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CASES 

ARGUED AND DETERMINED 

IN THE 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



BLAIR V. BRAILEY et al. 

(Circuit Court of Appeals, Flfth Circuit. March 1, 1915. Eehearing Denied 

AprU 5, 1915.) 

No. 2720. 

1. Bankeuptct <©=»194 — Pkopeety in Possession or Eeceivers — "Levt" — 

Effect of Subséquent Adjudication. 

Taking possession of the property of a corporation by a court tlirougli 
its receivers in a creditors' suit constitutes a "levy," within the meaning 
of Bankr. Act July l, 1898, c. 541, § G7f, 30 Stat. 569 (Comp. St. 1913, 
§ 9651), and is rendered vold by said section in case the défendant is ad- 
judged bankrupt within four months, but not otherwise; and where re- 
ceivers were so appointed more than six months prior to the institution 
of bankruptcy proceedings against the corporation in another district, 
the jurisdictlon of the court over the property is not afCected! by such 
proceedings, and It may refuse to surrender the same to the trustée ap- 
pointed therein, and apply It to the payment of the claims of the com- 
plainants or other creditors proved in the suit. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 287, 289; 
Dec. Dlg. ®=»194. 

For other définitions, see Words and Phrases, First and Second Séries, 
Levy.] 

2. Bankeuptct <g=211 — Peopebty in Possession of Eeceivers — Sueeendeb 

OF JURISDICTION. 

In such case the fact that the court authorized the receivers to appear 
in the bankruptcy court and oppose the adjudication did not operate as a 
surrender of its jurisdictlon to the court of bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 321, 323; 
Dec. Dig. (®=5211.] 

Pétition to Superintend and Revise Order of , and Appeal from, the 
District Court of the United States for the Southern District of 
Georgia; Wm. B. Sheppard, Judge. 

Suit in equity by the B. Borchardt Company against the Yaryan 
Naval Stores Company. James C. Blair, trustée in bankruptcy of de- 
fendant Company, pétitions to revise, and appeals from, an order deny- 

tt=>For other cases see same topic & KET-NUMBER lu ail Kejr-Numbered Dlgests & Indexes 
221 F.— 1 
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ing his pétition for possession of property in the hands of James S. 
Brailey, Jr., and others, receivers. Affirmed. 

Alex C. King and Jack J. Spalding, both of Atlanta, Ga., and George 
D. Welles, of Toledo, Ohio (Brown, Geddes, Schmettau & Williams 
and Tracy, Chapman & Welles, ail of Toledo, Ohio, on the brief), for 
petitioner and appellant. 

Joseph W. Bennet, F. E. Twitty, Millard Reese, and Max Isaac, ail 
of Brunswick, Ga., and A. H. Heyward, of Maçon, Ga., for respond- 
ents and appellees. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

WAEKER, Circuit Judge. More than six months before the filing 
in the United States District Court for the Northern District of Ohio, 
Western Division (hereinafter referred to as the Ohio court), of the 
involuntary pétition in bankruptcy against the Yaryan Naval Stores 
Company, the B. Borchardt Company filed in the District Court for 
the Southern District of Georgia (which will be referred to as the 
Georgia court) its bill of complaint against the same company. One 
of the purposes of that bill, which was filed in behalf of the plaintifï 
therein and of ail other creditors who might intervene in the suit or 
make proof of their claims — many, if not ail, of whom did so — was 
to hâve the property of the défendant therein taken possession of and 
sold under the orders of the court, and the proceeds of the sales ap- 
plied in the payment of the debts alleged to be owing to the plaintif? 
and other creditors of the défendant. Receivers were appointed under 
that bill, who, pursuant to orders of the court, and more than six 
months before the institution of the bankruptcy proceedings, took pos- 
session of the property of the défendant and thereafter continued to 
administer it under the orders of the court, and proceedings looking to 
the sale of the property for the payment of debts under decrees already 
entered were in progress in that suit when the pétition in bankruptcy 
was filed. The trustée appointed by the Ohio court filed in the Georgia 
court a pétition which, after stating proceedings had in the court which 
appointed him, prayed that full force and effect be given to certain 
mentioned decrees in référence to the property of the bankrupt and the 
possession of it which had been made by that court ; that he, as such 
trustée in bankruptcy, be recognized as entitled tq the possession of 
ail the property and assets of the bankrupt as of the date of the filing 
of the pétition in bankruptcy ; that the receivers appointed by the 
Georgia court be decreed to turn over and surrender to him the pos- 
session of ail said property, and be enjoined and restrained from re- 
fusing to do so, or from interfering with petitioner with référence to 
the possession of said property, or from further acting in respect 
to that property, or any of it, and for ail other and further relief 
that the case may warrant. The matter now presented for review is 
the action of the Georgia court, evidenced by its decree, denying the 
relief prayed by the trustée in bankruptcy and dismissing his pétition. 

By the ruling made in Yaryan Naval Stores Co. v. B. Borchardt Co. 
et al., 217 Fed. 758, 133 C. C. A. 488, this court recognized the bill 
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filed in this case to be a gênerai creditors' bill, and decîded that ît was 
not, on the ground that the plaintiff's daim had not been reduced to 
judgment, subject to be dismissed at the instance of the défendant, 
who had appeared, filed an answer admitting the indebtedness to the 
plaintiff and ail equities set up in the bill, and consented to the appoint- 
ment of receivers, and made no objection to the court's assumption and 
exercise of jurisdiction under the bill, until months after the bill was 
filed, and after, under orders of court, receivers had entered upon the 
administration of the property of the défendant and had incurred obli- 
gations and large expenditures. An intimation pertinent to the ques- 
tion raised by the pending appeal is found in the statement, made in 
the opinion rendered in the case just referred to, that: 

"Inasmuch as the equity proceedings looking to the liquidation of the af- 
fairs of thg Yaryan Naval Stores Company were instituted more than six 
months prior to the alleged voluntary bankruptcy proceedings, wherein it is 
claimed tlie Yaryan Naval Stores Company was adjudicated a bankrupt, the 
proceedings in the District Court in this case were not neeessarily affected." 

The authorities cited in connection with the quoted statement mal^e 
it manifest that the court had in mind the fact that the provisions of 
the Bankruptcy Act for the avoidance of judicial liens or levies hâve 
référence to such only as may hâve been created, obtained, or made 
within four months before the filing of the pétition in bankruptcy. 
Bankruptcy Act, § 67. 

[1] The Bankruptcy Act does not render inapplicable to a question 
raised as to what court is entitled to administer property of a bankrupt 
the rule that the court which first obtains rightful jurisdiction over a 
subject-matter is not to be interfered with by any other court, but only 
modifies that rule by making it inapplicable in certain instances where 
a court, other than the one in which a bankruptcy proceeding is insti- 
tuted first assumed jurisdiction within a specified time before the in- 
stitution of the bankruptcy proceedings. The gênerai rule prevails 
to prevent any interférence even by a court of bankruptcy with anoth- 
er court's control over property which rightfully has been subjected 
to its jurisdiction, if that jurisdiction attached more than four months 
before the pétition in bankruptcy was filed. Pickens v. Roy, 187 U. S. 
177, 23 Sup. Ct. 78, 47 L. Ed. 128. It is not "ail levies, judgments, at- 
tachments, or other liens, obtained through légal proceedings against 
a person who is insolvent," which, under the provisions of section 67 
of the Bankruptcy Act, are to be deemed nuU and void, but only such 
levies, judgments, etc., so obtained "at any time within four months 
prior to the filing of a pétition in bankruptcy." Where a valid ju- 
dicial lien or levy has been secured or made four months or more 
prior to the bankruptcy, proceedings to enforce the same may be pros- 
ecuted to the end. Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 
47 L. Ed. 122; In re Koslowski (D. C.) 153 Fed. 823. 

The Georgia court, by its appointment of the receivers and having 
them take possession of the property of -the défendant in the suit, ac- 
quired the custody and control of that property for the purposes sought 
to be accomplished by the suit. Those proceedings eiïected a seizure 
of the property preliminary to making out of it the money required 
to satisf y the demands of the plaintiiï and of other creditors who might 
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intervene in the suit or prove their claims therein. What was donc 
amounted to an équitable attachment of the property. Frora the date 
such seizure was effected the property was held under the process of 
the court, an end which the court's proceedings had in view being tlie 
application of the proceeds of the sale of that property to the satisfac- 
tion of the demands asserted by the bîU or under it. There was a 
"levy" within the meaning of that terni as it is used in section 67f 
of the Bankruptcy Act. In re Tyler, 149 U. S. 164, 183, 13 Siip. Ct. 
785, 37 L. Ed. 689; Central Railroad v. Pettus, 113 U. S. 116, 
124, 5 Sup. Ct. 387, 28 L. Ed. 915; Horn v. Père Marquette R. 
Co. (C. C.) 151 Fed. 626; Frazier v. Southern Loan & Trust Co., 99 
Fed. 707, 713, 40 C. C. A. 76; 25 Cyc. 206. And that levy having been 
made more than four months prior to the filing of the pétition in bank- 
ruptcy, it was not avoided by the adjudication of bankruptcy made in 
pursuance of the pétition. Metcalf v. Barker, supra. 

When a court having jurisdiction of the parties and the subject-mat- 
ter has taken property into its possession, such property is thereby 
withdrawn from the jurisdiction of ail other courts, and the court so 
in possession has an ancillary jurisdiction to hear and détermine ail 
questions respecting the title, possession, or control of the property, 
though that court is not one of bankruptcy, and though the property so 
in its possession is part of the estate of one who was adjudged a bank- 
rupt on a pétition iiled in a court of bankruptcy after the first-men- 
tioned court's possession was acquired. Murphy v. John Hofman Co., 
211 U. S. 562, 29 Sup. Ct. 154, 53 L. Ed. 327; Wabash Railroad v. 
Adelbert Collège, 208 U. S. 38, 28 Sup. Ct. 182, 52 L. Ed. 379; 
In re Antigo Screen Door Co., 123 Fed. 249, 59 C. C. A. 284. 
It foUows that the questions as to the possession of property which 
were presented by the pétition filed in the Georgia court by tlie trustée 
in bankruptcy were for the détermination of that court alone, unless 
in some way it had surrendered its right to décide those questions and 
remitted the décision of them to some other tribunal. Plainly the re- 
ceivers, having the property in charge as mère agents of the court 
which appointed them, unless such power was conferred upon them 
by that court, were without power to do anything having the efïect 
of ousting that court's jurisdiction over the property intrusted to their 
custody or of subjecting that property to the power or jurisdiction of 
another court. Whitney v. Wenman, 198 U. S. 539, 25 Sup. Ct. 778, 49 
L. Ed. 1157. 

[2] We do not think that there is any merit in the suggestion which 
has been made in the argument of the counsel for the appellant that 
the order by which the receivers were directed to seek the leave of 
the Ohio court to be made parties to the proceedings instituted in that 
court and to be permitted to resist the pétition for the adjudication of 
bankruptcy therein sought is to be given the effect of a consent by the 
Georgia court that the Ohio court might détermine any question as to 
the former court's right to the control of the property of which it 
had possession. That order authorized the receivers to resist the as- 
serted right to an adjudication which the bankruptcy court had un- 
questioned jurisdiction to make, but did not purport to make any ad- 
dition to the jurisdiction of that court, or to surrender any power 
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which the court making the order had with référence to property 
which was subject to its exclusive control. In the order of the Ohio 
court which granted leave to the receivers to intervene in the bank- 
ruptcy proceeding- there is nothing to suggest that it was understood 
that that intervention had any other purpose than a résistance of the 
adjudication of bankruptcy which was sought. And on the appeal from 
the adjudication which was unsuccessfully resisted it was recognized 
that that adjudication did not involve the question of the right to the 
possession of property which was in the custody of the Georgia court. 
This is shown by the following statement found in the opinion then 
rendered : 

"The présent appeal does not involve nor require the détermination of any 
conflicting claims eoncerning the right to the immédiate possession of any 
portion of the property of the bankrupt, and no such question is declded." 
In re Xaryan Naval Stores Co., 214 Fed. 563, 131 C. C. A. 15. 

The conclusion is that the court below, in passing on the application 
of the trustée in bankruptcy to be put in possession of the property 
of which the court had the custody through its receivers, was not bound 
or concluded by anything which had been done by any other court. 

But it is insisted that, though the correctness of the proposition just 
stated is admitted, yet the decree appealed from was erroneous, in that 
it denied the paramount right of the trustée in bankruptcy to the pos- 
session of property belonging to the estate of the bankrupt and evi- 
denced the court's failure to recognize that its right as a court of equity 
to continue the administration of the property the possession of which 
it had acquired was terminated by the adjudication of bankruptcy. 
This contention attributes to that adjudication a greater effect than 
the law requires to be given to it. Two of the prime aims of the Bank- 
ruptcy Act are to make provision for the application to the satisfaction 
of an insolvent's debts of so much of his property as is subject to be 
80 applied, and to afford him the opportunity, conditioned upon his 
compliance with the requirements of the act, of securing a discharge 
from the liabilities which his debts imposed. Congress took notice 
of the fact that courts without bankruptcy jurisdiction may be, and 
constantly are, resorted to for the enforcement of the demands of cred- 
itors, and specified the extent to which what may hâve been done to that 
end in such other courts should be avoided by an adjudication of bank- 
ruptcy. 

So far as the first above mentioned object of the Bankruptcy Act 
is concerned, the jurisdiction of the court of bankruptcy is not made 
so paramount that an adjudication of bankruptcy terminâtes the right 
of another court to continue to administer property which, four months 
or more before the filing of the pétition in bankruptcy, had been 
brought within its grasp under its process for the satisfaction of de- 
mands duly asserted against the party subsequently adjudged -bank- 
rupt. As has been shown above, the act withholds from the coUrt of 
bankruptcy the right to draw to itself the administration of prop- 
erty of the bankrupt which is so situated. We are referred to the rul- 
ing made in the case of Bank of Andrews v. Gudger, 212 Fed. 49, 128 
C. C. A. 505, as supporting a conclusion at variance with the one just 
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stated. It was held in that case that the right of the court of bank- 
ruptcy to the custody and administration of property of the bankrupt 
was SLiperior to that of another court which had acquired possession 
of the property by proceedings to which no creditor of the bank- 
rupt was a party, the rights in the property of ail who were parties 
to the suit being plainly subordinate to those of the bankrupt's cred- 
itors. In the course of the opinion rendered in that case it was said : 

"Such a case is entirely apart from those cases In which a creditor has 
gone Into the state court and established or acquired by his suit a légal or 
équitable lien on the property In the hands of the court four months before 
the filing of the pétition in bankruptcy. In such cases the courts hâve held 
that the créditer Is entltled to enforce his lien in the flrst court that acquired 
Jurisdiction." Bank of Andrews y. Gudger, supra, 212 Fed. 54, 128 C. 0. 
A. 510. 

This statement sufficiently shows the inapplicability of the ruling 
made in that case to such a case as the one at bar. Rulings such as 
those made in the case of Carling v. Seymour Lumber Co., 113 Fed. 
483, 51 C. C. A. 1, and in other cases which hâve been referred to, are 
equally inapplicable to the facts of the instant case, because what was 
dealt with in those cases by the rulings therein to which we are re- 
ferred was the duty of a court other than the court of bankruptcy to 
surrender to the latter the possession of property held under process 
which issued within four months prior to the filing of the pétition in 
bankruptcy, while the claim asserted in the case now under consid- 
ération is that a court should surrender its possession of property ac- 
quired under process for the enforcement of debts owing by the bank- 
rupt and so long prior to the institution of the bankruptcy proceedings 
that its right to administer that property was not aflfected by the adju- 
dication of bankruptcy. 

The conclusion is that there was no error in the decree appealed from 
in so far as it evidenced the court's refusai to surrender the property in 
question to the trustée in bankruptcy. The pétition of the trustée did 
not suggest that the value of that property was such that a surplus 
would or might be left after the satisfaction of the debts and expenses 
of administration to the payment of which the proceeds of the sales 
which had been ordered were to be applied. But the possibility of 
such a surplus being left, which would be subject to be administered 
by the court of bankruptcy, suggests the propriety of so modifying the 
decree rendered as to make it without préjudice to the right of the 
trustée in bankruptcy to apply to the court in the future for the sur- 
render, for administration in the bankruptcy proceedings, of any prop- 
erty of the bankrupt in its possession which may not be subject to be 
applied to demands enforced, or to be enforced, in the suit. 

The decree will be so modified, and, as thus modified, is afïirmed. 
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GALBSBURG & K. ELECTRIC RY. CO. v. HART et al. 

(Circuit Court of Appeals, Seventh Circuit. January 5, 1915.) 

No. 2137. 

1. Equitt i®=»273 — Amendment of Bill — New ob Différent Cause of Ac- 

tion. 

A bill to enforce a statutory lien for work done under a contract al- 
leged that, by reason of the circumstances and an oral contract, a prier 
written agreement, to whieh there was another party, became the con- 
tract between the parties under which the work was done, which de- 
fendant denled. The master found on the proofs that the written con- 
tract had been adopted with a single modification as to compensation. 
Held, that an amendment to conform to such finding and to the proofs 
dld not State a new cause of action, but was within the fact basis of the 
original bill, and was properly allowed. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 561-563; Dec. 
Dlg. ®=>273.] 

2. Eqtjity 'S=>273 — Amendment of Bill — What Constitutes New Cause of 

Action — "Depabture." 

An amendment of plaintiff's pleading constitutes a "departure" from 
the original cause of action only where the pleader déserts in point of 
fact the ground that he had first taken, or where he puts the same facts 
on a new ground in point of law. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 561-563; Dec. 
Dig. ®=j273. 

For other définitions, see Words and Phrases, First and Second Séries, 
Departure.J 

3. Raileoads <S=159 — Statutoet Lien fob Constbuction — Taking Col- 

latéral Secueity. 

Défendant, a newly organized electric railway company, wlthout money 
in its treasury, entered into a contract for the building of a portion of 
its road, by which it agreed to sell stock at par to the amount of $75,000, 
the same to be paid to the contracter as the work progressed. It fur- 
ther agreed that such sum should be deposited in bank within 60 days, 
or "approved subscrlptions for the sald sum," acceptable to the con- 
tractor, should be procured. A short time before the expiration of the 60 
days the promoters, who controlled the corporation, slgned a paper by 
which they agreed to take or sell stock to the required amount, tlie pro- 
ceeds to be used aecording to the tçrms of the contract. Held, that such 
agreement was in exécution of the obligation of défendant to procure ap- 
proved subscrlptions, and that, sinee mouey paid thereon would become 
the property of the corporation, the fact that it would create a fund 
that could be used to pay the contractor did not constitute it a collatéral 
security taken by the contractor, which deprired hlm of his statutory 
right to a lien for work done under the contract. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 477, 486-504 ; 
Dec. Dig. <S=5l59.] 

4. Contbacts <g=>2S0 — Conibach foe Building Railboad — Pbactical Con- 

struction — ESTOPPEL. 

Prior to the making of a contract for the construction of a rallroad, 
the contractors had been employed on the work, which the company had 
commenced, and which was being done in accordance with the plans, 
profiles, and grades which had been made by an engineer then on the 
work. By the contract the company agreed to furnish the plans, profiles, 
and grades, but no others were furaished, and the contractors proceeded 
under those previously in use. Held, that the company was estopped to 

^i^For other cases see aame topio & KFV-NUMBER in ail Key-Numbered Dlgests & Indexes 
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deny, after the work had been done, thab such profile was the one In- 
tended by the contract. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1249-1280; 
Dec. Dig. ©=>280.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of lUinois; J. Otis Humphrey, 
Judge. 

Suit in equity by Patrick A. Hart and Charles F. Hart, doing busi- 
ness as P. Hart & Sons, against the Galesburg & Kewanee Electric 
Railway Company. Decree for complainants, and défendant appeals. 
Affirmed. 

This Is a suit to foreclose a mechanic's lien under the foUowlng provision 
of the Illinois Statutes: 

"7183. B'or fuel, ties, material, supplies. Section 1. Be it enacted by the 
people of the state of Illinois, represented in the General Assembly, that ail 
persons who may hâve furnished, or vrho shall hereafter furnish to any rail- 
road corporation now exlsting, or hereafter to be organized under the laws 
of this State, any fuel, ties, material, supplies, or any other article or thlng 
necessary for the construction, maintenance, opération or repair of such roads, 
by contract vyith said corporation, or who shall hâve done and performed, or 
shall hereafter do and perform any work or labor for such construction, main- 
tenance, opération or repair by llke contract, shall be entitled to be paid for 
the same as part of the current expenses of said road ; and In order to se- 
cure the same, shall hâve a lien upon ail the property, real, Personal and 
mlxed, of said railroad corporation as against such railroad, and as against 
ail mortgages or other liens which shall accrue after the commencement of 
the delivery of said articles, or the commencement of said work or labor: 
Provided, suit shall be commenced within six months after such contractor 
or laborer shall hâve completed his contract with said railroad corporation, or 
after such labor shall hâve been performed or material furnished." Jones 
& A. Ann. St. 1913, § 7183. 

After the issues were formed the cause was referred to a master, who re- 
ported his flndiugs of fact and conclusions of law. Thèse were approved by 
the court, and thereupon a decree was entered finding that $15,673.27 was due 
to complainants, and awarding them a foreclosure of the statutory lien. 

We summarize the facts, found by the master and approved by the court, 
as foUows: 

In the spring of 1902 a number of gentlemen contemplated the building of 
an electrie railroad from Kewanee, through Weathersfield and Galva, to 
Galesburg, in the state of Illinois. On May 20, 1902, they duly iucorporated 
the appellant company under the gênerai railroad incorporation act of 
Illinois. 

Kot having the means to build the road, their flrst step was to find some one 
who would undertake to finance the enterprise. And on June 25, 1902, ap- 
pellant entered into a contract with Brandenburg, of New York, by which 
they put the control of the building of the road into his hands. Among the 
conditions to be performed by appellant was the foUowing: 

"Third. To sell seventy-five thousand dollars (§75,000) of the said three 
hundred thousand dollars ($300,000) of the capital stock allotted for thèse 
Unes for the sum of seventy-five thousand dollars ($75,000), the same to be 
paid the parties of the second part for construction and equipmenti as fol- 
lows: 

"That Is, the parties of the second part shall at the end of each month pré- 
sent a statement to the parties of the flrst part, covering the cost of labor 
and material used in the construction of the said Unes up to the date of the 
presentment of said statement and the parties of the flrst part shall pay 85% 
of the amount so named and so on each month until the said sum of seventy- 
five thousand dollars ($75,000) is paid; however, the cost of the right of way 
is to be a part of the said seventy-five thousand dollars ($75,000), the saia 

iS:=9For other cases see same topic & KEY-NUMBER In ail Key-Numbereil DIgesta & Indexes 
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cost not to exceed five thousand dollars ($5,000). The said seventy-five thou- 
sand dollars ($75,000) shall be ralsed by selling at par the stock of the sald 
Galesburg & Kewanee Electric Eallway Company and the money derived 
from time to time f rom sald sales shall be deposited In a savings bank in the 
City of Galesburg, 111., where same shall draw interest at the rate of 3%. 
The sald sum of seventy-five thousand dollars ($75,000) to be derived from the 
sale of the stock of said company shall be deposited in a bank as aforesaid 
within sixty days or approved subseriptions for the said sum acceptable to 
the parties of the second part." 

On August 15, 1902, the promoters of the enterprise signed and delivered to 
Brandenburg the following paper: 

"Whereas, on the 25th day of June, A. D. 1902, there was an agreement en- 
tered into by and between H. W. Crâne, of Oneida, Illinois, and W. D. God- 
frey, of Galesburg, Illinois, acting for and in behalf of the Galesburg & Ke- 
wanee Electric Rallway Company, a corporation existing uhder the laves of 
the State of Illinois, designated as parties of the first part, and Henry Voorce 
Brandenburg & Company, incorporated, a corporation existing under the laws 
of the State of New York, named as party of the second part; and whereas, 
in said agreement it was stipulated that the parties of the first part would 
guarantee the sale of $75,000 worth of stock of the Galesburg & Kewanee 
Electric Railway Company; and whereas, it was further agreed that the 
money thus derived from the sale of said stock would be paid to the party of 
the second part in installments of 85% a month of the cost of labor and ma- 
terial from time to time used in the construction of a proposed street rall- 
way in Kewanee and between Kewanee and Gai va: 

"Now, therefore, we, the undersigned, in considération of the payment of 
$1.00, the receipt whereof is hereby acknowledged, do herein agrée to take the 
said $75,000 stock, or sell said amount of stock of the Galesburg & Kewanee 
Electric Railway Company and pay the proceeds derived therefrom, or the 
money advanced on account of this agreement, to the said party of the sec- 
ond part according to the terms of the agreement hereinabove mentioned; a 
copy of the paragraphs referred to being herewith attached and made a part 
of this agreement." 

After this paper was delivered to Brandenburg, he should hâve gone ahead 
with the construction of the road ; but, prior to November ISth, he had done 
nothing beyond sending engineers to Kewanee to make surveys and estimâtes 
of the cost of construction. As the franchise of appellant might be forfeited 
unless work was under way before the end of the year, appellant itself, though 
tied hand and foot by Its contract with Brandenburg, began some efforts at 
construction prior to November 18th, and was continuing such work on that 
day. 

On November 18, 1902, appellees, the directors of appellant, and one Brown, 
as agent of Brandenburg, met at Galesburg. At this meeting a draft of a 
contract, containing spécifications for the construction of the road, was drawn. 
This contemplated that Brandenburg should employ appellees and that ap- 
pellant should approve. Appellees and appellant then and there signed the 
paper, but Brown did not then sign for Brandenburg. At that meeting, how- 
ever, Brown, on behalf of and in the name of Brandenburg, assigned and 
turned over to appellees the paper which had been signed and delivered to 
Brandenburg by the promoters, who controUed appellant. Brown took the 
copies of the contract, signed by appellees and appellant, to New ïork for 
Brandenburg's signature. At the same meeting it was agreed that appellees 
should immediately proceed with the construction of the road. One of the 
provisions of the Brandenburg contract was that, if Brandenburg for any 
reason was unable to carry ont the contract, appellant should enter Into an 
exactly similar contract with appellees for the construction of the road. 

On November 19, 1902, appellees took over the construction of the road from 
appellant under the aforesaid temporary arrangement and contlnued work 
thereunder until December 5, 1902. On that day Brown met the directors of 
appellant in Chicago and informed them that Brandenburg would not go on 
with the enterprise on the Unes indicated by Brown at the meeting on No- 
vember 18, 1902, and proposed that Brandenburg would release ail of his 
rights under the contract of June 25, 1902, if appellant would pay him $4,(XX). 
Thereupon that amount was paid and Brandenburg stepped eut And on the 
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same day an oral agreement was entered into between appellees and appellant 
by the terms of which appellees agreed to construct, equlp, and put in opéra- 
tion an eleetric railroad through Kewanee to Weathersfleld, and to grade the 
Une from Weathersfleld to Galva, in accordance wlth the spécifications set 
forth and contained in the proposed contract of Kovember 18, 1902, and to do 
and furnish sueh extras in and about the construction of the railroad as ap- 
pellant might direct, in considération of the payment to appellees by appel- 
lant of $75,000, and addltional sums for such extras as appellant might order 
and direct appellees to do and furnish, said payments to be made monthly 
as the construction of said railroad and the doing of said work progressed, In 
the manner provlded for in said proposed contract of November 18, 1902. 

Under this oral contract of December 5, 1902, appellees continued with the 
construcKon of the road until it was completed and turned over to appellant 
on October 18, 1903. 

Throughout this construction perlod appellees rendered monthly estimâtes 
to appellant ; and upon such estimâtes appellant made considérable payments 
from time to time, but was always hehlnd in Its payments, and was always 
promising to catch up. During ail of this time, and down to March 28, 1904, 
when a considérable balance, long overdue, was still unpaid, no criticism of 
the character of the construction had ever been made by any représentative of 
appellant. On that day appellant tendered to appellees a check for $14,210.68, 
together with a statement showing the items and amounts of extras that 
appellant was willing to allow. At the end of the statement was this sen- 
tence: "This bill is allowed by the railroad company provided you finish the 
grade to Galva." At the same time or immediately thereaf ter appellant served 
a written notice upon appellees, excluding them from the railroad Une. 

On April 14, 1904, within six months from the conclusion of the work, this 
suit was commenced. 

Six grounds of attack upon the decree are presented by appellant. Thèse, 
together with such further détails as may be necessary, are considered in the 
opinion. 

George W. Manierre, of Chicago, 111., for appellant. 
A. F. Reichmann, of Chicago, 111., for appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). [1] I. 
Appellees filed their original bill on April 14, 1904. On March 3, 1914, 
appellees were permitted by the court to file certain amendments to 
the bill. Thèse amendments were required by the court and made by 
appellees on the theory that they were proper, and probably neces- 
sary, in order to make the pleadings conform to the facts as established 
by the proofs. Appellant, however, insists, first, that the original bill 
was based upon the contract of November 18, 1902, as a written con- 
tract, and that the bill as amended was bottomed on the oral contract 
of December 5, 1902, and that, therefore, a new and différent cause 
of action was stated, which was barred by limitation and lâches ; and, 
second, that in any event it was error, under the equity rules, to per- 
mit the amendment. 

Thèse contentions require a considération of the pleadings and 
proofs as they stood prior to the amendment. The original bill was 
not, as appellant insists, based upon the contract of November 18, 1902, 
as a written contract between appellant and appellees under which the 
work was done. As a premise, the bill alleged that appellees and 
Brandenburg entered into the contract of November 18, 1902, with 
appellant's approval, and that shortly thereafter, on December 5, 1902, 
appellant bought out Brandenburg and procured its release from ail 
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obligations to him. And upon this premise the bill proceeded to charge 
that thereby Brandenburg became unable to carry on the construction 
as contemplated, and that thereupon appellant became legally obh- 
gated to enter into a contract with appellees for the completion of the 
railroad in accordance with the terms of the writing of November 18, 
1902. The proofs showed that Brown, after appellant had bought ont 
Brandenburg and before suit was instituted, signed the writing of 
November 18, 1902, as agent of Brandenburg. The master found it 
unnecessary to détermine what, if any, légal obHgations existed be- 
tween the parties prier to December 5, 1902, because he found that 
on that date the parties had orally agreed, as they had a right to do, 
to certain terms which would work a slight modification of the pré- 
existent légal obligations, if such there were. Appellees were ear- 
nestly insisting during the taking of the proofs that at the meeting of 
December S, 1902, appellant had orally agreed with them that they 
should continue the construction according to ail of the terms and con- 
ditions of the writing which had been signed by appellees and approved 
by appellant on November 18, 1902. On the other hand, appellant, 
through its promoters, was contending that at the meeting of Decem- 
ber 5, 1902, appellees had agreed to build a railroad "of standard con- 
struction" through Kewanee to Weathersfield, and to grade the line 
from Weathersfield to Galva for the gross sum of $75,000, with ad- 
ditional payments for extras ordered by appellant. Appellant was 
bringing forward this testimony to sustain its answer and also a cross- 
bill under which it was claiming damages for appellees' failure to 
build a railroad "of standard construction." The master found that 
at the meeting of December 5, 1902, the parties had agreed that ail 
of the terms and conditions and spécifications of the writing of No- 
vember 18, 1902, should be observed on both sides except as to com- 
pensation. In the writing of November 18, 1902, the price per mile 
for completed road was $15,942, and the price for grading beyond 
where the road was completed was $3,000 per mile. At those rates 
the work would hâve come to $78,202.07. The master found that 
thèse rates were modified at the meeting of December 5, 1902, so 
that, while grading should be paid for at the rate of $3,000 per mile, 
the completed work was to be enough less so that the whole work, ex- 
clusive of extras, should aggregate $75,000. This finding was counter 
to the contention of appellant that no plans and spécifications or terms 
or conditions of pay had been agreed upon, and that appellant was to 
pay $75,000 for "standard construction." The amendment to the 
bill was drafted by appellees to cover their acquiescence in the master's 
finding that, while the parties had accepted the writing of November 18, 
1902, in ail other respects, they had diminished the gross compensa- 
tion by $3,202.07. The bill as amended recites the same premises with 
regard to the situation between appellant and Brandenburg, and the 
same act of appellant in eliminÂ*^ing Brandenburg from the situation, 
and then proceeds to charge that on December 5, 1902, the parties 
adopted the writing of November 18, 1902, in ail respects except as 
to compensation, which was reduced to $75,000. 

In our judgment the bill as amended does not set up a new and 
différent cause of action. It is to be observed that the statute gives a 



12 221 FEDERAL EEPORTER 

lien to ail persons who do work or furnish materials for a railroad 
"by contract with said corporation." If the railroad corporation has 
contracted for the work — in other words, if thc contracter is not an 
interloper — the statute gives a lien. This statutory right was the law 
basis of the original bill, and it was likewise the law basis of the bill 
as amended. The original bill asserted, as a fact basis, that the writ- 
ing of November 18, 1902, became, by reason of the circumstances 
and the acts of the parties, the expression of ail the terms and condi- 
tions of the contract under which appellees did the work for which ap- 
pellant had failed to pay. The bill as amended asserted, as a fact 
basis, that the writing of November 18, 1902, became, by reason of 
the circumstances and the acts and the oral agreements of the parties, 
the expression of ail the terms and conditions of the contract except 
that the considération was reduced $3,202.07. Instead of the amend- 
ment bringing forward a new and différent cause of action, it seems 
to us to make merely a slight change in stating the détails of the origi- 
nal fact basis of the cause of action. 

[2] Between stating a new cause of action and amending the dé- 
tails of the original cause of action, the différence is vital and is clearly 
illustrated by the leading cases. Departures occur either where the 
pleader déserts, in point of fact, the ground that he had first taken, 
or where he puts the same facts on a new ground in point of law. 
Union Pacific Railway Co. v. Wyler, 158 U. S. 285, 15 Sup. Ct. 877, 
39 L. Ed. 983, is an instance of departure from law to law. Wyler, 
an employé of the railway company, was injured through an act of 
a fellow employé. For this there would be no liability on the part of 
the railway company at common law unless the fellow employé was 
incompétent and his incompetency was known to the railroad com- 
pany, which nevertheless continued him in its service, and unless such 
incompetency was unknown to Wyler. Wyler alleged that his fellow 
employé was incompétent, failed to state that his fellow servant was 
négligent in performing the injurions act (unless such négligence was 
to be inferred from the previous allégation regarding incompetency), 
charged that the railroad company knew of the fellow employé's in- 
competency, and nevertheless retained him in its service, and averred 
that Wyler neither knew nor was chargeable with knowledge of the 
incompetency of his fellow servant. In his amended déclaration he 
charged that he was injured through the négligent act of a fellow 
servant, and that a statute of Kansas, within which state the injury 
was infîicted, made the railroad company liable to Wyler for the nég- 
ligent act of the fellow employé, regardless of his incompetency and 
of knowledge thereof. Though the same injury was involved in both 
pleadings, there was a clear departure from law to law, and it was held 
that a plea of the statute of limitations was a good défense to the 
new cause of action. Whalen v. Gordon, 95 Fed. 305, 37 C. C. A. 
'70, was another case of the same kind. The original déclaration sought 
the recovery of damages for an alleged breach of warranty in a con- 
tract of sale, while the amended pleading alleged a rescission of the 
sale on account of fraud and sought to recover the purchase price 
paid. Hère again, though the same transaction between the same par- 
ties was involved, there was a clear departure from law to law. War- 
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ner v. Godfrey, 186 U. S. 365, 22 Sup. Ct. 852, 46 L. Ed. 1203, illus- 
trâtes the désertion by the pleader of the ground originally taken in 
point pf fact. Complainant Godfrey had been induced by fraudaient 
and criminal practices, and without considération, to convey her land 
to one Dutton. Dutton had conveyed to Warner and Wine. The 
original bill, as first amended, charged that Warner and Wine had 
talcen title with full knowledge of Dutton's f raud, and sought a decree 
for the unconditional recovery of the property. Warner and Wine 
denied knowledge of Dutton's fraud and averred that they were good- 
faith purchasers for value. On the trial of this issue there was a iind- 
ing in favor of Warner and Wine. Pending tlie hearing Warner and 
Wine disclosed that the deed to them was for security, and they of- 
fered to convey the property to complainant upon being reimbursed 
the money they had actually expended ; but this offer was declined by 
complainant, who persisted in prosecuting her demand for an uncon- 
ditional recovery. After the adverse finding, complainant filed an 
amended bill, in which the ground of fact stated against Warner and 
Wine was that they had taken title in good faith and for value, but 
only as security, and asked to be allowed to redeem. Clearly this was 
an abandonment of the fact basis of the original bill. 

On the other hand, the case of Texas & Pacific Railway Co. v. Cox, 
145 U. S. 593, 12 Sup. Ct. 905, 36 L. Ed. 829, shows the difiference 
between a departure from the original cause of action, either in law 
or in fact, and a variance between pleadings and proof within the 
original basis of law and fact. Cox, a freight conductor, was killed 
while attempting to couple cars. The original déclaration charged nég- 
ligence on account of the "defective condition of the cross-ties and 
of the roadbed." The amended déclaration charged that Cox was in- 
jured "on account of the drawhead and coupling pin not being suitable 
for the purposes for which they were to be used; he being ignorant 
thereof, and the defective condition of the tracks." In this case it was 
held that there was no departure from law to law and no departure 
from fact to fact. The légal right, the statutory Hability of the rail- 
way Company to account for the wrongful death of Cox, was the 
same in both déclarations. The broad basis of fact, namely, that Cox 
without fault on his part was injured through the négligence of the 
railway company with respect to the appliances with which he was 
working at the time, taken in the first déclaration, was not abandoned 
in the second. It is true that new détails respecting faults in the equip- 
ment were brought forward; but thèse were mère changes, neces- 
sary to meet the proofs, within the fact basis of the original action, 
and did not constitute an abandonment of that basis. In our judg- 
ment this last case announces the rule that is applicable hère. There 
was no departure from law to law; the same basis of légal right 
was asserted throughout the case. Nor was there a departure from 
fact basis to fact basis. Throughout the hearing on the original plead- 
ings it was clear that appellees had done construction work upon ap- 
pellant's railroad; that appellees were not volunteers, but had done 
the work under contract with appellant; that a large sum remained 
due and unpaid; and that, while appellees were contending in the 
proofs that appellant had adopted the writing of November 18, 1902, 
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in ail respects, and while appellant was contending that that writing 
had not been adopted in any respect, the master found upon the con- 
flicting évidence that the writing of November 18, 1902, had been 
adopted by the parties in every respect except that a modification had 
been made in the gross amount of compensation. Under thèse cir- 
cumstances we believe that the trial court was right in holding that 
this was not a departure, but only amounted to a variance between the 
pleadings and proofs within the original fact basis, and that such a 
variance might be cured by amendment, or even might be deemed 
cured without amendment. 

Appellant's point that appellees in making the amendment should 
hâve complied with old equity rule 29 is not well taken. New equity 
rule 19 (198 Fed. xxiii, 115 C. C. A. xxiii) was in force at the time 
the amendment was made and it governed the matter. Even under 
the old rule 29 the allowance of an amendment to cure a variance was 
within the discrétion of the court. 

[3] II. That appellees waived their lien by accepting security for 
the payment of the contract price is strongly urged by appellant. In 
the master's report the paper that was signed by the promoters on 
August 15, 1902, and delivered to Brandenburg, is called "a contract 
of guaranty." If this paper in truth constituted a collatéral security 
for the performance of appellant's contract, appellees might encounter 
an insuperable difficulty, because under the Illinois law (Lyon Lumber 
Co. V. Equitable Loan Co., 174 111. 31, 50 N. E. 1006), the taking of 
collatéral security waives the lien unless it is expressly preserved. But 
calling the paper a contract of guaranty or collatéral security does not 
afifect its real nature. In the Brandenburg contract appellant, a paper 
corporation with no funds in its treasury, bound itself to sell $75,000 
of stock at par and to deposit this sum in bank at interest and there- 
from to make payments for the construction of the road, and further 
to sell that amount of stock and deposit the money within 60 days, 
or to procure "approved subscriptions for the said sum acceptable to 
the parties of the second part." It was in exécution of this obliga- 
tion of appellant that the promoters signed the paper of August 15, 
1902 ; and that paper was delivered to Brandenburg under appellant's 
contract to procure "approved" stock subscriptions, and because Bran- 
denburg or the actual constructor of the road was chiefly interested 
in preserving the évidence. In that paper the promoters agreed to 
take $75,000 of stock or to sell that amount, and agreed that the pro- 
ceeds derived from sales of stock "or the money advanced on ac- 
count of this agreement" should be paid according to the terms of 
appellant's contract with Brandenburg of June 25, 1902. Under the 
contract of June 25, 1902, the only way that money could be paid 
from the fund .in bank, derived from the sale of stock, was on the 
orders of appellant itself. The paper of August 15, 1902, contem- 
plated no other method of payment. The liability of the promoters, 
therefore, was directly to appellant on account of their written under- 
taking to take stock and pay the money therefor into the treasury 
of appellant. The provision that they might sell stock only gave them 
the right to substitute or bring in additional persons as stock subscrib- 
ers. The provision respecting "money advanced on account of this 
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agreement" could not refer to any money other than that paid to 
appellant on account of their obligation to take stock, which money 
might be advanced or paid in by them to appellant prior to the issu- 
ance of stock to them. This paper, therefore, instead of being a guar- 
anty or a security collatéral to appellant's contract obligation to pay 
for the building of the road, was merely the création of a spécial fund 
belonging to appellant itself , to resuit f rom the sale of stock, the con- 
sidération for which could legally go only into appellant's treasury. 
That a provision for the création of a particular fund out of which 
payments under the contract are to be made is not the giving of col- 
latéral security, is decided in Meyer v. Construction Co., 100 U. S. 
457, 476, 25 L. Ed. 593. 

[4] III. The paper of November 18, 1902, which on December 5, 
1902, was adopted by the parties, for governance of construction work, 
provided that: 

"Ail surveys and stakes with plans, profiles, and grades to be furnlshed by 
«ompany's engineer, as per drawing shown at Kewanee, October 25, 1902." 

The master found that appellant during the summer of 1902, while 
the Brandenburg contract was in force, had an engineer named Richey 
prépare a profile of the grade from Weathersfield to Galva. In Au- 
gust or September Brandenburg had an engineer named Pierson pré- 
pare a new profile by making modifications of the Richey profile. Ap- 
pellees came into possession of the Pierson profile and constructed 
the road in accordance with that document. Appellant supposed that 
the road was to be built in accordance with the Richey profile. On 
this basis appellant contends that there was no meeting of the minds 
on the matter of profile, hence no express contract, hence no liability, 
except on the basis of quantum meruit. But there can be no misunder- 
standing with respect to appellant's contractual obligation to furnish 
the profile in accordance with which appellees should do the work. 
The contract between the parties was made on December 5, 1902. 
Prior to November 18, 1902, appellant had begun construction work 
in which Pierson, Brandenburg's engineer, was participating. For a 
month prior to that time Glathart, an assistant to Pierson, was on the 
ground. When appellees took over the work from appellant on No- 
vember 19, 1902, they kept Glathart on the work. So when appellees 
were doing work in a provisional way between November 19, 1902, 
and December 5, 1902, they were performing the vsork in accordance 
with the Pierson profile. Such was the situation and relation of the 
parties when the contract of December 5, 1902, was made. Appel- 
lant, by failing then to furnish the Richey profile or another profile 
in place of the one in accordance with which appellees had been work- 
ing ever since taking the work out of appellant's hands, gave a prac- 
tical construction to the profile clause of the paper of November 18, 
1902, which was adopted on December 5, 1902, as the basis on which 
appellees should continue the construction. In our judgment, there- 
fore, appellant had no légal right to assume that the work would be 
donc in accordance with the unproduced Richey profile, and should 
not be heard to deny that the Pierson profile (vas the one mutually 
intended in the contract of December 5, 1902. 
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IV. The master and the court overruled appellant's contention that 
the évidence establislied a failure on the part of appellees to perform 
the work in substantial compHance'with the contract. This is merely 
a question of fact. From a study of the master's report and an extend- 
ed examination of the évidence we find that appellant has fallen far 
short of discharging the burden of demonstrating a clear error on the 
part of the master. 

V. Three small items included in the master's allowance of extras 
are objected to on the ground that they are not Henable. In appel- 
lant's exceptions to the master's report directed against both his find- 
ings of fact and his conclusions of law, thèse matters were not men^ 
tioned. They were not brought to the attention of the trial court by 
any exception or motion filed therein. They were not made the ground 
of any assignment of errors. Therefore we shall not examine the cor- 
rectness of their allowance. Topliflf v. Toplifif, 145 U. S. 156, 12 Sup. 
et. 825, 36 L. Ed. 658. 

VI. A further urge is that appellees forfeited ail right to a stand- 
ing in equity by making fraudulent and unconscionable claims. Con- 
ceding that a party who knowingly and willfully sets up false state- 
ments of material matters may thereby forfeit his lien, we are not 
impressed that such a principle has any application to the facts of this 
case. While appellees failed to recover for some items of extras that 
they claimed, a study of the entire case convinces us that from be- 
ginning to end they prosecuted their suit with the utmost good faith, 
and that they are not to be charged any more than appellant, which 
also failed in many of its contentions of fact, with fraudulent conduct. 

The decree is affirmed. 



In re RIOHHEIMER. t 

ARBUTHNOT v. CENTRAL TRUST CO. OF ILLINOIS. 

(Circuit Court of Appeals, Seventla Circuit. January 23, 1915.) 

Nos. 2121-2123. 

1. Pledges ®=3ll — Pledge Distinguished fbom Other Thansactions — "Se- 

CURITT TiTLE." 

Certain banlîers advanced the purcliase price of coffee, imported by a 
Chicago merchant, under agreements for their security through the own- 
ership of the coffee pending payment by the importer of such advances. 
The coffee, upon its arrivai in New Orléans, was delivered by the bankers' 
agents, who under the agreement received the bills of lading, Invoices, etc., 
to the importer, in exchange for trust receipts, whereby he agreed to hold 
the coffee in storage as the bankers' property, with the right to sell it and 
pay the proceeds to the bankers, tintil their advances were discharged ; the 
receipts stating that it was the intention of the agreement to préserve un- 
Impaired the ownership, or, in the case of one of the receipts, the lien, of 
the bankers. One of them specifled that it was an agreement to hold the 
coffee in trust for the bankers and sell it for their account. Each receipt 
disclosed the bankers' title to be for security only, which would be di- 
vested at any stage ou payment of the advances. The coffee was immedl- 
ately f orwarded by rail as cousigued to its Chicago destination ; the tak- 
ing of the receipts and dcllvery to the Importer at New Orléans effectlng 

<g:^ï"or other cases seo same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
t Writ of certiorari denîed by Suprême Court. 
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no stoppage of the cofEee there. Ail of the Involces, bills of lating, etc., 
coming to the hands of the bankers, indlcated that the conslgnment was 
made for delivery to the importer at Chicago, subject to the arrangement 
for securing the bankers. The importer placed the cofEee In warehouses 
in Chicago, receiving warehouse receipts therefor, part of whlch he ne- 
gotiated to holders in good faith. Held, that the title of the bankers was 
a spécial form of "security title," apart from any common-law form of 
security, arising out of modem conditions of trade and commerce, and 
not dépendent upon possession as in the case of a common-law pledge or 
mortgage. 

iEd. Note. — For other cases, see Pledges, Cent. Dig. §§ 28-35 ; Dec. Dig. 

2. Courts <S=>372 — United States Courts — State Laws as Rules of Déci- 

sion. 

The efCect and validity of the bankers' title, when sought to be enforced 
in the fédéral courts, were not, as claimed, governed by the gênerai com- 
mercial law, apart from the local law, but were subject to the local law, 
as the ownership and transfer of, aud liens upon, Personal property whioh 
lias come within a state are subject to and controlled by the policy adopted 
by such State, for the régulation and control thereof, and whoever sends 
property to a state impliedly submits to the régulations conceming its 
transfer in force there, though a différent rule of transfer prevails in the 
jurisdiction where he résides. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 977-979; Dec. 
Dig. <S=372. 

State laws as rules of décision in fédéral court, see notes to Wilson v. 
Perrin, 11 C. C. A. 71 ; lîill v. Hite, 29 C. C. A. 553.] 

3. Pledges €=52 — Effect and Validity — Law Govebning. 

The effect aud validity of the bankers' title was governed by the laws 
of Illinois, and not by those of Louisiana, notwithstanding the delivery to 
the Importer at New Orléans. 

[Ed. Note. — For other cases, see Pledges, Cent. Dig. § 2; Dec. Dig. <S=»2.] 

4. Bankbuptcy (g=3l72 — Property Passinq to Trustée — Secret Liens and 

Réservations of Title. 

Under the rule and policy of Illinois, that possession Is one of the 
strongest évidences of title to Personal property and cannot be rightfuUy 
separated from the title, except in the manner pointed out by statute, and 
that without notice to the world the real ownership cannot be in one per- 
son and the ostensible ownership in another, and under Hurd's Rev. St. 
111. 1913, c. 95, § 1, providing that no mortgage, trust deed, or other con- 
veyance of personal property having the effect of a mortgage or lien, shall 
be valid as against third persons, uniess possession shall be delivered to 
and remain with the grantee, or uniess the instrument shall provide for the 
possession to remain with the grantor and the instrument shall be acknowl- 
edged aud recorded, and Bankr. Act July 1, 1898, c. 541, § 47a (2), 30 Stat. 
557, as amended by Act June 25, 1910, c. 412, § 8 (Comp. St. 1913, § 9631), 
providing that the trustée as to ail property in the custody of the bank- 
ruptcy court shall be deemed vested with ail the rights, remédies, and 
powers of a creditor holding a lien by légal or équitable proceedings, and 
as to property not in the custody of the bankruptcy court with ail the 
rights, remédies, and powers of a judgment creditor holding an exécution 
duly returned unsatistied, the title of the bankers could not prevall against 
the imjwrter's trustée in bankruptcy as to the coffee not covered by ne- 
gotiated warehouse receipts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 220 ; Dec Dig. 
<g=>172.] 

5. Wabeiiousemen (®=>15 — Warehouse Receipts — Rights of Holdees. 

Under Hurd's Rev. St. 111. 1913, c. 95, § 1, and Negotiable Warehouse 
Receipt Act, §§ 25, 40, 41, 47, 49 (Hurd's Rev. St. 111. 1913, c. 114, §§ 265, 

^ssFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Pigests & Indeiea 
221 F.— 2 
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266, 281, 287, 289), relative to property delivered to a warehouseman by 
the owner or by a person wbose conveyance to a purchaser in good faith 
for value v?ould bind the owner, and to the negotlation of warehouse re- 
ceipts, the rights of the holder thereof, the validlty of the negotlation, 
though in breach of a duty, and the invalldity of a seller's lien or right 
of stoppage in transitu as against the holder of a negotlable receipt, the 
tltle of such bankers to such of the colïee as was covered by the nego- 
tiated warehouse receipts was invalld as against the holders of such re- 
ceipts. 

[Ed. Note. — For other cases, see Warehousemen, Cent. Dig. §§ 31-34, 37 ; 
Dec. Dig. <S=3l5.] 

Appeals from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Ferdinand A. Geiger, 
Judge. 

In the matter of Isaac D. Richheimer, trading as Richheimer & Co., 
bankrupt, of which the Central Trust Company of Illinois was appoint- 
ed receiver and trustée. On pétitions to establish the ownership of 
property, orders were made in favor of the Commercial National Bank 
of Cedar Rapids and others, the German-American Savings Bank, and 
the Central National Bank of Peoria, which filed answers, treated as 
cross-petitions, and the petitioners, Charles George Arbuthnot and oth- 
ers, A. H. O. Dennistoun and others, and Arthur Henry Brandt and 
others, respectively, appeal. Affirmed. 

Thèse three appeals are brought from several orders of the District Court in 
bankruptcy in the above-entitled matter against the appellants, respectively, 
upon their several pétitions filed to establish ownership in petitioners of im- 
portations of coffee, received by the bankrupt and stored by hlm in public 
warehouses at Chicago, and so held on warehouse receipts issued to the bank- 
rupt. ïhe transactions in controversy are thus described by Judge Geiger, in 
connection with his opinion filed ou the hearing below: 

"The bankrupt was a colïee mercliant in Chicago. Dennistoun, Cross & Co., 
Arbuthnot, Latham & Co., Arthur H. Brandt & Co., London bankers (and the 
latter désignation will, for brevity, be given them), hâve petitioned the court 
for an adjudication of their tltle, ownership, and right to the possession of 
certain colïee imported by the banknipt, and alleged to hâve corne to the 
bankrupt estate hereln. The Continental & Commercial National Bank of 
Chicago and other banks (which for brevity will be deslgnated as the American 
bankers) bave filed what hâve been treated as cross-petitions, seeking to de- 
feat the claims of the London bankers, and also to establish their own title 
to the coffee, by virtue of the transactions to be hereafter detailed. The trus- 
tée in bankruptcy makes no cîaim to the property, averring, in its answers to 
the London bankers' pétition, its concurrence in the claims asserted by the 
American bankers. The tacts are not seriously in dispute. There are some 
différences in the agreements entered into by the London bankers in the trans- 
actions upon which their claims rest, but not such as alter the légal aspect 
of their respective situations. The coffee in question was purchased and was 
the subject of importation by the bankrupt, from Brazilian growers or dealers. 
The several purehases were effected through the médium of brokers — the 
transactions being evidenced by brokers' notes executed and delivered by the 
brokers on behalf of the Brazilian growers, and delivered to the bankrupt or 
his agents ; such notes evidencing, accordiug to the custom of the trade, the 
détails of the purchase, such as quantity, quality, description of, and the price 
to be paid for the coffee, and calling for approved crédit to be furnished upon 
the sales. The mode of procédure was thereupon substantlally this: 

"Application for crédit was made to the représentatives of the petitionlng 
London bankers. There was thereupon issued to the bankrupt, and in favor 
of the Brazilian vendors, a letter expressive of the terms of crédit. For the 
purpose of indicating more clearly the situation, a copy of one of such let- 
ters issued by the petitionmg bankers, Dennistoun, Cross & Co., is set forth: 

©=5For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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" *(A) 
'• 'No. W/5460 for £1065-0-0. New Orléans, Aprll 15th, 1912. 

" 'Messrs. Nossaek & Co., Santos^Sir: We hereby open a crédit in your 
favor for one thousand and slxty-five pounds sterling to be used by your 
drafts on us at ninety days' sight for the purchase of 250 bags of coffee to 
be shipped to New Orléans for account of Messrs. Rlctiheimer & Co., Chicago, 
m. And we agrée with yourselves as drawers and with the Indorsers and 
bona fide holders respeetlvely of your di'afts to aecept the same drawn as 
aforesaid on recelpt of due advice, and of bill of ladlng (original and dupli- 
cate advice to be accompanied by one bill of lading eacb), together with ab- 
stract of Invoiee. The other bills of ladlng and consular Invoice to be sent 
direct to Messrs. Westfeldt Bros., New Orléans. The bills of lading are to 
be made eut to "order" and indorsed in blank to you. And the negotlator 
wUl please indorse the amount of each draft on this crédit. To be shlpped per 
steamship Sallust. The marine Insurance on the shlpments hereunder is 
cared for. This crédit is to be in force in Santos until July 15, 1912. Please 
till up drafts as foUows: "Against your letter of crédit" No. W/5460, dated 
New Orléans, April 15, 1012. 

" 'We are, sir, your most obedient servants, 

" 'Dennistoun, Cross & Co. of London, 
" 'By their Agents In New Orléans, 

" 'Westfeldt Brothers.' 

"Attached to and formlng a part of such letter of crédit is a mémorandum 
as follows: 

" 'Received the letter of crédit of whicti the annexed is a copy, for one thou- 
sand and sixty-flve pounds sterling, in con.sideration whereof we hereby agrée 
with Messrs. Dennistoun, Cross & Co., of London, to provide, previous to the 
maturity of the bills drawn in virtue of said crédit, suffleient funds in cash, 
or in satlstactory bills on London, at not exceedlug slxty days sight, indorsed 
by us, to meet the payment of the same, together with their commission. It 
is understood that moneys paid to Messrs. Westfeldt Bros., New Orléans, shall 
be taken as a payment wlthout recourse, and that in ail settlements arislng 
under this crédit the pound sterling sliall be calculated at the current rate 
of exchaiige at the tlme of such settlement. It is further understood that 
each draft is to be settled to a point, with commission as above, and interest 
adjusted in a net rate of exehauge at the tirne of payment. In the event, how- 
ever, of settlement not being made to a point, then Messrs. Dennistoun, Cross 
& Co. are to furnish their account current seœiannually, charging interest at 
the rate of five per cent, per annum, or at the current rate If it be above that. 

" 'And we hereby recognlze and admit the ownership of Messrs. Dennistoun, 
Cross & Co. in, and their right to the possession and disposai of, ail goods, 
and the proceeds thereof, for which Messrs. Dennistoun, Cross & Co. may 
corne under any engagements in virtue of this crédit, as also to the possession 
of ail bills of lading for and policies of Insurance on such goods, until such 
time as any Indebtedness or liability existing as against us in favor of Messrs. 
Dennistoun, Cross & Co., under the said crédit or otherwise, shall hâve been 
fuUy paid up and discharged. In the event of their hereafter Intrusting 
through the agency of Messrs. Westfeldt Bros., or otherwise, said goods to 
us for the purpose of sale or otherwise, we hereby consent that their right to 
repossess themselves of the same, or any proceeds thereof may be exercised 
at their discrétion. Any proceeds of said goods coming into Messrs. Den- 
nistoun, Cross & Co.'s hands are to be applled against their acceptances un- 
der this crédit, or against any other indebtedness of ours to them, includlng 
ail expenses incurred by them, and commissions of sale and guaranty. 

" 'It is understood and agreed between Messrs. Dennistoun, Cross & Co. 
and UP jiiat Nossaek & Co., the parties authorized to draw bills under said 
crédit, are in ail respects to be regarded as our agents, and that neither 
Alessrs. Dennistoun, Cross & Co., nor Messrs. Westfeldt Bros., are to be un- 
der any responsibility to us In respect to the bills of lading or other documents 
which are requlred to accompany the bills dravi'n, nor shall any fraud or 
error in, or nonconformlty or deflciency of, bills of lading or other documents, 
nor any question as to their genulneness, be any défense against our obliga- 
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tion for relmbursement in respect of bills actually drawn by ttie party desig- 
nated for drawlng bills under said crédit. The marine Insurance to be done 

by ; Messrs. Dennistoun, Cross & Co.'s charge for commission to be 

% per cent, on the amount used. AU securities which shall be recelved by 
Messrs. Dennistoun, Cross & Co. hereunder may be held and applied by them 
also to secure ail other indebtedness or liability existing or which may here- 
after arlse from us to them. 

" 'Thia obligation to continue in force and to apply to ail transactions, not» 
withstanding auy change in the individuals composing the respective firms, 
parties to or concerned in this contract, or either of them, or in that of the 
user of this crédit, whether such change shall arise from the accession of ono 
or more new partners, or from the death or accession of any partner or part- 
ners. Kichheimer & Co. 

'"Chicago, m. April 18, 1913.' 

"Pursuant to the transactions thus evidenced, the shipments of coffee were 
made, and the drafts ealled for by the letter of crédit issued. TJpon its ar- 
rivai at New Orléans, the coffee was delivered to the bankrupt, who executed 
and delivered to the représentatives of the petitioning bankers a mémorandum 
as follows: 

" 'Keceived from Messrs. Westfeldt Bros., of New Orléans, Messrs. Dennis- 
toun, Cross & Co.'s merchandise specifled in the bill of lading, per S. S. Sal- 
lust, KCC/A — 250 B/cofCee, Nossack & Co., shipper, in considération of which 
we agrée to hold the same on storage as Messrs. Dennistoun, Cross & Oo.'s 
property (with liberty to sell the same, and on such sale to pay over or de- 
liver the proceeds to Messrs. Westfeldt Bros.), until the bills of exchange 
drawn on Messrs. Dennistoun, Cross & Co., of London, for the purchase money 
of the said goods, shall hâve been remitted for by us or satisfactorily pro- 
vided for by us, and to keep the said property insured against lire and free 
from Incumbrance ; the intention of this undertaking being to protect and pré- 
serve unimpaired the ownership of Messrs. Dennistoun, Cross & Co. in the 
said property. Richheimer & Co.' 

"As indicated, there are certain différences in the memoranda executed by 
the bankrupt to the petitioning London bankers, upon receipt of tlie property 
by the bankrupt; that issued to Arthur H. Brandt & Co., being as follows: 
" 'L3163-8-6 Due in New York Aug. 23, 1912. 

" 'Trust Receipt. 

" 'Eecelved from Messrs. Arthur H. Brandt & Co., of London, through their 
agents in New York, Messrs. Wessels, Kulenkampiï & Co., the following goods 
and merchandise, tlieir property specifled in the bill of lading per Sallust, 
dated April 25th, marked and numbered as follows: "Barbosa B. & C E 1 T50 
Bags Coffee," and in considération thereof we hereby agrée to hold said gooda 
in trust for Messrs. Arthur H. Brandt & Co., and as their property, with lib- 
erty to sell the same for their account, or to manufacture and remanufacture 
the same without cost or expense to them, and we also agrée to keep said 
goods and the manufactured produce and proceeds thereof, vi'hether in the 
form of money or bills recelvable, separate and capable of identification as 
their property, and to hand the proceeds to Messrs. Wessels, KulenkampfE & 
Co. to apply against the acceptances of Messrs. Arthur H. Brandt & Co., Lon- 
don, for our account, under the terms of letter of crédit No. 535, Issued for 
our account, and for the payment of any other indebtedness of ours to Messrs. 
Arthur H. Brandt & Co., London, or Wessels, Kulenkampff & Co., New York. 
Messrs. Arthur H. Brandt & Co., or Wessels, Kulenkampff & Oo., may at 
any time caneel this ti'ust and take possession of said goods or the manu- 
factured product, or of the proceeds of such of the same as may hâve been 
sold, wherever the said goods or proceeds may then be f ound, and in the event 
of any suspension, proceedings in bankruptcy, or failure, or assignment for 
beneflt of creditors, on our part, or the nonfulfillment of any obligation, or of 
the nonpayment at maturity of any acceptance made by us under said crédit, 
or under any other crédit issued by Messrs. Wessels, Kulenkampff & Co. on 
our account, or of any indebtedness on our part to them, or to Messrs. Arthur 
H. Brandt & Co., ail obligations, acceptances, indebtedness, and liabilities 
whatsoever shall thereupon (with or without notice) at their option mature 
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and become due and payable. The said goods and manufactured produce 
thereof while in our bands shall be fully insured agalnst loss by flre by poll- 
cies satisfaetory to Messrs. Arthur H. Brandt & Co. or Wessels, Kulenkampff 
& Co., and tlie Insurance money received for any loss shall be subject to the 
trust hereln contained in the same manner as the goods themselves; the in- 
tention of this agreement being to protect and préserve uuimpaired the owner- 
ship of Messrs. Arthur H. Brandt & Co. and thelr agents, Messrs. Wessels, 
Kulenkampff & Co., in said goods, their produet and proceeds. 
" 'Dated June 15, 1912. Fàchhelmer & Co.' 

"It will be observed that the receipt or mémorandum, executed by the bank- 
rupt as last above noted, indicated the marks of identification found on the 
various bags containing the coft'ee. Thèse marks are testifled to by witnesses 
as indicating Rlchheiiuer & Co., the bankrupt, to be the intended ultlmate ré- 
cipient thereof. Upon arrivai and delivery of the cofCee to the bankrupt, the 
latter caused the same to be transferred to Chicago, and there placed in pub- 
lic storage vifarehouses ; the warehouse receipts issued against the same be- 
ing delivered to him. He thereupon executed his negotiable promissory notes, 
payable to the order of Frank G. "Wright & Co., note brokers, and delivered 
the same to the latter, with the several warehouse receipts as collatéral thereto. 
Wright & Co. thereupon sold'the notes to the various petitioning American 
bankers, who now hold them, together with the warehouse receipts issued as 
stated, and by virtue thereof claim a superior right to the coû'ee in question." 

John M. Zane and Timothy J. Scofield, both of Chicago, 111., for ap- 
pellant. 

Isaac H. Mayer, of Chicago, 111., for appellees. 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
transactions involved in thèse three appeals are several importations 
of coffee by the bankrupt from Brazil, on which the appellants re- 
spectively (London bankers) had advanced the purchase price, un- 
der provisions made for security of the appellants, through ownership 
of the goods, pending payment by the bankrupt of such advances. 
On arrivai in Chicago, as consigned, the bankrupt received and stored 
the imported goods in public warehouses, taking the customary ware- 
house receipts therefor in his own name. The controversy arises out of 
negotiations by the bankrupt of thèse warehouse receipts — excepting 
one minor lot of coffee not included therein — to certain of the ap- 
pellees, hereinafter referred to as "American bankers," who claimed 
ownership respectively of the coffee embraced in such negotiable re- 
ceipts, and were so awarded ownership by the decree of the District 
Court. Paramount title, however, is asserted on behalf of the appel- 
lants under the provisions referred to for security of their advances, 
ail of which are unpaid. The légal status, therefore, of thèse conflict- 
ing claims présents the main question, if not the only one, for décision. 
Ail material facts in the transactions are undisputed, and the entire bona 
fides thereof on the part of both London bankers and American bank- 
ers is expressly conceded; and no question of unlawful préférence 
arises in any branch of the case. 

[ 1 ] The argument in support of the appellants' claim as paramount 
is directed to several propositions of the nature and validity of title 
vested in the appellants, under the doctrine generally upheld in trans- 
actions of like character, which may be summarized as foUows: (a) 
That they "had title to the coffees and immédiate right to possession" 
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when bankruptcy occurred; (b) that they were "unquestionably the 
owners of the bills of lading and of the goods covered" thereby; (c) 
that such title was made continuous and valid under the bankrupt's 
trust receipt in évidence ; (d) that, even if treated as a pledge, no re- 
lease thereof was effected by delivery under the trust receipt, and "the 
appellants are pledgees superior in right" ; (e) that they are not condi- 
tional vendors, nor subject to the Illinois law apphcable to such rela- 
tion ; (f) that their title is not that of mortgagees, nor affected bv the 
minois Chattel Mortgage Act (Hurd's Rev. St. 1913, c. 95, §§ 1-21); 
(g) that the bankrupt's possession was that of "a bailee for sale," and 
he could confer no property rights "as against the appellants" ; (h) that 
the "appellants are not estopped by any of the matters" offered in 
évidence ; (i) and that their rights are unaffected by the Illinois Ware- 
house Receipt Act. 

We believe the authorities, fédéral and state, substantially concur 
in upholding the validity of transactions of like nature in the financ- 
ing of importations, wherein (as stated in Century Throwing Co. v. 
Muller, 197 Fed. 252, 258, 116 C. C. A. 614, 620) the advances are 
made by the foreign banker in reliance "upon the security aiïorded by 
title to the goods until this liability had been discharged." The cases 
are not harmonious in définitions of the nature of such title held by 
the banker, but we understand them to concur in its récognition as a 
spécial form of "security title," both needful and well established in 
the importation of goods, entitled to the utmost of judicial protection 
for enforcement, not only as against the importer, but against bona 
fide claimants under him. Each of thèse précédents is necessarily gov- 
erned, for interprétation and vaHdity, by the particular facts there 
presented, but their consensus of ruling upon the character of the se- 
curity (as above stated) must be observed in so far as applicable to the 
case at bar. 

In Judge Geiger's opinion, filed on the hearing of thèse claims, the 
facts are reviewed and discussed in the light of the leading authorities, 
with clearness and discrimination, to ascertain the nature of security 
thus obtained in favor of the appellants. As aptly pointed out therein, 
in substance: This "security title" of the bankers cannot hâve the 
force of an unqualified ownership of the goods, with complète right of 
disposition irrespective of the importer's interest. The exporters hav- 
ing "relinquished the whole of their interest" on transmission of the 
bills of lading to the bankers, the title acquired by the bankers for se- 
curity must leave a "residue of ownership" of some character in the 
importer under the contract of purchase and consignment of the goods. 
The conclusions are thereupon stated in the opinion that the relation 
created between the bankers and the importer was not that of vendor 
and vendee of the cofïees, but that the bankers' security title was "anal- 
ogous to that of pledgee or mortgagee," wherein possession "was of 
the essence of their rights," and that surrender of such possession, 
under the so-called trust receipts in évidence, gave the importer do- 
minion over the property which was destructive of the bankers' secu- 
rity as against the claims of the appellees (American bankers). Such 
conclusions, however, are not made the sole basis of the decrees in fa- 
vor of the appellees, as the opinion further holds the Illinois Ware- 
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house Receîpt Act (hereinafter considered) operative to that end, what- 
ever view be adopted as to the nature of the security title. 

We believe the above-stated premises for définition of the title to be 
well founded, but do not understand them to authorize its classifica- 
tion either as a pledge or mortgage of the property, nor as requiring 
possession to be of the essence of the right. Its nature as exempli- 
fied in the authorities is apart from the common-law forms of secu- 
rity, as we believe, arising out of modem conditions of trade and com- 
merce, which hâve caused "exceptions to be made to the rigid rule 
founded on the policy underlying the statute of frauds, by which the 
divorce of title from possession is declared either évidence of fraud 
or to be fraudulent per se" (Century Throvving Co. v. Muller, supra), 
so that it may not be definable within any form of security thus found- 
ed. Without attempting review of the long line of cases called to our 
attention, we are satisfied that the well-considered opinion in Century 
Throwing Co. v. Muller, supra, speaking for the Circuit Court of Ap- 
peals of the Third Circuit, présents both sufhcient review thereof and 
clear exposition of this modem form of "security title" and of the gên- 
erai rule for upholding its validity. Concurrence, however, in such 
view of its validity under the gênerai rule is far from décisive of the 
présent controversy. It involves, nevertheless, the ultimate issues: 
(1) Whether the security provisions are subject to the laws of Illinois; 
and, if so, (2) what is their effect upon the claims in suit? 

[2, 3] 1. Ûndoubtedly transactions of the nature above described 
are subject to statutory régulation and control, when brought within 
the cognizance of state législation, and the gênerai rule referred to can- 
not override rules of public policy thus adopted, if applicable to the 
state of f acts in évidence. So the primary inquiry arises : Are the 
transactions thus brought within the scope of the Illinois enactments? 
For déniai of their force, however interpreted, we understand the ap- 
pellants' contentions are in substance : First, that the efifect and valid- 
ity of the appellants' claims are questions of gênerai commercial law, 
not subject to local law for enforcement of the security in the fédéral 
courts ; and, second, on the assumption of subjection to local law, deliv- 
ery of the goods occurred in New Orléans under the trust receipts in 
évidence, and the transactions are governed by the law of Louisiana, 
and not that of Illinois. 

We believe the first-mentioned contention must be set aside, under 
the uniform line of federîd décisions which hâve settled this doctrine : 
(a) That ownership and transfer of and liens upon personal property 
which has come within the state are subject to and controlled by the 
policy adopted by the state for régulation and control thereof ; and (b) 
that "wheever sends property to it impliedly submits to the régulations 
concerning its transfer in force there, although a différent rule of trans- 
fer prevails in the jurisdiction where he résides." Hervey v. R. I. Lo- 
comotive Works, 93 U. S. 664, 671 (23 L. Ed. 1003); Pullman's Car 
Co. V. Pennsylvania, 141 U. S. 18, 22, 11 Sup. Ct. 876, 35 L. Ed. 
613 ; Dooley v. Pease, 180 U. S. 126, 128, 21 Sup. Ct. 329, 45 L. Ed. 
457; 8 Rose's Notes U. S. R. 1029; Id., 1 Supp. 1229, and 4 Supp. 
774. The well-known case of Swift v. Tyson, 16 Pet. 1, 10 L. Ed. 865, 
is cited as lending support to the appellants' contention, but its doctrine 
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is plainly without force in the présent inquiry. The other citations are 
Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10, 27 L. Ed. 359, and 
Kuhn V. Fairmont Coal Co., 215 U. S. 349, 30 Sup. Ct. 140, 54 L. Ed. 
228, but in each of thèse cases the above-stated rule of state con- 
trol over property rights is expressly recognized as binding ail rights 
which hâve accrued under the settled law of the state. Their rulings 
are directed alone, as we believe, to independent détermination of rights 
which had not been so settled as the state rule or policy when they ac- 
crued. Neither of thèse cases, therefore, tends to support the fîrst con- 
tention, nor enters into considération if the pre-existing law of Illinois 
is both applicable and décisive. 

The further contention, that delivery of the goods at New Orléans 
renders the security subject to the law of Louisiana, and not that of 
Illinois, we believe to be equally untenable under the undisputed facts 
in évidence. The importer's sole place of business was in Chicago, 
and the purchases and ail arrangements with the London bankers for 
financing the importations were made through correspondence on his 
part from Chicago. Each consignment was made for delivery to the 
importer at Chicago, subject to the arrangement for securing the bank- 
ers (appellants) for their advances, with such purpose and address 
exhibited in ail the documentary évidence — in the invoices, bills of lad- 
ing, letters of crédit and drafts coniing to the hands of the bankers. 
While New Orléans was the port of entry for the steamers in the 
course of shipment, the goods were immediately forwarded by rail (as 
consigned) to their Chicago destination. The so-called trust receipts 
taken up and deliveries made to the importer en route on arrivai at 
New Orléans — although of undeniable force as proof of possession and 
rights thereby vested in the importer — neither intended nor efïected 
stoppage of the goods there, but merely accomplished their forward- 
ing as above designated, in conformity with the object of the trans- 
actions. Deliveries were there made by the personal agents of the 
bankers on receipts of the importer made and dated in Chicago, for- 
warded to such agent. 

We are advised of no statute of Louisiana which even purports to 
reach thèse transactions, and believe it to be unmistakable that no 
ground is afïorded by the above-mentioned deliveries at New Or- 
léans to render them amenable to any gênerai rule or policy of Louisi- 
ana respecting transfer of or liens upon personal property within the 
cognizance of the state ; and the discussions in the argument of coun- 
sel thereupon are beside the inquiry involved herein. The several im- 
portations arrived at their Chicago destination in due course, and were 
there stored by the importer in a public warehouse, so that we are of 
opinion that ail claims of interest therein in controversy are subject 
to the law of Illinois affecting their force and validity within the es- 
tabhshed doctrine .above stated. 

[4, 5] 2. Prirnarily the statutory rule and policy of Illinois has long 
been settled in favor of possession as "one of the strongest évidences 
of title to" Personal property, which "cannot be rightfully separated 
from the title, except in the manner pointed out by statute," and will 
not "suffer without notice to the world the real ownership to be in one 
person and the ostensible ownership in another," as giving "a false 
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crédit to the latter" and thus open to "injury to third persons." Hervey 
V. R. I. Locomotive Works, supra. In Harkness v. Russell, 118 U. S. 
663, 678, 7 Sup. Ct. 51, 30 L. Ed. 285, the opinion of the court by Mr. 
Justice Bradley reviews the décisions thereunder as settling "a rule of 
property in Illinois" which must be observed there, and marks its dis- 
tinction from the rule of many other states reviewed therein which 
had adopted a différent poHcy, under which its rigid doctrine was in- 
applicable. So, in Dooley v. Pease, 180 U. S. 126, 21 Sup. Ct. 329, 
45 L. Ed. 457, and Rock Island Plow Co. v. Reardon, 222 U. S. 354, 
362, 32 Sup. Gt. 164, 56 L. Ed. 231, décisions of this court in Illinois 
cases, in conformity with the above stated rule, are affirmed on review 
of the authorities. 

The fundamental provision on which thèse rulings rest is preserved 
in section 1, c. 95, Hurd's Stat. 111. 1913, as foUows: 

"That no mortgage, trust deed or other conveyanee of j>ersonal property 
havlng the effect of a mortgage or lien upon such property, shall be valid as 
agalnst the rlghts and interest of any third person, unless possession thereof 
shall be dellvered to and remain with the grantee, or the instrument shall pro- 
vide for the possession of the property to remain with the grantor, and the 
instrument is acknowledged and recorded as herelnafter directed ; and every 
such instrument shall, for the purposes of this act, be deemed a chattel mort- 
gage." 

In the light of the foregoing références review of the Illinois déci- 
sions is unnecessary, but it may well be remarked that none is cited 
which départs from the above statÊd interprétation of this statute. 
For spécial applications to the claims in controversy, however, the 
later provisions adopted in Illinois in 1907, known as the "Negotiable 
Warehouse Receipt Act" (Hurd's Stat. 1913, c. 114, arts. 241-300), are 
deemed décisive against the appellants' so-called "security title," under 
the trust receipts in évidence. Thèse receipts differ in form, but we 
believe them to be of like effect in substance. In two of them the 
importer expressly agrées "to hold the same in storage" as the bankers' 
property, and such understanding must be implied from the other re- 
ceipt under the undisputed custom in évidence. Each expressly pro- 
vides for right of sale by the importer, the proceeds thereof to be paid 
over to the bankers until their advances are discharged; and two of 
them state the intention of the agreement "to préserve unimpaired the 
ownership" of the banker, while the third states the intention "to pré- 
serve unimpaired the lien." One of them spécifies his agreement "to 
hold said goods in trust" for the banker and "to sell the same for their 
account." Each receipt discloses the appellants' title to be for se- 
curity only, which would be divested at any stage on payment of the 
advances. 

The above-mentioned statute (see, also, 5 111. Stat. Ann. J. & A. 
5355, etc.) appears to be in the gênerai form adopted in various states, 
referred to as "Uniform Negotiable Warehouse Receipt Acts." It is 
deemed suffîcient to quote the following sections: 

"Sec. 25. If goods are delivered to a warehouseman by the owner or by a 
person whose act in conveying the title to them to a purehaser in good faith 
for value would bind the owner, and a negotiable receipt is issued for them, 
they eaunot thereafter, while in the possession of the warehouseman, be at- 
tached by garuishment or otherwise, or be levied upon under an exécution. 
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nnless the recelpt be flrst surrendered to the warehouseman, or Its negotiatlon 
enjoined. The warehouseman shall in no case be compelletl to deliver up the 
actual possession of the goods until the receipt Is surrendered to him or im- 
pounded by the court." 

"Sec. 40. A negotiable receipt may be negotiated — (a) By the owner thereof, 
or (b) by any person to whom the possession or eustody of the receipt has been 
Intrusted by the owner, if, by the terms of the receipt, the warehouseman un- 
dertakes to deliver the goods to the order of the person to whom the posses- 
sion or eustody of the receipt has been intrusted, or if at the tlme of such 
intrusting the receipt Is in such form that it may be negotiated by delivery. 

"Sec. 41. A person to whom a negotiable receipt has been duly negotiated 
acquires thereby — (a) Such title to the goods as the person negotiating the 
receipt to him had or had ability to convey to a purchaser In good faith for 
value, and also such title to the goods as the depositor or person to whose 
order the goods were to be delivered by the terms of the receipt had or had 
ability to convey to a purcliaser in good faith for value; and (b) the direct 
obligation of the warehouseman to hold possession of the goods for him ac- 
cording to the terms of the receipt as fuUy as if the warehouseman had con- 
tracted directly with him." 

"Sec. 47. The validlty of the negotiatlon of a receipt is not impaired by the 
fact that such negotiatlon was a breach of duty on the part of the person 
making the negotiatlon, or by the fact that the owner of the receipt was in- 
duced by fraud, mistake or duress to Intrust the possession or eustody of the 
receipt to such person, if the person to whom the receipt was negotiated, or 
a person to whom the receipt was subsequently negotiated, paid value there- 
for, without notice of the breach of duty, or fraud, mistake or duress." 

"Sec. 49. Where a negotiable receipt has been issued for goods, no seller's 
lien or right of stoppage in transitu shall defeat the rights of any purchaser 
for value in good faith to whom such receipt has been negotiated, whether 
such negotiatlon be prior or subséquent to the notification to tlie warehouse- 
man who issued such receipt of the 'seller's claim to a lien or right of stop- 
page in transitu. Nor shall the warehouseman be obliged to deliver or jus- 
tifled in delivering the goods to an unpaid seller unless the receipt is flrst 
surrendered for cancellation." 

Thèse provisions clearly denounce, as we belive, the security title set 
up in favor of the appellants, both in conformity with the pre-existing 
State policy as above defined and in terms which leave no room for 
doubt of applicability thereto. The breach of duty on the part of the 
importer (bankrupt) in "making the negotiation" of the vi^arehouse re- 
ceipt (section 47) cannot aid their claim, as the power was unques- 
tionabiy vested in him to convey title to the goods "to a purchaser in 
good faith for value" which "would bind the owner" of goods so "de- 
livered to a warehouseman" (sections 25, 41, 49). Thus vested, through 
the transactions in évidence as an entirety, with possession and au- 
thority to sell, either in parcels or in whole, we do not understand it to 
be open to question under thèse sections, whether consent was given 
to the storage. The undisputed circumstances, as we believe, aiïord no 
support for the contention that the transactions made the importer a 
mère factor, agent or bailee for sale of the goods. His interest as pur- 
chaser, although subjected to the security title, appears throughout and 
leaves no room for définition otherwise under the Illinois rule and 
policy. 

For interprétation of the above-mentioned sections 40, 41 and 47, 
counsel for appellants cites the case reported as In re Dreuil & Co. 
(D. C.) 205 Fed. 568— affirmed by the Circuit Court of Appeals for the 
Fifth Circuit, 211 Fed. 337, 128 C. C. A. 16— in référence to like 
provisions in a statute of Louisiana. But the facts involved in that 
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case are plainly distinguishable from those presented hère, and we 
believe the rulings therein to hâve no bearing upon the applicability of 
the statute as above stated. 

Warehouse receipts were taken out and negotiated for value as we 
understand the record, for ail the importations except as to seven bags 
of coffee. Under the provisions of the Warehouse Receipt Act, as thus 
interpreted, the decrees of the District Court must be affirmed accord- 
ingly in respect of ail receipts so negotiated. 

The portions of coffee not covered by such receipts were decreed to 
belong to the trustée. We believe the ruling in respect thereof was not 
erroneous, and may rightly be upheld under the gênerai doctrine above 
defined against secret liens and réservations of title. The trustée is 
vested with right to such award pursuant to section 47a (2) of the 
Bankruptcy Act, as amended in 1910, as ruled by this court. In re 
Gold, 210 Fed. 410, 127 C. C. A. 142. 

The several decrees of the District Court are therefore affirmed. 



UNITED STATES v. UNITED STATES FIDELITY & GUARANTT CO. 
OF BALTIMORE, MD. 

(Circuit Court of Appeals, Fourth Circuit. February 2, 1915.) 

No. 1299. 

, Limitation or Actions ©=35 — Application of Statutobt Provisions. 

Bev. St. § 1047 (Comp. St. 1913, § 1712), providing tliat no suit or prose- 
cution for "any penalty or forfeiture accruing under the laws of the United 
States shall be maintalned, when not otherwise specially provided, unless 
commenced within five years from the time when the penalty or for- 
feiture acciued, had no application to an action against the surety for 
breach of a distillery bond, consisting of the removal of spirits from the 
distillery without the payment of the internai revenue tax thereon, as 
the suit was not to recover a statutory penalty or forfeiture. 

[Ed. Note. — For other cases,, see Limitation of Actions, Cent. Dig. §§ 
109, 158-167 ; Dec. Dig. ®=535.] 

. Inteenal Revenue <g=>23 — Action on Distilleby Bond — Pleadino — Na- 
ture oF Action. 

In an action for breach of a distillery bond, consisting of the removal 
of spirits from the distillery without paying the internai revenue tax 
thereon, the récital in the complaint of an assessment by the Oommis- 
sloner of Internai Revenue did not hâve the eftect of basing the suit upon 
the assessment, or preclude recovery as in an action of debt, as it might 
fairly be regarded as merely asserting a prima facie measure of damages. 
[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 62- 
67; Dec. Dig. ©=323.] 

. Internai, Revenue «©=23 — Action on Distillery Bond — Défenses. 

It was not a défense to an action against the surety for breach of a dis- 
tillery bond, consisting of the removal of spirits from the distillery with- 
out the payment of the internai revenue tax thereon, that under the facts 
and circuitistances disclosed it was uuconscionable for the government 
to extort from the surety the large sum for which the suit was brought. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 62-67; 
Dec. Dig. <$^23.] 
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In Error to the District Court of the United States for the West- 
ern District of North Carolina, at Greensboro ; James E. Boyd, Judge. 

vSuit by the United States against the United States FideHty & Guar- 
anty Company of Baltimore, Md. Judgment for défendant, and plain- 
tiff brings error. Reversed and remanded. 

Clyde R. Hoey, Asst. U. S. Atty., of Shelby, N. C, and A. E. Hol- 
ton, of Winston-Salem, N. C. (W. C. Hammer, U. S. Atty., of Ash- 
boro, N. C, on the brief), for the United States. 

G. S. Bradshaw, of Greensboro, N. C, for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and WADDILD, 
District Judge. 

KNAPP, Circuit Judge. The United States brought this suit on 
the 21st of September, 1911, against the défendant as surety on the 
bond of Dart C. Poster, who operated grain distillery No. 3, in the 
Fifth collection district of North Carolina, from the 20th of May, 
1905, to the 31st of December of that year. The bond was for $6,000, 
and conditioned, amoiig other things, that Poster "shall in ail respects 
faithfully comply with ail the provisions of law relating to the duties 
and business of distiliers," etc. The évidence tends to show that large 
quantities of spirits were removed from the distillery, during the peri- 
od mentioned, on which the government tax, amounting to more than 
the penalty of the bond, has never been paid, and that this was a 
breach of the bond is not disputed. The défenses set up are based 
upon allégations which may be summarized as follows: 

It appears that after the exécution of the bond, and on the 6th of 
November, 1905, the spirits on hand and ail the apparatus belonging 
to the distillery, together with the land on which it was located, were 
seized by the government and taken into custody; that on the 8th of 
December following the property was released and restored to Poster, 
without the assent or knowledge of the défendant; that in January, 
1909, Poster conveyed the distillery to one Williams, and thereupon 
left the country for Mexico where he has since resided; that with 
full knowledge of thèse facts the distillery property was again seized 
by the government in April, 1910, and shortly thereafter released to 
Williams, without the assent of the défendant; that such seizure and 
restoration to Williams terminated the defendant's liability; that the 
plaintiff neglected to enforce the liens acquired by its seizures and ta 
préserve its lien rights thereunder, and that by reason of such fail- 
ure and the relinquishment of its liens without the knowledge of de- 
fendant the latter was discharged of liability upon the bond; that 
the plaintiff "failed, within 15 months from the time of the delivery 
of the list to the coUector, to enter or make the assessment contem- 
plated and required by section 3182 [Comp. St. 1913, § 5904] ; and 
that such assessment was not entered or made until nearly five years 
after the time it should hâve been made and entered of record, and 
the said défendant pleads said statute in bar of any recovery in this 
action." It further appears that the spirits in question, on which the 
tax was not paid, were removed by or with the connivance of certain 
agents and employés of the government. 
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At the close of tlie évidence the court made tlie following ruling, 
the correctness of which is challenged by the assigiiments of error: 

"Thore is no évidence that this information did not coma to tlie commls- 
sioner of intornal re^'enue within fifteen months. Both sections 3182 and 
3253 [Comp. St. 1913, §§ 5904, 5988] must be considered in connection witb 
this case. It is admitted that the taxes are claimed for a part of the year 
1905, ending with December 31st of that year, and the assessment is made on 
the September list, 1910, about flve years later. Therefore the assessment 
cannot be sustalned under section 3382. The attorney for the United States 
Insists that the provisions of section 3253 validate the assessment, but there 
is no évidence that the facts upon which the assessment is based did not come 
to the knowledge of the taxing anthorlties before the expiration of 15 months 
from the time the 1905 lists were furnished. The district attorney then in- 
sists that the plaintiff is entltled to recover in the action as in debt, but the 
court eonstrues the complaint as based upon the assessment. The court holds 
that the plaintiff is not entitled to recover upon the complaint and this tes- 
timony, and directs the jury to return a verdict for the défendant." 

The question thus presented is whether, under the averments of the 
complaint and proofs of record, the plaintiff is entitled to recover, or 
to hâve its case submitted to a jury, and this question will now be 
briefly considered. 

[1] In the first place, we are of opinion that the action is not barred 
by any statute of limitations. The défendant cites and apparently re- 
lies upon section 1047 of the Revised Statutes (Comp. St. 1913, § 
1712), which reads as follows: 

"No suit or prosecution for any penalty or forfeiture, pecunlary or other- 
wise, accruing under the laws of the United States, shall be malntained, ex- 
cept in cases where it is otherwise specially provided, unless the same is com- 
menced within flve years from the time when the penalty or forfeiture ac- 
crued." 

But this suit is brought upon the bond of a surety, and not to recover 
a statutory penalty or forfeiture, and it seems clear to us that the sec- 
tion quoted has no application. 

[2] In the second place, we are not prepared to sustain the ruling 
of the court below, if its ruling is to be so understood, that plaintiff's 
action must fail because, as is alleged, the complaint sets forth a 
cause of action under section 3182, and the proofs do not make out a 
case under that section. To our minds this is a rather narrow and 
technical construction of the pleading. The fourth paragraph of the 
complaint allèges that the distillery was operated under defendant's 
bond from the 20th of May, 1905, to the Ist of May, 1906, and that 
21,600 gallons of spirits were produced during this period, which 
were removed without payment of the tax. The récital of an assess- 
ment of $23,760 by the Commissioner of Internai Revenue need not 
be given the effect of basing the suit upon this assessment, but can 
fairly be regarded, we think, as merely asserting a prima facie meas- 
ure of damages. The substantial cause of action set up is a breach 
of the bond arising from the wrongful removal of the spirits, and 
the référence to the assessment should not preclude recovery in an ac- 
tion of debt, if such an action be established by the évidence. In- 
deed, it was held in Dollar Savings Bank v. United States, 86 U. S. 
(19 Wall.) 227, 240, 22 L. Ed. 80, that an action of debt may be main- 



30 221 FEDERAL REPORTER 

tained in a case of this kind without any assessment. In short, we 
are persuaded that considération of the merits of the controversy, 
under the proofs submitted, should not be prevented by a doubtful 
question of pleading. 

It is not necessary to question the statement of the learned judge 
tlirt "sections 3182 and 3253 must be considered in connection with 
this case." Both sections are parts of the scheme of revenue taxation, 
and may, of course, for certain purposes be taken together. Never- 
thcless, it does not follow that the 15 months provision in section 3182 
puts a limitation upon the powers conferred by section 3253, even if 
the former section be construed in accordance with the defendant's 
contention. But that contention, as we read the cases, bas not here- 
tofore been upheld by the courts. The défendant cites no décision in 
point, and none bas otherwise corne to our notice. In gênerai, it 
may be said that the authorities tend to sustain a contrary conclusion. 
Among the illustrative cases are Dollar Savings Bank v. United States, 
supra, Dandelet v. Smith, 85 U. S. (18 Wall.) 642, 21 L. Ed. 758, 
Hart V. United States, 95 U. S. 318, 24 L. Ed. 479, King v. United 
States, 99 U. S. 229, 25 L. Ed. 373, United States v. Guest, 143 Fed. 
456, 74 C. C. A. 590, United States v. Sisk, 176 Fed. 885, 100 C. C. 
A. 355, and the récent case in this court, United States Fidelity & 
Guarantv Co. v. United States, 220 Fed. 592, 136 C. C. A. 50, de- 
cidfd November 28, 1914. 

[3] An earnest argument is made that under the facts and circum- 
stances hère disclosed it is unconscionable for the government to ex- 
tort from défendant the large sum for which this suit is brought; but, 
even if this charge be true, it would not avail as a défense to the 
pending action. In the nature of the case it must happen that the 
enforcement of contract obligations, as well as législative enactments, 
will now and then work hardship and seem to be highly inéquitable. 
This may be an instance in point, but there is no warrant for our in- 
terférence on that ground, if proof is made of légal Hability. 

We are of opinion that the government was entitled to hâve its 
case submitted to the jury, and the judgment must therefore be re- 
versed, and the cause remanded for further proceedings not inconsist- 
ent with this opinion. 

Reversed. 



WEST V. EDWARD RUTLEDGB TIMBER CO. et al. 

(Circuit Court of Appeals, Ninth Circuit. February 15, 1915.) 

No. 2416. 

Public Lands (®=!82 — Sélection of Unsueveyed Lieu Lands — Sufficienct 
OF Désignation. 

Act March 2, 1899, c. 377, 30 Stat. 993 (Comp. St. 1913, §§ 5223-5226) 
establishing Mt. Rainler National Park, by section 3 authorized the 
Northern Pacific Railroad Company, on conveying to the United States 
lands in the réservation theretofore granted to said company to sélect in 
lieu thereof an equal quantity of noiimineral public land not reserved, 
and to whlch no adverse rlghts had attached, lying in any state through 

^=>FoT other casea see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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whieh the railroad ran; and section 4 provided that, "In case the tract 
so selected shall at the tlme of sélection be unsurveyed, the llst flled by 
the Company at the local land office shall descrlbe such tract in such man' 
ner as to deslgnate the same with a reasonable degree of certainty." 
Held thfit, in view of prior rules of the Land Department governing slmi- 
lar cases, and in the absence of any spécifie régulation under said act, a 
désignation in a list of unsurveyed land filed by the company of a tract 
according to the description by whlch It would be known when surveyed 
wag legally sufficlent, where the tract was within three miles of a sur- 
veyed township and could be then located wlth approxlmate certaisty. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. ^ 236, 253- 
256 ; Dec. Dig. <g=>82.] 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Suit in equity by Andrew West against the Edward Rutledge Tim- 
ber Company and the Northern Pacific Railway Company. Decree 
for défendants, and complainant appeals. Affirmed. 

For opinion below, see 210 Fed. 189. 

A. H. Kenyon and Seabury Merritt, both of Spokane, Wash., for ap- 
pellant. 

James B. Kerr, of Portland, Or., and Stiles W. Burr and Horace 
H. Glenn, both of St. Paul, Minn., for appellee Edward Rutledge Tim- 
ber Co. 

E. J. Cannon, of Spokane, Wash., and Charles W. Bunn and Charles 
Donnelly, both of St. Paul, Minn., for appellee Northern Pacific Ry. Co. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge. This is a suit by Andrew West to 
hâve the défendant Edward Rutledge Timber Company declared a trus- 
tée of the title to the S. E. % of section 20, township 44 N., range 3 E., 
Boise meridian, situate in the state of Idaho, for his use. The North- 
ern Pacific Railway Company, the successor to the Northern Pacific 
Railroad Company, with a view to making lieu sélections in pursuance 
of the act of March 2, 1899, filed in the United States Land Office 
at Cœur d'Alêne, Idaho, on June 21, 1901, its sélection list No. 61, des- 
ignating for sélection tracts of land "when surveyed" to be described, 
among others, ail of section 20, township 44 N., range 3 E., Boise merid- 
ian. Later, to wit, on July 31, 1905, the company filed its new sélection 
list, describing the land definitely by its légal subdivisions. The plat 
of the government survey of township 44 was filed in the local land 
office July 17, 1905. Patent was issued by the government October 13, 
1910. The timber company is the successor to the Northern Pacific 
Railway Company. When the first sélection list was filed township 45 
N., range 3 E., the one next on the north of *44, had been surveyed and 
the plat filed in the local land office. 

West settled upon the quarter section above described May 15, 
1903, having bought out John Hanson, who had previously settled on 
the tract and made some improvements thereon. West continued his 
résidence, making further improvements, and on July 17, 1905, filed in 

<B— riTTnr other cases see same topic & KBY-NUMBEK lu ail Key-Numbered Digests & Indexes 
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the local land office an application to make homestead entry of the 
land, which was rejected by the register and receiver on the ground 
that the Northern Pacific Railway Company had previously made sé- 
lection of the same by their list No. 61, in pursuance of the act of 
March 2, 1899, which rejection was subsequently approved by the 
Commissioner of the General Land Office, and later by the Secretary 
of the Interior. 

The act of March 2, 1899 (30 Stat. 993), is an act to set aside certain 
public lands to be known as the Mt. Rainier National Park. By sec- 
tion 3 the Northern Pacific Railroad Company, upon relinquishing 
to the government lands comprised by the park which had been there- 
tofore granted to the railroad company, was authorized — 

"to sélect an equal quantity of nonmineral public lands, so classifled as non- 
minerai at the time of actual government survey, which bas been or shall be 
made, of the TJnited States not reserved and to which no adverse right or 
claim shall hâve attached or hâve been Inltlated at the time of the making of 
such sélection, lying within any state Into or through which the railroad of 
said Korthern Paclflc Kailroad Company runs, to the estent of the lands so 
relinquished and released to the United States." 

Section 4 provides : 

"That upon the filing by the said railroad company at the local land ofHce 
of the land district in which any tract of land selected and the payment of 
the fées preseribed by law in analogous cases, and the approval of the Sec- 
retary of the Interior, he shall cause to be executed, in due form of law, and 
deliver to said company, a patent of the TJnited States conveying to it the 
lands so selected. In case the tract so selected shall at the time of sélection 
be unsurveyed, the list flled by the company at the local land office shall de- 
scribe such tract in such mauner as to designate the same witb a reasonable 
degree of certainty ; and within the period of three months af ter the lands 
including such tract shall hâve been surveyed and the plats thereof filed by 
said local land office, a new sélection list shall be filed by said company, de- 
scribing such tract according to such survey; and in case such tract, as 
originally selected and described in the list filed in the local land office, shall 
not preclsely conform with the Unes of the officiai survey, the said com- 
pany shall be permitted to describe such tract anew, so as to secure such con- 
formity." 

To prevail, the plaintiff must sustain the position that the description 
contained in the railway company's sélection list first filed was, as mat- 
ter of law, insufficient to support the sélection, for if it depended on 
a matter of fact the controversy would be settled by the judgment 
of the Land Department in rejecting the application of West for home- 
stead entry and approving the sélection of the railway company. "It 
has undoubtedly been affirmed over and over again," says the Suprême 
Court, "that in the administration of the public land System of the 
United States questions of fact are for the considération and judgment 
of the Land Department, ^d that its judgment thereon is final." Bur- 
fenning v. Chicago, St. Paul, etc., Ry., 163 U. S. 321^ 323, 16 Sup. Ct. 
1018, 1019 (41 L. Ed. 175). 

It would seem that the Land Department had not, prior to the time 
that the railway company filed its first sélection list. No. 61, adopted 
or promulgated any rules or régulations prescribing the manner of 
describing lands sought to be selected by the railway company under 
the spécifie act of March 2, 1899. Rules were preseribed by the Land 
Department relative to the sélection of lieu lands by the Northern Pa- 
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cific Railroad Company, or its grantee, under the act of July 1, 1898, by 
which it was required that: 

"The sélection must be of the whole or some légal subdivision of a desïg- 
nated odd-numbered section, so that the public survey when made will glve 
Identity to the land selected." 

And, f urther, that : 

"Sélections of unsurveyed lands by an Indlvldual claimant must be desig- 
nated according to the description by which! they will be known when sur- 
veyed, if that be practicable, or, if not practicable, by giving with as much 
précision as possible the locality of the tract with référence to known land 
marks, so as to admit of its being readily Identifled when the Unes of sur- 
vey corne to be extended." 

Thèse rules were promulgated February 14, 1899, 28 Land Dec. Dept. 
Int. 103, 108. 

The statute itself provides that: 

"Ail sélections of unsurveyed lands shall be of odd-numbered sections to be 
Identifled by the survey when made." 

At a later date, namely, May 9, 1899, the Department promulgated 
another rule relating specifically to lieu sélections connected with forest 
reserves (the act allowing such sélections having been adopted June 
4, 1897 [30 Stat. 36]), which provides: 

"Every sélection of unsurveyed land must designate the same according to 
the description by which it will be known when surveyed, if that be prac- 
ticable, or, if not practicable, must glve, with as much précision as possible, 
the locality of the tract with référence to known landmarks, so as to admit 
of its being readily identifled when the Unes of public suryey come to be ex- 
tended." 28 Land Dec. Dept. Int. 521, 523. 

The adoption of the latter rule seems to hâve been made necessary 
by a previous décision of the Land Department holding that unsur- 
veyed as well as surveyed lands were subject to lieu sélection under 
the act of June 4, 1897. F. A. Hyde et al., 28 Land Dec. Dept. Int. 
284. 

Thèse rules were in effect, therefore, when the railway company 
made its sélection No. 61, but were framed, as we hâve seen, with 
spécifie référence to the acts of June 4, 1897, and July 1, 1898. But by 
virtue of their gênerai terms the rules may readily hâve been made 
applicable to the sélection of ail unsurveyed lands. 

On February 21, 1908, the Interior Department issued a circular in 
terms applicable to ail forms of scrip, warrants, certificates, soldiers' 
additional homestead rights, and lieu sélections, of whatever kind, which 
provided for the posting on the land of notice of the sélection applica- 
tion or entry, the same to govern on and after April 1, 1908. 36 Land 
Dec. Dept. Int. 278. 

On November 3, 1909, the Commissioner of the General Land Of- 
fice, in order to remedy the confusion and uncertainty arising from ap- 
plications and sélections for filings and locations upon unsurveyed 
public lands, promulgated another rule prescribing that such sélection, 
filing, or location must contain a description of the land by metes and 
bounds, with courses, distances, monuments, and — 

"the approximate description of the land, by section, township, and range, as 
it will appear when surveyed must be fumlshed, or, if this cannot be done, an 
221 r.— 3 
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affidavit must be filed setting forth a valid reason therefor." 38 Land Dec. 
Dept. Int. 287. 

This in the way of tracing the history of the promulgation of rules 
by the Land Department as it relates to describing lands in filings by 
entrymen and in lieu sélections. It stands to reason that none of thèse 
rules can hâve a rétroactive effect, and persons making filings and sé- 
lections prior to their promulgation cannot be charged with their ob- 
servance. Such has been the practice and ruling of the Land De- 
partment. Hanson et al. v. Northern Pacific Ry. Co., 38 Land Dec. 
Dept. Int. 491; F. A. Hyde et al., 40 Land Dec. Dept. Int. 284. 

The question as to the sufficiency of a sélection descriptive in terms 
of future survey came up in the Land Department in the Hanson 
Case, and was determined in the affirmative. There was involved 
in the case the W. 1/2 of the S. W. %, the N. E. % of the S. W. 14, 
and the N. W. i/^ of the S. E. i/4 of section 21, township 44, a section 
lying alongside of the section comprising the lands in dispute hère. 
In a récent case, Daniels v. Northern Pacific Ry. Co., decided August 
3, 1914, the Department has affirmed its holding in the Hanson Case, 
and by express terms overrules the case of F. A. Hyde et al., supra, 
so much relied upon by counsel for plaintifï in support of the opposite 
view. In the Hanson Case it does not appear that any proximate 
township or other government Une had been run at the time of mak- 
ing the sélection, and still it was held that a sélection by description 
in terms of future survey was sufficient. The learned Assistant Secre- 
tary who rendered the décision had cause to remark that : 

"The practice of describing unsurveyed land in terms of a future survey 
thereof has been in existence for many years, and was never challenged prior 
to the décision of F. A. Hyde et al., supra." 

From the foregoing it not only appears that the practice of describ- 
ing lands for entry or sélection in terms of future survey has been 
sanctioned by the rules and régulations of the Land Department and 
its décisions, but by statute, though it has latterly been considered the 
better practice to require a more particular description. Thus we are 
thrown back to the primary inquiry, whether the description contained 
in the railway company's sélection désignâtes the tract with a reason- 
able degree of certainty, notwithstanding the practice and décisions of 
the Land Department. The décisions of the Land Department as to 
its own authority are entitled to respect and are persuasive; but if 
the Department has exceeded its power its acts are coram non judice 
and void. Of course, when the law has declared whatj is a sufficient 
description it must be held to be controlling. That Congress, as it did 
by the act of July 1, 1898, and that the Land Department, as it did 
by its earlier rules and régulations, and its rulings and décisions, should 
hâve regarded a description in terms of future survey as sufficient, 
is strongly persuasive of its légal sufficiency. 

It may be conceded, in so far as it respects this case, that a descrip- 
tion of a section or a quarter section by légal subdivisions in the f ast- 
nesses of the Cascades or Rocky Mountain ranges, far distant from 
any government survey, or even, generally that a description in terms 
of future survey, is not such a description as is contemplated by the 
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statute. What may be a sufficient description for designating the tract 
under one set of circumstances might be wholly insufficient under an- 
other. Every one is presunied to know the method by which govern- 
ment surveys are made, and what is meant by township and range, 
and what by section and quart er section, or other légal subdivisions, 
and the relation of one township to another and of one section with 
its subdivisions to another, So that, for instance, if township 2 N. 
is surveyed, and a tract is described as section 1 in township 1 N., 
there could be no question that the tract was designated with a rea- 
sonable degree of certainty. It would be the section immediately south 
of surveyed section 36 in township 2 N. It is a maxim that that is 
certain which can be made certain, and its application would make 
the resuit perfectly manifest. Section 1 in that case would be tied 
directly to fixed monuments, to wit, the southeast corner of township 
2, and the southeast and southwest corners of section 36 in that town- 
ship. To designate signifies; 

"Ta mark out or indicate by visible Unes, marks, description, name, or 
something known and determlnate." Century Dictionary. 

A description by légal subdivision is a perfectly intelligible désigna- 
tion of a tract of land, so it must follow that a description which will 
be a légal subdivision when surveyed, if lying adjoining a subdivision 
already surveyed, is also a perfectly intelligible description; and any 
one at ail familiar with the government surveys could not be mistaken 
as to what was meant by the désignation, and would be ready to locate 
the premises. Such a description would be absolutely good in a con- 
tract or deed, and would convey title. 

Now, if we move away a step farther from the established survey, 
and describe the tract to be selected as section 12, township 1 N., 
it would not be a difficult task to set foot on the land and détermine 
accurately its limitations. There would still be a référence back or 
a tying back to section 36, township 1 N. But the farther the remove 
from an established survey, it stands to reason, the greater will be 
the difficulty of setting foot on the identical tract, until eventually no 
reasonable being could expect another to tie back to a known surety 
for the purpose of identification. 

Section 20, the tract designed to be selected by the railway Com- 
pany, is situate three miles south of section 32 in township 45, a sur- 
veyed township, and could be readily located from such survey, al- 
though in a rough country, so that one could not widely mistake the 
premises on the ground. In fact, Olaf Edin, who helped run the ex- 
terior lines of the West claim in 1901, says: 

"We undertook to tie them up to the government lines, which had already 
been run, as near as we could." 

The sélection Hst was filed in the local land office, and this was no- 
tice to ail parties that the railway company claimed the land, if its 
désignation of the tract was legally sufficient. 

The purpose of the statute was not that the selector should so de- 
scribe the land as that the government could make its patent by such 
description, for it contemplâtes that the land shall be described anew 
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when surveyed by légal subdivisions, and that the patent sliall carry 
that description. An exact description is therefore unimportant, but 
the applicant must designate the tract designed to be selected with 
a reasonable degree of certainty. The fihng of the first list is in a 
sensé preliminary to obtaining the patent. It initiâtes the right, and 
not as much particularity and exactness is ordinarily required as where 
final stages are to be observed in clearing up and completing the trans- 
action. In fact, by contemplation of the statute, the new sélection is 
required to conform with the established survey, and thus to correct 
the description in the primary sélection. By reasonable intendment, 
therefore, we are impressed that the description contained in the rail- 
way company's list No. 61, under the conditions prevailing of the sur- 
vey of township 45 to the north and the proximity of the land in ques- 
tion thereto, designated the land with a reasonable degree of certainty, 
and must be held sufficient as a matter of law. 

It is urged that Congress must bave intended a more particular 
description than one in terms of future survey by reason of the use 
of différent language in denoting the manner of description in the act 
of March 2, 1899, from that employed in the act of July 1, 1898. But, 
if this be true as a gênerai rule, nevertheless, for the reasons above 
stated, the description in the présent case in terms of future survey, 
under the conditions existing, désignâtes the land sought to be selected 
with a reasonable degree of certainty. 

That being the single question urged hère for our décision, the de- 
cree of the District Court is affirmed, with costs to the respondents. 
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In re CHARLES McDONALD MARBLE CO. 

(Circuit Court of Appeals, Sixtli Circuit March 12, 1915.) 

No. 2727. 

1. BANKBtJPTCT <g=>127 TRUSTEE APPOINTMENT BT ReFKKEE OE OOUET 

"Court." 

Within Banlir. Act July 1, 1898, c. 541, § 2 (17), 30 Stat. 545 (Comp, 
St. 1913, § 9586), authorizing courts of bankruptcy to appoint trustées 
pursuant to» the recommendatlon of creditors, or when they neglect to 
recommend the appointment of trustées, and section 44 (section 9628), pro- 
vlding that the creditors, at thelr first meeting after the adjudication, 
shall appoint a trustée, and that, if they do not appoint a trustée, the 
court shall do so, the référée is included in the term "court" 

[Ed. Note. — For other cases, see Banltruptcy, Cent Dig. § 183; Dec. 
Dig. <S=127. 

For other définitions, see Words and Phrases, First and Second Séries, 
Court.] 

2. Bankruptot ®=>125 — Trustée — Election by Creditors — Postponement 

OF Election. 

At the first meeting of the creditors of a bankrupt objections were 
flled to a majority lu amount of the claims. Thirteen creditors, repre- 
senting claims constituting a majority in amount if the disputed claims 
were excluded, but a minority if such claims were included, voted for 

écaFor other cases see same toplo & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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one person as trustée, and eight creditors, Includlng those whose claims 
were disputed, for another person. Held, that the référée had authorlty 
to postpone the meeting until the objections to such claims eould be heard 
and decided, and where he did adjouru the meeting, and from time to 
time heard évidence as to such claims, the élection proeeeding at such 
meeting should be treated as tentative. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 170, 180, 
181, 183, 184 ; Dec. Dig. <S=5l25.] 

8. Bankruptcy <s=>127 — Teustke^Appointment bt Beferee ob Cotjbt. 

TJnder Bankr. Act, S§ 2 (17), 44, where the référée postponed the élec- 
tion of a trustée in bankruptcy because objections were filed to a majority 
in amount of the claims, and after a delay of six weeks, during which 
considérable évidence as to such claims had been heard, It appeared that 
considérable further évidence would be presented, that it was essential 
for the best interests of ail creditors that a trustée be appointed to take 
charge of and administer the estate and collect various claims, that a 
delay would jeopardize the best interest of the creditors, that the parties 
had been unable to agrée upon the appointment of a trustée though re- 
quested, and that the référée deemed such appointment absolutely neces- 
sary for the interests of ail creditors, he had ample power to appoint a 
disinterested person as trustée, and did not abuse Ms discrétion in 
doing so. 

[Ed. Note. — Foi; other cases, sre Bankruptcy, Cent. Dig. § 183; Dec. 
Dig. <S=»127.] 

Pétition for Revision of Order of the District Court of the United 
States for the Southern District of Ohio; John E. Sater and Howard 
C. HolHster, Judges. 

In the matter of the Charles McDonald Marble Company, bankrupt. 
On pétition by John H. Knox and others to revise an order affirming 
the referee's appointment of a trustée. Affirmed. 

Everett Moses, of Knoxville, Tenn., for petitioner. 
S. D. Rouse, of Covington,.Ky., for respondent. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

PER CURIAM. Proceedings under section 24b of the Bankruptcy 
Act (Comp. St. 1913, § 9608), to revise an order of the District Court 
affirming the referee's appointment of a trustée in bankruptcy. 

The first meeting of creditors following the adjudication of bank- 
ruptcy was held October 8, 1914, a receiver having been previou'sly ap- 
pointed. At this meeting 21 (perhaps 22) claims were "presented for 
proof and allowance." Written objections against 2 of the claims were 
filed, on the ground that the claimants were not creditors, but were pre- 
ferred stockholders. Written objections were also filed (and afterwards 
insisted upon) against 2 other claims, including that of the First Nation- 
al Bank of Covington and Mr. Jones. For the purposes of this opin- 
ion, we disregard objections not in writing, as wdl as those not insisted 
upon. 

The référée regarded it impracticable to hear at that sitting ail of 
the évidence on the objections to claims, and directed that an élection 
be had. Thirteen creditors, representing in the aggregate nearly $13,- 
000 (including the two alleged preferred stockholders), voted for Mr. 
Lehman as trustée ; eight creditors (including the bank and Mr. Jones), 

®=>Far otber cases use same toplc & KEY-NUMBBK In ail Key-Numbered Digests & Indexes 
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whose claiins aggregated upwards of $48,000, voted for Mr. Simpson — 
the bank's claim being upwards of $41,000. The référée declared that 
no élection was had, because no candidate had received the votes of a 
majorîty both in interest and amount ; and counsel representing the ob- 
jections against the claims of the bank and Jones asking to présent évi- 
dence thereon, with a view to the entire rejection of those claims, the 
référée fixed a time for hearing évidence and adjourned over until an- 
other day, when the hearing of testimony was begun. The hearing was 
continued from time to time until November 21st, when the référée ap- 
pointed Mr. Mack as trustée; this appointment being the subject of this 
review. 

The referee's certificate to the District Court shows, in substance, the 
facts already stated, as also that "very much évidence" was heard and 
"very much time" consumed thereby, and that it was apparent to the 
référée that the objectors would présent considérable further évidence; 
that the claimants must be allowed to présent their side, possibly in- 
volving rebutting évidence : that it appeared to him that it was "essen- 
tial and for the best interests of ail the creditors" that a trustée be ap- 
pointed to take charge of and administer the estate "and prosecute the 
collection of the various claims due to the bankrupt" ; that delay in the 
hearing of objections to claims and the continued taking of testimony 
thereon would jeopardize the best interests of the creditors ; that the 
parties had been unable to agrée upon the appointment of a trustée, al- 
though so requested by the référée on a number of occasions ; and, in- 
deed, that the référée deemed such appointment "absolutely necessary 
for the interests of ail the creditors of " the estate. 

[1-3] The only practical question is whether it was compétent for 
the référée, in the circumstances stated, to make this appointment. By 
section 2, subd. 17, of the Bankruptcy Act référées are authorized to 
appoint trustées "pursuant to the recommendation of creditors, or when 
they neglect to recommend the appointment of trustées." By section 
44 creditors are given the right, at the first meeting after the adjudica- 
tion, to appoint a trustée or trustées, with the proviso that, "if the 
creditors do not appoint, * * * the court shall do so." Obviously, 
the référée is included in the term "court." We think the circumstanc- 
es calîed for the exercise by the référée of a sound discrétion in deter- 
mining bis action. Objections having been made to claims represent- 
ing a majority of creditors in amount, the référée clearly had authority 
to postpone the meeting until the objections could be heard and decid- 
ed. In re McGill (C. C. A. 6) 106 Fed. 57, 65, 45 C. C. A. 218. The 
petitioner, therefore, cannot insist that Mr. Lehman was elected on 
October 8th. On the other hand, we may put out of the case the sug- 
gestion that the référée had the right to make an appointment upon that 
date upon the sole theory that the creditors had f ailed to elect because 
îiD candidate had received the votes of a majority in number and 
amount. See Loveland on Bankruptcy (4th Ed.) p. 588, and note 10. 
The claims of Mr. Jones and the bank had not been allowed, and with- 
out them Mr. Simpson had no majority in amount, and only allowed 
claims could be voted. In view of the history of the case, we need not 
décide whether the référée had power to allow those claims "provision- 
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ally" for voting purposes — a power not formally assumed by the réf- 
érée, but only by implication, at the most. We think the élection pro- 
ceeding of October 8th, in view of what occurred later, should be treat- 
ed as tentative; and the objection that the président of the bank could 
not vote its claim without express power of attorney becomes at least 
immaterial. 

Accepting, as we must, the referee's récital of existing conditions, 
the situation on November 21st was urgent. The objections to claims 
had already caused six weeks delay, and the end was not in sight. The 
circumstances demanded an immédiate sélection of a trustée. The réf- 
érée was put to a choice of three courses : (1) To continue the existing 
condition indefinitely, to the détriment of the estate ; or (2) to hâve an 
élection at which the majority of creditors in amount would be disfran- 
chised; or (3) to make an appointment himself. Presumably the tes- 
timony this far taken did not make likely the ultimate rejection of this 
majority in amount of claims, and, if such was the situation, the référée 
was not bound by any hard and fast rule to disfranchise this majority. 
Although the creditors are, by the Bankruptcy Act, given control of the 
élection under normal circumstances, and such control should not light- 
ly be disturbed, yet in case of emergency the référée has, in our judg- 
ment, ample power to appoint a trustée — a power, howçver, which 
should be most sparingly exercised. The following authorities sustain 
more or less effectively the existence of such power: In re Cohen (D. 
C.) 131 Fed. 391; In re Publishing Co. (D. C.) 164 Fed. 517; In re 
Milne, Turnbull & Co. (D. C.) 159 Fed. 280; In re Goldstein (D. C.) 
199 Fed. 665 ; Black on Bankruptcy, § 292 ; Loveland on Bankruptcy 
(4th Ed.) p. 588, and note 11. The décision of this court in Re McGill, 
supra, is not, in our judgment, opposed to this view. 

We think that the referee's certificate shows that an emergency exist- 
ed requiring immédiate action, and thus that there was no abuse of dis- 
crétion on his part in making the appointment. It is not claimed that 
Mr. Mack's appointment is favorable to, or in the interest of , the bank- 
rupt or any faction. It appears to be an entirely independent and dis- 
interested sélection. The appointment must therefore be sustained. 

In reaching this conclusion we hâve found it unnecessary to consider 
the so-called "three pages" of the certificate repudiated by the référée, 
for we hâve before us the only certificate considered by the District 
Court, and the three pages mentioned are immaterial, in the view of 
the merits we hâve adopted. The subject of the alleged improper in- 
clusion of those three pages is remitted to the District Court for such 
considération as, in its judgment, the situation may merit. 

The appeal taken December 11, 1914, by Knox, Evans, et al., from 
the order of the District Court entered December 5, 1914, confirming 
the referee's appointment of trustée, will be docketed and dismissed, 
with costs, for the reason (without référence to other reasons) that the 
citation and transcript hâve not been filed in this court within the time 
limited theref or. The other pending motions are rendered unimportant 
by our conclusion upon the main question. 

The order of the District Court, affirming the referee's appoint- 
ment of trustée, is afSrmed, with costs. 
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BONNAH et al. t. LAKESIDE S. S. CO. 

(Circuit Court of Appeals, Sisth Circuit March 5, 1915.) 

No. 2570. 

L Cotusiow <S=543 — Steam and Sailing Vkssels Meeting— Ddtt of 
Steamsb. 

A steamer bound under the rules to keep out of the way of a meeting 
schooner is net justifled In talîing a course whicli will barely clear, but 
should allow a sufflcient margin for safety, taking into considération tlie 
contingencles of navigation. 

[Ed. Note.— For otlier cases, see Collision, Cent. Dig. §§ 43-^7; Dec. 
Dlg. <g=s>43.] 

2. Collision <S=>45 — Steam and Sailins Vessels Meeting — Fault. 

A collision between a steamer and a schooner meeting in Détroit river 
in the daytime during a high vrtnd held, on the évidence, due solely to the 
fault of the steamer In failing to allow a sufflcient margin for passing 
under the weather conditions, and that the steamer was also négligent, 
in that her lookout had at the time been teniporarily ordered from his 
post. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 51 ; Dec. Dig. 
<Ê=>45.] 

Appeal from the District Court of the United States for the East- 
em District of Michigan; Arthur J. Tuttle, Judge. 

Suit in admiralty for collision by William Bonnah and Laura Bon- 
nah, owners of the schooner John Schuette, against the steamer Al- 
fred Mitchell; the Lakeside Steamship Company, claimant. De- 
cree for claimant, and libelants appeal. Reversed. 

F. H. Canfield, of Détroit, Mich., for appellants. 
F. S. Masten, of Cleveland, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. This is a libel in admiralty on account 
of the sinking of the schooner John Schuette through collision with 
the steamer Alfred Mitchell in the Détroit river. The schooner was 
up-bound, under sail, and loaded with about 500 tons of coal. The 
steamer was down-bound, and carried 2,600 tons of iron ore. The 
collision occurred a little below the city of Détroit, about 6:30 p. m. 
of July 2d. Until just before the collision both the schooner and the 
steamer were sailing practically on the range, though neither was 
steering by the range. The river, for at least li/^ miles below and 3i/2 
miles above the point of collision, was practically a straight course 
and entirely unobstructed. At the point of collision (and generally 
throughout the distance stated) the channel was one-half mile wide, 
extending at the point of collision to the American shore and dock 
line. The range was about 600 feet east of the American shore. At 
the time the two vessels sighted each other a stiff gale was blowing 
(probably 40 to 50 miles an hour), the wind being west-southwest, and 
Âus upon the port quarter of the schooner, which had shortened sail. 

®=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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There was some rain, but the weather was not thick, and a vessel 
could readily be seen 2 miles away. At about the time the Mitchell 
seems to hâve sighted the schooner (perhaps 2 miles away), the 
steamer Columbia, which was an excursion boat (a four-decker), was 
slightly astern of or about overhauling the schooner. The Mitchell 
and Columbia exchanged the usual port to port passing signais, the 
Columbia passing the schooner on the latter's port side, and after 
passing made something of a turn to starboard (how much of a tum 
is in dispute) ; the Mitchell likewise porting and making a turn some- 
what to starboard, the two steamers thus passing port to port. As 
the Mitchell commenced to pass the Columibia, the latter eut the 
schooner out of the view of the Mitchell's master, who says he did 
not see the schooner again until the Columbia had passed, and when 
the schooner was about 700 feet from and heading toward the Mitch- 
ell. The collision occurred within a few seconds after the Columbia 
passed; the Mitchell's stem striking the schooner on her starboard 
bow with such efïect that the latter sank almost immediately, at least 
400 feet, and probably about 500 to 600 feet, from the dock on the 
American shore, her crew having barely time to escape in the yawl 
boat. 

[ 1 ] Enough has been said to show that while, previous to the Colum- 
bia's intervening between the schooner and the Mitchell, it cannot 
be said that the Mitchell and the schooner would hâve coUided, had 
each vessel kept its then course, yet, in view of the nearness and di- 
rection of their courses, including wind and weather and the con- 
tingencies of navigation, the situation did involve risk of collision. 
The applicable rules of navigation are clear and simple. It was the 
duty of the steamer to keep out of the way of the sailing vessel. 
Act Aug. 19, 1890, c. 802, § 1, 26 Stat. 327, art. 20 (Comp. St. 1913, 
§ 7859) ; Act Feb. 8, 1895, c. 64, § 1, 28 Stat. 648, rule 19 (Comp. 
St. 1913, ,§ 7929). This rule required the steamer to do more than 
merely to so shape its course as to pass the schooner without strik- 
ing it. Its duty was to give the schooner a berth wide enough to alr 
low a sufficient margin for safety, taking into account the contingen- 
cies of navigation. Spencer on Marine Collisions, § 87, and cases 
cited. A corrélative obligation, however, rested upon the schooner 
to keep its course (28 Stat. 649, rule 20 [section 7930]); and if it 
negligently and improperly failed to do so, and the collision resulted 
therefrom, the steamer is not liable; but, the latter being under ob- 
ligation to keep out of the schooner's way, the burden is upon it to 
show the prudence of its own conduct and the négligence of the 
schooner. Spencer on Marine Collisions, § 93. Upon the question 
of actual fault the testimony is in hopeless conflict, the crews, as usu- 
ally happens, "standing by" their respective ships; and a conclusion 
of fault must rest, not upon absolu te mathematical démonstration, but 
upon the reasonableness of the respective théories as applied to estab- 
lished facts, under the application of légal presumptions and the bur- 
den of proof. 

The Mitchell's claim is that she kept her course without variation, 
and that, had the schooner not changed her course, the two vessels 
would hâve passed port to port at a safe distance apart, estimated 
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at about 200 feet, and that the collision was caused by the schooner's 
taking a sharp and sudden sheer to port — "shooting" directly across 
the Mitchell's bows — and with such force and directness that (as 
thought by one of her officers) the schooner (had she kept on the 
sheer) would hâve gone clear to the dock on the American side, had 
she not coUided with the Mitchell, which saw the danger too late 
to avoid collision. The schooner's navigators, on the other hand, in- 
sist that the schooner did not sheer, but kept her course without vari- 
ation. 

[2] The District Judge was of opinion that the collision resulted 
through the sheer on the part of tlie schooner, that the latter was 
solely at fault, and dismissed the libel. None of the testimony was 
taken before the court, and such advantage as cornes from seeing and 
hearing the witnesses was absent. Upon a careful considération of 
the testimony, we are unable to agrée with the conclusion of the 
District Court. The only important testimony from impartial sources 
is that of a watchman at the dock of the Engineering Company's 
Works (on the American side), directly opposite which the collision 
occurred, and that of the Columbia's wheelsman. Thèse witnesses 
agrée that until after the Columbia had passed the schooner the latter 
kept her course — to use the wheelsman's language, "as near as she 
possibly could she was running the ranges right through there"; the 
Columbia, according to the watchman, passing the schooner at a dis- 
tance of about 100 feet, and according to the Columbia's wheelsman, 
at a distance of about 200 feet. The watchman says that the Col- 
umbia, after passing the schooner, turned rather sharply across the 
latter's bows, which accords with the testimony of the schooner's nav- 
igators. The Columbia's wheelsman says he ported a little after pass- 
ing the schooner, and, in effect, that the Mitchell made the same 
movement in passing the Columbia. The watchman says that he 
saw no sheer on the part of the schooner, although admitting that 
she might hâve luiïed slightly into the wind without his noticing it. 
He seems to hâve anticipated the collision earlier than any one else, 
from the fact that the regular courses of the two boats seemed to be 
coming together. The Columbia's wheelsman says that when he 
looked back after passing the Mitchell the schooner had "luffed up a 
little to the American shore," and that the Mitchell "did not hâve 
room to pass her," giving it as his opinion that, had the schooner not 
changed her course, the Mitchell would hâve passed her with a clear- 
ance of easily 200 feet. 

We are satisfied that the schooner did not voluntarily change her 
course. She was apparently being carefully and intelligently navi- 
gated, and was not a hard steerer. The only plausible suggestion 
made to account for the alleged sheering is that it was caused either 
by the Columbia's suction or by the "blanketing" of the schooner's 
sails through the shutting off of the wind while the Columbia passed, 
thus causing a luffing, or that on passing the Columbia the schooner 
encountered an unusual pufif of wind, which caused her wheelsman to 
ease her ofï by throwing her into the wind. It is entirely possible that 
there was some suction, or some lufïing resulting from the blanket- 
ing of the sails ; it is also possible that the schooner was drawn more 
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into the wind as the resuit of the weather met after passing the Col- 
umbia. Such slight change of course on the part of the sailing ves- 
sel might not unnaturally occur under existing conditions, and is 
among the contingencies of navigation naturally to be anticipated. 
Indeed, it is because of the schooner's inability to control her move- 
ments absolutely that the burden is put upon the steamer to keep out 
of the schooner's way. A sHght change of course resulting from 
either of the causes stated is consistent with the impartial testimony 
referred to. But that the schooner took a sharp and sustained 
sheer — shooting across the river in front of the Mitchell (to use 
the characterization of each of her three officers who were sworn) 
— does not impress us as reasonable, except on the theory that the 
schooner's master completely lost his head, a theory not sustained by 
the évidence. The record indicates to us that the Mitchell, under the 
circumstances presented, failed to give the schooner the wide berth de- 
manded, allowing insufficient margin of safety to meet the contin- 
gencies of navigation which should hâve been anticipated. The range 
was, it is true, the usual sailing course for both up and down bound 
vessels; but if, under the conditions existing hère, the Mitchell saw 
fit to hug the range, with several hundred feet of good water on her 
starboard hand, and 2,000 feet on her port side, she did so at the risk 
of responsibility for collision of which there was reasonable danger. 

The testimony on the part of the schooner is that the Mitchell, 
up to the time her view was eut off by the Columbia, was seen over 
the schooner's starboard bow. This is corroborated by the testimony 
of the Columbia's wheelsman, who likewise saw the Mitchell over 
the Columbia's starboard bow. We think this testimony entirely créd- 
ible. True, this does not mean tKat collision was bound to occur ; 
but it does suggest risk, and the necessity of caref ul navigating on. 
the Mitchell's part. The testimony of her officers is unsatisfactory 
and far from convincing, and lack of prudent navigation is strongly 
suggested by the fact that at the time of the collision, and for quite 
a little time before, the Mitchell was running without a lookout; her 
master having sent both the lookout and the second mate aft to look 
after some hatch covers which started to blow overboard. While this 
errand was proper for some one to perform, there was no emergency 
requiring that the lookout leave his post ; and under the circumstances 
presented, including the necessity of passing both the Columbia and 
the schooner in close quarters, with a gale blowing, we think the ab- 
sence of the lookout was gross négligence, which of itself throws upon 
the Mitchell the burden of showing that the collision was not the fault 
of that vessel. The George W. Roby (C. C. A. 6) 111 Fed. 601^ 612,, 
49 C. C. A. 481, and cases cited; Wilder's S. S. Co. v. Low (C. C. 
A. 9) 112 Fed. 161, 172, 50 C. C. A. 473. True, the absence of the 
lookout would not make the steamer liable, if the collision would 
hâve occurred had the lookout been at his post; but we are unable 
to reach the latter conclusion. 

The learned District Judge seems to hâve been considerably im- 
pressed with the view that the Columbia would hâve passed the 
schooner on her starboard, rather than on her port, side, had the 
conditions been as claimed by the schooner; but, in view of what we; 
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have already said, we think this condition not strongly signifîcant. 
The testimony does not satisfactorily show that the Mitchell's stem 
struck the schooner's bow at a broad, rather than at a sharp, angle. 
The wreck was blown to pièces as an obstruction to navigation, and 
there is no proof of her condition as shown after she sank. 

We are also unable to see that the colhsion, as claimed by the 
Mitchell, would necessarily have carried the latter toward the Canadi- 
an rather than the American side. According to ail the testimony, 
the schooner was struck on her starboard bow, and if the blow was 
delivered while the steamer was practically on the same course as 
the schooner, it-seems to us not unnatural that the latter would have 
behaved as she did, viz., her bow turned about until she was practi- 
cally headed downstream ; she being carried but a comparatively short 
distance out of her course. We cannot escape the conviction that the 
Mitchell must be held solely at fault for the collision in not keeping 
out of the schooner's way. 

The decree of the District Court is accordingly reversed, with costs, 
and the cause remanded, with directions to enter the usual decree 
establishing the Mitchell's liability, and for an accounting of dam- 
ages. 



CONTINENTAL SECUKITIES CO. v. INTEBBOEOUGH RAPID TRANSIT 

CO. et al. (two cases). 

(Circuit Court of Appeals, Second Circuit. February 9, 1915.) 

Nos. 66, 67. 

l, MoNOPOLiES <g=>16 — Stkeet Railboads — Consolidation — Statutobt Peo- 

VISIONS. 

Stock Corporation Law N. Y. § 14 (Laws 1890, c. 564, § T, as amended 
by Laws 1892, c. 688, § 7, and Laws 1897, c. 384, § 1), providing tliat no 
domestic stock corporation and no forelgn corporation doing business in 
the State shall combine witb any other corporation or person for the 
création of a monopoly or the unlawful restraint of trade, or for the pré- 
vention of compétition in any necessary of life, does not apply to cor- 
porations subject to the supervision of the Public Service Commission, 
and did not render unlawful a corporation organized to purchase a cou- 
troUing interest in corporations controlllng the Street surface raUway, 
elevated railway, and subway Systems of a clty, for the purpose of com- 
binlng the opération of such companies, even though such comblnation 
created a monopoly, unlawfully restrained trade, or prevented compéti- 
tion in a necessary of life, in view of Railroad Law (Laws 1890, c. 565, 
as amended by Laws 1892, c. 676) § SO, providing that no railroad, cor- 
poration or corporations ownlng or operating rallroads whose roads run 
on parallel or competlug Unes, except street surface railroad corpora- 
tions, shall merge or consolidate, or enter Into any contract for the use 
of their respective roads, or lease them one to the other, unless the Board 
of Railroad Commissioners (novv the Public Service Commission) shall 
consent thereto, as this section authorlzes rallroads in citles, although 
not Street surface railways, to control parallel and competing Unes with 
the consent of the Commission. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 12 ; Dec. Dig. 
<S=>16.] 

®c9For other cases see same topic & KSY-NUMBER in ail Key-Numbered Digeats & Indexes 
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2. Monopolies ®=»20 — Purchasing Stock in Other Corporations. 

Stock Corporation Law N. Y. § 52 (Laws 1890, c. 564, § 40, as amended 
by Laws 1892, c. 601, § 1), authorizing stock corporations to purcliase, 
acquire, and liold the stocks, bonds, and other évidences o( Indebtedness 
of other corporations, if authorized by their certificate of incorporation, 
or If the corporation whose stock is so purchased, etc., is engaged In a 
similar business, etc., does not authorlze purchases of stock which would 
hâve the effect of violating section 14, providing that corporations shall 
not combine for the création of a monopoly or the unlawful restraint of 
trade, or for the prévention of compétition in any necessary of life. 

[Ed. Note. — For other cases, see Monopolies, Dec. Dig. '©=»20.] 

3. MoNOPonES <®=>24 — Merger or Consolidation — Actions — Parties. 

Where the I. Co., controlling the elevated and subway Systems of a clty, 
after combining with companles controlling a large part of the street sur- 
face Systems of the city, by means of a holding company organized to ac- 
quire a controlling interest in each company, paid higher dividends than 
before such comblnation and increased Its surplus in a large amount, a 
person who bought stock in the I. Co., with knowledge of the intention 
to combine such companles, and who had not suffered any spécial dam- 
ages or been Injured in any way dlfCerently from the gênerai public, could 
not assert the rights of the public in a suit to hâve the holding company 
declared an unlawful comblnation and monopoly. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 17 ; Dec. Dig. 
<S=»24.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 207 Fed. 467. 

J. Aspinwall Hodge, of New York City, for appellant. 

Richard Reid Rogers, of New York City, for corporate appellees. 

Nicoll, Anable, Lindsay & Fuller, of New York City (Delancey 
Nicoll, Richard Reid Rogers, and Albert J. Kenyon, ail of New York 
City, of counsel), for individual appellees. 

Winthrop & Stimson, of New York City (Henry L. Stimson and 
George Roberts, both of New York City, of counsel), for appellee 
Guaranty Trust Co. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. Thèse are appeals from decrees of Judge 
Hough dismissing the bill of complaint in each suit. The précise 
question involved having been several times considered by the fédéral 
courts of this district, it will not be necessary to restate the facts at 
length. 

Suit No. 1 : The bill allèges that August Belmont, representing a 
controlling interest in the Interborough Rapid Transit Company, and 
Thomas F. Ryan, representing a controlling interest in the Metro- 
politan Street Railway Company, agreed upon a plan to combine the 
opération of both companles in one hand. To that end early in 1906 
they caused the Interborough Metropolitan Company to be organized 
tinder the Business Corporation Law of the state of New York, and 
in exchange for its securities transferred to it 96 per cent, of the cap- 
ital stock of the Interborough Company, which controls the elevated 
and subway Systems of the city, 88% per cent, of the capital stock 
pf the Metropolitan Street Railway Company, which controls a large 

^ssFor otiiw caseï lea 8ame topic & KSY-NUMBBR In ail Key-Numbered Dleesta A Indexe* 
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part of the surface system, and 98 per cent, of the capital stock of 
the Metropolitan Securities Company, which owns ail the capital 
stock of the New York City Railway Company, the lessee of the 
Metropolitan Street Railway Company. The Interborough Metropol- 
itan Company pledged, among other things, the Interborough stock it 
held to secure the payment of its bonds issued under a mortgage to the 
Windsor Trust Company, as trustée. The complainant is a corpora- 
tion of the state of New Jersey owning 300 shares of the capital stock 
of the Interborough Company, of which the bill allèges that it was 
the owner at or prior to the time the matters and things complained 
of took place. 

The relief prayed is that the plan of combination be declared illégal 
and void, that the Interborough Metropolitan Company be declared 
an unlawful combination and monopoly, that the mortgage of its 
stock in the other corporations to the Windsor Trust Company to 
secure payment of its bonds be declared illégal, that the stock of the 
Interborough Company so pledged be returned to the holders of the 
Interborough Metropolitan bonds in exchange for the securities they 
received, and that the Interborough Metropolitan Company be en- 
joined from voting upon the Interborough stock. 

A supplemental bill was filed, which it will not be necessary to 
consider. 

[1,2] The theory of the bill is that ail of the foregoing transac- 
tions were in violation of section 14 of the New York Stock Cor- 
poration Law (Laws 1890, c. 564, § 7, amended by Laws 1892, c. 688, 
§ 7, and Laws 1897, c. 384, § 1), which reads : 

"Sec. 14. CoinbinatloDs Prohibited. No domestic stock corporation and no 
foreign corporation doing business in tliis state shall combine with any other 
corporation or per.sou for the création of a monopoly or the unlawful restraint 
of trade or for the prévention of compétition in any necessary of life." 

In 1906, previously to the institution of thèse suits, one Burrows,. 
a stockholder of the Metropolitan Securities Company, filed a similar 
bill in the District Court of this district, a demurrer to which was 
overruled by Judge Holt. Burrows v. Interborough Metropolitan Co. 
(C. C.) 156 Fed. 389. Judge Ray, following Judge Holt's décision, 
overruled a demurrer to the bill in this case. (C. C.) 165 Fed. 945. 
Judge Lacombe denied a motion for a preliminary injunction. (D. 
C.) 203 Fed. 521. And on final hearing Judge Hough dismissed the 
bill. (D. C.) 207 Fed. 467. 

There is also a décision of the Appellate Division of the First De- 
partment, which, though not binding upon us, because not a décision 
of the court of last resort and involving only the right of the state 
to vacate the charter for violation of section 14 of the New York 
Stock Corporation Law, supra, still throws much light upon the 
public policy of the state in référence to combinations of street rail- 
roads, surface and otherwise, as declared in its statutes, viz., that the 
restrictions of section 14 of the Stock Corporation Law do not apply 
to corporations subject to the supervision of Public Service Commis- 
sions. The Interborough Metropolitan Case, 125 App. Div. 804, 110 
N. Y. Supp. 186. The review of the statutes made by Mr. Justice 
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Clarke need not be repeated hère. Likewise the case of People ex 
rel. New York Edison Co. v. Willcox, 151 App. Div. 832, 136 N. Y. 
Supp. 1031 (reversed on other grounds 207 N. Y. 86, 100 N. E. 705, 
45 L. R. A. [N. S.] 629), though not involving street railways, does 
set forth the policy of the state with référence to corporations sub- 
ject to Public Service Commissions. 

Conceding, without deciding, that the combination complained 
of was intended to create and did create a monopoly or unlawfully 
restrained trade or prevented compétition in a necessary of life, and 
that the complainant has a standing as a stockholder to enjoin the 
acts complained of as being ultra vires, we still think the decree of 
the court below was right. The Interborough Metropolitan Company 
had a right to buy the stocks of the corporations named by authority 
of section 52 of the Stock Corporation Law (Laws 1890, c. 564, § 
40, as amended by Laws 1892, c. 688, § 40, and Laws 1902, c. 601, 
§ 1), which reads : 

"Sec. 52. Purehase of Stock of Other Corporations. Any stock corporation, 
domestic or forelgn, now existing or hereafter organized, except moneyed cor- 
porations, may purcliase, acquire, ttold and dispose of tlie stocks, bonds and 
other évidences of indebtedness of any corporation, domestic or foreign, and 
issue In exchange therefor its stock, bonds or other obligations if authorized 
80 to do by a provision in the certlficate of incorporation of such stock cor- 
poration, or in any certificate amendatory thereof or supplementary thereto, 
flled in pursuance of law, or if the corporation whose stock is so purchased, 
acquired, held or dlsposed of, is engaged in a business slmilar to that of such 
stock corporation, or engaged in the manufacture, use or sale of the property, 
or in the construction or opération of works necessary or useful in the busi- 
ness of such stock corporation, or in which or in connection with which the 
manufactured articles, product or property of such stock corporation are or 
may be used, or is a corporation with which such stock corporation is or may 
be authorized to consolidate. When any such corporation shall be a stock- 
holder in any other corporation, as herein provided, its président or other 
offlcers shall be eligible to the office of director of such corporation, the same 
as if they were individually stockholders therein and the corporation holding 
such stock shall possess and exercise in respect thereof, ail the rights, powers 
and privilèges of individual owners or holders of such stock." 

This section must be read, if possible, consistently with section 14, 
and, so read, such purchases could not be lawfully made with the ef- 
fect of violating that section. Section 80, however of the Railroad 
Law (chapter 565, Laws 1890, as amended by chapter 676, § 80, Laws 
1892), reads: 

"Sec. 80. Consolidation and Lease of Parallel Lines Prohibited. No rail- 
road corporation or corporations owning or operating railroads whose roads 
run on parallel or competing Unes, except street surface railroad corporations, 
shall merge or consolidate, or enter into any contract for the use of their re- 
spective roads, or lease the same, the one to the other, unless the board of 
railroad commissioners of the state or a majority of such board shall consent 
thereto. (As amended by Laws 1892, c. 676.)" 

We think this section authorizes railroads in cities, although not 
surface street railways, to control parallel and competing Unes, pro- 
vided they hâve the consent of the Public Service Commission (which 
takes the place of the Board of Railroad Commissioners— section 86, 
Public Service Commissions Law [Consol. Laws, c. 48]) to do so. 
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Régulation by such officiai authority was no doubt regarded as suffi- 
cient to secure the public against unreasonable charges or defective 
and insufficient service. This is the view taken in the state cases 
cited above. It is briefly, but thoroughly, stated by Judge Collin in 
People V. Willcox, supra: 

"It is the settled policy of the state, arlsing through an extended and In- 
structive expérience, to withdraw the unrestricted right of compétition lie- 
tween corporations occupying through spécial eonseuts or franchises the pub- 
lic streets and places and supplylng the public wlth their products or utili- 
ties which are well nigh necessities. People ex rel. New York Electric Lines 
Co. V. Ellison, 188 N. Y. 523 [SI N. B. 447] ; Matter of New York Electric 
Lines Co., 201 N. Y. 321 [94 N. E. 1056] ; Willcox v. Consolidated Gas Co., 
212 U. S. 19 [29 Sup. Ct. 192, 53 L. Ed. 382, 48 L. E. A. (N. S.) 1134, 15 Ann. 
Cas. 1034]. This policy instigated and is embodied in the Public Service Com- 
missions Law, which was adopted in the interests and for the good of tlie 
people, and should reçoive from the courts an activity and effect in aid of 
that policy within the fair and reasonable meaniiig of its provisions. The 
Législature will not be deemed to hâve departed in that law from that policy 
unless there is clear and certain language to that effect. Matter of New York, 
W. & B. T. Ce, 193 N. Y. 72 [85 N. E. 1014]." 

Although this statement was not necessary to the décision, it is 
still entitled to great considération as indicating the understanding of 
the highest court of the state of New York as to the public policy of 
the state. We think it entirely sound. 

It is objected that the Interborough IMetropolitan Company, being 
a stock corporation and not a railroad, is not subject to the supervi- 
sion of the Public Service Commission, so that the section does not 
apply to it. But the railroads whose stock it controls are subject to 
the Commission and are certainly being regulated by it. 

[3] Finally, the complainant, to be entitled to relief, must show 
that it bas suffered spécial damage. Thomas v. Musical Protective 
Union, 121 N. Y. 45, 24 N. E. 24, 8 L. R. A. 175. It bought the In- 
terborough stock with knowledge of the intention to do the things 
it complains of, and there is no proof that the stock at the time of 
suit brought or now is worth less than the price it paid. The record 
seems to show the contrary, viz., that the Interborough Company's 
dividends hâve risen from 8 per cent, to 10 per cent., and its sur- 
plus increased from $1,467,409 to $7,340,348. Complainant does not 
appear to be injured in any way differently from the gênerai public, 
and therefore should not be allowed to assert the rights of the public. 

Suit No. 2 attacks a mortgage made by the Interborough Company 
to the IVIorton Trust Company, as trustée, to secure $55,000,000 of 
its bonds. The consent of stockholders to the making of this mort- 
gage, required by section 4, subd. 10, of the Railroad Law, was given 
by the Windsor Trust Company, as trustée under the mortgage of 
the Interborough IVIetropolitan Company covering the Interborough 
Company's stock deposited with it. The complainant objects that 
this consent is invalid, because the Interborough IVIetropolitan Com- 
pany is an unlawful monopoly. It admits, however, that this ques- 
tion has become académie, because since suit brought the mortgage 
in question has been paid ofï and canceled of record, but prays that 
the decree dismissing tlie bill may be modified, so as to state that at 
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the time of suit brought it had a good cause of action. Under such 
circumstances it might be équitable to give it costs. Consistently with 
our conclusion in suit No. 1, we must find that the complainant had 
not a good cause of action. 

The decrees in both causes are affirmed. 



NAMQUIT WOBSTED CO. v. WHITMAN et al. 

(Circuit Court of Appeals, First CircuiL February 26, 1915.) 

No. 1061. 

1. Principal and Agent ®=»183 — Right of Action by Agent on Conteact. 

Where the selling agents o£ ail of the products of the A. Mills made a 
contract of sale in their own names, on which they were entitled to their 
commissions, they could sue thereon in their own names, and the suit 
brought in their names covered the interests of both the agent and the 
principal. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 691- 
700 ; Dec. Dig. <S=183.] 

2. Feauds, Statute of <3=106 — Sales <g=5l — Sufficiency of Wbitinq. 

A contract for the sale of "50,000 Ibs. .3-grade white worsted yarn for 
delivery during Oct., Nov., and Dec, '09, or» following basis of priées: 
2/32 on dresser spools 97c, 1/24 on bobbins S9c," was not void for indefi- 
niteness or under the statute of f rauds ; it not appearing that there was 
any indeflniteness which ordinary trade did not require. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. §§ 193, 
210, 211 ; Dec. Dig. <g=Jl06 ; Sales, Cent. Dig. §§ 1, 3-5 ; Dec. Dig. <S=s>l.] 

Bingham, Circuit Judge, disseutiug. 

In Error to the District Court of the United States for the District 
of Rhode Island; Arthur L. Brown, Judge. 

Action by William Whitman and others against the Namquit Worsted 
Company. Judgment for plaintiff (206 Fed. 549), and défendant brings 
error. Alïïrmed. 

The action was on a contract for the sale of — ■ 

"50,000 Ibs. 3-grade white worsted yarn for delivery during Oct., Nov., and 
Dec, '09, on following basis of priées: 

2/32 on dresser spools, 97c. 

1/24 on bobbins, 89c." 

Rathbone Gardner, of Providence, R. I. (Henry W. Gardner and 
Gardner, Pirce & Thornley, ail of Providence, R. L, on the brief), for 
plaintiff in error. 

Frank H. Swan, of Providence, R. I. (Francis B. Keeney and Ed- 
wards & Angell, ail of Providence, R. L, and A. H. Chamberlain, of 
Boston, Mass., on the brief), for défendants in error. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. [1] This case was submitted to the Dis- 
trict Court with the statutory waiver of a jury. The plaintiffs, now 
the défendants in error, executed the contract sued on in their own 

a^aFor other cases see same toplc & KBY-NUMBER lu ail KeyNumbered Digests & luUezes 
221F.— 4 
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names The real principal whom they represented was the Arlington 
Mills. The évidence shows that the plaintiffs were selling agents of ail 
its product, and, of course, they were entitled to their commission on 
the transaction. 

By the settled rules of the English courts, which hâve been adopted 
in the United States, the plaintiffs were entitled to sue in their own 
names, both because they executed the contract in their own names, 
and because they had an interest in the contract to the extent of their 
commission. The rule is exceptional, as stated in Chitty on Contracts 
(llth American Ed.) pp. 316, 317, and also as stated more fuUy in 
Mechem on Agency (2d Ed.) § 2024. In the notes to the latter there is 
a list of cases showing that the rule has been fully adopted by the 
courts in the United States. As it appears in the authorities cited, the 
suit brought in the name of an agent covers the interests of both 
agent and principal; and the form of proceedings is anomalous, as 
shown by Mechem, and also in Colburn v. Phillips, 13 Gray (Mass.) 
64, 66. On the latter account, the practice shows that the pleadings 
which were made in this case are sufïïcient ; and we add no comment 
in référence to them. 

Where there are so many errors assigned in comparison with the 
substantial matters in question as we find hère, each will, as usual, 
be treated briefly. The first point made by the plaintiff in error is 
based on the proposition that there is no évidence that the plaintiffs 
were agents of the Arlington Mills. The court found that J. H. Mer- 
rill, who signed the contract with the plaintiffs, "was duly authorized 
to sign, and did sign, on behalf of the Namquit Worsted Company." 
The contract itself which Merrill signed used the words, "from Arling- 
ton Mills," and the court found that the parties had previously executed 
contracts similar to this one, and had had extensive dealings of a 
similar character. We think, therefore, there can be no doubt that 
the Namquit Company assumed and understood that the contract was 
for the benefit of the Arlington Mills. 

The point is also made that the damage alleged was not capable 
of being estimated under the contract and the testimony ; but, in view 
of the fact that the court adopted the lowest scale of damages suggested 
in the case, there is no diiîficulty on this point. Nor do we find any 
difficulty in the other matter of fact which was made an élément in 
the errors assigned that a certain approval of the plaintiffs was lacking. 

[2] The other errors assigned involve questions of law relating to 
the alleged indefiniteness of the contract and to the statute of frauds. 
AU of thèse were sufficiently considered by the District Court. It is 
not pointed out to us particularly where this indefiniteness and the 
statute of frauds require anything not supplied. The ordinary necessi- 
ties of trade often demand an indefiniteness of terms, both with réf- 
érence to the statute of frauds and otherwise, to which the law yields. 
This is illustrated everywhere, and it is peculiarly illustrated by the 
décision of this court in Church v. Proctor, 66 Fed. 240, 13 C. C. A. 
426, in an opinion passed down on February 2, 1895, where it was held 
that a contract to supply for a stateù price what menhaden certain 
fishermen might land at a panicular wharf until the purchasers "get 
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their slivering for the year" was valid for ail purposes. On reading 
the contract in this case, we find no indefiniteness which ordinary trade 
does not require, or which exceeds that brought out in Church v. Proc- 
ter and like instances. 

The judgment of the District Court is affirmed, with interest; and 
the costs of appeal are allowed to the défendants in error. 

BINGHAM, Circuit Judge (dissenting). In the District Court it was 
ruled that it was only équitable the défendants should be required to 
pay as damages the différence between the contract price and the cost 
of spinning the yarn in such one of the ways stipulated in the contract 
as would produce the least profit, and the plaintiiïs were allowed to 
recover as damages the différence between the cost of manufacture to 
the Arlington Mills of yarn so spun and the contract price of that 
article. I am unable to agrée to this proposition. There was no évi- 
dence as to what the market price of yarn so spun was, whether greater 
or less than the contract price, or that the Arlington Mills were under 
contract with the plaintiffs to manufacture and sell the yarn to them 
at the cost of manufacture to it, or that the plaintiffs were entitled to 
commissions, or that they sufîered any damages by reason of the breach 
of the contract. The plaintiffs were not manufacturers, and conse- 
quently could not allège or prove facts entitling them to a manufactur- 
er's profit. The Arlington Mills did not bring the action, and if it had, 
to entitle it to recover the spécial damage hère in question, it would 
hâve been necessary for it to allège and prove that it was the principal 
for whom the plaintiffs were acting in making the contract, that the 
défendants knew they were its agents, and that it was to manufacture 
the yarn sold. Furthermore, it is not f ound that at the time of making 
the contract the défendants knew the plaintiffs were acting as agents 
for the Arlington Mills. Spécial damages of this nature are only 
recoverable where it is shown that they were within the contemplation 
of the parties at the time the contract was made. Primrose v. Western 
Union Telegraph Co., 154 U. S. 1, 29, 14 Sup. Ct. 1098, 38 L. Ed. 
883 ; Western Union Telegraph Co. v. Hall, 124 U. S. 444, 8 Sup. Ct. 
577, 31 L. Ed. 479; Helms v. Western Union Telegraph Co., 143 N. 
C. 386, 55 S. E. 831, 8 L. R. A. (N. S.) 249, 118 Am. St. Rep. 811, 10 
Ann. Cas. 643; Rogers v. Western Union Telegraph Ce, 72 S. C. 
290, 51 S. E. 773; Pacific Express Co. v. Redman (Tex. Civ. App.) 
60 S. W. 677 ; Western Union Telegraph Co. v, Kerr, 4 Tex. Civ. 
App. 280, 23 S. W. 564. 
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ILLINOIS CENT. K. CO. v. ROGERS. 

(Circuit Court of Appeals, Flfth Circuit. March 8, 1915. Rehearing Denied 

April 5, 1915.) 

No. 271T. 

1. Appeai, and Erkoe <S=>544 — Record — Bill of Exceptions — Necessitt. 

Where tlie facts on vvhich tlie trial court's jurisdiction depended ap- 
peared on tlie face of the pleadings, the error in ruling on exceptions 
ralsing the question of jurisdiction was one apparent of record, whlchi 
need not be presented by a bill of exceptions. 

[Ed. Note. — For other cases, see Appeai and Error, Cent Dlg. §§ 2412- 
2415, 2417-2420, 2422-2426, 2428, 2478, 2479 ; Dec. Dig. (g=:»544.] 

2. Masteb and Servant i®=>86 — Liabilitt for Death — Law Govebning. 

To bring the death of a railroad employé, struck by an engine, within 
the Employers' Liability Act (Act April 22, 1908, c. 149, 35 Stat. 65 
[Comp. St. 1913, §§ 8657-8665]), It was necessary that both the employé 
and the engine should be engaged at the time of the in jury in Interstate 
commerce. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 137 ; 
Dec. Dig. (®=»86. 

What law governs actions, see note to Burrell v. Fleming, 47 C. C. 
A. 606.] 

3. Commerce iS=»27 — Subjects of Régulation — Bailroads. 

An employé of a railroad company, while cleaning stencils used by the 
Company to mark cars owned and used by it in Interstate commerce, was 
not engaged la Interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. § 25 ; Dec. Dig. 
®=>27.] 

4. Masteb and Servant ®=>256 — Liabilitt fok Death — Law Governinq. 

In an action for the death of an employé of a railway company, struck 
by an engine, an allégation in the pétition that the railroad company was 
engaged in Interstate commerce at the time of the accident did not suf- 
flciently show that the engine in question was so engaged at the time of 
the accident 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. §§ 80^ 
812, 815; Dec. Dig. <®=>256.] 

Walker, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of Louisiana ; Rufus E. Foster, Judge. 

Action by Wallace Rogers against the IlUnois Central Railroad Com- 
pany. Judgment for plaintiff, and défendant brings error. Reversed 
and remanded. 

Hunter C. Leake and Gustave Lemle, both of New Orléans, La., and 
R. V. Fletcher and Blewett Lee, both of Chicago, 111., for piaintiff in 
error. 

Armand Romain, of New Orléans, La., for défendant in error. 

Before FARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge. In the disposition of this case the ruling 
of the trial court on the exceptions of the railroad company, raising 

^=»For other cases see same toplc & KEY-NUMBBH in ail Key-Numbered Digests & Indexes 
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the question of jurisdiction, will be first considered. The question 
involved was whether the case made by the pétition of the plaintiff 
came within the provisions of the Employers' LiabiUty Act. The court 
has no jurisdiction otherwise, since the parties are citizens of states 
other than Louisiana; and the exceptions presented the sole ques- 
tion as to the applicability of the statute to the facts alleged in the péti- 
tion. 

[ 1 ] Thèse facts being apparent on the face of the pleadings and the 
question involved being one of law, if error was committed, it was one 
apparent of record, and need not hâve been presented by a bill of ex- 
ceptions. Moline Plow Co. v. Webb, 141 U. S. 616, 12 Sup. Ct. 100, 
35 L. Ed. 879. The objection, therefore, of counsel for the défendant 
in error to the considération of the question, is not well taken. To sus- 
tain his contention counsel relies on the following allégations of his 
pétition : 

"That the gênerai and usual employment of said Frank Rogers was to 
maintain in good order the paint house or shops referred to, to take care of 
ail the palnts, cils, varnishes, ladders, and other materials owned and used 
by the said défendant in paintlng, manufacturing, and repairing the cars, 
engines, and other équipaient owned and used hy the said défendant In Its 
business as a common carrier by railroad between the state of Louisiana and 
other States of the Union, etc., and to keep in order and good condition the 
signs or stencils or other instruments used by said défendant in the manu- 
facture and repalr of the cars and other equipment owned and used by said 
défendant in its said Interstate business. * * * Whlle petltioner's said 
son was at work, at a point next to the entrance of said paint shop, and whlle 
he was stationed near the said railroad track, in the act of cleanlng certain 
stencils used by said défendant to mark the cars owned and used by said 
défendant In its Interstate business aforesald, he was suddenly, negligently, 
and unlawfully run Into, knockod down, and run over by englne No. 562, 
owned by the said défendant herein, and operated by one of the hostlers In 
the employ of the said défendant. » * » That at the time of said acci- 
dent the said railroad company was a common carrier by railroad, engagea in 
Interstate commerce between the state of Louisiana and the other states of 
the Union, and used the said yards at Harahan for the purposes hereinabove 
set forth of building and repairing its cars, engines, and equipment used by it 
In its Interstate business." 

The court made the following order upon the exceptions interposed 
by the railroad company: 

"Whereupon, and on due considération thereof, the court being of the opin- 
ion that the allégations in plalntlfC's pétition state a case arising under the 
Employers' Liablllty Act, it is ordered by the court that the venue be main- 
talued, and that tlie exceptions be and the same are hereby overruled." 

In thus holding we think the trial court was in error. So far as 
we are advised the latest expression of the Suprême Court upon the 
particular questions hère involved will be found in the case of Illinois 
Central R. R. Co. v. Behrens, 233 U. S. 473, 34 Sup. Ct. 646, 58 L. Ed. 
1051, Ann. Cas. 1914C, 163. In that case, at page 478 of 233 U. S., 
at page 647 of 34 Sup. Ct. (58 L. Ed. 1051, Ann. Cas. 1914C, 163), 
the court quoted with approval the following excerpt from Pedersen v. 
D., L., etc., R. R. Co., 229 U. S. 150, 33 Sup. Ct. 649, 57 L. Ed. 1125, 
Ann. Cas. 1914C, 153: 

"There can be no doubt that a rlght of recovery thereunder arises only 
whete the isjury is suffered whlle the carrier is engagea in Interstate com- 
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merce and whlle the employé Is employed by the carrier In such commerce. 
* * * The true test always is: Is tlie work in question a part of tlie In- 
terstate commerce in wliieh tlie carrier is engagea?" 

And, proceeding, the court further observed : 

"Hère, at ttie time of tlie fatal injury, the Intestate was engagea In moving 
several cars, ail loaded with intrastate freight, from one part of the city to 
another. That was not a service in Interstate commerce, and so the injury 
and resulting death were not within the statute. That he was expected, upon 
the completion of that task, to engage in another which would hâve beeii a 
part of Interstate commerce is immaterlal under the statute, for by Its terms 
the true test is the nature of the work being done at the time of the injury." 

[2, 3] From a careful considération of thèse two cases, it seems to 
us clear that, in order to bring a case within the provisions of the Em- 
ployers' Liability Act, both the injured party and the carrier must 
be engaged, at the time of the infliction of the injury, in interstate 
commerce. In other words, applying the principle to the présent con- 
troversy, in order to bring the case within the purview of the act, it 
was necessary that both the défendant in error and the engine which 
injured him should be engaged, at the time of the injury, in such com- 
merce. And (1) was the défendant in error, at the time he was hurt, so 
engaged ? The allégation of the pétition is that : 

"While he was stationed near the railroàd track, in the act of cleaning 
certain stencils used by said défendant to mark the cars owned and used by 
said défendant la its interstate business," he was run over, etc. 

Was such cleaning of stencils a part of interstate commerce? It 
seems to us that to so hold would be an unwarranted expansion of the 
doctrine announced by the Suprême Court, and we do not think that 
the principle is susceptible of such indefinite extension. 

[4] Nor (2) do we think the mère allégation that the railroàd Com- 
pany was engaged in interstate commerce is sufficient to authorize the 
holding that, at the time the défendant in error was injured, the of- 
fending engine was engaged in such commerce. To justify the ap- 
plication of the act, the pleadings should affirmatively show, as we hâve 
intimated, that both the défendant in error and the engine were so en- 
gaged when the injury was inflicted. 

Upon conclusion of the testimony, counsel for the railroàd Com- 
pany requested a peremptory instruction in its favor, which was by the 
court refused. Exceptions were duly reserved to this ruling, and er- 
ror is assigned thereon. It may be stated that the proof supported the 
allégations of the pétition. But for the foregoing reasons we are of- 
the opinion that the facts proved were unavailing to bring the case 
within the meaning and opération of the act. In view of the con- 
clusion reached by the court, it is not deemed necessary to discuss oth- 
er alleged errors assigned. 

It follows that the judgment should be reversed, and the cause re- 
manded; and it is so ordered. 

WALKER, Circuit Judge, dissents. 
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SILVERSTBIN et al. v. MICHAU et al. 
(Circuit Court ol Appeals, Second Circuit. Febrnary 9, 1915.) 
No. 142. 

1. CUSTOMS AND USAGES <S=>12 APPLICATION AND OPERATION— KNOWLEDGB 

OP Parties. 

Tliat a purchaser of a specifled number of pièces of black voile, described 
as "50 mets, (meters)," did net know of a well-known and long-established 
custom in the trade to refer to one-half of a pièce varying from 100 to 
110 meters in length as it came from the loom as a 50-meter pièce, it be- 
Ing practically impossible to make the material so that it would measure 
exactly 50 meters, did not affect the application of such custom, since 
where a gênerai custom exists in a partlcular trade, it is presumed that 
ail those engaged in that trade are familiar with its existence and require- 
ments, and make their agreements in the light of such custom. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dig. §§ 
23, 24 ; Dec. Dig. ®=>12.] 

2. Appbal and Erboe ®=999 — Review— Questions of Fact. 

A verdict was conclusive on a question of fact fairly submitted to the 
jury as to the existence of a well-recognized, long-continued, and uniform 
custom in a partlcular trade. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3912- 
3921, 3923, 3924 ; Dec. Dig. ©=999.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

On writ of error to review a judgment of the District Court for 
the Southern District of New York for $6,138.03 entered upon the 
verdict of a jury in favor of the plaintifïs. The parties will be alluded 
to as they appeared in the District Court, viz., as plaintiffs and de- 
fendants. 

Morrison & Schiff, of New York City (Jacob R. Schiff, of New 
York City, of counsel), for plaintifïs in error. 

Rounds, Schurman & Dwight, of New York City (George W. 
Schurman and Harley L. Stowell, both of New York City, of counsel), 
for défendants in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. [1] The action was brought to recover for 
goods sold by the plaintifïs to the défendants pursuant to two written 
agreements dated July 1, 1910, and September 7, 1910, by the terms 
of which the défendants agreed to purchase "100 Pcs. 50 mets Black 
Voile 54 ins. 30,795 @ 9iy2C mark 112," and also "300 Pcs. 70 mets 
Black Voile 54 ins. 39,795 @ 911/2 mark 112" by the first contract, and 
"500 Pcs. 50 mets Black Voile 49/50 ins. 47,510 @ 78y2C mark 147" 
by the second contract. Translating the language of trade used by the 
parties into ordinary English, the first order above quoted is as fol- 
lows: "100 pièces, 50 meters, Black Voile 54 inches wide, factory No. 
39,795, at 911/2 cents per yard, stock No. 112." The others, mutatis 
mutandis, are to the same effect. The dispute arises over the word 
"meters." Standing alone, the word would convey no definite mean- 

4=3For other cases ses same toplc & KEY-NCMBER in ail Key-Numbered Blgests & Indexe» 
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jng to a person nnaccustomed to the nomenclature of the trade. An 
average jury, seeing the words "fifty meters" in a contract for the sale 
of dress goods, would hardly know how to interpret them without as- 
sistance from those having an expert and technical knowledge of the 
business to which they relate. The défendants insist that when the 
aggregate yardage of the two contracts had been received and paid for, 
they were under no obligation to accept any more goods. In other 
words, they assert that the contracts called for 51,000 meters of voile, 
and that when they had received and paid for that amount, or ap- 
proximately that amount, their liability under the contracts ended. 

To meet this contention the plaintiffs introduced testimony to the ef- 
fect that there was a well-known and long-established custom in the 
trade that a 50-meter pièce of voile does not mean that the material 
is exactly 50 meters, or 54.68 yards in length. The custom grew ont 
of the f act that when the voile cornes off the loom it is in a pièce vary- 
ing from 100 to 1 10 meters in length. Af ter it is dyed it is eut in two 
and each half is sold as a 50-meter pièce. The same is true of the 
70-meter pièces. It is practically impossible to make the material so 
that it measures exactly 50 meters or 70 meters to the pièce. 

The évidence of custom was not contradicted by the défendants and 
the fact that they did not know of its existence is not material. Where 
a gênerai custom exists in a particular trade, it is presumed that ail 
those engaged in that trade are familiar with its existence and re- 
quirements and make their agreements in the light of such custom. 

[2] The entire controversy turns upon the question whether or 
not there was a well-recognized, long-continued and uniform custom 
in the trade such as the plaintiiïs assert. This was a question of fact 
which was fairly submitted to the jury and their verdict, in our opin- 
ion, is conclusive of the controversy. 

The judgment is afïîrmed with costs. 



In re L. HAMMEL & CO. 

(Circuit Court of Appeals, Second Circuit February 9, 1915.) 

No. 184. 

Baktksuptct <g=»143 — Administration or Estatb — Insueance Polict — 
Change of Benivficiaby. 

TJnder Bankr. Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 (Comp. St. 
1913, § 9654), providing that, where a banUrupt has a life Insurance policy 
payable to himself or hls estate, which has a cash sunender value, he 
may pay such value to the trustée and retain the policy, the court cannot 
compel a bankrupt, who had taken out an Insurance policy, in whicli his 
wife was designated as beneficlary, but which gave him the right to 
change the beneficlary, and which had no cash sunender value, but on 
which he could borrow a flxed sum with the consent of the beneficlary. 
but not otherwise, to substitute himself as beneiiclary and borrow the 
amount of the loan value of the policy for the benefit of creditois. 

[Ed. Note.^For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 
202, 213-217, 223, 224; Dec. Dig. <§=5l43.] 

®=»For other cases Eee same topic & KBV-NUMBBR lu ail Key-Numbered Digests & Indexes 
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Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

This cause cornes hère on pétition to revise an order of the Dis- 
trict Court, Southern District of New York. The order directed the 
trustée in bankruptcy of Max Hofmann, one of the members of the 
firm of L. Hammel & Co., bankrupts, to hold a life insurance policy 
of the bankrupt under the provision of section 70a of the Bankruptcy 
Act. 

Emanuel S. Cahn, of New York City, for petitioner. 
Lawrence B. Cohen, of New York City (Myron h. Lesser, of New 
York City, of counsel), for respondent. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. • The policy, which was issued by the 
New York Life Insurance Company August 25, 1903, insured the life 
-of Max Hofmann for $3,000, for the benefit of his wife, Bertha Hof- 
mann. It provided that the insured might change the beneficiary of 
the policy at any time by written notice to the company ; also that he 
might at any time déclare any beneficiary then named to be an abso- 
lute beneficiary, after which désignation ail right to change the inter- 
est of the beneficiary shall cease. If any beneficiary or absolute ben- 
eficiary should die before the insured, the interest of such beneficiary 
shall be payable to the executors or administrators of the insured. 
Hofmann never declared any absolute beneficiary. It is objected that 
this pétition to revise should hâve been taken by or joined in by the 
bankrupt. In the view we take of the merits of the case, the objec- 
tion seems unimportant. 

The policy has no "cash surrender value," either provided for on 
its face, or established by concession and practice of the company, 
as in Hiscock v. Mertens, 205 U. S. 202, 27 Sup. Ct. 488, 51 L. Ed- 
771. It is contended that it had a "loan value"; that is, under its 
provisions the insured might now borrow of the company about $2,000 
on the sole security of the policy. This loan, however, would be made 
only in the event that the beneficiary consented to it and signed the 
note or agreement for repayment of said loan. Life insurance is prop- 
erty, and would as such pass to the trustée under the same conditions 
as other property, were it not for the proviso to section 70a, which 
was construed by this court in Re Judson, 192 Fed. 834, 113 C. C. A. 
158, and by the Suprême Court in Burlingham v. Crouse, 228 U. S. 459, 
33 Sup. Ct. 564, 57 L. Ed. 920, 46 L. R. A. (N. S.) 148, where the court 
says: 

"True it is that life insurance pollcies are a species of property and might 
be held to pass under the gênera] terms of subdivision 5, section 70a, but a 
proviso deallng with a class of this property was inserted aud must be given 
its due weight in construlng the statute." 

In the case last cited the beneficiary was the estate of the insured 
and the policy had a cash surrender; it was held that upon the pay- 
ment of that sum to the trustée the policy should be undisturbed. The 
question hère presented is whether, under the ruling in the Crouse 
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Case, the loan value of this policy is to be treated as a surrender 
value, and the sum which can be borrowed on it from the company 
is to be borrowed and turned over to the trustée. 

Not a dollar can be obtained on this policy from the company, un- 
less the beneficiary consents and signs the loan agreement. That ben- 
eficiary is nowi Bertha Hofmann. The contention is that the insured 
should, under the power reserved in the contract with the Insurance 
company, cancel the original désignation of a beneficiary, and substi- 
tute himself or his estate, should then obtain the loan from the com- 
pany and turn it over to the trustée — possibly the trustée, if the désig- 
nation were changed to insured's estate, might himself obtain the 
amount of the loan from the company — that proposition need not be 
passed upon. 

Twelve years ago the bankrupt took out this policy for the benefit 
of his wife, so as to secure to her $3,000 in the event of his death. 
This was a laudable and proper thing to do ; public policy encourages 
the making of such provisions for an uncertain future. The policy 
contains a clause authorizing the insured to change his beneficiary, a 
perfectly proper clause; she might predecease him, or désert him, or 
become unfaithful. There is nothing to suggest any such reason for 
making a change. On the contrary, the presumption is that now, when 
he is a bankrupt, and his death in the near future would, except for 
this Insurance, possibly leave her in poverty, he would not voluntarily 
cancel his désignation of her as the beneficiary. It cannot be assumed 
that, of his own motion, he would take away from her the small sum 
which the bénéficiai System of life Insurance and his own savings dur- 
ing 12 years hâve made it possible to secure to her as a last resource, 
should he die and leave nothing behind him. The proposition that he 
should be constrained against his will, by an order enforceable by im- 
prisonment in the event of disobedience, to deprive his wife of her 
présent interest in the policy, to make himself the beneficiary, to bor- 
row two-thirds of the $3,000 from the company, and turn it over to 
his creditors, and then to make her again the beneficiary of the re- 
maining third, seems contrary to public policy and to good morals. 
We are unwilling to give this efifect to the statute, unlessi constrained 
to do so ejther by its language or by controlling authority. 

Since we are not satisfied that Burlingham v. Crouse requires such 
a disposition of the question presented, the order of the District Court 
is reversed. 
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BALDWIN LOCOMOTIVE WORKS v. McCOACH, Internai Revenue Collecter 

McCOACH, Internai Revenue Collector, v. BALDWIN LOCOMOTIVE 

WORKS. 

(Circuit Court of Appeals, Thlrd Circuit. March 24, 1915.) 

Nos. 1907, 1908. 

L Internai, Revenue ®=39 — Coeporate Excise Tax— Déductions feom In- 

COME— "BXPENSB OF THE BUSINESS." 

Where a corporation sold mortgage bonds due in 30 years at a discount 
from their par value, the amount of the discount vvas not an "expense 
of the business," and could not be deducted from the income in Computing 
the tax on the corporation's income for the years in which the bonds were 
issued, under Act Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 (Comp. St. 1913, § 
6301), providing that the net income shall be ascertained by deducting 
from the gross income ail the ordinary and necessary expenses actually 
paid within the year out of the income in the maintenance and opération 
bf the corporation's business and properties, slnce, if the cost of changlng 
a part of the corporation's assets from crédit into cash was an expense of 
the business, it would not be paid until the maturity of the bonds. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 13-28 ; 
Dec. Dig. <S=»9.] 

2. Inteenal Revenue <S=9 — Coepoeate Excise Tax— Taxable Income— "In- 
come." 

Where a corporation appraised certain property at a valuation higher 
than that at which such property had previously been carried on its 
boolss, and appraised other property not previously appraised, the ap- 
parent increase in the value of its property by reason thereof was not 
a part of its "income," subject to taxation under section 38 of the act, 
imposing on corporations a spécial excise tax, based on their net income. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28; 
Dec. Dig. <S=>9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Income.] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action by the Baldwin Locomotive Works against William McCoach, 
Collector of Internai Revenue. Judgment for plaintiff (215 Fed. 967) 
for a part of the amount sued for, and both parties bring error. Af- 
firmed. 

John G. Johnson, of Philadelphia, Pa., for plaintiff. 
Edward S. Kremp, of Reading, Pa., for défendant. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. Thèse writs of error require 
us to construe section 38 of the act of 1909, taxing the net income of 
corporations. The opinion of the District Court is reported in 215 
Fed. at page 967. Several questions were raised below, but only two 
are before us, one on each writ. The undisputed facts are as f ollows : 

In 1909, 1910, and the first six months of 1911, the Locomotive 
Works was manufacturing locomotives in Philadelphia, and made the 
returns of income required by the act. During this period there were 

â=»For other cases sea saine tapie & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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some changes of corporate form and corporate name, but tliey iiivolved 
no real change of interest and require no spécial attention. The tax ad- 
mitted to be due was paid, but the collector demanded, and on Octobcr 
23, 1913, compelled the payment of, a large additional sum. Af ter re- 
payaient had been properly sought and refused, the pending action was 
instituted. 

[1] The corporation did not succeed in its effort to sustain a crédit 
of $500,000, that was claimed as an expense of the business in 1910 
and 1911. What happened was this: In 1910 the company sold cer- 
tain mortgage bonds, whose par value was $10,000,000, but received 
therefor $500,000 less, and of this amount $100,000 was charged agaiiist 
income in 1910 and $400,000 in 1911. The bonds were dated April 30, 
1910, and will be due April 30, 1940, thus extending over parts of 31 
fiscal years. The government allowed ^/ai of the discount as a proper 
charge against income for 1910, and half that amount against i;i'.-iime 
for the first six months of 1911. The amount disallowed was $83,870.- 
96 for 1910, and $391,935.48 for 1911 ; the tax thereon being $4,758.- 
06. This is the first item in dispute, and we can add nothing of value 
to Judge Dickinson's excellent discussion. The reality of the transac- 
tion was that the corporation pledged its crédit and its property for 
$10,000,000, and sold its promises to pay for $9,500,000. The sum thus 
received was, of course, not income, either gross or net ; in effect, the 
transaction transmuted a part of the corporation's assets from crédit 
or property into liquid cash ; but it added nothing to its income. If the 
cost of thus changing the form of its assets is an expense of the busi- 
ness, it has not yet been paid, and will not be paid until 1940. 

[2] The other question is raised by an appraisement of capital as- 
sets that was made in 1910. When the corporation was organized, it 
took over certain real estate, manufacturing plant, and securities, at a 
valuation, and took over also a large amount of patterns, drawings, 
tools, and fixtures, without valuing them at ail. In 1910 the assets 
were appraised at their actual value as of December 31, 1909, and by 
this appraisement the valuation of certain shares of stock of the Stand- 
ard Steel Works Company was increased $485,000. The value of the 
patterns, drawings, etc., was fixed for the first time at $2,954,086.72; 
and the valuation of its real estate was adjusted — raised in part, and 
lowered in part — the net resuit being an increase of $593,449.66. 
Against this total an item not in dispute was charged off, leaving as the 
balance to be added to the capital valuations on its books the sum of 
$3,795,461.25. On this sum the government collected a tax of $37,- 
954.61, and this is the second item in dispute. 

We agrée with the District Court that this increase of valuation was 
not income within the meaning of the statute. Nothing whatever was 
added to the corporate property, which remained exactly the same after 
the appraisement as before. The only thing done was to put upon the 
company's books an expression of expert opinion that certain property 
was worth a certain sum, and this can hardly be said to be income, or 
even gain, in any proper sensé. The company could not become either 
richer or poorer by making a few book entries that merely recorded a 
new estimate of how much it was worth. 

In each case the judgment is affirmed. 
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COCA-COLA CO. V. GLEE-NOL BOTTLING CO. et al. 

(Circuit Court of Appeals, Fifth Circuit March 8, 1915.) 

No. 2692. 

Tbade-Maeks and Tbade-Names iS=:»70 — Unfaie Compétition — Acts Con- 
stititting. 

Bottles of the same size, shape, color, and gênerai appearanee as tUose 
commonly used for plaintifC's beverage, Coca-Cola, and that of défendant, 
Glee-Nol, were in gênerai use as containers of many other beverages simi- 
larly dealt in. The beverages were unlike in taste or odor, and there were 
many other beverages on the market havlng practically tlie same color as 
both. Défendant had not undertaken to mlslead dealers to whoin it sold, 
nor to induce them to substitute Glee-Nol for Coca-Cola. Though the 
name Glee-Nol was blown Into the same parts of the bottles at which 
the name Coca-Cola was blown into the bottles containing it, generally, 
but not universally, and though the name appeared in the same style of 
script, or type in imitation of written letters, it did not appear that, prior 
to the time défendant commenced placing the name on that part of the 
bottle, corresponding places on plaintifC's bottles had been in such gên- 
erai and exclusive use that the mère présence of any \vord at such place 
had come to be accepted generally or to any appréciable extent as an 
Identification of the beverage, nor did it appear that the use of the same 
style of script resulted in any greater resemblance than that existing be- 
tween two written or printed words which are whoUy différent except in 
so far as a letter or letters common to both are alike, and It appeared that 
no one could be decelved, unless he was so utterly unobservant that he 
might be decelved wlthout any resemblance between the two articles. 
Heid, that unfair compétition on defendant's part did not appear. 

lEd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81; Dec. Dig. (g=s>70. 

tJnfair compétition, see notes to Scheuer t. Muller, 20 C. C. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376.] 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Suit by the Coca-Cola Company against the Glee-Nol Bottling Com- 
pany and others. Decree for défendants, and plaintifif appeals. Af- 
firmed. 

Harold Hirsch, of Atlanta, Ga., and John May, of New Orléans, La. 
(Candler, Thomson & Hirsch and A. W. Candler, ail of Atlanta, Ga., 
and Fred S. Weis, of New Orléans, La., on the brief), for appellant. 

Henry P. Dart, of New Orléans, La. (Dart, Kernan & Dart, of New 
Orléans, La., on the brief), for appellee Glee-Nol Bottling Co. 

Edward P. Foley, of New Orléans, La., for appellee Grosz. 

Before PARDEE and WALKER, Circuit Judges, and SHEP- 
PARD, District Judge. 

WALKER, Circuit Judge. We concur in the conclusion reached 
by the District Court that the évidence adduced was insufficient to 
furnish substantial support for the claim of unfair compétition made 
by the bill. Bottles of the same size, shape, color, and gênerai appear- 
anee as those commonly used as containers of the two drinks in ques- 

iS — 'For other cases see same topie & KEY-NUMBER in ail Key-Numbered Dlsests & Indexes 
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tion, that of the plaintiff, Coca-Cola, and that of the défendant Com- 
pany, Glee-Nol, are in gênerai use as containers of many other drinks 
which are similarly dealt in. The name of the défendant company's 
drink is not at ail like that of the plaintiff's. The one drink is not 
like the other in either taste or odor. There are many other drinks on 
the market which hâve practically the same color as that of each of 
thèse two. There was no évidence at ail having a tendency to prove 
that the défendant in any way undertook to mislead the dealers to 
wliom alone it sells its drink, or to induce them to substitute Glee-Nol 
for Coca-Cola when the latter was called for; and there was no évi- 
dence of any conduct of the défendant company from which it could 
be inferred that anything it did amounted to an imitation of any dis- 
tinguishing feature of the plaintiff's product or was intended to, or in 
fact did, beguile the public or any part of it into buying Glee-Nol 
under the impression that they were buying Coca-Cola, unless such 
évidence is found in that which went to prove that the name Glee-Nol 
was blown into the same parts of the bottles containing it at which 
the name Coca-Cola is found blown into the bottles generally, but by 
no means universally, used by the distributors of that beverage, and 
that the letters forming the name Glee-Nol, where it appears on the 
bottles used by the défendant company, are of a style of script or type 
made in imitation of written letters similar to that used in displaying 
the name Coca-Cola on the bottles containing it. 

The évidence failed to show that, prior to the time of the défendant 
company's sélection of the places on its bottles at which the name of its 
drink was blown in, corresponding places on their bottles had been 
in such gênerai and exclusive use for the same purpose by the distrib- 
utors of the plaintiff's drink that the mère présence of a word, with- 
out regard to what it was, blown at those places into such bottles as 
the plaintiff's drink was generally marketed in, had come to be ac- 
cepted generally or to any appréciable extent as a ready means of iden- 
tifying the beverage which a bottle contained as Coca-Cola and dis- 
tinguishing it from any other beverage similarly served. And it was 
not made to appear that the use by the défendant company of the same 
style of script as that used for the name Coca-Cola on the bottles con- 
taining it resulted in there being any resemblance between the two names 
as they were respectively displayed other than such as exists between 
two written or printed words which are whoUy différent, except in so 
far as a letter or letters common to both are alike. The impression made 
by the évidence as a whole is that the respective products of the plain- 
tiff and the défendant company, and the ways they are put up, are 
unlike in so many respects and are so readily distinguishable, and the 
points of resemblance are so few and of a kind so unlikely to create 
confusion, as to négative the conclusion that there was an imitation 
which was either intentional or deceptive and to indicate the improba- 
bility of any one being deceived into accepting Glee-Nol when he calls 
for Coca-Cola, unless he is so utterly unobservant when he gets and 
consumes such a beverage that a déception might with equal success 
be practiced upon him, whether there is or is not a resemblance in any 
identifying particular between what he calls for and what he gets. A 
charge of unfair compétition cannot be sustained by such évidence. 
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"The essence of the wrong in unfair compétition consista in the sale 
of the goods of o'ne manufacturer or vendor for those of another, and 
if défendant so conducts its business as not to palm ofï its goods as 
those of complainant the action fails." Howe Scale Co. v. Wyckoff, 
Seamans & Benedict, 198 U. S. 118, 140, 25 Sup. Ct. 609, 614 (49 L. 
Ed. 972) ; Coca-Cola Co. v. Branham et al. (D. C.) 216 Fed. 264. 
The decree appealed from is affirmed. 



FIDELITT TRUST CO. v. HUTCHINSON CHEMICAL & ALKALI CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. March 8, 1915.) 

No. 4281. 

COBPOEATIONS ®=»482— MOETGAGES— EXPENSES OF TBUBTEE— PAYMENT. 

Under a corporate deed of trust, charglng the expansés of the trustée 
in executing the trust upon the proceeds arislng on a sale, where, not- 
wlthstanding a reorganization of the corporation partleipated in by ail of 
the stockholders and ail of the other bondholders, the holders of the mort- 
gage bonds had a légal right to hâve the deed of trust foreclosed, thff 
expansés of the trustée and its counsel in the foreclosure suit should bave 
been charged upon the proceeds of the sale, and the court erred in ruling 
that they should be paid by the bondholders at whose instance the suit 
was brought, slnce, if they were entitled to a foreclosure, they could not 
be penalized for exercising thelr légal right, nor could the trustée be com- 
pelled to look to the personal responslbility of the bondholders for the 
payment of its expenses. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1870, 1877- 
1888; Dec. Dig. ®=»482.] 

Appeal from the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Suit by the Fidelity Trust Company against the Hutchinson Chem- 
ical & Alkali Company and others. From a decree for plaintifï for 
insufficient relief, it appeals. Reversed, with directions. 

Justin D. Bowersock, of Kansas City, Mo. (Lester W. Hall, Ingh- 
ram D. Hook, and Robert B. Fizzell, ail of Kansas City, Mo., on the 
brief), for appellant. 

C. M. Williams, of Hutchinson, Kan., for appellees. 

Before ADAMS and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. The plaintifï, the Fidelity Trust Com- 
pany, was the trustée in a mortgage given to secure an issue of $250,- 
000 in bonds made by the défendant. Default was made in the pay- 
ment of the interest, and holders of the bonds to the amount of about 
$11,500 applied to the trustée to foreclose. The évidence shows that 
the défendant company has been reorganized, and that ail its stock- 
holders and bondholders, with the exception of the $11,500 which 
caused this suit to be brought, hâve gone into the new plan. The 

A=3For oUier cases see same toplc & KEY-NUMBi:a lu ail Key-Numbered Digests & Indexes 
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trial court, however, found that there was no légal grcjund upon which 
the holders of the $11,500 of bonds, who refused to go into the new 
scheme, could be prevented f rom having their mortgage f oreclosed, and 
it entered a decree accordingly. It also fixed the compensation pf the 
trust Company and its counsel in the suit at $1,567.81, but refused to 
charge the same upon the proceeds arising from the sale of the mort- 
gaged property, and ruled that they should be paid by the bondhold- 
ers at whose instance the suit was brought. 

This was clearly erroneous. By the express provision of the trust 
deed, the expenses of the trustée in executing the trust are made a 
first charge upon the proceeds arising on the sale. If the bondholders 
were entitled under the trust deed to its foreclosure, as the court has 
found they were, then they could not legally be penalized for exercis- 
ing their right. On the other hand, if the trustée in foreclosing the mort- 
gage simply performed its duty under the deed of trust, then it could 
not be compelled to look to the personal responsibility of the bond- 
holders at whose instance it brought the suit for the payment of its 
expenses. 

The order appealed from is reversed, with directions to charge the 
$1,567.81 against the property covered by the trust deed, and the pro- 
ceeds arising from its sale, in case the same is sold. 



COLLIER V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. March 1, 1915.) 

No. 4315. 

INDIANS <S=»38— Indian Countet— Intoxicatinq IiiQTJoBS—PEosECTjTiorr— Evi- 
dence. 

Evidence that intoxicating liqiuors were found In the résidence of the 
défendant in that part of Oklahoma which was formerly Indian territory, 
without proof as to where, when, or how it was brought into the state, 
Is not sufBelent to sustain a conviction for bringing the liquor into the 
Indian Territory contrary to Aet March 1, 1895, c. 145, 28 Stat. 693. 

[Ed. Note.— Eor other cases, see Indians, Cent. Dig. §§ 22, 64, 66; Dec. 
Dig. <S=>38.] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

G. W. Collier was convicted of carrying and introducing liquor into 
that part of Oklahoma formerly known as the Indian Territory, and 
he brings error. Reversed and remanded, with directions to grant a 
new trial. 

Clyde McGary, of Vinita, Okl., and Miles & Anderson, of Quinton, 
Okl., for plaintiff in error. 

D. H. Linebaugh and Carter Smith, both of Muskogee, Okl., for the 
United States. 

Before SANBQRN, ADAMS, and SMITH, Circuit Judges. 

As^For oUier cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexée 
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ADAMS, Circuit Judge. Collier was indicted for carrying and in- 
troducing liquor from without the state of Oklahoma into that part of 
the State formerly known as th'e Indian Territory, in violation of the 
provisions of the act of March 1, 1895 (28 Stat. c. 145, pp. 693-697). 
The only évidence produced against him at the trial was the testimony 
of two witnesses that Collier's résidence at Quinton, in the county of 
Pittsburg, 0kl., was on February 24, 1913, searched by officers of the 
law, and whisky and béer were found there. There was no évidence on 
the part of the government as to how long it had been there, or where 
it came from ; but ColHer testified in his own behalf that he purchased 
it of a man living in Quinton, and that he had nothing to do with' 
the bringing of it into the state, and knew nothing about it. This was 
not contradicted by the government. On this évidence alone, the 
jury, without any charge as to the law of the case by the court, found 
Collier guilty as charged in the indictment, and the trial court sen- 
tenced him to imprisonment in the United States penitentiary at Leav- 
enworth, Kan., for the period of one year and six months, to pay a 
fine of $100, and to stand committed until that fine should be paid. 

This judgment cannot be sustained. The gist of the offense de- 
nounced by the act of March 1, 1895, is the carrying of liquor into 
the Indian Territory from without the state of Oklahoma. Ex parte 
Charley Webb, 225 U. S. 663, 32 Sup. Ct. 769, 56 h. Ed. 1248. The 
mère possession of whisky by any person within that part of the state 
known formerly as Indian Territory, without any proof of where it 
came from, or when it was brought into that territory, constitutes no 
fédéral offense, and is wholly insufficient to justify conviction under 
the act of March 1, 1895. Chambliss v. United States, 132 C. C. A. 
112, 218 Fed. 154, and Silva v. United States, 134 C. C. A. 528, 218 
Fed. 793, recently decided by this court. 

The judgment is reversed, and the cause remanded to the District 
Court, with directions to grant a new triai 
221 F.— 5 
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DIAMOND CRXSTAL SALT CO. v. WORCESTBR SALT CO. 
(Circuit Court of Appeals, Second Circuit. February 9, 1915.) 

No. 152. 

1. Tbade-Maeks and Tkade-Names <S=s>3 — ^Desceiptive Wobds — Secondaet 

Meaning. 

Where the descriptive word "shaker," used in connection with sait, 
had obtained a secondary meaning as sait made by complainant, it was 
immaterlal whether it origlnally referred to sait used in a shaker, or to 
sait made by the religious sect knovvn as Shakers. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 4-7 ; Dec. Dig. 0=j3.] 

2. Teade-Maeks and Teade-Names <s=>97 — Aciions — Scope of Relief 

Awaeded. 

While in some cases a trade-name wIU be protected only in limited ter- 
rltory, where the sait business of both complainant and défendant was 
nation-wide, a decree protecting complainant's trade-name only in that 
part of the United States north of the thirty-eighth parallel and east of 
the 102d meridian, was improper. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 110, 111 ; Dec. Dig. <®=>97.] 

3. Teade-Maeks and Teade-Names ®=>85 — Actions — Dismissal Withotit 

Peejudice. 

Where, though complainant untruthfuUy advertlsed that Its sait was 
absolutely pure and free from gypsum, there was no untruthfulness or 
déception in its trade-name, it was proper to dismiss a Mil for unfair 
compétition and Inf rlngement without préjudice to the right to file a new 
bill after the untruthful advertising had been abandoned, instead of dis- 
missing it absolutely. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 94 ; Dec Dig. <S=385.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Archibald Cox and Robert W. Byerly, both of New York City, for 
complainant. 

Bassett, Thompson & Gilpatric, of New York City (Edward M. Bas- 
sett and Wilson W. Thompson, both of New York City, of counsel), 
for défendant. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. [1] We do not think it necessary to add 
much to the careful opinion of Judge Learned Hand in this case. It 
makes no différence what the word "Shaker" in connection with sait 
originally meant; that is, whether is was sait to be used in a shaker 
or sait made by the religious sect known as Shakers. It is a descrip- 
tive word, which bas been shown to bave obtained a secondary mean- 
ing as sait made by the complainant. 

[2] We do not agrée that protection of this trade-name shall be re- 
stricted, as it bas been by the decree of the court below, to that part 
of the United States north of the thirty-eighth parallel and east of the 

(Ê=3For other cases see same topic & KEY-NUMBBB in ail Key-Numbered Digests & Indexes 
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102d meridian. There hâve been cases where a trade-name has been 
protected only in limited territory, but the proofs show that the sait 
business of both parties to this suit is nation-wide. 

[3] Although there is no décision of the Suprême Court giving to a 
complainant who has been guilty of untrue or misleading advertising 
a locus penitentise, as has been given to the complainant, there are 
some décisions in the lower courts to this effect. Moxie Case (C. C.) 
153 Fed. 487; W. A. Gaines & Co. v. Turner-Looker Ce, 204 Fed. 
553, 123 C. C. A. 79. There is in this case no untruthfulness or décep- 
tion in the name itself, but only in part of the complainant's advertis- 
ing. We think it entirely équitable that the bill should be dismissed, 
not absolutely, but without préjudice to the right of the complainant 
hereafter to file a new bill, if it shall hâve shown that ail untruthful 
advertising to the effect that its sait is absolutely pure and free from 
any gypsum has been abandoned. 

The decree, modified by striking out the territorial limitation, is af- 
firmed. 



MILLER V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. March 1, 1915.) 

No. 2546. 

Oabeieks <S=>37 — Rates — Rebates — Penalty. 

Evidence held to sustaln a judgment for penaltles agalnst défendant 
for knowingly soliciting and receiving rebates from the lawful and pub- 
llshed rates on Interstate shlpments of grain. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 05, 927; Dec. 
DIg. (©=>37. 

What eonstltutes an unlawful préférence or discrimination by a car- 
rier uuder interstate commerce régulations, see note to Gamble-Eobinson 
Co. V. Chicago & N. W. Ry. Co., 94 C. G. A. 230.] 

In Error to the District Court of the United States for the South- 
ern District of Georgia ; Emory Speer, Judge. 

Criminal prosecution by the United States against Harvey C. Miller. 
Judgment of conviction, and défendant brings error. AfKrmed. 

See, also, 187 Fed. 369. 

William W. Osborne and A. A. Lawrence, both of Savannah, Ga., 
and M. Hampton Todd, of Philadelphia, Pa., for plaintiff in error. 

Erle M. Donalson, U. S. Atty., and Alexander Akerman, both of 
Maçon, Ga., for the United States. 

Befofe FARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. We hâve carefully examined and fully digested 
the record in this case and conclude that the same shows no réversible 
error. The case conclusively shows that the 15-CMit rate upon which 
appellant accepted the rebate was the légal rate for grain shipped from 
Philadelphia, Pa., to Jacksonville, Fia., and that the 10-cent rate claim- 
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ed to apply to grain originating west of a line from Pittsburg to Buf- 
falo, which had formerly prevailed, was not a légal rate. 

Under the évidence it cannot be disputed that the appellant was fuUy 
advised that the 15-cent rate was the légal rate in the premises, and 
in addition to this that the évidence tended to show that the appel- 
lant was informed and knew that the 10-cent rate, of which he was 
claiming the benefit, was not a légal rate, because the same had not 
been filed by the carriers with the Interstate Commerce Commission. 
It follows that there was no réversible error in rejecting the évidence 
tending to show that the 10-cent rate which appellant insisted upon as 
entitling him to the réduction which he accepted had been theretofore 
and prior to the Elkins Act _(Act Feb. 19, 1903, c. 708, 32 Stat. 847 
[Comp. St. 1913, §§ 8597-8599]) a well-known and recognized légal 
rate. 

Judgment affirmed. 



GRELLE et al. v. CITY OF EUGENE, OR., et al. 
(Circuit Court of Appeals, Ninth Circuit February 15, 1915.) 

No. 2456. 

1. Patents ®=>252 — Designs — New Assembling oï Old Eléments. 

That each separate élément in a patented design was old does not néga- 
tive invention, which may réside In the manner in which they are as- 
sembled. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 394-306 ; Dec. 
Dig. <S=>252.] 

2. Patents ©=28 — Infeingement — Desœons. 

The test of infringement of a design patent Is whether the two de- 
signs, viewed separately, would appear to be identlcal to the eye of an 
ordinary observer. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 33 ; Dec Dig. 
(g=328.] 

8. Patents <&=»32S — Validitt and Infrikgeicent — Design fok Lamp Post. 
The G relie design patent, No. 43,338, for a design for a flve-light lamp 
post, held valid, but not infringed. 

Appeal from the District Court of the United States for the District 
of Oregon; Chas. E. Wolverton, Judge. 

Suit in equity by Charles Edward Grelle and the Independent Foun- 
dry Company against the City of Eugène, Or., and M. E. Griggs. De- 
cree for défendants, and complainants appeal. Affirmed. 

Suit by the appellants (plaintiflfs in the court below) for damages for 
alleged infringement by appellees (défendants in the court below) of 
letters patent No. 43,338, for an ornamental design for a five-light 
lamp post, issued by the United States Patent Office to Charles Ed- 
ward Grelle, on Deçember 10, 1912, and for an injunction restraining 
the appellees, and each of them, from making, selling, or using any lamp 
post inf ringing such patent. 

Ê=»Fl>r other cases seo same toplc & KEY-NUMBBR Id aU Key-Numbered Digests & Indexes 
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T. J. Geisler, of Portland, Or., for appellants. 

G. F. Skipworth, of Eugène, Or., and John M. Pipes and Geo. A. 
Pipes, both of Portland, Or., for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, The plaintiff, Charles Edward Grelle, 
is the owner and holder of letters patent of the United States No. 43,- 
338 for an ornamental design for a five-light lamp post. The plaintifï 
the Independent Foundry Company, of which Grelle is président, is 
engaged in the manufacture and sale of lamp posts designed in con- 
formity with the patent issued to Grelle, under and by virtue of an 
exclusive license from Grelle. It is alleged in the bill that the city of 
Eugène, Or., without the consent of the plaintifïs, and with full knowl- 
edge of the issuance to Grelle of the letters patent in suit, procured 
from the Gross Bros. Iron Works lamp posts the design of which in- 
fringed the design patent issued to Grelle; that the city of Eugène 
thereafter sold one of such lamp posts to the défendant Griggs, a rés- 
ident of the city of Eugène, and caused the post so sold to be erected on 
the sidewàlk in front of the premises owned by Griggs ; that the city of 
Eugène bas, without the consent of the plaintifïs, sold and erected 
other lamp posts which infringe the design patent owned and held 
by Grelle; that the city of Eugène, through its water board, is en- 
gaged in furnishing electricity for, and is lighting, maintaining, using, 
and operating such lamp posts, and is profiting by the use and op- 
ération thereof ; that the défendant Griggs maintained and used the 
lamp post erected in front of his premises by the city of Eugène, with 
full knowledge that it was an infringement of the Grelle patent, and 
in violation of the rights of the plaintifïs in the premises. 

The défendants in their answer to the bill set up the usual défenses 
in cases of this character : First, that the design patent which the plain- 
tifïs claim to hâve been infringed is not the resuit of inventive genius, 
is not novel in any way, would not require the exercise of original- 
ity or inventive faculties in designing, was not patentable, and the pat- 
ent issued to Grelle was therefore void ; second, that the posts purchas- 
ed and erected by the city of Eugène in no respect constituted an in- 
fringement of the Grelle patent. Each of thèse défenses is urged in 
this court. 

[1] 1. There is a presumption, of course, in favor of the validity of 
a patent, and the task of proving its invalidity is imposed by the law 
upon the party so alleging. In the présent case we are of opinion that 
the défendants hâve not sustained that burden. The record reveals 
testimony tending to show that the design of various parts of the 
Grelle lamp post — the base, the column, and the arms — was not new, 
and that similar designs had been in use for many years. But it ap- 
pears from the testimony of the défendants' own experts that the com- 
bination of the various designs as disclosed by Grelle's post was new. 
This is the true test. That each separate élément in a patented de- 
sign was old does not négative invention, which may réside in the 
manner in which they are assembled, since it is the design as a whole, 
and the impression it makes on the eye, which must be considered. 
Graff, Washbourne & Dunn v. Webster, 195 Fed. 522, 115 C. C. A.. 
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432; Gen. Gaslight Co. v. Matchless Mfg. Co. (C. C.) 129 Fed. 137; 
Bush & Lane Piano Co. v. Becker Bros. (D. C.) 209 Fed. 222. 

2. The second défense interposed by the défendants — that the lamp 
posts purchased and erected and operated by the city of Eugène do not 
infringe the design patent of Grelle — présents a more difficuh question. 
For the purpose of comparison, the posts in controversy are hère in- 
serted : 



Plaintifïs' Post 



Défendants' Post 




For the purpose of this opinion we adopt the descriptions of the lamp 
posts as set forth in the opinion of the court below. Each consista 
of a base, a cylindrical column diminishing at the top, a shoulder or 
head from which four arms extend, and a single light with a globe 
at the top. The four arms extend from the head or shoulder at an 
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angle of 45 degrees, more or less, and curve downward at the outer 
ends, from which the lamps with globes are suspended, so that the 
lamps with the extremities of the arms hang perpendicular. The base 
of the Grelle post is cylindrical and fluted, having a cap at the top, also 
cylindrical, upon which rests the column. At the base of the column 
above the cap is a mold for ornamental effect. At the top of the column 
is a cap, with molding underneath, upon which rests the shoulder or 
head, and on top of that is another cap, above which extends the sin- 
gle light. Both of the upper caps and the shoulder or head are cylin- 
drical. The arms are also cylindrical and fluted, broadening at the 
base, and so shaped as to fit the shoulder. The base of the post pur- 
chased and erected by the city of Eugène is square in form, with pan- 
eling for ornamental appearance. At the top of this is a cap, which 
is also square, above which rests the column. It has a cap at the top of 
the column, as has the Grelle post ; but this cap is square in form. The 
shoulder or head is also square, and the cap above that is square. The 
arms are square, with panel ornamentation, and the curves at the out- 
er extremities drop a little more abruptly than those of the Grelle de- 
sign. 

Y. P. Hensill, a witness for the défendants, described the distinguish- 
ing f eatures of the two posts as f ollows : 

"The type 'S' post [the Grelle post] has a round base, with more moldings 
than the clty's post. The type 'S' post has a fluted base; the city's post is 
square, with a square sunk panel. The type 'S' post Is more ornate at the 
base of the shaft than the clty's post. Both posts hâve fluted columns. Type 
'S' post has a round cap or head. The city's post has a square, with sunk 
panels. The type 'S' post is ornamental. There Is a différence in the shape 
of the arms. One is round — the type 'S' post is round, increasing to elliptical, 
while the city post, the arms are square, with a square panel, or with a 
«unk pauel shaped similar to the outline of the arm." 

The learned judge of the court below had before him a lamp post 
designed in conformity with the spécifications of the Grelle design 
patent, and also a post similar to the posts purchased, erected, and op- 
erated by the city of Eugène. We hâve not been favored with. thèse 
posts, nor with models thereof. The court below found that the lamp 
post adopted by the city of Eugène was not an infringement of the 
Grelle design patent, and, under such circumstances, its finding is 
entitled to great weight. 

[2] The leading case upon the subject of design patents is Gorham 
V. White, 14 Wall. 511, 20 L. Ed. 731. That was a suit by the plain- 
tif? to enjoin the défendant from manufacturing spoons and forks al- 
leged to infringe the plaintifif's design patent. The fuie was there laid 
down that the true test of identity of design was the sameness of ap- 
pearance; that mère différence of outline in the drawing or sketch, 
a greater or smaller number of lines, or slight variations in configura- 
tion, if insufficient to change the effect upon the eye, will not destroy 
the substantial identity ; that an engraving which has many lines may 
présent to the eye the same picture, and to the mind the same idea 
or conception, as another with much fewer lines; that it is not es- 
sential to identity of design that the appearance should be the same 
to the eye of an expert. "If, in the eye of an ordinary observer, giv- 
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ing such attention as a purchaser usually gives, two designs are sub- 
stantially the same — if the resemblance is such as to deceive sucb an 
observer, and sufficient to induce him to purchase one, supposing it 
to be the other — the one first patented is infringed by the other." This 
rule has been uniformly followed in cases involving design patents. 
Wood V. Dolby (C. C.) 7 Fed. 475 ; Jennings v. Kibbe (C. C.) 10 Fed. 
669 ; Tomkinson v. Willets Mfg. Co. (C. C.) 23 Fed. 895 ; Ripley 
V. Elson Glass Co. (C. C.) 49 Fed. 927 ; Hutter v. Broome (C. C.) 
114 Fed. 655; Gen. Gaslight Co. v. Matchless Mfg. Co. (C. C.) 129 
Fed. 137 ; Kline Chair Co. v. Théo. A. Kochs & Son (C. C.) 138 Fed. 
90; Graflf, Washbourne & Dunn v. Webster, 195 Fed. 522, 115 C. C. 
A. 432; Macbeth-Evans Glass Co. v. Rosenbaum Co. (D. C.) 199 
Fed. 154; Bush & Lane Piano Co. v. Becker Bros. (C. C.) 209 Fed. 
233. 

There is in this case no testimony tending to show confusion or 
mistake among purchasers and users of lamp posts manufactured and 
sold by the plaintiffs, nor is there any testimony of additional sales 
by the plaintiffs due to the popularity with which the Grelle design 
was received by the public. 

[3] Testing the question of infringement by the rule laid down in 
Gorham v. White, supra, we think the lamp posts erected and operat- 
ed by the city of Eugène présent features which to the eye of an ordi- 
nary observer, giving such attention as a purchaser would usually 
give, would readily distinguish them from the lamp post covered by 
the Grelle patent. There are two features of the lamp posts in suit 
which we think render their dissimilarity so marked that one could not 
readily be mistaken for the other : (1) The gênerai scheme of the Grelle 
post is round ; the gênerai scheme of the défendants' post is square. (2) 
Each of the parts of the Grelle post is richly ornamented ; the défend- 
ants' post, with the exception of the post proper, or column which ex- 
tends from the base to the head, is severely plain. The only similarity 
between the posts consists in the column or shaft, which in each pcst 
is of the design known as fluted, corrugated, or grooved. In the na- 
ture of things, lamp posts manufactured for use in city streets must 
possess many features in common. In gênerai form they must of 
necessity be somewhat the same. As stated by one of the défendants' 
experts : 

"There Is not much chance for origlnality. The only chance for originallty 
the designer has in deslgning a post Is in the détail." 

There is an additional reason why the défendants' post should not 
be held to be an infringement of the Grelle patent In the décisions 
which we hâve cited there were involved alleged infringements of de- 
sign patents for silverware, ornaments, dishes, lamp shades, and sim- 
ilar articles. There is this distinction between such cases and the case 
at bar. In those cases the object and purpose of the spécifie design 
was to excel in artistry and ornamentation. In the présent case it ap- 
pears from the record that the object of the défendants in adopting 
the design of post claimed to infringe the Grelle patent was a prac- 
tical one. The post was designed by Alvin Meyers, superintendent 
of the Eugène city water board. It appears from his testimony that 
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he made the design exceedingly plain, so that it would not catch diist 
to the extent that the other posts would with their extrême ornamen- 
tation; that he considered that he had designed a'post which would 
présent a much better appearance during a dusty summer. It is a fact 
not to be controverted that a lamp post containing little or no oma- 
mentation will catch less dust than one possessing great ornamentation. 
The purpose and object of the Grelle patent was to excel in artistic 
effect. This was not the primary purpose and object of the défend- 
ants' post, and, while we think it had a meritorious design, the fact that 
the design of their post was primarily to accomplish a practical ob- 
ject — an object not necessarily connected with and obviously independ- 
ent of the design of the Grelle post — affords cogent proof that the 
design of the défendants' post was not intended to, and, as a matter 
of law, cannot be held to, infringe the Grelle patent. 

The plaintifïs lay great stress upon the fact that a cross-section draw- 
ing of the Grelle post would be identical with a cross-section drawing 
of the défendants' post, and that from such drawings one could not 
tell whether the posts were square or round. But, as we hâve pointed 
out, that is not the true test. It is the appearance to the eye that con- 
stitutes mainly, if not entirely, the contribution to thé public which the 
law deems worthy of recompense. Gorham Co. v. White, supra. 

The decree of the court below is affirmed. 



MacCLEMMY v. GILBERT CORSET CO. 

(District Court, D. Connectlcut. February 15, 1915.) 

Ko. 1378. 

1. Patents ®=>112 — Validity — Pkestjmption from Action of Patent OmicE. 

The fact that the nearest références in the prior art clted as anticipa- 
tions in a suit for infringement were considered by the Patent Office be- 
fore the patent was granted raises a strong presumption that the claims 
of the patent in suit as allowed are valid. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 162-165; Dec. 
DIg. ®=»112.] 

2. Patents ®=»328 — Validitt and Infringement — Bodt Bracb. 

The MacClemmy patents, No. 948,233, for a body brace, and No. 948,234, 
for an improvement thereon, held not antlcipated and valid, and claims 
l, 2 and 5 of the former and 4 and 7 of the latter hetd Infringed. 

In Equity. Suit by Robert F. MacClemmy against the Gilbert Corset 
Company. On final hearing. Decree for complainant. 

Clair W. Fairbank, of New York City, and Samuel E. Hoyt, of 
New Haven, Conn., for plaintiflf. 

Samuel H. Fisher and Henry E. Rockwell, both of New Haven, 
Conn., for défendant. 

THOMAS, District Judge. On February 1, 1910, the United States 
Patent Office issued to Robert F. MacClemmy two patents, numbered 

®=3For other cases see same topic à KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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94^,233 and 948,234, respecting improvements in body braces. The 
particular claims in controversy are 1, 2, and 5 of patent No. 948,233 
and 4 and 7 of patent No. 948,234. 

A stipulation filed at the trial admits that the plaintiff is the owner 
of said letters patent, that the Gilbert brace, concerning which the plain- 
tiff makes complaint, was made by the défendant and sold by it from 
its factory in this district before the filing of the bill of complaint and 
subséquent to the date of issue of the patents in suit, and that the de- 
fendant at one time manufactured for the plaintiff braces substan- 
tially identical with the Impérial Health brace which the plaintiff is 
now manufacturing for himself. 

The parties seem to agrée that prior to 1908 the plaintiff had been 
connected with another concern, was engaged in the sale of shoulder 
braces, and that his duties were such that he came in direct contact 
with the purchasers of those shoulder braces, and thus learned of cer- 
tain alleged defects of which the customers complained, and of the 
objections which they made to them. 

Upon terminating his relationship wîth that concern, the plaintiff 
made a sample shoulder brace designed to eliminate the defects of 
which the ultimate purchasers complained, and endeavored to get 
some corset manufacturer to take up for him the manufacture of the 
shoulder brace as he had improved it. In connection with this under- 
taking it happened that he met Mr. Bowers, the treasurer and man- 
ager of the défendant company, which concern was not then engaged 
in this line of work, and an agreement was entered into as a resuit of 
which the défendant, or rather its predecessor in business, began the 
manufacture of the improved shoulder braces for the plaintiff. Mac- 
Clemmy then went on the road soliciting orders and demonstrating the 
article. This arrangement seems to hâve continued satisfactorily to 
both parties until early in the year 1913, when the agreement was 
terminated and MacClemmy started a factory of his own for the 
manufacture of his Impérial Health braces. Shortly thereafter the 
défendant began making and selling the Gilbert brace, of which the 
plaintiff complains, and which is the cause of this suit. 

The défendant insists that the claims sued on are either invalid, or, 
if valid, are not infringed, by the Gilbert brace. The plaintiff insists 
that the patents are not only valid and infringed, but that the défend- 
ant is estopped to deny their validity by reason of the prior relation- 
ship which existed between the parties, and by reason of a letter writ- 
ten by the défendant on May 6, 1910, in response to an inquiry from 
a third party, which letter reads as f ollows : 

"New Haven, Conn., May 6, 1910. 
"Mr. E. R. Bllz, Room No. 610, No. 1416 Broadway, New York City — Dear 
Sir: Your favor of the 5th at hand relative to the shoulder braces. We do 
not manufacture shoulder braces for our own trade or sale, but make them 
exclusively for the Impérial Health Brace Co., of this clty, to whom we 
are giving your letter, and you will probably receive from them an answer 
shortly. This brace of theirs Is a patented article, on which they hâve spent 
considérable time and money to perfect, and there is nothing on the market 
equal to it. 

"Yours very truly, The Gilbert Corset Co." 
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Wliether or not this letter, written while the défendant was presum- 
ably profiting by its agreement or license under the patents in suit, con- 
stitutes an absolute estoppel to its later déniai of the validity of the 
patents, is a question which, as I view the matter, need not be decided. 

The patentée, in the first patent, No. 948,233, said : 

"This invention relates to certain improvements in shoulder braces, and 
more particularly to that tj'pe of shoulder brace in which there are two back 
sections, each having an arm-hole therein, lacing or cords Connecting the sec- 
tions together, and belt sections connected to the ends of the cords and 
buckling together in front to adjust the back sections in respect to each other." 

In his patent he further described what he admitted to be old, and 
ref erred to one objection thereto, as follows : 

"Braces hâve been formed in which the part corresponding to my shoulder 
strap-forming section iS is extended forwardly and dovvnwardly and adapted 
to be buckled to the body portion beneath the arm, but fabric cannot be eut 
so that the front portion of the shoulder strap will fit the body equally well 
at both edges thereof, and the shoulder strap will tend to eut into the flesh 
and become very uncomf ortable. * * • " 

Plaintiiï's improvements over this are defined in the f ollowing claims, 
which, as well as claims 4 and 7 of the second patent, are the subject of 
this suit: 

"1. A body brace, comprlsing a back formed of two sections each formed 
with an arm-hole therein, the portions In front of said arm-holes being in- 
tégral with the back sections and unlting therewith beneath the arm-pits, 
and the portions above the shoulders being formed intégral with the back 
sections and united with the portions in front of the shoulders at seams ex- 
tendlng over the tops of the shoulders, the meeting ends of the portions be- 
ing of substantially the same width, separate reinforcing straps extending 
along each of said seams and serving to hold the fabric smooth aîong the tops 
of the shoulders, and to prevent it f rom buckling or wrinkling, a lacing Con- 
necting said sections, and belt sections connected to said lacing and adapted 
to be secured together in front of the body. 

"2. A body brace, comprlsing a back portion formed of two sections each 
formed with an arm-hole therein, the portions in front of said arm-holes be- 
ing intégral with the back sections and united therewith beneath the arm- 
pits, and the portions above the shoulders being formed intégral with the 
back sections and united with the portions in front of the shoulders by 
seams extending along the tops of the shoulders, reinforcing layers secured 
to the portions in front of the shoulders, a layer of stiffening padding be- 
tween said reinforcing layers and the adjacent portions, and a plurality of 
transverse seams extending across said reinforcing layers and the padding, 
and serving to retain the portions in front of the shoulders substantially stifl 
and prevent them from buckling or wrinkling, lacing Connecting said back 
sections, and belt sections connected to said lacing, adapted to be secured to- 
gether in front of the body. 

"5. A body brace, comprising a back portion formed of two sections each 
formed with an arm-hole therein, the portion in front of said arm-hole hav- 
ing reinforcing layers secured thereto, a layer of stiffening padding between 
said reinforcing layers and the adjacent portion, a plurality of transverse 
seams extending across said reinforcing layers and padding and serving to 
retaIn the layers in front of the shoulders substantially stiff and flat and 
prevent them from buckling or wrinkling, lacings Connecting said back sec- 
tions, and belt sections connected to said lacings and adapted to be secured 
together In front of the body." 

The second patent. No. 948,234, described certain improvements on 
the garment shown in the first patent, and thèse improvements are de- 
fined, in the two claims sued upon, as follows: 
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"4. A body brace, comprislng two back sections, reinforced stays extend- 
Ing along the rear edges o£ said sections, lacing Connecting said stays, belt 
sections connected to said lacing and adapted to extend around the waist of 
the wearer, and strips of tape secured to said back sections along their lower 
edges and spaced therefrom tliroughoiit a portion of their length to leave 
passages through which said belt sections extend." 

"7. A body brace having an inelastic back portion, reinforcing stays ex- 
tending substantially vertically and each having one edge secnred to said 
back portion, the lower ends of said stays belng overlapped and secured to 
said back portion, and the upper ends of said stays being normally spaced 
apart, a binding extending across the lower ends of said overlapped stays 
and the lower edge of said back portion, a lacing Connecting said stays, and 
belt sections connected to said laciug." 

The défense of invalidity of both of thèse patents rests upon what 
is shown in the Munter NuHfe brace and the foUowhig United States 
letters patent : 

No. 98,564, to Oonklin, dated January 4, 1870; 



151.902, 


" Morse, 


tt 


June 9, 1874 ; 


433,095, 


" Reast, 


M 


July 29, 1890; 


472,080, 


" Town, 


«( 


April 5, 1892 ; 


541,681, 


" Putz, 


** 


June 25, 1895 ; 


622,381, 


" Mnrdock, 


U 


April 4, 1899 ; 


639.446, 


" Scott, 


tt 


December 19, 1899; 


732.591, 


" Schufflay, 


il 


June 30, 1903 ; 


811,428, 


" Munter, 


n 


January 30, 1906; 


883,101, 


" Eisen, 


t( 


March 24, 1908 ; 


903,073, 


" Ferris, 


u 


Kovemher 3, 1908 ; 


906,196, 


" Burnstein, 


u 


December 8, 1908. 



[1] Not only the Munter brace, but the patents to Town, Scott, 
Munter, Eisen, Schufflay, and Morse, were considered by the Patent 
Offàce during the proceedings which led up to the granting of the two 
patents in suit. The fact that the Patent Office allowed the pat- 
ents in suit after considering the prier patents mentioned above, and 
the prior Munter garment, raises a strong presumption that the claims 
as allowed are valid. Haie & Kilburn Mfg. Co. v. Oneonta C. & R. S. 
Ry. Co. (C. C.) 129 Fed. 598; New Jersey Wire Cloth Co. v. Buffalo 
Expanded Métal Co. (C. C.) 131 Fed. 265, afiirmed 135 Fed. 1021; 
American Caramel Co. v. Glen Rock Stamping Co. (D. C.) 201 Fed. 363. 

[2] I do not find that any of the prior patents to which référence 
has been made approach the construction claimed in the first patent 
any more closely than does the Munter brace ; but, as I hâve previously 
noted, both the Munter patent and the Munter brace were considered 
by the Patent Office examiner in connection with the first MacClemmy 
patent before he allowed the latter. 

The similarity between the plaintiff's and defendant's shoulder brac- 
es, and the différence between thèse and the Munter brace, is set forth 
by the plaintiff's expert, as follows: 

"The essential similarity between the plaintiff's and defendant's braces, 
and the point of primary novelty, as I uuderstand it, over the prior art, is 
the construction wherein the arm-hole encircUng portion is formed of two 
pièces, one projectiug from and substantially intégral with the upper part 
of the back, and passing upv/ard over the shoulder, and the other project- 
ing from and substantially intégral with the back section below the arm and 
extending upward in front; thèse two sections being united at the top over 
the shoulder by a transverse stifCeniug seam. The essential différence be- 
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tween thèse two braces, on the one hand, and the Munter brace, on the otheï 
hand, is that Munter formed hls arm-hole of a pièce ot the baek section which 
was carried up over the shoulder, and thence down in front and united at 
the bottom, there being no reinforced seam at the top. In other words, the 
essential différence is that both the plalntiff and défendant Interrupted the 
continuity of the arm-hole strap at the top over the shoulder, and at thia 
point introduced a seam so constructed that it forms a transverse reinforee- 
ment, whereas in Munter the arm-hole strap is continuous with the back at 
the upper end and continues over the shoulder, and there is no seam until 
Vi'e reach the bottom." 

Most of thèse patents referred to, other than Munter, disclose shoul- 
der braces of the type to which plaintifï's braces relate, and hâve either 
an elastic strip or an adjusting buckle, or lacing, to permit the arm-hole 
to be enlarged or reduced, or to allow the garment to be adjusted to 
lit the person. The plaintifif, in his patent, so designs the parts that 
no adjustment is either necessary or désirable and yet the proper fit is 
secured to any person. Munter has no adjustment of the size of the 
arm-hole, but his construction is quite différent, as pointed out in the 
above-quoted portion of the testimony of plaintiff's expert, and su- 
perior advantages are claimed for the plaintiff's device by reason of 
thèse différences. The very fact that the défendant has seen fit to copy 
this arrangement tends to corroborate the plaintiff's testimony and the 
statements in his patent as to the advantages secured thereby. It is ap- 
parent that the gênerai type to which plaintiff's inventions relate is 
one upon which a large number of people hâve endeavored to improve, 
and for which improvements a large number of patents hâve been 
granted. I note that one patent for a construction of this same gên- 
erai type was granted as far back as 1874. Neither this patent to 
Morse, No. 151,902, nor any of the other patents granted prior to the 
date of the MacClemmy applications, appear to show or suggest the 
feature referred to by plaintiff's expert as the point of primary nov- 
elty. 

The main features of the second patent in suit are the overlapping of 
the stays to prevent the latter from folding inwardly or outwardly to 
produce ridges, and the provision of tapes or guides to keep the two 
separate belt sections from becoming entangled with the lacing to 
which they are connected. I do net find thèse features in any of the 
prior constructions of the same type, and I do not believe that any of 
the patents for garments of entirely différent types would suggest the 
use of thèse features in a shoulder brace, or suggest the advantages 
which the patentée has secured by using them in a shoulder brace. 

I find that the situation hère involved is somewhat similar to that 
considered by the Court of Appeals for the Second Circuit in the case 
of David v. Harris, 206 Fed. 902, 124 C. C. A. 477, where another 
garment patent was under considération. In that case the court said : 

"The patented feature is an eiceedingly simple device, but it involves 
considérable ingenuity, and Is evidently popular vyith the trade and with 
buyers. It is not found in the prior art Somewhat similar attempts were 
made in coats and shirts, but we cannot find that the idea had occurred to 
any one, prior to Weinschenk, to couvert a sweater into a garment capable 
of two such uses accomplished by such easy transformation. 

"The fact that the défendant is making his sweaters under a subséquent 
patent to Rautenberg makes the défense of lack of novelty and invention 
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corne wlth rather poor grâce frora one who Is assertlng that even after the 
complainants' patent there was still room for Invention. * • * 

"The questions whether the patentée! sweater Involves Invention and wheth- 
er the claims are infrlnged are not entlrely free from doubt upou the proof, 
but we are Inclined to answer them In favor of the complainants, first, be- 
cause of the presumptlon arislng from the grant of the patent; second, be- 
cause the prlor art shows many attempts to accompUsh the same resuit 
without success ; and, third, because It soems qulte inconsistent for one who 
is operatlng under the Rautenberg [niteut to deny patentability to the Wein- 
scheuk sweater. Regarding infringement, the only différence between the 
two structures has l:een pointed out. and, If the complainants are entltled 
to Invoke the doctrine of équivalents at ail, the claims of their patent must 
cover the slight change in the location of the lapels introduced by the de- 
fendant." 

In the présent case the défendant, or at least Mr. Bowers, of the 
défendant company, has a patent, No. 1,093,379, granted since the pat- 
ents in suit, which shows what appears to be the identical construction 
employed by the défendant. 

The décision of the Court of Appeals of this Circuit in Good Form 
Mfg. Co. V. White, 160 Fed. 661, 87 C. G. A. 549, also related to a 
garment patent which was held valid and infringed. Many of the state- 
ments in that opinion appear to be particularly applicable to the présent 
case. 

At the trial certain évidence was introduced in an effort to show that 
some employés of the défendant suggested certain of the features 
shown and claimed in the patents. I do not find that such facts hâve 
been established. The évidence does not show the time when such em- 
ployés made their suggestions, or that any of their suggestions were 
made before the date of the filing of the application which resulted in 
the patents in suit, or that any such suggestions were made by the em- 
ployés to the plaintifï, or that knowledge of the suggestions came to 
him. Even though the défendant had succeeded in proving its conten- 
tions on thèse points, nevertheless, as their work was merely that of 
skilled workmen, operating under the direction of Mr. MacClemmy, 
he would still hâve the right to claim the resulting product as his sole 
invention, and he does not lose such right because he lacks the mechani- 
cal skill to embody his invention in an artistically eut and sewed gar- 
ment. 

I hâve carefully considered ail of the défenses advanced by the de- 
fendant, but none of them convinces me that the patents are not valid, 
and the claims in controversy are entitled to such an interprétation as 
renders them infringed by the defendant's device. Therefore the five 
claims of the two patents in suit are held to be valid and infringed. 

A decree in the usual form, for an injunction and an accounting, 
may be entered, with costs to the plaintifï. 
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UNITED STATES ENVELOPE CO. et al. v. TRANSO PAPER CO. et al. 
(District Court, D. Connectlcut. March 1, 1915.) 

No. 1748. 

1. JUDaMENT i®=»701 — PERSONa CONCLUDED — SUIT TOB INFEINGEMENT Oï PAT- 

ENT. 

Where the président of a corporation, who was also owner of sub- 
stantially ail of its stock, actually conducted the défense to a suit for 
infringement against the corporation, and had full knowledge of ail pro- 
ceedlngs, he is fuUy bound by the decree therein. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 1226 ; Dec Dlg. 
<®=»701.] 

2. Patents <ê=326 — S dit for Infringement — Violation of Injunction. 

Substantially ail of the stock of a manufacturlng company, and of a 
storage and sales company which acted as its agent, was owned by the 
président, who was also the manager of both corporations. After the 
granting and service of both preliminary and permanent Injunctions 
against the manufacturlng company in an infringement suit, it trans- 
ferred inf ringing articles of the identical kind involved in the suit to the 
sales company, which flnished, stored, and negotiated sales of the same; 
the sales being in fact made by and for the beneflt of the manufacturlng 
company. Held, on the évidence, that such transactions were deliber- 
ately intended to évade the injunctions, and rendered the manufacturlng 
company and its président Uable for contempt. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 613-619; Dec. 
Dig. ©=5326.] 

3. Patents ®=>326 — Infringement — Violation of Injunction — Disposi- 

tion OF FilNE. 

In proceedings to punlsh for contempt for violation of an Injunction 
In an Infringement suit, It is wlthin the power of the court to direct the 
payment of a part or of ail of the fine imposed to the complainant as 
compensation for his time and outlay in prosecuting the application. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 613-619; Dec. 
Dig. <®=>326.] 

In Equity. Suit by the United States Envelope Company and the 
Outlook Envelope Company against the Transe Paper Company and 
others. On rule for contempt against défendant corporation and Juli- 
us Regenstein, its président. Decree imposing fine. 

Robert H. Parkinson, of Chicago, 111., for plaintiffs. 
Thomas A. Banning, of Chicago, 111., and Arthur L. Shipman, of 
Hartford, Conn., for défendants. 

THOMAS, District Judge. This is a hearing upon a retum to a 
rule to show cause why the défendants Transo Paper Co. and its 
président, Julius Regenstein, should not be punished for violation of 
the preliminary and final injunctions granted herein to restrain in- 
fringement of letters patent of the United States No. 835,850, for an 
improvement in envelopes, of which the plaintiffs are the owners. The 
patent was sustained, after litigation, in the Northern District of 
California, and, on appeal, by the Circuit Court of Appeals for the 
Ninth Circuit. H. J. Heinze Co. v. Cohn, 207 Fed. 547, 125 C. C. 
A. 197. 

^=^FoT other cases see cawe topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Pendîng that appeal, the bill in this case was filed, and thereafter, 
on August 18, 1913, and subséquent to the décision of the Circuit 
Court of Appeals for the Ninth Circuit, Judge Mayer granted the 
preliminary injunction, to take effect September 8, 1913 ; the interval 
being allowed the défendant corporation to close its business and ad- 
just its affairs, so as to avoid any of the acts enjoined, from and after 
the specified dates. The preliminary injunction was granted after 
notice and full hearing by the respective parties hereto. A final de- 
cree was entered on December 29, 1913, after hearing ail the parties, 
and a permanent injunction was decreed, which was issued on Janu- 
ary 2, 1914, service thereof having been accepted on January 5, 1914. 
Each injunction decree included ail direct and indirect acts of in- 
fringement. The violation of the injunctions charged in the pétition 
for commitment is selling and putting into use the exact devices en- 
joined, as well as the completion of such devices preliminary to such 
sale and use. 

The défense to this pétition is that ail of the sales complained of 
(with the exception of certain alleged sales to a corporation known 
as the Regenstein-Veeder Company) were actually completed, although 
there was no delivery of the envelopes prior to September 8, 1913, 
the date when the temporary injunction took effect; no question hav- 
ing been made as to the identity of the envelopes. 

[1] The Regenstein-Veeder Company does a warehouse business 
and stores the product of the défendant corporation for finishing and 
delivery to the latter's customers, and is an instrument and agent of 
the défendant Transo Paper Company in efïectuating sales from the 
défendant corporation to its purchasers, who in fact purchase di- 
rectly from the défendant company, and pay the défendant Transo 
Paper Company, instead of the Regenstein-Veeder Company. De- 
fendant Regenstein is président and manager of the Regenstein-Veeder 
Company, and in fact is the owner of substantially ail of its stock. 
He is now, and was at the time of the litigation in California, the 
président, manager, and substantial owner of ail of the stock of the 
défendant corporation, and actually conducted and carried on, in be- 
half of Transo Paper Company and himself, the défense of the suit 
in California, and had actual knowledge of ail proceedings therein. 
Both he and the défendant Transo Paper Company are therefore 
fully bôund by the judgment in that case. Eagle Mfg. Co. v. Miller 
(C. C.) 41 Fed. 351, 358; Lovejoy v. Murray, 3 Wall. 1, 18 L. Ed. 
129; Robbins v. Chicago City, 4 Wall. 657, 18 L. Ed. 427; Wash- 
ington Cas Light Co. v. District of Columbia, 161 U. S. 316, 16 Sup. 
Ct. 564, 40 L. Ed. 712. 

[2] The substantial question hère presented is whether the trans- 
actions of the défendants with the Regenstein-Veeder Company, which 
were continued down to and including July 30, 1914, when the plain- 
tiffs obtained proof of their conduct, were a violation of the prelim- 
inary and permanent injunctions. It seems clear, from the proof sub- 
mitted, that they were, and that many of them had been carried on 
after Regenstein's attention had been specifîcally directed to the plain- 
tiiïs' charge that the acts that were being done with the express pur- 
pose of violating the injunctions, and under the sanction and direction 
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of Regenstein himself, who was using the warehouse of the Regen- 
stein-Veeder Company for the express purpose not only of evading 
but of violating both the preliminary and permanent injunctions, and 
concealing the facts from the plaintiffs, and depriving them of their 
rights, which had been fully vindicated and established after expensive 
litigation against thèse défendants, both in the Ninth circuit and in 
this district. Hence the conclusion is imperative that the scheme of 
transferring infringing envelopes, after the preliminary injunction went 
into effect, from the Transo Paper Company's plant (which was, in 
légal effect, the défendant Regenstein) to the warehouse of the Regen- 
stein-Veeder Company, which, as the plaintiffs contend and the évi- 
dence shows, was only the name for the business owned, controlled, 
and conducted by the same Regenstein, was a plain and deliberate 
violation of the injunctions, and that in fact there never was any 
sale or delivery to the Regenstein-Veeder Company of infringing en- 
velopes, but merely a storage thereof in its warehouse, to be finished 
and then to be sold and delivered by the Transo Paper Company to 
its customers, which made the actual delivery thereof and received 
the benefit therefor. Therefore, in view of thèse conclusions, drawn 
from the évidence, the only question is as to the nature of the pen- 
alty to be imposed for violation of the injunctions. 

[3] The rule in this circuit is stated in a per curiam opinion of the 
Circuit Court of Appeals (Judges Wallace and Shipman) in Cary Mfg. 
Co. V. Acme Flexible Clasp Co., 108 Fed. 873, 874, 48 C. C. A. 118, 
120, as follows: 

"The power of the Circuit Court to direct the payment of a part or ail of 
the fine to the complainant in an applicatiom for contempt, as a compensa- 
tion for his time and outlay in prosecuting the application, has been ofteu 
recognized in the Circuit Courts, especially in this circuit, and In practice is 
a power which ought to be exercised when the expenses and trouble to which 
the complainant has been subjected justify its exercise. In re MuUee, 7 
Blatchf. 23, Fed. Cas. No. 9,911; Macaulay y. Machine Co. (C. C.) 9 Fed. 
698 ; In re Tift (D. C.) 11 Fed. 463 ; In re North Bloomfield Gravel-Min. Co. 
(C. C.) 27 Fed. 795; Wells Fargo & Co. v. Oregon Ry. & Nav. Co. (C. C.) 19 
Fed. 20." 

A writ of error to review this ruling was dismissed by the Suprême 
Court in Cary Manufacturing Co. v. Acme Flexible Clasp Co., 187 
•U. S. 427, 23 Sup. Ct. 211, 47 L. Ed. 244. Subsequently Judge Wal- 
lace, writing for the Circuit Court of Appeals, in Christensen Engi- 
neering Co. V. Westinghouse Air Brake Co., 135 Fed. 774, 780, 781, 
68 C. C. A. 476, reiterated its conclusion as to the propriety of such 
an order, without the necessity of a référence to a master or the 
iaking of further proofs. This rule is recognized by the Suprême 
Court in Bessette v. W. B. Conkey Co., 194 U. S. 324, 24 Sup. Ct. 
665, 48 L. Ed. 997, in Re Christensen Engineering Co., 194 U. S. 
458, 24 Sup. Ct. 729, 48 L. Ed. 1072, in Gompers v. Buck Stove & 
Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. '797, 34 L. R. 
A. (N. S.) 874, and in Re Merchants' Stock & Grain Co., 223 U. S. 639, 
32 Sup. Ct. 339, 56 L. Ed. 584, and is in accord with the established 
practice in other circuits, particularly in patent causes. Kreplik v. 
Couch Patents Ce, 190 Fed. 565, 571, 111 C. C. A. 381; Hendryx 
221 F.— 6 
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V. Fitzpatrick (C. C.) 19 Fed. 810; Indianapolis Water Co. v. Ameri- 
can Strawboard Co. (C. C.) 75 Fed. 972 ; Merchants' Stock & Grain 
Co. V. Board of Trade of Chicago, 201 Fed. 20, 30, 120 C. C. A. 582. 

The plaintiffs are entitled to a decree imposing upon the défendants 
a fine, for the use of the plaintifïs, as a proper remédiai measure, to 
be estimated by the pecuniary injury caused by the défendants' dis- 
obedience to the injunctions, which is fixed at $500. 

Decree accordingly. 



In re NIOOL et al. 

(District Court, W. D. New York. February 2, 1915.) 

Bankbtjptcy <g=:5345 — Payment of Claims — PKioBiTirES — Shipment of Goona 
After Bankkuptct. 

Though a seller of goods, tltle to which passed to the buyer before he 
became bankrupt, mlght hâve refused to ship the goods, or having shipped 
them, might hâve resorted to stoppage in transitu, or reclaimed them from 
the receiver or trustée, where he availed himself of none of theâè remé- 
dies, but shipped the goods after a trustée was selected, and they were 
accepted by the trustée, the seller was not entitled to fuU payment of the 
purehase priée, especially as he was charged with constructive notice of 
the bankruptcy and the élection of a trustée. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 531, 532, 534, 
539, 540; Dec. Dig. ©=345.] 

In Bankruptcy. In the matter of Charles A. Nicol and another, in- 
dividually and as copartners, doing business as the American Candy 
Stores Company, bankrupts. On review of an order of the référée, 
refusing full payment of a claim. Afïirmed. 

George B. Draper, of Rochester, N. Y., for trustée. 
Isaac Adler and Joseph L,. Humphrey, both of Rochester, N. Y., 
for petitioning creditor. 

HAZEL, District Judge. The question certified for review, and 
answered in the négative, reads as follows: 

"Is the petitloner, Solomon Thanhauser, from whom merchandise was or- 
dered before the fillng of the pétition in bankruptcy in the above-entitled mat- 
ter, which goods were thereafter shipped and delivered by the railroad Com- 
pany to and accepted by the trustée herein, entitled to an order directing 
the said trustée to pay the fuU purehase price of said merchandise?" 

I hâve somewhat reluctantly reached the conclusion that the peti- 
tioning creditor is estopped to claim full payment for the merchandise 
in question. The pétition in bankruptcy was filed August 29, 1913, 
the adjudication was had September 29, 1913, and on November lOth 
of the same year the merchandise was shipped in comphance with an 
order given by the bankrupt prior to his bankruptcy. Although the 
trustée accepted the goods which came into his possession subséquent 
to the time of his appointment, the bankrupt estate should not now 
be held liable for their full value. 

The petitioning creditor contends that under section 70a, subd. 5. 
of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 565 [Comp. 
St. 1913, § 9654]), the trustée was not vested with the title to the 

^=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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merchandise, as ît was not property which could hav? been trans- 
ferred by the bankrupt or levied upon or sold under judicial pro- 
cess against him prior to the filing of the pétition. But the con- 
tract of sale was complète, I think, before the actual delivery o£ the 
goods ; title having passed to the bankrupt estate. The agreement of 
purchase related to spécifie property, and the bankrupt became bound 
to pay the purchase price at the time of ordering the goods. In 
re Woods Machine Company, Fed. Cas. No. 17,980. 

There is no doubt in my mind that, in view of the intervention 
of bankruptcy, the petitioning créditer could legally bave refused to 
ship the goods, or, having shipped them, without being actually ap- 
prised of the bankruptcy or insolvency of the bankrupt, could bave re- 
sorted to stoppage in transitu, or could bave reclaimed them from the 
receiver or trustée af ter delivery ; but he did not avail himself of thèse 
remédies, and it is now too late to afford him relief. Furthermore, 
he had constructive notice of bankruptcy, the filing of the pétition 
being caveat to ail the world ; but he nevertheless shipped the goods 
to the bankrupt, even after the élection of a trustée, of which hc 
is also presumed to bave had notice. It often happens that goods are 
delivered to a bankrupt after the pétition in bankruptcy bas been filed, 
without the seller having knowledge of such pétition, and to require 
fuU payment in such cases by the receiver or trustée who received the 
goods would operate as a préférence, and in many instances might ap- 
preciably decrease the assets. See Collier on Bankruptcy (9th Ed.) 
p. 1023. 

An order of affirmance of the décision of the référée may be entered. 



In re FRAZER et al. 
(District Court, W. D. New York. February 19, 1915.) 

1. Bankktjptct <g=>309 — Paetnebsiup and Individual Liabilities — Pabt- 

ner's Indobsement of Firm Notes. 

The holders of partnership notes, bearing a partner's Individual in- 
dorsement, are entitled, where the firm and Its members become bank- 
rupt, to hâve the notes pald out of the individual assets of the indorsing 
partner, if the indorsement was for a présent indebtedness, and not to 
efCeet a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 555-564; 
Dec. Dig. ®=309.] 

2. Bankruptcy <g=>167 — Peefebences — Pabtneb's Indobsement or Fibm's 

Note — "Transfeb." 

Under Bankr. Act July 1, 1898, c. 541,, § 60, 30 Stat. 562 (Comp. St 
1913, f 9644), providing that a person shall be deemed to hâve given a 
préférence if, being Insolvent, he has withln four months before bank- 
ruptcy inade a trausfer of any of his property, the effeet of which will be 
to enable a créditer to obtaln a greater percentage of his debt than other 
creditors of the same class, where a partner who was not liable on the 
firm's notes indorsed its notes given in reuewal thereof at the request of 
the payée, the firm being insolvent and the payée having reasonable cause 
to l;elieve that a préférence would be effected, the indorsement gave the 
payée a préférence, the partner's individual estate being sufficient to pay 
ail individual debts, in view of section 1 (25), deflning a "transfer" as in- 
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cludlng, not only the sale of property, but every other and différent mode 
of disposing of or parting with property, or the possession of property, 
absolutely or conditionally, as a payment, pledge, mortgage, gift, or se- 
curity. 

[Ed. Note. — For other cases, see Bankruptcy„ Cent Dig. § 282; Dec. 
Dig. ®=»167. 

For other définitions, see Words and Phrases, First and Second Séries, 
Transfer.] 

8. Bankrttptot iS=»167 — Peeferences^ — Peksons Who mat Raise Question. 

Under Bankr. Act, § 5f, provldlng, relative to bankrupt partnersliips, 
that the net proceeds of the partnership property shall be appropriated to 
the payment of partnership debts, and the net proceeds of the indlvidual 
estate of each partner to the payment of his individual debts, and that, 
should any surplus remain of the property of any partner after paylug his 
indlvidual debts, it shall be added to the partnership assets and be ap- 
plied to the payment of partnership debts, where a partner's individual 
estate w^as suflicient to pay ail of his individual debts, the partnership 
creditors could raise the question that his indorsement of the firm's notes 
gave the payée thereof a préférence, as the payment of such notes would 
deplete the surplus of the individual property to be added to the part- 
nership assets. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 282; Dec. 
Dig. (©=9167.] 

In Bankruptcy. In the matter of James B. Frazer and others, bank- 
rupts. On review of an order of the référée, rejecting a daim against 
the individual estate of Frazer. Order affîrmed. ■ 

Wilbur B. Grandison, of Buffalo, N. Y., for trustée. 
Charles D. Newton, of Geneseo, N. Y., for claimant. 

HAZEIy, District Judge. The référée rejected a claim for $4,000 
filed with him by the petitioning creditor, arising out of certain prom- 
issory notes made by the bankrupt firm of Frazer, Green & Leading- 
ham, and indorsed by James B. Frazer, one of the partners, individ- 
ually. Both the partnership and the individuals were adjudicated 
bankrupts, and the claim herein was filed against the individual as- 
sets of Frazer. The holding of the référée was that the claim was 
provable only as an unsecured claim against the partnership, and the 
question certified for review is whether the indorsement of the part- 
nership note by Frazer amounted to a pref erential payment or trans- 
fer of property, the effect of which would be to enable the said credi- 
tor to obtain a greater percentage of his debt than would be received 
by any other creditor of the same class. 

It appears that the petitioning creditor had f requently loaned money 
to the bankrupt firm on its accounts receivable, and had been accus- 
tomed to return those uncollectible to the copartnership at periodic 
times, usually about December Ist of each year, taking the notes of 
the firm for the différence. This practice continued for five or six 
years. In the autumn of 1912, the petitioning creditor was informed 
by the Geneseo National Bank of Geneseo that the bank would no 
longer accept the obligations or notes of the copartnership, which the 
petitioning creditor customarily discounted at such bank, without the 
individual indorsement of Frazer ; and af tervi^ards, when several par^ 
nership notes became due, the petitioning creditor refused to renew 
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them without such indorsement, which Frazer then gave. Tliere was 
évidence to show the insolvency of the firm at this time, and the peti- 
tioning creditor's knowledge of insolvency. Indeed, the évidence is 
sufïïcient to warrant the belief that Frazer's indorsement was required 
because of such knowledge. The provision of the Bankruptcy Act to 
the effect that the assets of the bankrupt firm must first be applied to 
the payment of the firm debts, and the individual assets to the pay- 
ment of the individual debts, applies whenever a partnership and in- 
dividual partners are adjudicated bankrupt. Any surplus of the indi- 
vidual assets remaining after the payment of the individual debts 
.shall be added to the partnership assets and used for the payment of 
partnership debts, and vice versa. Section 5f. 

[1-3] There can be no doubt that holders of partnership notes bear- 
ing a partner's individual indorsement are entitled to hâve them paid 
out of the individual assets of the indorsing partner, if such security 
was for a présent indebtedness and was not given to effect a préfér- 
ence. In this case Frazer was not individually liable' on the renewal 
notes, and he only indorsed them at the request of the petitioning cred- 
itor, who, as the évidence shows, knew that the insolvency of the 
firm was imminent, and had reasonable cause to believe that the ef- 
fect of the indorsement would be to constitute a préférence. The con- 
tention that none but Frazer's individual creditors are in a position 
to raise the question of préférence is untenable, as the resuit of such 
préférence would be a depletion of the individual assets by $4,000, and 
a conséquent depletion of the surplus to be added to the partnership 
assets. 

The suggestion that the indorsement of the renewal notes was not in 
violation of section 60 of the Bankruptcy Act, as it did not consti- 
tute a transfer of property, is without force, for by section 1 (25) of 
the . Bankruptcy Act the woi^d "transfer" is defined as including, not 
only the sale of property, but "every other and diflferent mode of dis- 
posing of or parting with property, or the possession of property, ab- 
solutely or conditionally, as a payment, pledge, mortgage, gift or secu- 
rity" ; and in Pirie v. Chicago Title & Trust Co., 182 U. S. 438, 21 
Sup. Ct. 906, 45 L. Ed. 1171, the Suprême Court, in construing such 
subsection, holds that a transfer of property "includes the giving or con- 
veying anything of value — anything which has debt-paying or debt- 
securing power." The individual partner Frazer was believed at the 
time of the mdorsement to be solvent, and, as a surplus will remain 
after the payment of his individual debts, the individual and part- 
nership estâtes should be marshaled, to the end that préférences may 
be prevented. Section 5g. Under the circumstances of this case, I am 
of the opinion that payment of the notes in question from the individ- 
ual assets would operate as a préférence. 

In re Jones & Cook (D. C.) 4 Am. Bankr. Rep. 141, 100 Fed. 781, a 
case wherein partnership assets were held subject to individual 
liabilities, the principle covering transactions like the one hère in con- 
troversy is well discussed. It is there said that any scheme or device 
resorted to by persons in contemplation of bankruptcy for the pur- 
pose of charging the partnership assets with individual obligations 
of the partners is a violation of the provision of the Bankruptcy Act, 
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and this principle applies equally, I think, to a scheme or device re- 
sorted to by a créditer for the purpose of charging the individual as- 
sets of a partner with the copartnership liabilities. 

For the foregoing reasons, the claim of the petitioning créditer 
against the individual assets of the bankrupt James B. Frazer is dis- 
allowed, and the order of the référée is affirmed. 



MIDDLESEX BANKING CO. v. EATON, Internai Revenue Collector. 

(District Court, D. Connectlcut. February 11, 1915.) 

No. 1734. 

Internai, Revenue ®=-9 — Excise Tax on Corporations — Ascebtainment of 
Net Income. 

A corporation was engaged in the business of selllng to investors so- 
called "debenture bonds" and "guaranteed real estate securities," the for- 
mer of vehich were its own obligations, with Interest coupons, payable 
to bearer and underwrltten by a trust conipany, with which It deposlted 
as collatéral security farm mortgage securities payable to itself and bear- 
ing a higher rate of interest than the bonds, and the latter being obliga- 
tions payable to itself, bearing its guaranty and secured by farm mort- 
gages; and to whieh were attached interest coupons at the rate agreed 
upon with the purchaser, the corporation retaining separate obligations of 
the mortgagors securing additlonal Interest. The différence in the inter- 
est rates thus paid and thus recelved represented the gross profit of the 
corporation on thèse two classes of transactions. Ileld, that the corpora- 
tion was not a "bank, banklng association or trust company," within the 
meaning of Act Aug. 5, 1909, c. 6, § 38, par. 2, 36 Stat. 112 (Comp. St. 
1913, § 6301), imposing an excise tax on corporations to be computed on 
their net income, nor was the interest paid on such obligations interest 
paid on deposits, which, if it were a banklng company, it would, under 
said section, be entitled to deduct from its gross Income. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 13-28 ; 
Dec. Dig. <&=>9.} 

At Law. Action by the Middlesex Banking Company against 
Robert O. Eaton, Collector of Internai Revenue for the District of 
Connecticut. Trial to court. Judgment for défendant. 

This case having been heard by the court without the intervention 
of a jury, by virtue of a stipulation of counsel made pursuant to the 
provisions of sections 649 and 700 of the United States Revised Stat- 
utes (U. S. Comp. St. 1913, §§ 1587, 1668), the following spécial find- 
ing of facts is made : 

The plaintifif Is a Connecticut corporation having Its principal office and' 
place of business In the city of Middletown, Conn. Its original charter was 
granted by the General Assembly of Connecticut in 1872, and the plaintiff 
was incorporated under the name of the "Middlesex Trust Company," and by 
Its charter it recelved many valuable powers and privilèges, some of whicli. 
were afterwards recalled. In 1875, by a subséquent act of the Législature, 
plaintlfC's name was changea to that of the "Middlesex Banking Company," 
and it bas ever since conducted Its business under that name. 

Several amendments hâve been made to plaintiff's charter, the last of 
which was by act of the General Assembly approved May 17, 1899, which was 
in force during the period of years covered in this controversy, and it pro- 
vides that: "The corporation hereby created shall hâve power to recelve on 
deposit or in eustody for safe-keeiJing, bonds, plate, jewelry, stocks, and 
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other valuable property upon such terms and for such compensation as may 
be agreed upon by tbe sald corporation and by the depositors of anyl such 
property aforesaid; to receive money on deposit and to allow and pay in- 
terest on, sald money, and to loan the same at Interest; to borrow money 
and Issue Its obligations negotlable or otherwlse therefor, In which obliga- 
tions, If secured by first liens upon real estate worth at least double the face 
thereof , holders of trust funds may Invest such funds ; ail the property and 
estate of every kind belonging to sald corporation shall be and stand charged 
wlth the fulfillment of sald obligations as the flrst and prior liens thereon in 
case of the f allure a* sald corporation: Provided, however, that If any trus- 
tée or holder of trust futids shall hereafter invest any such trust funds in the 
obligations of sald company as is provided in this resolution such trustée or 
holder of trust funds shall be personally llable together wlth the surety on 
hls bond, if any bond be given, for any and ail loss or dépréciation in value 
whleh may resuit to such funds while so invested, if the real estate securing 
such Investments shall not at ail times be worth double the face value of the 
obligations purchased by such trustée or holder of trust funds." 

Aslde from its paid-ln capital, whlch at the time of trial vvas outstanding 
and considered a llabllity, and amounted to $338,400, the plalntiff procures 
the necessary funds wlth which to carry on its business prlnclpally from sales 
of a form of investment bond which it terms a "debenture bond," wlth 16 
coupons attached thereto, each coupon representlng the amount of 6 months' 
interest, computed at the rate mention ed on the face of the bond (usually 5 
per centum) and made payable at plaintiff's place of business in Mlddle- 
town, or at the banking house of its New York correspondent. Thèse bonds 
are issued in consécutive monthly séries, and are made "payable to bearer," 
or. If registered, "to the reglstered holder" thereof, and are underwritten by 
the Columbia Trust Company, llkewise a Connecticut corporation located at 
Mlddletovvn, Conn. 

The plalntiff secures the Columbia Trust Company by depositing wlth it 
collatéral of sufficient value, consistlng chiefly of flrst mortgages on real es- 
tate in the South and West, on which the plalntiff has made loans. Each of 
thèse bonds bears the underwritlng agreement of the Columbia Trust Com- 
pany, and makes référence to an agreement entered Into by and between the 
plalntiff and sald the Columbia Trust Company, dated June 2, 18&7. At the 
tlme of hearing thls case the plalntiff had outstanding something over $3,- 
000,000 of thèse bonds which had been purchased and were held by investors. 
It also had on hand a considérable amount of what it termed "installment 
bonds" of the dénomination of $1,000. Thèse were purchased, from time to 
time, by Investors under an agreement on the part of the purchaser to pay 
10 yearly installments of $75 each, and the plalntiff agreed that at the end 
of the 10 years thèse bonds, because of the reserve interest earned by the In- 
stallment payments, would mature and become fully paid up bonds for their 
face value. 

The plalntiff also issued "debenture bonds" in dénominations of $100, $200, 
$250, .$500, $1,000, and $5,000, and each bond contained the following clause: 
"This bond is one of a séries of bonds of like form and ténor, issued by said 
the Middlesex Banking Company under and subject to the provisions of a 
certain agreement between said the Middlesex Banking Company and the 
Columbia Trust Company of Middletown, Conn., as trustée, dated June 2, 
1897, and said the Middlesex Banking Company in order to secure the pay- 
ment hereofl and of ail other bonds of sald séries, has deposlted wlth the 
Columbia Trust Company as trustée, and in trust for the beneflt of the law- 
ful holders of the bonds of sald séries, certain moneys, or notes, obligations, 
asslgnments, or deeds of trust, equal in amount to the bonds so issued, and 
such securities are guaranteed by said the Middlesex Banking Company to be 
valid and subsisting obligations and securities constituting first liens on real 
estate in the states and territories of the United States of America." 

In addition to Its bonds, the plalntiff had outstanding a large amount of 
what it terms "guaranteed real estate securities," representlng mortgage notes 
and mortgages made in favor of plalntiff and subsequently assigned by it to 
purchasers thereof. Thèse mortgages bear the written guaranty of the plaln- 
tiff, and hâve attached thereto interest coupons similar in form to those upon 
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its "debenture bonds." The borrower, however, in sucb a case, gives tbe 
plaintlfl: a separate obligation, payable in installments, and tliis second obliga- 
tion represents the excess interest on which the borrower and the plaintiff 
bave agreed, and is over and above what plaintiff is obligated to pay the 
Eastern investor. In other words, this second obligation of the borrower rep- 
résenta the gross profit in the transaction and becomes the property of the 
plaintiff. 

Plaintiff sells most of its bonds and malîes most of its loans through the 
employment of agents, and obtains a profit for itself by its ability to sell its 
bonds at a low rate) of interest (usually 5 per centum) to investors in the 
East, and then loans the funds thus obtained on Western or Southern land 
mortgages at a much higher rate of interest, sometlmes as high as 9 per 
centum. Only where investors purchase plaintiff's so-called "debenture bonds," 
or the original obligations of mortgagors called "guaranteed real e.state se- 
curities," do the investors corne in direct contact wlth the plaiiitiff or any 
of its executive officers. 

Plaintiff's gross income for the years under considération was as follows: 

Year. Gross Income. 

1909 $401,846.31 

1910 405,335.46 

1911 364,663.72 

1912 341,376.04 

— the greater part of which came from the interest payinents made to it on 
Western and Southern land mortgages,. thougU some of It represented com- 
missions paid on land transactions and rentals from a System of safe-deposit 
boxes and vaults which plaintiff" maintains at its home oilice. It also received 
a part thereof from rentals and sales made by a holding company of lands 
taken by plaintiff' on foreclosure. 

Duriug the years under considération the plaintiff paid as interest on its 
so-called "debenture bonds" and to holders of "guaranteed real estate securi- 
ties" as follows: 

Year. Amount. 

19U9 $240.819.47 

1910 241,497.20 

1911 220,777.51 

1912 212,436.47 

— and in its return of annual net Income to the United States internai revenue 
collecter for each of the above years deducted the sums so paid during the 
respective year in estimating its net income, and thereby was enabled to 
show that there was no tax payable by it under section 38 of the act of 
Oongress of August 5, 1909, entltled "An act to provide revenue, equalize du- 
ties and encourage the industries of the United States, and for other pur- 
poses." 

When maklng its return of net Income plaintiff changed, by erasures and 
interlineations, the gênerai blanlî form of return which was furnished by the 
United States internai revenue office, so that the items concerning the amount 
of interest which was paid in 1909, reads: 
6. (a) Total amount of interest paid January 1 to December 31 
on gênerai indebtedness not exceeding the amount of 
paid-up capital stock outstandmg at the close of the 

year $ 1,385.56 

(b) Interest on évidences of indebtedness issued to customers 

for money left with us by them $240,819.47 

Plaintiff's return for 1910, amended as stated above, reads: 

'i. (a) Total amount of interest paid January 1 to I3ecemtier 31 
on gênerai indebtedness not exceeding the amount of 
paid-up capital stock outstanding at the close of the 

year $ 1,625.57 

(b) Interest on évidences of indebtedness issued to customers 

(or money left with us by them $241.497.20 
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PlaintifÊ's return for 1911, amended as stated above, reads: 
6. (a) Total amouiit o£ interest pald January 1 to December 31 
on gênerai indebtedness not exceeding the amount of 
paid-up capital stock outstanding at the close of the year $ 4,900.76 
(b) Interest on évidences of indebtedness issued to customers 

for money left with us by them $220,777.51 

Plaintiff's retum for 1912, amended as stated above, reads: 

6. (a) Total amount of interest pald January 1 to December 31 

on gênerai Indebtedness not exceeding, etc $ 1,482.58 

(b) Total nmount of interest paid within the year on deposits 
made with us by customers for which are issued our 
debentures and income and installment contracts $212,436.47 

Notwithstanding the déductions for interest paid Investors by plalntiflf, when 
making its return of net income to the internai revenue collecter for thèse 
years, the Commissioner of Internai Revenue refused to allow plaintifC the 
beneflt of said déductions, and caused said returns to be so amended as to 
show plaintiff liable to pay the folio wlng taxes: 

Year. Amount. 

1909 ?1,79S.61 

1910 1,905.68 

1911 2,064.56 

1912 1,782.84 

- — and assessed said sums against plaintiff as the tax payable under said act. 

At no time bas any material différence existed between the plaintiff and the 
Commissioner of Internai Revenue in relation to any items appearlng in 
plaintiff's respective returns of net income during the years in question, 
«ther than that concerning the items coverlng thèse interest paymeuts and 
for which plaintiff claimed the right to make déductions in said returns. And 
that is the question on which the parties were at issue at the hearing of 
this cause. 

Ou January 22, 1912, under threat of exécution belng issued against it, the 
plaintiff paid, under protest, to défendant as coUector of internai revenue for 
the district of Connecticut, the sum of $1,798.61, and then and there demanded 
that said sum be refunded. On April 18, 1912, the Commissioner of In- 
ternai Revenue, however, refused plaintiff's said demand, and no part of said 
sum of $1,798.61, thus paid as the tax assessed under said act for the year 
1909, bas ever been returned to the plaintiff. 

On January 22, 1912, llkewise under threat of exécution being issued against 
it, plaintiff paid, under protest, to défendant as collecter of internai revenue 
for the district of Connecticut, the sum of $1,905.68, the tas assessed against 
it by the Commissioner of Internai Revenue for the year 1910, and at the 
same time made demand that the said amount be refunded. On April 18, 
1912, the Commissioner of Internai Revenue refused said demand, and no 
part of said sum bas ever been returned to the plaintiff. 

On June 28, 1912, under threat of exécution being issued against It, the 
plaintiff paid, under protest, to défendant, as coUector of internai revenue for 
the district of Connecticut, the sum of $2,064.56, the same being the tax, 
assessed against it on its net income for 1911, and then and there demanded 
that the fuU amount be refunded. On September 9, 1912, the commissioner 
refused plaintiff's demand in this respect, and défendant bas never refunded 
any portion of said sum. 

On June 30, 1913, under like threat of exécution being issued against it, the 
plaintiff paid, under protest, to défendant, as coUector of internai revenue 
for the district of Connecticut, the sum of $1,782,84, this being the amount or 
tax assessed against it for the year 1912, and then and there demanded that 
the fuU amount be refunded. On August 29, 1913, the Commissioner of In- 
ternai Revenue refused plaintiff's demand, but offered to refund to plaintiff 
$167.91 of the money which the plaintiff had so paid, but this offer the plain- 
tiff refused. 

During the years 1909, 1910, 1911, and 1912 plaintiff was not requested, nor 
âid it of its own accord, make a report to the bank commissioners of the 
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State of Connectlcut, as Is required of banks and trust companles by section 
3416 of the General Statu tes of Connectlcut, Revision 1902, which reads: 
"Each State bank and trust company shall make to the bank commissioners 
not less than flve reports durlng eaeh year, verified by the oath of Its cashler 
or treasurer. Each such report shall exhlbit in détail and under approprlate 
heads, according to the form which may be prescribed by the commissioners, 
the resources and liabilities of such bank or trust company at the close of 
business on any past day speclfied by the commissioners. Such report shall 
be transmitted to the commissioners within ten days after the receipt of a 
request therefor from them, and shall be publlshed, in such form as they 
may prescribe. In a newspaper in the county where such bank or trust com- 
pany Is located. Every bank or trust company which fails to make and trans- 
mit any such report, when requested by the commissioners, shall forfeit to 
the State ten dollars for each day that it delays to transmit such report." 

Plaintife did, however, during 1909, 1910, 1911, and 1912, make annual re- 
ports to the comuiissioner on building and loan associations, for the state of 
Connectlcut, similar in form to the statement which it rendered the com- 
missioner for the year ending June 30, 1913, which is as foUows: 

The Middlesex Banking Company, 

Middletown, Conn. 

Statement, June 30, 1913. 

Assets. 

Loans secured by flrst liens on real estate $3,781,096.89 

Loans secured by second liens on real estate 49,995.04 

Loans on collatéral security 100,672.27 

Stocks and bonds 116,230.00 

Office building 26,-500.00 

Furniture and flxtures, West 6,396.75 

Past-due Interest remitted for, but not paid us 30,223.53 

Due from branch offices 113,407.95 

Due from sundry persons and agents 53,399.95 

Due from banks and bankers 201,873.81 

Accrued interest on loans owned by the company 66,186.86 

Cash In till 2,068.73 

Other assets, viz.: 

Guaranteed real estate securitles outstanding $2,995,317.05 

Topographical records 14,000.00 

Due from bond sales to insurance companles 26,660.40 

Total $7,584,929.23 

Liabilities. 

Capital stock paid In $ 311,832.42 

Surplus fund 244,000.00 

Undivided profits 18,312.70 

Debenture bonds outstanding 3,200,661.09 

Dividends unpaid 1,292.13 

Accrued interest on debenture bonds 43,907.27 

Due to branch offices 27,630.05 

Other liabilities, viz.: 

Guaranteed real estate securitles $2,995,317.05 

Installment debenture re.serve 664,898.67 

Single payment bond reserve 10,649.63 

Installment debenture bonds 33,473.92 

Income contract reserve 32,420.23 

Due to sundry persons 534.07 

Total $7,584,929.23 

Section 38 of the said act of August 5, 1909, in so far as is applicable to 
this case, provides: 
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"That every corporation, joint stock company or association, organized for 
profit and havlng a capital stock represented by shares, * * * now or 
hereafter organized under the laws of the United States or of any state or 
territory of the United States • * * or now or hereafter organized un- 
der the laws of any foreign country and engaged in business in any state or 
territory of the United States ♦ * * shall be subject to pay annually a 
spécial excise tax with respect to the carrylng on or dolng business by such 
corporation, Joint stock company or association, * * * équivalent to one 
per centum upon the entire net Income over and above five thousand dollars 
received by it from ail sources during such year, exclusive of amounts re- 
ceived by It as dlvldends upon stock of other corporations, joint stock com- 
panles or associations, • * • subject to the tax hereby Imposed: • * • 
Provided, however, that nothlng in this section contained shall apply to 

* * * domestic building and loan associations, organized and operated ex- 
clusively for the mutual beneflt of their members. * * ♦ 

"Second. Such net income shall be ascertained by deductlng from the gross 
amount of the income of such corporation, joint stock company or association, 

* • * received within the year from ail sources, (first) ail the ordinary 
and necessary expansés actually paid within the year ont of Income in the 
maintenance and opération of its business and properties, including ail charges 
such as rentals or franchise payments, required to be made as a condition to 
the continued use or possession of property ; (second) ail losses actually sus- 
tained within the year and not compensated by Insurance or otherwise, in- 
cluding a reasonable allowance for dépréciation of property, if any ; * * * 
(third) interest actually paid within the year on its bonded or other indebted- 
ness to an amount of such bonded and other indebtedness not exceeding the 
paid-up capital stock of such corporation, joint stock company or association, 

* * * outstandlng at the close of the year, and in the case of a bank, 
banklng association or trust company, ail interest actually paid by it within 
the year on deposits ; (fourth) ail sums paid by it within the year for taxes 
imposed under the authority of the United States or of any state or territory 
tbereof, or imposed by the government of any foreign country as a condition 
to carry on business therein; (flfth) ail amounts received by it within the 
year as dlvldends upon stock of other corporations, joint stock companles or 
associations, * * • subject to the tax hereby imposed." 

The court makes the foregoing spécial flnding of facts and directs that the 
same be entered upon the record as a spécial verdict 

Silas A. Robinson and Frank D. Haines, both of Middletown, Conn., 
far plaintiff. 

Frederick A. Scott, U. S. Atty., of Hartford, Conn., for défendant. 

THOMAS, District Judge. This action is brought to recover certain 
taxes wliich plaintiff paid, under protest, to défendant, as collector oi 
internai revenue for the district of Connecticut, in settlement of the 
amounts which the United States Commissioner of Internai Revenue 
caused to be assessed against it under section 38 of the act of Congress 
of August 5, 1909, entitled "An act to provide revenue, equalize duties 
and encourage the industries of the United States and for other pur- 
poses." 

The sole question is this: Should the plaintiff hâve been allowed, 
as a déduction, the amount which it paid as interest to purchasers of 
certain évidences of indebtedness, which it issues and terms "deben- 
ture bonds," and the amount which it paid to purchasers of mortgage 
notes and bonds secured by mortgages on real estate made in plaintiff's 
favor, and subsequently sold and assigned by plaintiff to investors with 
its guaranty, thèse mortgages being what plaintiff terms "guaranteed 
real estate securities"? 
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Plaintiff claims that it was entitled, as déductions, when estimating 
lis net income for the years 1909, 1910, 1911, and 1912, to the amounts 
of ail thèse interest payments. The government resists this claim. 

In 1872 the plaintiff was incorporated under the name of the "Mid- 
dlesex Trust Company" by the General Assembly of the state of Con- 
necticut. In 1875, by législative enactment, its name was changed to 
the "Middlesex Banking Company," by which name it has ever since 
been known, and under which it has conducted its business, with its 
home ofhce in the city of Middletown, Conn., and at the time of hear- 
ing this case it had outstanding a paid-up capital stock of $338,400. 

By gênerai amendments to the plaintiff's charter which were granted 
in 1889 and 1899, and under which it has ever since been acting, it is 
provided that: 

"The corporation hereby created shall hâve power to receive on deposit or 
In custody for safe-keeping, bonds, plate, jewelry, stocks, and other valuable 
property upon such terms and for such compensation as may be agreed upon 
by the said corporation and by the depositors of any such property af oresald ; 
to receive money on deposit and to allow and pay interest on said money, 
and to loan the same at interest; to borrow money and issue its obligations 
negotiable or otherwise therefor, in which obligations, if secured by first liens 
upon real estate worth at least double the face thereof, holders of trust funds 
may invest such funds ; ail the property and estate of every kind belonging 
to said corporation shall be and stand eharged with the fulfiUment of said 
obligations as the flrst and prior liens thereon in case of the failure of said 
corporation: » • * Provided, however, that if any trustée or liolder of 
trust funds shall hereafter invest any such trust funds in the obligations of 
said Company as is provided in this resolution such trustée or holder of trust 
funds shall be personally liable together with the surety on his bond, if any 
bond be given, for any and ail loss or dépréciation in value which may resuit 
to such funds while so invested, if the real estate securing such investments 
shall not at ail times be worth double the face value o£ the obligations pur- 
chased by such trustée or holder of trust funds." 

Aside from its paid-in capital, plaintiff obtains the necessary funds 
with which to carry on its business from the sale of its so-called "de- 
benture bonds" and "guaranteed real estate securities," and also from 
the receipts of a System of safe-deposit vaults and boxes which it 
maintains in its home office building. It then invests thèse fnnds in 
Western real estate mortgages at a high rate of interest, sometimes as 
high as 9 per centum, at the same time seUing its bonds and other se- 
curities to Eastern investors at a much lower rate, usually not higher 
than 5 per centum. The différence in the interest rate thus paid and 
thus received represents the gross profit which the plaintiff obtains in 
the transaction. 

Plaintiff's "debenture bonds" are issued in consécutive monthly sé- 
ries in dénominations of $100, $200, $250, $500, $1,000, and $5,000, 
and are made "payable to bearer," or, if registered, "to the registered 
holder" thereof, and are underwritten by a trust company. The 
plaintiff in turn secures the trust company by depositing with it col- 
latéral of sufficient value, which consists mostly of Western real 
estate mortgages on which it has loaned its funds. Each bond bears 
the underwriting agreement, and at the time of the trial of this case 
something over $3,000,000 of bonds were outstanding in the hands 
of investors, as was also a large amount of its 'guaranteed real estate 
securities." 
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Ail of the bonds contain a clause by which the plaintiff reserves 
the right (at its option) to retire the same af ter due publication of the 
notice provided for in and required by the bond. Another clause pro- 
vides that: 

"Thls bond Is one of a séries of bonds of like form and ténor, issued by 
said the Middlesex Banking Company under and subject to thie provisions of 
a certain agreement between said the Middlesex Banking Company and the 
Oolnmbla Trust Company of Mlddletown, Connecticut, as trustée, dated June 
2, 1897, and said the Middlesex Banking Company, in order to secure the 
payment hereof and of ail other bonds of said séries, has deposited with the 
Columbia Trust Company as trustée and in trust for the benefit of the lawful 
holders of the bonds of said séries, certain moneys, or notes, obligations, as- 
slgnments, or deeds of trust, equal in amount to the bonds so issued, and 
such securltles are guaranteed by said the Middlesex Banking Company to be 
valid and subsisting obligations and securities eonstituting first liens on real 
estate in the States and territories of the United States of America." 

To each of thèse bonds is attached 16 coupons, which read as fol- 
lows: 



«■S 






On the flrst $6.25 

day of 

The Middlesex Banking Company 

promises to pay Six ^^/loa Dollars at the Banking House of the 
Company in Middletown, Connecticut, or at tho t . inncgA?T^g 8 
NATION Ali EANK OF JIEV . " Ycr.ll, to bearer, being six months* 
interest on real estate first mortgage trustée 

Bond No. Séries 

Secretary. Président. 



Coupons of like form are also attached to each of the so-called 
"guaranteed real estate securities," the interest payable under the 
coupons so attached being the rate agreed upon by the plaintiff and 
the Eastern investor, but not of as high a rate as that which the mort- 
gagor has agreed to pay to plaintiff on the loan. Plaintiff in such a 
case obtains from the mortgagor separate obligations for the différ- 
ence in the rate, and retains thèse in its possession, although it has 
parted with the mortgagor's original obligation. The excess interest 
represented by thèse separate obligations of the mortgagor in such 
cases is the plaintiff's gross profit in this kind of transaction. 

Plaintiff sells almost ail of its bonds and "guaranteed real estate se- 
curities" and makes most of its loans through the employment of 
agents, so that in only a comparatively few instances do the inves- 
tors in thèse bonds and securities corne in direct contact with plain- 
tiff or any of its officers, and it is only in cases where investors régis* 
ter bonds that their names are known to the plaintiff. 

Plaintiff paid as interest on its so-called "debenture bonds," and to 
holders of its "guaranteed real estate securities" during the years in- 
volved in this suit, as f ollows : 

1909 $240,819.47 

1910 241,497.20 

1911 220,777.51 

1912 212,436.47 
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In makîng its annual return of net income to the United States in- 
ternai revenue collector for each of the above-mentioned years, the 
plaintiff deducted the sum so paid as interest, and it was thereby 
enabled to show that no excise tax was payable by it under the act of 
1909. When making its return of net income for thèse years, plaintiff 
changed, by erasures and interlineations, the gênerai blank form of 
return which is furnished by the United States internai revenue office, 
so that the items concerning the amount of interest which was paid 
in 1909 read : 

6. (a) Total amount of interest paid January 1 to December 31 on 
gênerai indebtedness net exceeding the amount of paid-up 

capital stock outstandlng at the close of the year $ 1,385.50 

(b) Interest on évidences of indebtedness issued to customers 

for money left with us by them $240,819.47 

Plaintiff's return for 1910, amended as stated above, reads : 

6. (a) Total amount of interest paid January 1 to December 31 on 
gênerai indebtedness not exceeding the amount of paid-up 

capital stock outstanding at the close of the year $ 1,625.57 

(b) Interest on évidences of indebtedness issued to customers 

for money left with us by them $241,497.20 

Plaintiff's return for 1911, amended as stated above, reads: 

6. (a) Total amount of interest paid January 1 to December 31 on 
gênerai indebtedness not exceeding the amount of paid-up 

capital stock outstanding at the close of the year $ 4,900.76 

(b) Interest on évidences of indebtedness issued to customers 

for money left with us by them $220,777.51 

Plaintiff's return for 1912, amended as stated above, reads: 

G. (a) Total amount of interest paid January 1 to December 31 on 

gênerai indebtedness not exceeding, etc $ 1,482.58 

(b) Total amount of interest paid within the year on deposits 
made with us by customers for which are issued our de- 
bentures and income and installment contracts $212,436.47 

The Commissioner of Internai Revenue, however, refused to allow 
the plaintiff the déductions claimed, and caused the plaintiff's income 
returns for thèse years to be so amended as to show the plaintiff lia- 
ble to pay a tax on its net income, as follows: 

Year. Amount of Tax. 

1909 $1,798.61 

1910 1,905.68 

1911 2,004.56 

1912 1,782.84 

— and assessed said sums against the plaintiff as the tax payable un- 
der said act. The action of the Commissioner in refusing to allow the 
claimed déductions, and in levying and coUecting the tax for the 
amounts specified above, are the questions raised in this suit. 

On January 22, 1912, plaintiff paid, under protest, to défendant, as 
collector of internai revenue for the district of Connecticut, the sum 
of $1,798.61 for the year 1909 and $1,905.68 for the year 1910, the 
amount of the tax assessed against it for each respective year, and 
under threat of exécution being issued against it. Thereupon it made 
demand that said sums be immediately refunded, but on April 18, 
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1912, the Comniissioner of Internai Revenue refused plaintiff's de- 
mand, and no part of the money thus paid has been returned to plain- 
tiS. 

On June 28, 1912, under a like threat of exécution being issued 
against it, plaintifif, under protest, paid to défendant, as collector of 
internai revenue for the district of Connecticut, the sum of $2,064.56, 
the amount of the tax assessed against it on its net income fon 1911, 
and then and there demanded that the full amount be refunded, but 
on September 9, 1912, the Commissioner refused plaintiff's said de- 
mand, and défendant has never since refunded to plaintiff any por- 
tion of the sum thus paid. 

On June 30, 1913, under like threat of exécution being issued against 
it, plaintiff again paid, under protest, to the défendant, as collector, 
the sum of $1,782.84, being the amount of the tax assessed against it 
on its net income for the year 1912, and then and there demanded 
that said sum be refunded ; but on August 29, 1913, the Commissioner 
of Internai Revenue refused to honor plaintiff's said demand, other 
than to offer to return to plaintiff $167.91 of the amount paid as the 
tax for that year, which offer plaintiff refused, and no part of said 
$1,782.84 has ever been paid back. 

Section 38 of the act of Congress now under considération, so far 
as it is applicable hère, provides : 

"That every corporation, joint stock company or association, organized for 
profit and havlng a capital stock represented by shares, • » • now or 
hereafter organized under the laws of the United States or of any state or 
territory of the United States or under the acts of Congress applicable to 
Alaska or the District of Columbla, » • * shall be subject to pay an- 
nually a spécial excise tax with respect to the carrying on or doing business 
by such corporation, joint stock company or association, • * * équivalent 
to one per centum upon the entlre net income over and above flve thousand 
dollars received by it from ail sources during such year, exclusive of amounts 
received by it as dividends upon stock of other corporations, joint stock com- 
panies or associations, * * ♦ subject to the tax hereby imposed. * » » 

"Second. Such net Income shall be ascertained by deducting from the gross 
amount of the income of such corporation, joint stock company or association, 
* • • received within the year from ail sources, (flrst) ail Ôie ordinary and 
necessary expenses actually paid within the year out of income in the main- 
tenance and opération of its business and propertles, ♦ * * (second) ail 
losses actually sustalned within the year and not compensated by Insurance 
or otherwlse, * * * (third) interest actually paid within the year on Its 
bonded or other indebtedness to an amount of such bonded and other in- 
debtedness not exceeding the paid-up capital stock of such corporation, joint 
stock company or association, • • • outstanding at the close of the 
year, and in the case of a bank, banking association or trust company ail in- 
terest actually paid by it within the year on deposlts. • • • » 

In order that the plaintiff may prevail in this case, it must show, 
first, that it is in f act either a bank, banking association, or trust com- 
pany; and, second, that the interest payments which it made, and for 
which it now claims a judgment, were interest payments made to de- 
positors. In this it has failed. 

Section 3416 of the General Statutes of Connecticut (Revision of 
1902), which was in force during the years 1909, 1910, 1911, and 1912, 
requires that each, state bank shall render to the bank commissioners 
not less than five reports during each year, verified by the oath of its 



96 221 FEDEltAL RErORTEB 

cashier or treasurer ; that each report shall exhibit in détail and un- 
der appropriate heads, according to the form which may be prescribed 
by the commissioners, the resources and liabilities of siich bank or 
trust Company at the close of business on any past day specified by 
the commissioners ; that such reports shall be transmitted to the com- 
missioners within ten days after the receipt of a request therefor from 
them, and shall be published in such form as they may prescribe, in a 
newspaper in the county where such bank or trust company is located ; 
and that every bank or trust company which fails to make and trans- 
mit any such report, when requested by the commissioners, shall for- 
fait to the State $10 for each day that it delays to transmit such report. 
Notwithstanding this statute, plaintiiï was not requested by the bank 
commissioners to make any report, and did not of its own accord 
make any of the reports required by the statute during any of the 
years in question, nor for some years prior thereto, but did make a 
report annually to the Connecticut commissioner on building and loan 
associations. Its report for the year ending June 30, 1913, is as fol- 

lows: 

The Mlddlesex Banking Company, 

Middletown, Oonn. 

Statement, June 30, 1913. 

Assets. 

Loans secured by first liens on real estate $3,781,096.89 

liOans seeured by second liens on real estate 49,995.04 

Loans on collatéral security 100,672.27 

Stocks and bonds 116,230.00 

Office building 26,500.00 

Furnlture and flxtures, West 6,396.75 

Past-due Interest remitted for, but not paid to us 30,223.53 

Due from branch offices 113,407.95 

Due from sundry persons and agents. 53,399.95 

Due from banks and bankers 201,873.81 

Accrued interest on loans owned by tbe company 66,186.86 

Cash in till 2,068.73 

Other assets, vlz.: 

Guaranteed real estate securities outstandlng $2,995,317.05 

Topograpbical records 14,000.00 

Due from bond sales to Insurance companies 26,660.40 

Total $7,584,929.23 

Liabilities. 

Capital stock pald In $ 311,832.42 

Surplus fund , 244,000.00 

Undivided profits 18,312.70 

Debenture bonds outstandlng 3,200,661.09 

Dividends unpaid 1,292.13 

Accrued interest on debenture bonds 43,907.27 

Due to branch offices 27,630.05 

Other liabilities, vlz.: 

Guaranteed real estate securities $2,995,317.05 

Installment debenture reserve ; . . . . 664,898.67 

Single payment bond reserve 10,649.63 

Installment debenture bonds 33,473.92 

Income contract reserve 32,420.23 

Due to sundry persons 534.07 

Total $7,584,029.23 
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Fiom this report it will be seen that there is nothing in it to indicate 
that the plaintiff received any deposits of money from any person or 
persons whatsoever. 

While in the act of Congress hère under considération {Z6 Stat. c. 
6, p. 113) the terms "banlc," "banking association," and "trust com- 
pany" are used, 'yet the act contains nothing whereby an idea may 
be gained as to what was intended by Congress to be included under 
those terms. It must be strictly construed against the government. 
By comparison with former législation on the same subject somehelp 
may be gained in construing this statute. In this respect it differs 
from the act of June 30, 1864 (Rev. Stat. U. S. § 3407 [U. S. Comp. 
St. 1913, § 6288]) in which act Congress defined the terms "bank" 
and "banker" as : 

"Every incorporated or other bank, and every person, firm, or company 
having a place of business where crédits are opened by the deposit or collec- 
tion of money or currency, subject to be paid or remitted upon draft, cbeck, 
or order, or where money is advanced or loaned on stocks, bonds, bullion, 
bills of exchange, or promissory notes, or where stocks, bonds, bullion, bills 
of exchange, or promissory notes are received for discount or for sale, shall 
be regarded as a bank or as a banker." 

In the act of June 30, 1864, it was also provided that the section 
which required a tax to be paid monthly by any person, bank, as- 
sociation, company, or corporation engaged in the business of bank- 
ing, upon the average amount of deposits of money made therein, sub- 
ject to checks, etc., should not apply to any savings bank having no 
capital stock, and whose business was confined to receiving deposits 
and loaning the same on interest for the benefit of the depositors only, 
and which did np other kind of a banking business. 

Keeping in mind, therefore, the similarity of purpose of both of 
thèse acts, viz., to produce revenue for the government, it seems rea- 
sonable to assume that Congress intended by the act of August 5, 
1909, to confine the allowed réduction of interest payments to such 
banks or banking associations, as would come within the définition 
and exception of the act of June 30, 1864, and in addition to such 
institutions it also permitted trust companies which pay interest on 
funds deposited therein by customers to hâve the benefit, by déduc- 
tion, of such payments. Congress no doubt believed that, by allowing 
the interest thus paid to depositors to be deducted from the income 
of such banks, banking associations, or trust companies, it was allow- 
ing an exemption in favor of a large class of small depositors to 
whom it desired to show every considération, for the purpose of foster- 
ing a spirit of frugality and thriftiness. 

That the plaintiff does not come within the class of institutions in- 
tended by Congress to hâve the benefit of such déductions seems 
clear, as the method of conducting its business indicates that it ob- 
tains funds for its own use by the sale of its own bonds, and of se- 
curities made in its favor in the first place and bearing its own guar- 
anty. This being so, as I view it, the plaintiff cornes within that class 
of corporations known as "investment and mortgage loan companies," 
and the décision in this case must therefore follow that reported in 
Selden v. Equitable Trust Ce, 94 U. S. 419, 24 I.. Ed. 249. 
221 F.— 7 
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The ruie which was applied by the Circuit Court of Appeals for 
the Second Circuit in the case of Anderson v. 42 Broadway Co., re- 
ported in 213 Fed. 717, 130 C. C. A. 338, cited and relied upon by 
the plaintiff, can hâve no application hère, as the facts in that case 
disclose that the interest payments there claimed for déduction were 
payments of interest on bonds secured by mortgages on that com- 
pany's sole pièce of real estate, and were therefore proper déductions 
under the provision contained in the act relative to the allowance of — 
"ail the ordinary * * ♦ expenses actually paid withln the year out of In- 
come in the maintenance and opération of its business and propertles, In- 
cludlng ail charges such as rentals or franchise payments, requlred to be made 
as a condition to the contlnued use or possession of property." 

Had the interest payments for which the plaintiff in this case claims 
a déduction been payments made by it to holders of mortgages on its 
own properties, this court would be bound to apply the rule sanctioned 
in the above-mentioned case. In view of the différence in the situa- 
tion of the parties in that case and this, and of the methods of trans- 
acting business, judgment hère must be rendered for the défendant. 

Decree accordingly. 



THE CORFB CASTLE. 
(District Court, E. D. New York. February 15, 1915.) 

1. Shippœng <S=»170— Demurrage — Right of Action bt Liqhter. 

A shipper, holding a permit from a steamship for dellvery of cargo 
thereto, employed Ughters of llbelant to make such delivery. By the 
custom of the port and the rules of the Produce Exchange a lighter was 
entltled to be discharged withln 48 hours, and to charge demurrage at 
the rate of $10 per day thereafter; notice to be given to its employer 
each day during the accruing of demurrage. Helû, that, in view of the 
fact that there was an express contract between the steamship and 
shipper under which the delivery was made, there was no impUed con- 
tract which would support an action for demurrage by libelant directly 
against the steamship ; hls right of action being against the shipper. 

[Ed. Note. — For other cases, see Shipping, Cent Dig. §§ 565-567; Dec. 
Dig. <@=>170.] 

2. Shipping <S=»170 — "Ordinary Demurrage." 

"Ordinary demurrage" is a claim by the vessel or the owner of the ves- 
sel against the charterer or the cargo ; or It may be a clalm by the char- 
terer against some person failing to perform a maritime duty to the ves- 
sel. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 565-567 ; Dec. 
Dig. ®=»170.] 

In Admiralty. Suit by the Water Front Contracting & Lighterage 
Company against the steamship Corfe Castle; Norton, Lilly & Co., 
claimants. Decree for claimants. 

Frederick W. Park, of New York City, for libelant. 

Russell T. Mount, of New York City, for claimants. 

CHATFIELD, District Judge. The libelant allèges two causes of 
action, involving exactly similar propositions, against the steamer 

®=3For other esises see samo toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexe» 
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Corfe Castle, on împlied contract for demurrage, arisîng from the 
time taken at Bush's Stores Dock by the représentatives of the Ameri- 
can & African Steamship Line to transfer certain cargo from the 
lighters of the libelant to that stearher, while the said steamer was 
being loaded at that dock. 

It is admitted that the steamer was at Pier 2, Bush's Docks, foot of 
Forty-Ninth street, Brooklyn, upon the occasions in question. The 
lighters sent by the Hbelant for the purpose of delivering the cargo 
arrived at the times alleged, and the cargo was not taken on board un- 
til the dates claimed. In one of the instances, the particular h'ghter 
was taken away, but a smaller lighter left in her place, the cargo being 
transferred ; and the proof s hâve theref ore made the déniai of knowl- 
edge by the claimant upon that point an immaterial issue. 

It is also admitted that the rate of demurrage claimed, $10 a day, is 
the customary rate in the port of New York for such a service, and 
is a reasonable charge. 

The claimants do not deny that the goods carried upon the lighters, 
which were certain cases of oil from the Corn Products Refining Com- 
pany, were intended as a part of the cargo of the Corfe Castle, a'ftd 
were finally carried upon the voyage in question. 

In accordance with the custom of the American & African Steam- 
ship Line, permits torn from a book furnished by the steamship 
line were made out in the foUowing gênerai form, and signed by the 
agents of the steamship company, at the request of the Corn Products 
Refining Company, which hired the lighters to make the deliveries 
in question. 

Form of receipt: 

American & African Steamship Line, 
Norton & Son, Agents. 
Use American & African Steamship Une receipts only. 



New York, 

To the Clerk of S. S , 

For 

Receive t'rom 

the undermentloned packages subject to the conditions of steamer's blUs of 
lading. 



To be delivered on or before 

AU goods xnust be prominently port marked. 
Steamer at 

Pier 2, Bush Docks, 
Foot of éyth St., Brooklyn. 



Pro Agents. 
Ail risk of lire or flood while goods are on the dock to be borne by shippers. 

No freight recelved after 5 p. m. ; Saturdays, 12 m. 

The receipts on the second occasion differ only in that the words 
"on or before" were stricken out, so that the oermit read, "To be de- 
livered December 24th." 
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The libelant has offered in évidence certain rules of the New York 
Produce Exchange, admittedly binding upon its members, and also 
évidence to «the effect that there is a custom in the harbor of New 
York for lighters to charge demurrage at the rate of $10 a day, when 
more than 48 hours are consumed in unloading the barge, exclusive 
of Sundays and holidays. Thèse rules of the Produce Exchange, 
adopted February 4, 1875, and amended at varions times up to August 
2, 1912, after providing for various matters (including the charge of 
$10, and for 48 hours as lay days, etc.), contained the following : 

"Rule 6. — In ail cases where demurrage Is being incurred, It shall be the 
duty of the lighterman to glve the employer notice by furnishing hlm with 
blU of demurrage not later than 12 o'elock m. on each day, in order that the 
employer in his turn may hâve an early opportunity of claiming from the 
Bhlp's agents or others who may be liable to him in Ûie matter; and in case 
of the neglect of this duty by the lighterman, whereby the employer shall hâve 
lost his claim for demurrage, then such amount of demurrage so lost shall 
be borne by the lighterman." 

It will be noticed that this rule is intended to give the employer an 
opportunity to reimburse himself from any one liable therefor to the 
amount of the demurrage which he has incurred to the lighterman. 

Rule 3 provides that, after the expiration of the lay days : 

"Demurrage shall accrue against each shipper, consignée, sMpoioner, or 
ship agency, as the case may be." 

Rule 4 (B) provides for but one bill of demurrage, if the shipowner is 
to pay the charge, when two or more deliveries are made on one 
lighter. 

It is shown by the record that the question of responsibility for the 
hire of lighters, over a period of delay caused by the failure of a ship 
or consignée to receive the goods from the lighter within the period 
of 48 hours, has been the occasion of much dispute, but little litigation 
has resulted or progressed to the point of décision. 

The railroad companies transmitting goods for shipment to foreign 
ports, and ail Unes of steamships receiving goods for foreign ship- 
ment, hâve a substantial interest in this question, and under the Inter- 
state commerce law, by Act June 29, 1906, c. 3591, 34 Stat. 586, § 2 
(Comp. St. 1913, § 8569), the published tariffs of the Interstate com- 
merce railroads include a provision requiring the steamship company 
to provide a berth and receive the load from the Hghter within two 
days after reporting, after which time demurrage shall accrue at the 
rate of $1Q a day against the steamship company. 

This provision was construed in the case of Lehigh Valley Railroad 
Co., Central Railroad Co. of New Jersey, and New York Central & 
Hudson River Railroad Co. v. Anchor Line, Eimited, 219 Fed. 716, 
135 C. C. A. 388, by the District Court for the Southern District of 
New York (afïirmed December 15, 1914, C. C. A.). In the court 
below, it was held that the railroad companies, even under the au- 
thority and direction of the Interstate commerce law, could not impose 
the obligation of this penalty for delay upon foreign steamship com- 
panies, inasmuch as the statutory authority of the Interstate Commerce 
Commission did not cover the acts of the steamship companies with 
respect thereto. 
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The décision was confined strictly to an attempt to enforce the statu- 
tory penalty, and the opinion expressly says that the court is relieved 
from considering — 

"whether the 'permit' constitutes a contract for the violation of which dam- 
ages for delay (commonLy called demurrage) may be coUected." 

And again : 

"The alleged custom of Issulng pennlts and then paytng no attention to 
them, or asking for permits and then dolng nothlng, suggests interestlng 
questions. But thèse libels do not demand demurrage in any true sensé; 
they are really filed to recover a species of penalty." 

On appeal, the opinion does not pass upon the question of the juris- 
diction of the statute, but affirms the décision because there was no 
contract as to the demurrage charges shown between the steamer and 
the other parties. 

The claimants herein hâve cited the cases of Randolph v. Wiley et 
al., 118 Fed. 77, Smith v. Robert R. Sizer & Co., 134 Fed. 928, and 
Crowley v. Hurd, 172 Fed. 498, as authority for the proposition that the 
rules of the Produce Exchange are not binding upon the claimants in the 
présent action, unless it be affirmatively shown that they are members 
of the Exchange. This would seem to be a reasonable conclusion, un- 
less, as is said in Randolph v. Wiley, supra, the rules referred to hâve 
become a custom in the port. 

As was held in the cases just cited, a customary rule in the port will 
be recognized, and it would appear from the évidence in the présent 
case that the rules of the Maritime Exchange are in accord with the 
recognized custom that a lighterman is entitled to charge $10 a day 
demurrage (against any party liable) for the time consumed in receiv' 
ing the cargo of a lighter beyond the period of 48 hours after report- 
ing, exclusive of Sundays and holidays. 

As also held in the cases iust cited, and in the case of Gilbert Transp. 
Co. V. Borden, 170 Fed. 706, 96 C. C. A. 26, the responsibility for de- 
murrage is (unless expressly made the subject of contract) a recog- 
nized liability on the part of the party bound by the charter to accom- 
plish the discharge of the ship within the expected — that is, the cus- 
tomary — time and at the customary rate. 

The case of Williams v. Theobald (D. C.) 15 Fed. 465, reviews, on 
pages 468 to 471, inclusive, many early cases, and the origin of the lia- 
bility is plainly expressed in the décision by Sir James Mansfield, in 
Burmeister v. Hodgson, 2 Camp. 488, to the efïect that : 

"The law could only ralse an Implied promise to do what was usualliy 
stipulated for by express eovenant, viz., to discharge the ship in the usual 
and customary time for unloading such a cargo." 

Further, the claimants cite the case of The Ask (D. C.) 156 Fed. 678, 
in which the court refused to allow the charterer to amend his libel, 
so as to bring in a cause of action sought to be alleged by a third par- 
ty who had been acting through the charterer and for whom the char- 
terer claimed to be a trustée. 

It is évident that the doctrine of subrogation by assignment of 9 
claim could not be extended so as to cover a mère agency or authority 
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to act as attorney in fact. The agent or attorney could not bring an 
action in his own name, and as if in his own right, upon the mère 
explanation that he was in reality seeking to enforce a légal right of 
another party and was accountable therefor if successful. But the 
question determined in The Ask Case, sopra, is not conclusive m the 
présent situation. 

The only case cited by either party, suggesting the précise facts of 
such a situation as is presented in the présent action, is that of White 
V. North German Lloyd S. Co., 61 Mise. Rep. 268, 113 N. Y. Supp. 
805, in which a shipper sought to hold the railroad company and also 
the steamer for failure to convey as freight upon the steamer certain 
apples which had been delivered by the railroad company to the steam- 
er, under a permit issued by the steamship agents, dated February 28, 
1907, for the receipt upon March 4th of the apples in question. The 
shipper, in order to make certain the carriage of the goods upon that 
steamer, added the words "a. m." to the date for dèlivery, and the 
steamer appears to hâve been ready to receive the goods up to 1 p. m., 
but thereafter was under such compulsion for storing other freight 
that a part of the apples could not be taken on board when they were 
delivered at about 3 o'clock. 

The case bas nothing to do with the question of demurrage, except 
in so far as the court, which held the railroad liable and exonerated 
the steamer, used the following language (61 Mise. Rep. on page 272, 
113 N. Y. Supp. on page 807): 

"At most the permits constituted an ofCer by the défendant steamship 
company to receive the apples on board Its steamer, but dld not blnd the 
plaintitts to deliver them. It therefore lacked the élément of mutuallty and 
could not bind the défendant." 

And, again, the court says, that the permits — 

"were mère instrumeutalities of convenience, employed by the steamship com- 
pany to facilitate the classification, distribution, and loading of the cargo." 

It is évident that the contract was unilatéral ; that is, until the per- 
mit was used, no obligation at ail rested upon the steamship company, 
and the contract of the railroad company in that particular case was 
apparently subject to the exact arrangement between the shipper and 
the steamer. 

It was unnecessary, therefore, for the court to détermine whether 
the shipper might compel the steamer to live up to a différent contract 
than that which he himself acted upon, and whether he could hâve in- 
sisted that the steamer reserve space for his freight. In other words, 
the détermination that the paper in that case was nothing but a per- 
mit was (upon the facts of the case) plainly correct, and the liability 
of the railroad company was not relieved by what would bave hap-< 
pened if a différent contract between the shipper and the steamer 
had been shown. 

But in so far as there seems to be a décision that a permit of this 
nature could create no obligation at ail, and hence by inference that 
no damages as to the method of receipt or treatment of the goods 
could arise therefrom, such décision was unnecessary to the resuit 
of that case, and is not therefore conclusive upon the question. 
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If the shipper acts upon the permit, and the paper is presented to 
the steamer, it necessarily invests the shipper and the hghterman with 
ail the rights that are recognized by law in such a transaction. If the 
goods are received by the ship, then the permit constitutes one of the 
circumstances entering into the contract of carriage. If the goods are 
not received by the ship, a détermination that the ship was not, in the 
White Case, supra, bound to receive them, nor liable for damages be- 
cause of its refusai to do so, does not preclude the détermination of 
the rights of the parties in other cases growing out of the events 
up to the time of such a refusai. 

We hâve therefore now presented the direct question whether the 
lighterman or common carrier (having shown a custom in the port, 
and as expressed in the rules of the Produce Exchange, to accept de- 
livery vk^ithin 48 hours, and to be entitled to charge demurrage against 
the party liable, at the rate of $10 a day thereafter) can treat the ship 
as the owner of a vessel would treat a charterer or the cargo, and 
can directly collect from the new carrier — that is, the steamship — the 
demurrage which undoubtedly, under the rules of the Produce Ex- 
change, could be first denianded and coUected from the parties em- 
ploying the lighter, and in turn by subrogation exacted at their hands 
from the steamship, if the contract between the shipper and the steam- 
ship makes the steamship responsible therefor. 

By analogy to the case of The Ask, supra, it is évident that the ship- 
per could not set up a cause of action against the steamship, solely on 
the ground that the lighter might or might not hâve a right of demur- 
rage against some one, and the shipper could make such a demand 
only upon payment of the demurrage and subrogation to the liability 
therefor. 

The libelant suggests that under the doctrine of Lawrence v. Fox, 
20 N. Y. 268, the lighterman should be allowed to enforce a liability 
against the steamship which he claims is recognized to be made by 
the shipper for his (the lighterman's) benefit. It does not seem that 
such a situation is presented, nor that any contract is shown in which 
the lighterman is interested, so as to give him a cause of action against 
the steamer, on the theory of Lawrence v. Fox, supra, nor do the rules 
of the Produce Exchange help the libelant. On the contrary, the sim- 
ple method indicated by those rules would seem to be the obtaining 
of a provision in the permit that the steamer would be liable for de- 
murrage if the shipper was compelled to pay the same. But that lia- 
bility cannot be enforced against the person giving the permit (in the 
absence of express contract) unless a right of action therefor is estab- 
lished by statute or by custom. 

The attempt under the Interstate commerce law to create such a 
liability by statute seems to hâve failed to meet the situation, and no 
custom has been proven other than the recognized right of the lighter- 
man to charge his employer for the time of his employment. 

The libelant's claim, therefore, must dépend solely upon implied 
contract, if one is created by the acceptance of and actiçn upon the 
ofifer contained in the permit issued by the steamship agents. Thèse 
permits contemplate the completion of a contract for carriage. They 
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hbld out to the person receiving them the right to act in accordance 
therewith. The lighterman making the delivery and having in his pos- 
session the permit is invested with the rights, so far as exercising the 
permit is concerned, of the Corn Products Refining Company, to which 
it is issued. If damage is caused by the act of the steamship com- 
pany, contrary to the rights estabhshed by the permit, then the steam- 
ship Company is liable therefor. If a lighterman, in possession of 
one of thèse permits, were assaulted or injured in such a way that 
the steamship company were responsible, his possession of the permit 
would estabhsh his rights for protection. In a similar way, the pos- 
session and action under the permit invoke the customary treatment 
of the goods ofïered, and are a sufficient basis to entitle the holder of 
the permit to damages for a violation of the recognized rights of any 
one acting under the permit. 

It seems to be satisfactorily established that the rights of a person 
acting under such a permit are to be relieved of the goods within 48 
hours, exclusive of Sundays and holidays, unless delay is caused with- 
out the fault of the receiving party, viz., the ship which has issued the 
permit. This is exactly the sort of right which has given rise to the 
allowance of demurrage against a cargo or consignée, but such dam- 
age is for the loss of services of the boat, at the hands of the party 
hiring the use of the boat. 

The libelant in the présent instance claims in addition the right to 
collect such demurrage from a party which it thinks is bound to re- 
spect the needs of the owner of the boat, and to respect that owner's 
reliance upon the period of 48 hours as sufficient time in which to hâve 
his boat freed from the cargo thereon. But why should he undertake 
the protection of his employer, who may or may not hâve the right to 
enforce such protection? 

It has been decided that, where custom or recognized principles of 
law affect the case, no implied contract can exist against a third party. 
In the case of Dunwoody v. Campbell, 106 Fed. 542, 45 C. C. A. 464, 
a libel was filed for demurrage against a steamer for delay in load- 
ing lumber at the port where the cargo was taken on. The court says 
that the relations between the persons furnishing the cargo and the 
ship were not set forth in the libel, and that the court could take cog- 
nizance of the fact that nearly ail of the contracts of lading at that 
port provided that the charterer should pay the expenses of loading 
and expressly regulated the respective duties of the charterer with the 
ship. The court in that case disregarded the allégation that the dé- 
tention was not by the hirers (that is, the charterers),' but solely by 
the master of the vessel, and, inasmuch as the ship was not liable un- 
der express contract, held such gênerai allégation was insufficient to 
make the ship liable ex delicto, or under any contract that could be 
fairly implied. 

[ 1 ] It is rather difïicult to see how the court could, upon exceptions 
to the libel containing this allégation, détermine that the ship would be 
liable for no wrongdoing. But in so far as the case disposed of the 
claim for demurrage against the ship, it apparently décides that where 
a charterer is liable for the hire of a barge, and where a rule or eus- 
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tom exists protecting the barge owner with référence to such liability, 
any claim for demurrage must be présentée! by the party who can 
show, either upon the pleadings or by testimony, that he bas suffered 
a loss because of a breach of either express or implied contractual 
duty to him and not to a third party. 

[2] Ordinary demurrage is a claim by the vessel or the owner of 
the vessel against the charterer or the cargo; or it may be a claim 
by a charterer against some person failing to perform a maritime duty 
to the vessel. But it would be a forced construction of a charter party 
to hold that the owner of the vessel could ignore making his claim 
under the charter for the use of the vessel, and file a libel against some 
person who he thinks bas caused the violation of those rights and in- 
curred liability to the person bound by the charter to unload the ves- 
sel within a certain time or pay a penalty therefor. 

It is difficult to see how an implied contract can be worked out by 
which rights would be established in direct contradiction of the ex- 
press provisions of the usual charter. Where no written charter ex- 
ists, but where the vessel is merely delivering goods to a steamer upon 
a permit, and is hired for the purpose, it does not seem that the right 
of demurrage claimed to exist against the cargo or the party hiring 
the boat, and which is recognized by the Produce Exchange rules, 
should be disregarded, and an implied contract established by the dé- 
cision of the court which would revoke the express contract admittedly 
in existence. If the libel should be filed against the contracting par- 
ties, and the steamer can be brought in under rule, a question would 
arise which is not presented in this case. 

The libel will be dismissed. 



POSTAL TELBGRAPH CABLE CO. v. P. SANFORD ROSS, Inc. 
(District Court, E. D. New York. February 19, 1915.) 

1. Shippinq <s=»81 — Liability of Vessels — Injuey to Stjbmabinb Cable. 

A dredge held llable for negUgently fouling wIth Its anchor, and breafe- 
Ing and dragging from its place, a portion of a submarine telegraph cable. 

[Ed. Note.— For other cases, see Shipping, Cent, Dlg. §§ 341, 344, 345, 
347; Dec. Dig. <@=381.] 

2. Admiealtt i®=»22 — Jxjeisdiction — Suit fok Injuet to Submaeine Cable 

— "Maritime Suit." 

A submarine telegraph cable, crossing a tidewater navigable cliannel 
and restlng on the bottom, although fastened on shore at each end for 
connection with land wires, is not a structure on the land and afiBsed 
thereto as an extension of the shore ; and a suit against a vessel for nég- 
ligent Injury thereto, where it lay on the bottom of the channel, is mari- 
time, and within the admlralty jurlsdiction. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dlg. §g 222-234; Dec. 
Dig. <g=22.] 

In Admlralty. Suit by the Postal Telegraph Cable Company against 
P. Sanford Ross, Incorporated. Decree for libelant. 

€=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests ft Indexes 
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Boothby, Baldwin & Hardy, William W. Cook, and R. H. Over- 
baugh, ail of New York City (E. E. Baldwin, of New York City, of 
counsel), for libelant. 

Everett, Clarke & Benedict, of New York City (E. G. Benedict, of 
New York City, of counsel), for respondent. 

CHATFIELD, District Judge. [1] The libelant allèges, and the 
proof upon the trial shows, that a dredge of the respondent, operating 
in the Arthur Kill, between Staten Island and New Jersey, broke apart 
and dragged from its place several hundred feet of insulated telegraph 
cable which the libelant maintained across the Kill at that point. The 
dredge was then working toward the south from the Baltimore & Ohio 
Bridge, and opei'ated by carrying out and dropping a heavy anchor, 
some hundred feet to the south, toward which, as the dredge excavated 
the bottom of the channel, progress would gradually be made by mov- 
ing the spuds of the dredge itself . At the same time the anchor would 
be slowly pulled into the dredge, and at uncertain intervais, would bave 
to be taken up and relocated at the extremity of the chain cable by 
which it was held. 

The captain of the dredge, on the casual statement of the govern- 
ment inspecter, had the anchor upon this particular occasion dropped 
at the north side of Bayway street, assuming that the cable, which 
crossed at that point, went out from the south side of the street. 

It is unnecessary to state the détails about the finding and repairing 
of the cable, nor of the movements of the dredge and the anchor, from 
which it appears that, when the anchor was finally taken in, the broken 
part of the cable had slipped through the flukes thereof and was nev- 
er recovered. Some dispute arose as to whether the captain of the 
dredge was informed of the accident and asked to draw in the anchor 
chain, but this dispute does not appear to be material. 

The telegraph company had installed this cable by drawing it across 
the channel so that it lay upon the bottom and was affixed on each side 
to a post on the shore. The land cables were attached to the ends of 
the submarine portion and ran up the pôles. A sign was placed to 
indicate the cable crossing, and there is no issue presented through 
lack of knowledge that the cable was in the neighborhood. The re- 
spondent would therefore seem to be responsible for the injury, and 
to hâve negligently failed to détermine the exact location of the cable, 
so as to avoid it, even though the captain of the dredge endeavored to 
see that his anchor did not interfère with the cable, and had in a usual- 
ly reliable way sought to ascertain how far the anchor might be car- 
ried to the south without danger therefrom. 

[2] The principal question in the case arises from the objection to 
the jurisdiction of the court, upon the theory that the cable was a land 
structure, and that no maritime damage occurred of which jurisdic- 
tion can be had by an admiralty coUrt. 

The libelant has cited certain English cases in which damages to a 
submarine cable were considered in admiralty under the doctrine of the 
English law by which the locality détermines jurisdiction. It also 
cites the case of Stephens v. Western Union Telegraph Co., 22 Fed. 
Cas. 1301, and The City of Richmond (D. C.) 43 Fed. 85, in which 
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causes of action for injury by a cable negligently maintained were sus- 
tained, and cross-libels for injury to the cable were dismissed, without 
question as to the jurisdiction of admiralty. See, also, the cases of 
Ladd V. Foster (D. C.) 31 Fed. 827, Albina Ferry Co. v. The Impérial 
(D. C.) 38 Fed. 614, 3 L. R. A. 234, and The Anita Berwind (D. C.) 107 
Fed. 721, where recovery was allowed in admiralty for damages to a 
vessel by cables. 

In the case of The William H. Bailey (D. C.) 100 Fed. 115, an action 
for damages for cutting a cable fouled bv an anchor was considered, 
and decree given. The statute (Act Feb.'29, 1888, 25 Stat. c. 17, § 3 
[Comp. St. 1913, § 10089]) forbidding the cutting of a cable, except to 
save life or limb, was relied upon as one of the grounds of liability, 
but no question of jurisdiction was raised. 

On the other hand, the claimant has cited the cases of The Plymouth, 
70 U. S. (3 Wall.) 20, 18 L. Ed. 125, The Blackheath, 195 U. S. 361, 
25 Sup. Ct. 46, 49 h. Ed. 236, Cleveland Terminal R. R. v. Steamship 
Co., 208 U. S. 316, 28 Sup. Ct. 414, 52 L. Ed. 508, 13 Ann. Cas. 1215, 
and the many cases cited in those opinions, as well as the case of The 
Poughkeepsie and The Homer Ramsdell (D. C.) 162 Fed. 494, as au- 
thority for the proposition that injury by a vessel, or from fire on a 
vessel, to a structure upon land, or connected with the land in such 
a way that the actual accident does not occur within the physical lim- 
its of the admiralty jurisdiction, gives no right of action in admiralty. 
It argues that no action can be maintained from the mère fact that a 
boat or its appliances was the instrument through which the force was 
transmitted which caused the injury at the place where it occurred. 

The case of The Blackheath, supra, is always referred to, and ar- 
gument drawn either way according to the facts of the particular case 
under observation. The cable in the présent case was attached at each 
end to the land and rested upon the bottom, and a submarine cable is 
not a boat or an appliance of navigation, so as to corne under the Black- 
heath décision in ail respects. 

The cases above cited, in which jurisdiction has been assumed for 
such an accident, seem to hâve been based upon the theory that the loca- 
tion of the cable was within the limits of navigable waters, that the 
injury had to do with the opérations of navigation, that the cable it- 
self was connected with the subject of navigation when occupying 
some portion of the navigable channel, and that the injured object 
(the cable) was not a structure on the land, nor affixed thereto as a 
part thereof . 

The resuit of the force exerted by the anchor must hâve been to hâve 
raised the cable from the bed of the channel, and to hâve dragged it 
along through the water. The accident, therefore, occurred within the 
physical limits of admiralty jurisdiction, it was occasioned by the op- 
érations of the anchor and the handling of the boat, and the cable 
itself is akin rather to matters connected with the océan than to those 
of the land, although it was supported at each end upon the shore, and, 
for the purpose of transmitting an electric current, has no doser rela- 
tion per se to navigation than would a wire crossing over a stream, in 
the air, and which was employée to transmit news as to ships, etc. 
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The cable îs further like a beacon or buoy, in that it is merely located at 
the spot, even though attached to the land at each end. 

Assuming that no jurisdiction in admiralty exists under the United 
States Constitution over the actual sustaining of damage (and apart 
from the cause), unless the object damaged be on the water, or within 
its body, rather than on land, that is, a part of the land (The Plymouth, 
supra), let us consider whether this cable was a fixture so attached to 
the land as to be a part thereof, and in that sensé a "structure" on 
shore. 

If the telegraph company had maintained some wires across the 
river, in the air, and also some wires on a bridge just over the cable, 
the cases cited show that any injury to the bridge, or the wires on 
the bridge, or in the air, would not give jurisdiction to the admiralty 
co.t^rt, even if messages were alternately sent over the wires above and 
below water. If a platform for dredging had been located on piles in 
the water, an injury thereto by a boat would likewise occur on the 
land, as distinguished from the locality covered by the maritime juris- 
diction (The Poughkeepsie, supra, and the case of N. Y., N. H. & H. 
Tug Transfer No. 5 v. The R. J. Moran, therein cited). 

But suppose an injury were caused to the Atlantic cables, on the 
high seas, by a steamer, Could it be held that, because the cable had 
a landing on shore, it was a land fixture, and was not an object whoUy 
within the maritime jurisdiction, where it lay supported by the bottom 
and not by its own buoyancy? If so, no damage by a boat to a sunken 
dry dock or vessel could lie in admiralty, if there were a shore moor- 
ing, and if it could not at the time be navigated. 

The case is not analogous to those where the maritime character of 
the object bas been entirely lost, such as the case of a boat turned into 
a boathouse and solidly f astened to the shore. Woodrufï v. One Cov- 
ered Scow (D. C.) 30 Fed. 269. 

This case bas been fully tried, subject to the objection as to the juris- 
diction of the court over the cause of action, and to relegate the 
libelant to another court, and a new action, should not be the resuit, 
unless the court is plainly without any authority to dispose of the issue 
raised upon the testimony. No part of the injury occurred beyond the 
limits of the tidewater, nor was the connection to the shore of any sort 
other than to insure a permanent passage of the current. There might 
even be instances where such a cable would not be carried to the 
shore, but rather (by induction or wireless) be used to transmit vi- 
brations as a step in signaling. If the mère fact that it does not fioat, 
and rests on the bottom, makes an object a land fixture and structure, 
no admiralty court could entertain a suit for injury by a boat or anchor 
to a grounded vessel. While the converse case, of injury by a cable 
suspended in the water or lying on' the bottom, has been treated as an 
admiralty matter (see cases cited, supra), for there the injury occurred 
on the maritime object, yet the objection raised to the présent case is 
fatal, if the injured cable was not wholly the object of admiralty juris- 
diction. 

Any argurrient drawn from the results of the situation presented of 
necessity begs the question, and yet full discussion is necessary to 
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reach the primary détermination. But as the court is of the opinion 
that a submarine cable of this sort is not a structure on the land and 
affixed thereto as an extension of the shore (208 U. S. at page 321, 
28 Sup. Ct. 414, 52 L. Ed. 508, 13 Ann. Cas. 1215), even though con- 
nected therewith as an aid to land commerce, it is therefore subject to 
maritime control. 

The plea to jurisdiction must be overruled, and the libelant may hâve 
a decree. 



TJNITED STATES v. PERKINS. 
(Dlstilct Court, E. D. South CaroUna. January 28, 1915.) 

1. Ceiminal Law ®= 494 — Instedctions — Weight of Médical Testimont. 

Défendant In a eriminal trial Is not entltled to an instruction that 
opinions of médical experts admitted in évidence, even though admittedly 
derived only f rom the opinions of others expressed in books, if uneontra- 
dicted by other experts, must be accepted and acted upon by the jury as 
absolute proof. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1081 ; Dec. 
Dig. <S=>494.] 

2. Criminai. Law <®=814 — Tbial — Instructions. 

The charge in a criminal case must be directed to the issues arising 
under the testimony, and should be conflned to such défenses as are sup- 
ported by légal testimony sufflcient to support a verdict. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 1821, 
1833, 1839, 1860, 1865, 1883, 1890, 1924, 197^1985, 1987 ; Dec. Dig. <3=>814.] 

3. Ceiminal Law <ê=>1173 — Tbial — Instructions. 

That the jury, on a trial for manslaughter under a statute deflnlng 
two degrees of the crime, were not instrueted as to the second degree, to 
which none of the évidence was applicable, was not in any case prejudi- 
cial to défendant, where the sentence Imposed was withln that prescribed 
for the lower degree. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 3164-3168 ; 
Dec. Dig. ■Ê=>1173.] 

4. WoBDs AND Phrases — "Exact Science" — "Inexact Science." 

"Exact sciences" are those sciences which are immutable and unehange- 
able. Such sciences include arithmetic, geometry, algebra, astronomy, and 
chemlstry. An "inexact science" is one which creeds change continually, 
as, for example, medicine. 

Criminal prosecution by the United States against George B. Per- 
kins. On motion by défendant for new trial. Denied. 

Francis H. Weston, U. S. Dist. Atty., of Columbia, S. C, and J. 
Waties Waring, Asst. U. S. Dist. Atty., of Charleston, S. C, and B. W. 
Crouch, Asst. U. S. Dist. Atty., of Saluda, S. C, for the United 

J. P. K. Bryan and W. C. Miller, both of Charleston, S. C, for de- 
fendant. 

SMITH, District Judge. A motion has been made on the minutes 
of the court for a new trial in this case. 

[ 1 ] The principal ground urged is as to the view taken by the court 
of the value of thç expert médical évidence, and the failure of the 

<S=>For other cases see same toplc & KKY-NUMBEÎR in ail iCejr-Numbered Dlgests t Indexes 
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presiding judge to charge that the opinions of thèse experts, even 
when derived admittedly only from the opinion of others expressed in 
books, yet being testimony in the cause uncontradicted by other ex- 
perts, was to be accepted and acted on by the jury as absolute proof. 
This position would assume that the jury is bound to accept any opin- 
ions, however absurd and unreasonable, expressed as matter of opin- 
ion by an expert who was produced as a witness, simply because no 
other expert was introduced to contradict him, There is a funda- 
mental différence between hearing testimony and being compelled to 
accord assent to its conchisions. The great weight of reason and 
authority is against allowing the statements in médical books to be 
introduced in testimony. The state of South Carolina has passed a 
statute (Code of Laws 1912, § 4007) permitting such books to be read 
in civil and criminal cases in the state courts ; but it is well settled that 
such statutes hâve no application to criminal cases in the fédéral 
courts. Logan v. U. S., 144 U. S. 263, 12 Sup. Ct. 617, 36 L. Ed. 
429. The subject is treated at length in an opinion rendered by the 
Circuit Court of Appeals for the Eighth Circuit in the case of Union 
Pacific Ry. Co. v. Yates, 79 Fed. 584, 25 C. C. A. 103, 40 L. R. A. 
553. 

[4] There are certain books on the sciences known as the "ex- 
act sciences," which can be profitably used in testimony because the 
truths and statements in those sciences are immutable and unchange- 
able. The conclusions in arithmetic, algebra, and geometry are the 
same to-day as they were a thousand years ago. Euclid's problems 
and their démonstrations are as absolute as the day they were written. 
The phenomena of the heavens in astronomy and the deduced and 
recorded results of chemistry, once made, remain unchangeable. Thèse 
are the exact sciences, as are some of the branches of applied physics 
depending upon mathematical calculations. Medicine, however, is 
termed an "inexact science," one of the most inexact. Its creeds 
change continually, and the médical books of a century ago, or half 
a century, for that matter, are as obsolète and useless in many par- 
ticulars as the works of Galen or Hippocrates. The latest médical 
opinion has vogue, only to be shortly superseded or laid aside. To 
permit a médical book toi be presented to a jury as évidence is to pré- 
sent a witness who cannot be examined or cross-examined, whose 
veracity and intelligence cannot be questioned or tested, yet whose 
gênerai statements and conclusions may be whoUy inapplicable, when 
properly analyzed to thcfacts of the particular case. 

Testimony given from such books is by some authorities defined as 
hearsay, and it is hearsay of a most pronounced character, for it rests 
simply upon the information given by one as to whose sources of in- 
formation there can be no opportunity of inquiry before the jury. For 
thèse and other reasons the great weight of authority has rejected 
them as reliable assistants to the ascertainment of truth in a jury 
trial and has refused to allow them to be read before a jury. But 
thisi précaution would be useless if, in lieu of reading them before a 
jury, an expert was allowed to state them. The statement made in a 
médical book, if inadmissible in that form, does not become admissi- 
ble because it is read out of the présence of a jury and its statements 
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then repeated by rote before the jury. The statements of the physi- 
dans in this case, then, so far as they were opinions based on and 
the répétition of statements contained in books, were subject to the 
same objections as the books themselves upon any considération ol 
the weight that should be given to such testimony. The difficulty in 
the médical opinion in this case is one that affects most médical ex- 
pert testimony and bas contributed largely to bring it into its présent 
undeserved disrepute. It is the habit of the so-called experts, and 
especially the médical expert, to make gênerai statements based on in- 
sufficient data — to argue from the particular to the gênerai, and not 
from the gênerai to the particular. 

Ail conclusions of fact deduced from circumstances must be largely 
théories of probability. Absolute truth is unattainable. We can in 
such cases arrive only at relative or probable truths. The question 
for a court or jury is what is the most reasonable or probable déduc- 
tion. In a criminal case by our law that déduction must be the only 
reasonable one to be drawn, if it be as to the guilt of the accused. 
His guilt must be established as the only reasonable conclusion, and 
he cannot be found guilty if any reasonable doubt exists compatible 
with his innocence. But it is stiU a theory of probabilities. The ex- 
pert — the médical exp'ert — will as against a gênerai rule often cite an 
exception as of equal reasonable weight. 

Chloral is a drug of very wide, if not continuai, use in cases of sleep- 
lessness. The ordinary dose is 15 grains. Usually that produces a 
refreshing sleep of five to six hours ; but the books report, according 
to the witnesses, a case where a party died after taking" a dose of 10 
grains. The books, they testify, also report a case of delirium in a 
party after taking a dose of 15 grains. Therefore in any particular 
case the jury are to assume that not the gênerai rule, but the particu- 
lar, applied. They are not to reason that upon the great weight of 
the probabilities the efïect of the drug was as it was in the great ma- 
jority of cases, but must assume its action was as it was in the sin- 
gle and exceptional case. That the cases referred to in the books 
may hâve been of a most exceptional kind frequently fails to strike 
them. That the patient who died from 10 grains, or became frenzied 
from 15 grains, may hâve been in an extraordinary physical condi- 
tion of heart, so weak that a small dose of any kind would hâve pre- 
cipitated the catastrophe, does not seem to occur to them. And when 
this case is cited from a book, how is it possible to examine or scru- 
tinize into the circumstances? 

Counsel for the accused, in his désire to assist the presiding judge 
to come to a correct conclusion as to whether a considération of the 
best médical opinion on this subject of chloral would not show that 
error occurred in the charge to the jury on that subject, bas sent for 
his examination some 12 médical works of supposed approved stand- 
ing. Thèse works are largely works on Médical Jurisprudence and 
Toxicology, written to assist in the détection of) the possible explana- 
tion of deaths that may hâve been due to poisoning. They dwell more 
on the exceptional than the gênerai, because they are not written from 
the viewpoint of showing the bénéficiai effects of the drugs when prop- 
erly used, but what drugs are capable of being used for deleterious 
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and destructive purposes. Even thèse, however, are full of the quali- 
fications and contradictions that mark most books on gênerai pliarma- 
cology; that, for instance, one most strongly urged as of authority, 
viz., "A Text-Book of Pharmacology and Therapeutics or the Action 
of Drugs," by Arthur R. Cushing, M. A., M. D., F. R. S., etc.^, fifth 
édition, published in 1913. On page 180, under the head of "Sopo- 
rifics," the author says : 

"Chloral is still the best known and most widely used member of tbis 
group." 

On page 195 the dose is given as 10 to 30 grains, which may be 
repeated if necessary in one or two hours. Again, on page 189, such 
a dose — 

"produces drowsiness and weariness, whicb soon pass Into a condition re- 
sembling natural sleep very closely. * * * As a gênerai rule tbe sleep 
passes ofC in five to eight hours and leaves no unpleasant résulta, but some- 
times headache, giddiness, and confusion are complained of. Oocasionally 
no real sleep is produced by chloral ; a condition exactly resembling alcoholic 
intoxication following its administration and contlnuing for some tlme." 
And "unllke the anaesthetics and alcohol, however, chloral rarely causes ex- 
cltement." 

So again, in "Principles and Practice of M"edical Jurisprudence," 
by Alfred Swaine Taylor (6th Edition, 1910) p. 599 : 

"Chloral hydrate cannot be consldered in Itself to hâve a high degree of 
toxlcity, but in diseased conditions of the heart it is a dangerous drug. Its 
deletcrious action seems to be mainly exerted on the heart." 

Thirty-nine grains, says the author, once caused death in a woman, 
but 120 grains is a safe dose for an adult distributed over 24 hours. 

So again, "A Manual of Légal Medicine," by Justine Herold (1897) 
on page 104, as to chloral : 

"In large doses * * * in some cases delirium may supervene and tako 
the place of the sleep which it generally causes." 

And on page 105: 

"The smallest recorded fatal does Is 30 grains, while, on the other hand, 
enormous quantities (more than one ounce) hâve been svvallowed with im- 
puni ty." 

And so in ail the other nine works submitted and which hâve 
been carefully consulted to see if in the court's charge any injus- 
tice was donc the accused. They ail state chloral has potential dan- 
gerous qualities; they ail state that the usual safe dose is 15 to 30 
grains; they disagree as to what has been recorded as a fatal dose; 
they disagree in the cases cited ; but ail agrée that it is a most widely 
used remedy of a safe character in proper doses with occasional or 
exceptional cases recorded where its action was unusual. No case, 
however, is recorded where a dose of 15 grains eventuated in homicidal 
delirium. 

To hâve read a séries (how limited?) of such books' before a jury, 
couched in their technical médical parlance, would hâve been only 
to confuse. The testimony of the two physicians in the case based 
upon the books was practically to the same effect as thèse books. Like 
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ail such experts, however, they did not properly qualify the excep- 
tional instances stated by them, by stating how the gênerai rule wa^, 
until under examination by the court they testified that, while both 
of them used chloral in their practice, they had never known of a 
case of frenzy produced by a dose of 15 grains. The counsel for the 
défendant thinks that the case should hâve gone to the jury as if the 
testimony of the physicians on such exceptional instances was abso- 
lute as uncontradicted testimony, in lieu of the jury being instructed 
that they had a right to consider whether the gênerai rule applied 
under any reasonable theory of probabilities excluding any reasona- 
ble doubt to the contrary. Which was most reasonable, that the ac- 
cused had -been rendered so frenzied by a dose of 15 grains of chloral 
that he became thereupon in the condition of mind which made him kill 
one and nearly kill two more of his fellow passengers, or that out of 
impatience, pétulance, self-will, a désire to escape pain, or previous ac- 
customed self-subjection to the drug, he took so large a dose (enor- 
mously beyond his physician's directions) that he voluntarily brought 
on a frenzied state of intoxication? It was left to the jury to say 
which was most reasonable beyond a reasonable doubt,. and that still 
seems to the court the correct exposition of the law. 

What has been said hère about chloral applies equally to the charge 
upon the subject of alcoholism or delirium tremens, with the différ- 
ence, however, that the effects of alcohol are of much more common 
and popular observation than those of chloral. The jury was on this 
point also charged as to the reasonableness of the defendant's action 
being explained by an attack of delirium tremens, of which reason- 
ableness they were to be the judges. Charges to a jury of gênerai 
principles of law which hâve no application to the testimony in the 
particular case are always to be avoided as having the effect only of 
misleading or confusing the jury. Why in a case of alleged insanity, 
where no self-defense be shown, should the jury be charged the prin- 
ciples of law applicable to self-defense? And why in a case purely 
of manslaughter should the jury be charged on the définition of mur- 
der? So why charge a jury on the hypothesis of delirium tremens, 
if there is nothing in the case that shows delirium tremens? The tes- 
timony of the accused was that he did not hâve delirium tremens. 
He testified with extraordinary coolness and clearness as to what oc- 
curred. He said he took first one dose of the chloral (15 grains), then 
immediately (the médical évidence not showing that there is any im- 
médiate action in the case of chloral taken through the mouth) un- 
der the impulse of his sensations drank the whole of the 480 grains 
of chloral and then lost ail consciousness and memory. 

Dr. Wilson never testified that the prisoner had, or had had, de- 
lirium tremens. He only testified in a gênerai way to the symptom» 
and causes of it; the essential prerequisite being excessive alcoholic 
absorption. He did not even undertake to give an opinion that the 
prisoner had had delirium tremens. Dr. Roberts never testified that 
the prisoner had delirium tremens, he testifying that when consulted 
in New York the prisoner's appearance was quite sane and natural ; 
but his own statement of his symptoms suggested that he might be 
221 F.— 8 
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on the verge of delirium tremens. The jury were instructed that they 
were entitled to consider Dr. Roberts' testimony in the light of his acts 
as giving or depriving his testimony of weight. Could it be supposed 
that, if he had really thought that the prisoner was on the verge of 
deHrium tremens, he would hâve turned him loose on a crovi'ded steam- 
er, with drugs in his hands of such terrible potentiahty as described 
by Dr. Roberts? The prisoner testified that he had not been drink- 
ing excessively, and his brother-in-law, Mr. Holten, testified to the 
same efifect. Wherein, then, was there légal justification for a charge 
to the jury upon the existence of mania a potu or delirium tremens 
as an excuse for crime, when there was no sufficient évidence of ei- 
ther to base a verdict or raise a reasonable doubt upon? Were a judge 
to charge the jury upon matter not called for by the testimony in- 
troduced, but simply because the theory or hypothesis was advanced 
by counsel, the charge as a whole might entirely drift away from the 
real issues in the cause. 

[2] The charge must be directed in a criminal case to the issues 
arising under the testimony. The plea of not guilty puts everything 
in issue; but the testimony restricts the issue to be determined to 
such défenses as are supported by any légal testimony sufficient to 
support a verdict. The prescription of a physician obeyed in good 
faith is a complète protection for responsibility for the results thereby 
caused. But, as the jury were charged, it must be obeyed in good 
faith. His prescription cannot be used as a pretense or excuse when 
not obeyed. The conséquences would be too dreadful. Modem médi- 
ane deals in drugs too potent in their effects when taken in exces- 
sive doses to permit men to shield themselves under the pretense of 
a physician's prescription which they hâve disobeyed. It would ofi^er 
too great an opportunity for revenge, spite, and malice to seek grati- 
fication under the madness of an artificial frenzy and then claim im- 
munity because of willful error in the disobedience of the instructions 
as to the dose. 

The issue was fairly put to the jury to détermine whether or not 
the intoxicated frenzy in this case proceeded from the voluntary act 
of the prisoner. The jury has found that it did; that the intoxication 
was caused by the voluntary act of the prisoner. And af ter consider- 
ing the whole testimony the court sees no sufficient reason, either in 
any error of law in the charge or ignoring of the testimony by the 
jury, to disturb that verdict. A whole shipload of crew and passengers 
bave been imperiled ; an innocent party has been put to death ; two 
others, one the captain of the ship, upon whom the safety of ail oth- 
ers might dépend, were wounded. Ail this took place in a crowded 
drawingroom on a steamer filled with women, who might also hâve 
been assassinated. The évidence is quite sufficient to justify the in- 
ference beyond a reasonable doubt that the prisoner had voluntarily, 
while in a perf ect condition of sanity and reasonableness, from caprice, 
pétulance, disgust, or a simple désire to relieve himself from pain, dis- 
regarded the orders of his physician and intoxicated himself to a 
degree that eventuated so fataliy. The verdict, therefore, should not 
be disturbed. 
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[3] That the jury was not charged as to the définition of man- 
slaughter that did not apply to the facts of the case is no ground for 
a new trial. The only manslaughter of which the prisoner could be 
guihy is the manslaughter defined in the first clause of section 274 
of the Criminal Code of the United States. The second clause also 
déclares to be manslaughter a homicide perpetrated under a set of 
facts that under no circumstances could be deduced from the testi- 
mony in this case. But the sentence imposed was the one contem- 
plated and provided for the lowest form of manslaughter. The pris- 
oner is therefore not prejudiced. He has been sentenced as if he had 
been found guilty only of the second and lower degree of manslaughter, 
and having had the benefit of that it makes no difïerence to him wheth- 
er or not the définition of this form of manslaughter was not given 
to the jury as in no wise applicable to the facts of this case. He has 
had the benefit of the lower ofïense in the lower sentence. 

The motion for a new trial accordingly is refused. 



MAIRES V. NORTHSIDE METAL & MACHINERT CO., Inc., et al. 

In re LEHMAN et al. 

(District Court, E. D. New York. December, 1914.) 

1, Feaudulent Convetanoes ®=>156— Knowledge and Intent or Grantee. 

Stolen machinery, sold to L. as junlc, was retalien by the owner, with 
tlie exception of nine tons, wliich L. tiad sold to S. The owner had L. 
arrested, and sued him and his partner, doing bu.siness as the N. Go., 
for the value of the goods disposed of. Within a few days thereafter 
the partners sold their junk business and property to L.'g father. S., and 
S. 's brother, wbo organized a corporation under the name of the N. Co., 
which took over the property and business. L. and his former partner's 
husband were the ouly men ever seeu around its store. L. and his part- 
ner filed a voluntary pétition in bankruptcy, scheduling no debts exeept 
the judgment obtained against them by the owner of the machinery. S, 
and his brother had dealt with L., and lived across the street from him ; 
and S. would hâve taken ail the Junk, had the owner not prevented, when 
the nine tons had been delivered, and the incorporators knew, when they 
purchased the business, of L.'s trouble over the machinery and his ar- 
rest. Beld, that the facts showed that the transaction was frauduient, 
and for the purpose of covering up the disposition of the stolen goods and 
the eiïects of the bankrupts, which would be liable for any damages re- 
covered against them, and that the sale v/as not as claimed in good faith. 

[Ed. Note. — For other cases, see Frauduient Conveyances, Cent Dig. §§ 
495, 498; Dec. Dig. ®=»l.ô6.] 

2. Fbaudulent Convkyances. ®=3l57 — Knowledge — Geantee-^Incokpo- 

EATORS. 

Even though S. and his brother did not share in the knowledge of the 
entire transaction which was possessed by L.'s father, the goods having 
been used in the formation of the corporation, the responsibility of ail 
would not be removed by sueh lack of knowledge on the part of one or 
more of the incorporators. 

[Ed. Note. — For other cases, see Frauduient Conveyances, Cent. Dig. §§ 
497-499; Dec. Dig. ®=>157.] 

In Bankruptcy. Suit by Samuel Evans Maires, as trustée in bank- 
ruptcy of Hyman Lehman and another, bankrupts, against the North 

É=>For other cases eee same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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Side Métal & Machinery Company and others. Judgment for plain- 

tiff. 

David Steckler, of New York City, for plaintiff. 
Harry J. Sokolow, of Brooklyn, for défendants. 

CHATFIELD, District Judge. Suit has been brought by the trus- 
tée in bankruptcy against three individuals and a corporation organ- 
ized and owned by them, to recover the property transferred by the 
bankrupts to the three individuals above referred to, or the value of 
the property if the property be not in their possession. A chron- 
ological statement of the transactions is the first essential in consid- 
ering the issue. 

[1 ] One Michael L. Flank had some eight imported embroidery ma- 
chines which he wished reconstructed and enlarged. Thèse machines 
are of great weight and appear to hâve been constructed upon iron 
frames in the neighborhood of 30 feet in length for each machine. 
Flank agreed with Arnold Hoppe, under a contract made December 2, 
1912, to reconstruct the machines as Flank desired. The agreement 
provided for advances to Hoppe, in case he needed funds during the 
reconstruction, and Hoppe agreed to pay ail the expenses, except in- 
surance upon the machines. Shortly after Hoppe took the machines 
to repair, he sold them as junk. It took some twro months to deliver 
the machines to Hoppe, and they were stored in four différent places 
in Brooklyn. Shortly thereafter, Flank found the machinery in the 
possession of Hyman Lehman, who claimed to hâve bought them from 
Hoppe as junk. Flank demanded them as stolen property, stating 
that they were. worth $12,000, and Lehman refused to deliver the 
goods, claiming the possession of a bill of sale therefor. But Flank 
secured ail of the machines, except nine tons, which had been sold to 
Samuel Levine. Flank then had Lehman arrested, but no indictment 
followed, and Flank brought suit in the Suprême Court of Nassau 
County against Lehman and his sister-in-law, Cillie Mass, who was 
his partner, doing business as the North Side Métal & Machine Com- 
pany, for the value of the goods which had been disposed of, as dam- 
ages. The complaint was served upon Cillie Mass on the 3d day of 
May, 1913. 

Subsequently, on or about the Ist day of November, 1913, Hyman 
Lehman and Cillie Mass verified and filed a voluntary pétition in Ijank- 
ruptcy, accompanied by schedules showing no debts except the judg- 
ment obtained by Flank in the Suprême Court of Nassau County on 
October 17, 1913, for $2,086.53. It alsg appears that upon the lOth 
day of May, 1913, or just one week after service of the papers in the 
suit by Flank, and prior to the appearance or answer of the défend- 
ants therein, the partners, who subsequently went into bankruptcy, sold 
by bill of sale the whole of their junk business and ail of the contents 
of their store, for $600 to Michael Lehman, who was the father of 
Hyman Lehman, and to Samuel Levine and Ellis Levine, who were 
brothers, and also in the junk business in Brooklyn. Michael Lehman 
furnished $400 and the Levines $100 apiece of the amount paid. The 
three men, Michael Lehman, Ellis Levine, and Samuel Levine then 
proceeded to consult an attorney, and upon the lOth day of May, 1913, 
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organized a corporation under the name of the Northside Métal & 
Machinery Company, in which each was to take 50 shares, of a par 
value of $10 each, and were to constitute the directors, to do business 
at 248 Lorimer street in Brooklyn. The testimony shows that this 
corporation immediately took over the property and business purchased 
by the three incorporators from Hyman Lehman and Cillie Mass. 
Hyman Lehman lias since that time worked for the corporation. He 
and Mrs. Mass' husband are the only men who hâve been seen arounc 
the store. 

The trustée in bankruptcy in gênerai charges knowledge on the pan 
of ail thèse individuals of the transactions above recited, and there- 
fore claims that the formation of the corporation and the transfers 
of the assets were ail part of a deliberate plan to évade responsibility 
for the sécrétion of the goods stolen by Hoppe, who failed to carry 
out his contract to reconstruct the machines and disposed of them as 
junk. The défendants not only deny knowledge on their part of the 
nature of the transactions prior to the possession by Hyman Lehman 
and Cillie Mass of the junk sold to them, but they also deny any in- 
tent in forming the Northside Métal & Machinery Company, beyond 
the ordinary business objects to be attained by an incorporation, and 
they also deny any guilty knowledge on the part of Hyman Lehman 
jn his purchase of the machinery from Hoppe. But they did know of 
the arrest, and that Hyman Lehman had had trouble over his purchase 
from Hoppe. Samuel Levine would hâve taken ail the junk from 
Lehman, if Flank had not prevented when the nine tons had been de- 
livered. 

It is apparent that the 'property of the partnership has been traced 
step by step into the hands of the corporation, and under the bank- 
ruptcy law, if such property were concealed by the corporation, or by 
those conducting the corporation, from the trustée in bankruptcy, for 
the purpose of def rauding creditors, the property itself could be recov- 
ered, or its value obtained in case it had been disposed of. The présent 
action, therefore, would seem to be maintainable, and the only issue is 
the question of knowledge upon which the charge of fraud is based. 

It would be immaterial if Hyman Lehman did not know whether 
Hoppe had a right to part with the machines, for the demand of Flank 
and the arrest of Lehman sufficiently put him upon notice. Even 
if Lehman could not avoid the criminal charge, he was responsible to 
the owner of the stolen property for that property and for the con- 
séquences of his acts. Ail persons dealing with him, with knowledge 
thereof, were also bound to respect his légal duties. The évidence 
shows that ail of the parties including the three défendants, knew of this 
arrest. and the court must conclude that it would be beyond ordi- 
nary business transactions and the mental capacity of an ordinary 
person to purchase in good faith property for the alleged theft of 
which the son of the purchaser had been arrested and which he had 
been unable to dispose of to others. The Levines dealt with Hyman 
Lehman and lived across the street from him. One of the Levines had 
bought a part of the material for $72 bef ore Hyman Lehman's arrest, 
and later bought out the business to dispose of his stock, which Leh- 
man had been unable to sell to others. 
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In addition, the fact that this transfer occiirred within a week aftef 
the beginning of the suit against the persons alleged to hâve possession 
of the stolen property, and the formation of the corporation within 24 
hours of the sale makes it impossible to conclude otherwise than that 
the whole transaction was fraudulent, and for the purpose of cover- 
ing up the disposition of the stolen goods and the efïects of the bank- 
rupts which would be liable for any damages recovered against them. 

The property which had been removed by the Levines after the 
sale by Hoppe to Lehman in the first instance, consisted of about eight 
tons of material, and the balance was recovered at that time by Flank. 
From the standpoint of junk, the value of eight tons of material was 
comparatively small. Lehman and Mass paid but $275 theref or, and to 
do this they borrowed $300 from one of their family. But, as shown 
by the judgment recovered, the damage to Flank was great, and the 
trouble taken by thèse parties to avoid the loss of the amount paid for 
the junk which was then in their possession is out of proportion to 
the price paid, unless they were seeking to cover up the transfer of 
the property itself, and theref ore to prevent the collection of the judg- 
ment by Flank. 

[2] The amount put into the corporation by the incorporators was 
but $600. But even if the two défendants Levine did not share in the 
knowledge of the entire transaction which was possessed by their part- 
ner Lehman, it is évident that the knowledge of one partner as to a 
defect in title to goods purchased by the firm, follows the purchase 
and possession of.the goods by the firm, and if thereafter those goods 
were used in the formation of the corporation, then the responsibil- 
ity of ail theref or would not be removed by lack of knowledge on the 
part of one or more of the incorporators. 

It would seem that the défendants and the corporation should be 
held responsible for the return of the property, and, in case it is not 
in their possession, that they should account for its value to the trustée 
of the bankrupt estate. 



WILLIAMS V. BRADY et al. 
(District Court, D. New Jersey. January 16, 1915.) 

1. Banks and Banking ©=3253 — ^Liability of Directobs fob Négligence. 

Directors of national banUs must exercise ordinary care and prudence 
In the administration of the affalrs of their Institutions, and exercise rea- 
sonable supervision, and are not shielded from llablUty by their want of 
knowledge or wrongdoing, If their ignorance Is the resuit of gross In- 
attention. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 944- 
949; Dec. Dlg. <g=>253.] 

2. Banks and Banking ®=»254 — Actions Against Dibectoks— Sufficiencï 

of complaint. 

In an action against directors of a national bank, a complaint alleglng 
that at différent tlines loans were made in excess of one-tenth part of 
the unimpalred capital and surplus of the bank, that the directors and 
officers conspired to violate the law by taklng accommodation paper ex- 
ecuted by persons finanelally irresponsible, the proceeds of the loans be- 

©3jFor other cases see same topic & KEY-NUMBBB in ail Key-Numbered Digests & Indexes 
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faig put to the crédit of the real borrower and exceeding one-tenth part 
of the unimpaired capital and surplus, that the dlrectors approved large 
loans to persons of financial irresponsibility, that they negligently per- 
mitted overdrafts by persons flnancially irresponsible, that they negli- 
gently permitted checks to be Improperly and illegally certifled when the 
drawers had no funds on deposit, and that dividends were declared when 
there were no profits or surplus, and that the dlrectors illegally appro- 
priated such dividends, and further alleglng the détails of the wrongful 
aets stated, was sufflcient as against the dlrectors who attended at the 
meetings at which the acts in question were done. 

[lîd. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 950- 
957 ; Dec. Dig. <S=5254.] 

3. Banks and Banking <S=5254 — Actions Against Dieectobs— Sufficibncy 

of complaint. 

In an action against the dlrectors of a national bank for damages re- 
sulting from their wrongful and illégal acts, an allégation that certain 
dlrectors were négligent, because of their unreasonable neglect and fail- 
ure to attend meetings at which the alleged Improper, unlawful, and nég- 
ligent acts were done, was insufflcient, wliere no facts were set forth 
showing that there was unreasonable neglect and failure, or that they 
purposely or negligently refrained from attending meetings, as, there be- 
ing no légal presumption of négligence, one who undertakes to hold the 
dlrectors responsible should state facts sufflcient to put them upon their 
défense. 

[Ed. Xote. — For other cases, see Banks and Banking, Cent. Dig. §§ 950- 
957 ; Dec. Dig. ®=»254.] 

4. Banks and Banking <S=»254 — Actions Against Directobs— Sufficienct 

or COMPLAINT. 

In an action against the dlrectors of a national bank, an allégation 
that they were guilty of négligence, carelessness, and violation of statutes 
in retaining in office unflt persons as président and vice président, should 
hâve been more spécifie, where It did not appear whether the unfitness 
and incompétence was based upon the doing of the wrongful acts in 
which it was alleged In other parts of the complaint the oflicers partic- 
Ipated, or whether the unfitness consisted of dishonests, 

[Ed. Note.^For other cases, see Banks and Banking, Cent. Dig. §§ 950- 
957 ; Dec. Dig. <g=>254.1 

5. Banks and Banking <g=»254 — Actions Against Dibectoes— Peematube 

FiLING. 

Where a national bank was insolvent and in the hands of a receiver, 
and had sustained large losses through wrongful, improper, and illégal 
acts on the part of its dlrectors, a suit against the dlrectors while the af- 
fairs of the bank were in liquidation was not prematurely filed. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 950- 
957; Dec. Dig. ®=»254.] 

6. Equitt ig=>148 — Bill— MULTiFABiousNESs. 

Where, though the alleged wrongful transactions on the part of the dl- 
rectors of an insolvent national bank were many and extended over sev- 
eral years, there were only a few characters of transactions, and the same 
légal questions would arise as to each group of gênerai transactions, a bill 
was not multifarious, though ail of such transactions were set forth 
therein. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 341-367; Dec. 
Dig. <3=>14S.] 

At Law. Action by Christopher L. Williams, as receiver of the First 
National Bank of Bayonne, against Bernard Brady and others. On 
motions to strike, for a bill of particulars, and for a stay of proceed- 

<g=3For other caser «ee same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 



120 221 FEDERAL REPORTER 

ings. Motion to strike granted in part, and motions for bill of par- 
ticulars and stay of proceedings denied. 

Stuart G. Gibboney, of New York City, for complainant. 

Robert H. McCarter, of Newark, N. J., for défendants Brown and 
others. 

Robert S. Hudspeth and Elmer W. Demarest, both of Jersey City, 
N. J., for certain other défendants. 

Pierre P. Garven, of Jersey City, N. J., for défendant Eggleston. 

HUNT, Circuit Judge. As I understand the complaint, it shows 
the insolvency of the First National Bank of Bayonne and names the 
défendants as having been directors and officiais at différent spccified 
times. It charges that the bank, through its officers and agents, vio- 
lated certain laws (sections 5147, 5199, 5200, 5204, and 5211, R. S. 
U. S. [Comp. St. 1913, §§ 9685, 9760, 9761, 9766, 9774]), and that 
by reason of certain specified acts of the défendants the bank has 
stistained large losses, the extent of which is to the receiver unknown, 
but which he prays niay be ascertained by a proper accounting, to be 
made in this action. With great détail the receiver sets up : 

(1) That at différent times loans were made in excess of one-tenth 
part of the unimpaired capital and surplus of the bank. Spécifica- 
tion of the names of the borrowers and the dates of the loans is made, 
and the names of the directors who participated actively in the meet- 
ings when the loans were made are given. 

(2) That the directors and officers conspired to violate the law (sec- 
tion 5200, R. S. U. S.) by means of taking accommodation paper ex- 
ecuted by certain persons financially irresponsible, and that the pro- 
ceeds of the loans so made would be put to the crédit of the original 
borrower, and wduld exceed one-tenth part of the unimpaired capital 
and surplus of the bank. Names and dates are set forth and the 
means are detailed. 

(3) That the directors approved of large loans to persons lacking in 
financial responsibility and financial assets, and that by means thereof 
there was a depletion of the capital stock and surplus. The names 
of such borrowers are given, together with the dates of the loans made 
to them. 

(4) That the directors défendants and officers negligently permitted 
overdrafts by persons financially irresponsible, and that the directors 
illegally allowed the funds of the bank to be misinvested. The over- 
drafts are pleaded in name and amount, as are certain alleged misin- 
vestments. 

(5) That the directors and officers negligently permitted checks to 
be drawn upon the bank, and to be improperly and illegally certified 
against accounts, when the drawers of the checks had no funds on 
deposit, in violation of section 5208 of the Revised Statutes of the 
United States (Comp. St. 1913, ,§ 9770) ; and in détail the dates of 
such checks, the names of drawers, and the amounts are given. 

(6) That dividends, which are set forth in détail, were declared by 
the directors when there was no net profit or surplus out of which 
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such dividends could hâve been lawfully declared, and that défendants 
illegally appropriated such dividends. 

(7) That défendants failed to exercise ordinary care in ascertaining 
as to the fitness of the individuals who were the président and vice 
président, respectively, of the bank. 

(8) That four of the défendants, who are named, directly failed 
honestly and diligently to administer the affairs of the bank. 

The pleader has set forth the names of three directors who hâve 
died. It is shown that the stockholders hâve been assessed under the 
law and that the assets are being sold in the liquidation of the affairs 
of the bank. Throughout the complaint, and following each spécifie 
averment of négligence or illegality by certain named directors, it is 
alleged that certain others, directors, were négligent because of their 
unreasonable neglect and failure to attend the meetings at which the al- 
leged improper and unlawful, and négligent acts were done. 

[1] Accepting the rule enunciated by the Suprême Court in Briggs 
V. Spaulding, 141 U. S. 132, 11 Sup. Ct. 924, 35 L. Ed. 662, Yates v. 
Jones National Bank, 206 U. S. 158, 27 Sup. Ct. 638, 51 L. Ed. 1002, 
and Thomas v. Taylor, 224 U. S. 73, 32 Sup. Ct. 403, 56 L. Ed. 673, it is 
enough to say for the purposes of the présent motion that directors of 
national banks must exercise ordinary care and prudence in the admin- 
istration of the affairs of their institutions. They are required, howev- 
er, to do more than be mère figureheads, and may reasonably be expect- 
ed to exercise reasonable supervision, and they are not to be permitted 
to be shielded f rom liability because of want of knowledge or wrongdo- 
ing, if that ignorance is the resuit of gross inattention. Thèse gênerai 
principles harmonize with the forcible expressions of Vice Chancellor 
Pitney in Campbell v. Watson, 62 N. J. Eq. 396, 50 Atl. 120, and are in 
line with Chancellor McGill's views in his very able opinion in Wil- 
liams V. McKay, 46 N. J. Eq. 25, 18 Atl. 824. In Rankin v. Cooper 
(C. C.) 149 Fed. 1010, Judge Êinkelnburg made a clear summary of the 
relationship of directors to national banks. I quote as follows : 

■'(1) Directors are chargecl with the duty of reasonable supervision over the 
affairs of the bank. It is their duty to use ordinary diligence in ascertaining 
the condition of its business, and to exercise reasonable control and supervi- 
sion over its affairs. 

"(2) They are not insurers or guarantors of the fldelity and proper conduct 
of the executive officers of the bank, and they are not responslble for losses 
resultlng from their wrongful acts or omissions, provided they hâve exercised 
ordinary care in the discharge of their own duties as directors. 

"(3) Ordinary care, in this matter as in other departments of the law, means 
that degree of care whlch ordinarily prudent and diligent men would exercise 
under slmilar circumstances. 

"(4) The degree of care required further dépends upon the subject to whlch 
It is to be applled, and each case must be determined In view of ail the cir- 
cumstances. 

"(5) If nothing has come to the knowledge to awaken suspicion that some- 
thlng is going wrong, ordinary attention to the affairs of the institution is 
suflicient. If, upon the other hand, directors know, or by the exercise of ordi- 
nary care should hâve known, any facts which would awaken suspicion and 
put a prudent man on his guard, then a degree of care commensurate with the 
evil to be avoided is required, and a want of that care makes them responsible. 
Directors cannot, In justice to those wlio deal with the bank, shut their eyes 
to what is going on around them. 
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"(6) Directors are not expected to watch the routine of every day's busi- 
ness, but tliey ought to bave a gênerai knowledge of tbe manner in wbich. 
the bank's business is conducted, and upon what securities its larger lines of 
crédit are given, and generally to Ijnow of and give direction to tlie important 
and gênerai affairs of the banlî. 

"(7) It is incumbent upon bank directors in the exercise of ordinary pru- 
dence, and as a part of their duty of gênerai supervision, to cause an exam- 
ination of the condition and resources of the bank to be made with reasouable 
frequency." 

[2,3] I conclude that, for the acts charged to hâve been done in 
pursuance of meetings where the directors attended, the défendants 
who did attend are sufficiently charged. But allégations that certain 
directors are liable because of "unreasonable neglect and failure to at- 
tend" are not enough. What constitutes an unreasonable neglect and 
failure to attend meetings of directors? Not necessarily the opinion 
of the plaintiff. Surely there ought to be facts set forth from whicb 
the court can say that the conclusion of the pleader that there was 
unreasonable failure is well founded. There being no légal presump- 
tion of négligence and liability for loss against the défendants who 
did not attend the meetings of the board, one who undertakes to make 
them responsible should state facts sufficient to put them upon their 
défense. I find that in the bill in Campbell, Receiver, v. Watson et 
al., supra (a case much relied on by the plaintiflf), plaintifï with much 
care pleaded that the failure of the bank was directly occasioned by the 
neglect of the directors to perform the duties imposed upon them by the 
by-laws of the bank and their oaths of office ; that during the period 
in which the losses occurred the directors met as a board only once in 
three months, and did no other business than to elect officers, receive 
estimâtes from the cashier of the earnings of the bank during the pre- 
ceding three months, and déclare dividends, and that never during the 
period, se far as the minute bock of the directors showed, did the board 
appoint a committee to examine the affairs of the bank, or as a board 
did they count or correct the cash, or make inventory of the assets, or 
compare the same with the ledger balances, or in any other way ascer- 
tain, or attempt to ascertain, the accuracy of the books of the bank, and 
that the directors swore to accounts made up by the cashier without 
making any substantial or bona fide attempt to verify the accounts or 
ascertain what the actual condition of the bank was. Now, if such 
averments were proper, even against the directors who were présent, a 
fortiori there should be some facts stated which would show that the 
directors who were not présent either purposely or negligently refrained 
from attending meetings and by so doing bave become liable with those 
who did attend. Ackerman v. Halsey, 37 N. J. Eq. 356. 

[4] The allégation that the directors défendants were guilty of nég- 
ligence, carelessness, and violation of the statutes in retaining in of- 
fice Carragan as président and Vreeland as vice président should be 
more spécifie. If the unfitness and incompétence is based upon the 
doing of the things elsewhere stated in the bill, this should be set forth ; 
or, if the unfitness consisted of dishonesty, it should be so averred. 
In other words, there should be some facts set forth upon which the 
pleader rests the averment. Brinckerhofï y. Bostwick et al., 88 N. 
Y. 52. 
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[5] In the light of the repeated averments, gênerai and spécial, 
that the bank has sustained large losses, and of the fact that it is in- 
solvent and in the hands of a receiver, the point that the bill is pre- 
maturely filed in not well taken. Allen v. Luke (C. C.) 163 Fed. 1018 

[6] Nor should the bill be dismissed upon the ground that it is 
multifarious. The transactions described in the bill ail grew out of 
the relationship of the several défendants to the insolvent national 
bank. It is true the transactions are many and extend over several 
years. Yet there are only a f ew characters of transactions ; and in- 
asmuch as the same légal questions will arise as to each group of gên- 
erai transactions, it would seem to be just and highly convenient so 
to guide the trial as that the liability of each défendant can be de- 
termined in one proceeding without imposing hardship or unneces- 
sary expense upon any concerned. 

The particulars set forth in the bill would seem to be ample, ât 
least for the présent; hence the motion calling for a bill of particu- 
lars is denied, without préjudice to renewal at a later time. The mo- 
tion for a stay of proceedings, until the receiver shall hâve completed an 
examination of the bank's books and the défendants hâve had an oppor- 
tunity to examine the report of such examination, is denied. The order 
will be that the motion of the défendant to strike out the entire bill of 
complaint is denied, but is granted as to ail portions of the bill wherein 
the défendants are charged with unreasonable neglect and failure to 
attend meetings of the directors, as heretofore indicated. It is also 
granted as to ail portions of the bill particularly embraced within par- 
agraph 38, and wherein the défendants are charged with having em- 
ployed persons who were unfit and incompétent. 

The plaintifï may, however, amend the complaint, if he elects to do 
so, and serve copy of the amended complaint upon the défendants with- 
in 20 days f rom this date. 



In re BENZ. 

(District Court, W. D. Pennsylvanla. December, 1913.) 

1. l.andi.obd and tenant <@=s>112— assignment wlthoitt lyessob's consent— 
Waiver. ■» 

Under a lease containlng a covenant by the lessee Oiat he would not 
assign the lease without the lessors' consent in writing, and a provision, 
that upon the lessee's failure to lieep and perform any of the covenants 
and agreements therein tontained the lessors should hâve the right to 
cancel and annul the lease, where, though the lessors' agent refused te 
consent to an assignment of the lease until ail taxes had been paid in 
fuH agreeing however, that such consent would be given when the taxes 
had been paid, the assignment was made with his knovvledge and the 
assignée placed in possession, the lessors availed themselves, through their 
agent, of the money and notes whieh the assignée paid to procure the as- 
signment, and used such money and notes in discharge of the lessee's 
liabilities to them, received rent from the assignée, which they receipted 
for as received from "K. [the lessee], per B. [the assignée]," and must hâve 
known that the lessee was no longer interested in the retail liquor busi- 
ness càrried on by the assignée, in view of a law requiring the applicant 
for a license to be the only person interested in the business, the lessors 

.©ss.Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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lost their right to eancel and annul the lease, and could not daim tha't 
their tenant was the lessee, and not the assignée. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dlg. §§ 
S43-349; Dec. Dlg. <S==>112.] 
2. Landloed and Tenant <S=»104 — Covenants Against Assiqnments— Bank- 

EUPTOY. 

A covenant in a lease that the lessee would not assign the lease wlthout 
the lessors' consent In writlng applled only to an asslgnment by the act of 
the parties, and not to an asslgnment by act oî. law, and dld not affect 
the tltle of a lessee's recelver in bankruptcy. 

[ETd. Note. — For other cases, see Landlord and Tenant, Cent. Dlg. § 
328; Dec. Dlg. ©=>104.] 

In Bankruptcy. In the matter of Landelin J. Benz, bankrupt. On 
pétition by the receiver for an order for the sale of property f ree f rom 
liens. Pétition granted. 

George C. Burgwin and Hill Burgwin, both of Pittsburgh, Pa., for 
appellant. 

J. R. D. Huston, of Pittsburgh, Pa., for bankrupt. 

ORR, District Judge. The receiver in bankruptcy has presented his 
pétition, setting up that he had offered for sale the Commercial Hôtel, 
the Personal property therein, and the leases therefor at public sale 
according to the provisions of law ; that at the time when the same 
were offered for sale it was announced by an attomey for the pledgee 
of the leases that said pledgee would not recognize any purchaser at 
such sale as being the owner of the unexpired term of the leases, unless 
such purchaser paid to the attorney for the pledgee the sum of $8,600, 
and it was announced at the same time that the landlords would not per- 
mit such purchaser to occupy and use the premises, unless such pur- 
chaser first paid the landlords the sum of approximately $12,000, this 
amount being claimed by the landlords to be due for taxes and water 
rents due the city of Pittsburgh; and that by reason of said announce- 
ments the petitioner received no bids for the property offered for sale. 

The petitioner prayed for a rule upon the landlords and upon the 
pledgee of the leases to show cause why this court should not authorize 
and direct the receiver to take the unexpired balance of the term of 
the leases as an asset of the estate and sell the same, together with the 
Personal property, furniture, stock of liquors, and fixtures on the prem- 
ises, and also including the sole right to apply for transfer of the liquor 
licenses, and praying the court to enjoin the pledgee of the leases from 
interfering with the possession of such purchaser in the unexpired 
terms of the leases, and to enjoin the landlord from interfering with 
the possession of said purchaser in the unexpired term of said leases, 
and to order and decree that the property be sold free and clear of any 
trust or lien, without préjudice, however, to the parties interested ta 
assert whatever liens, priorities, or equities they may hâve in the prop- 
erty against the fund arising from the proceeds of the sale. 

To said pétition answers were filed by the pledgee and by the land- 
lords. The facts are practically agreed upon, as appears by a stipula- 
tion signed by counsel for both the petitioner and respondents. The 

Ê=3P&r other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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answer of the landlords to the pétition is made by George C. Burgwin, 
their agent, and the answer of the pledgee bank is made by George C. 
Burgwin, its président. The material f acts appear to be as f oUows : 

[1 ] On or about April 1, 1906, the landlords, as the owners of prop- 
erty in the city of Pittsburgh known as the Commercial Hôtel, leased 
the same to one Kramer for a period of 10 years from April 1, 1906, 
with covenants in the lease for payment of rent at the office of Mr. 
Burgwin, or at such other place as the landlords should thereaf ter des- 
ignate, and for the payment of water rents, taxes, assessments, and 
municipal claims to be assessed against the premises, the same to be 
paid by the lessee. The lease contained this covenant on the part of the 
lessee : 

"i^ourth. That hé will not assign this lease witîiout tlie consent in writing 
of the said lessor." 

There is a further provision in the lease that upon a failure to make 
the payments therein provided, or to perform any of the covenants 
therein contained, the rights of the lessee should cease, and the lessor 
may thereupon enter an action of ejectment against the lessee, etc. 

On February 9, 1912, said Kramer entered into an agreement with 
the bankrupt to sell to the latter ail his rights in the premises, including 
his stock in trade, fixtures, good will, leasehold, etc., for and in consid- 
ération of the sum of $40,000, payable as foUows: $15,000 in cash, 
$15,000 in real estate, and $10,000 in promissory notes. The said last- 
mentioned sum consisted of three promissory notes, one in the sum of 
$3,000, payable November 1, 1912; the second, $4,000, payable May 1, 
1913 ; and the balance, $3,000, payable November 1, 1913— ail of said 
notes to bear interest from May 1, 1912. 

At the time said agreement was entered into there was due in unpaid 
taxes assessed against the premises over $20,000, some of which was 
for years antedating the date of the lease, and since that time other tax- 
es hâve become due. Kramer applied to Mr. Burgwin for permission to 
assign the lease to Benz. The owners through him refused to consent 
to the assignment of the leases until ail of the taxes had been paid in 
f ull, but agreed that, whenever ail the taxes assessed against said prem- 
ises had been paid in f ull, if Kramer should again apply to the lessors, 
permission to assign would be given. No written or verbal consent to 
any assignment to Benz by Kramer has ever been given by the lessors 
in pursuance of the agreement between Kramer and Benz. Kramer 
on or about May 1, 1912, made a written assignment of the said leases 
and put Benz in possession of the premises. This was known to Mr. 
Burgwin. The cash mentioned in the agreement was paid by Benz to 
Kramer. The real estate was transf erred and Benz executed and de- 
livered the promissory notes above mentioned to Kramer. Possession 
of the premises was taken by Benz with full knowledge that no written 
or verbal consent to the assignment of said leases had ever been given 
by the landlords. Because of the fact that Benz was unable to provide 
satisfactory indorsers for said notes, Benz agreed that the leases as- 
signed to him by Kramer should be held by Mr. Burgwin to secure the 
payment of said notes. 
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The $15,000 in money and the promissory notes were delivered to 
Kramer in the présence of George C. Burgwin and by him delivered to 
the latter. Since May 1, 1912, Benz has been in possession of the prem- 
ises, known as the Commercial Hôtel, and has conducted therein a hôtel 
business, and on that date obtained a license f rom the Court of Quarter 
Sessions of Allegheny county to sell liquor on the premises for one 
year succeeding that date, and on May 1, 1913, he obtained a license in 
said court to sell liquor on the premises from that date for one year 
succeeding the same, and this with the knowledge of Mr. Burgwin. 
Since Benz has been the occupant of the premises he has made monthly 
payments of rent to the landlords, receipts for the same being given in 
the following form: 

"Pittsburgh, Pa. 1912. 

"Received from A. E. Kranier, per L. J. Benz, seven hundred and fifty and 
00/100 dollars on acoomit of rent for premises, 121-123-125 Slxth street, 
to 1912, as per leases. 

"George C. Burgwin, 

"Attorney for Wm. Arrowsmith, 

"Ex'r of P. McCrea, Dec'd." 

The money received by Kramer from Benz in pursuance of the agree- 
ment was payable by or under the direction of Mr. Burgwin in dis- 
charge of taxes accruing against the premises so far as the same would 
reach. The notes of Benz with the leases attached were placed with the 
Marine National Banlt, the pledgee, as collatéral security for the pay- 
ment of a note made by Kramer and discounted by the bank. Since the 
delivery of said notes to said banli Benz has paid thereon to the bank 
the sum of $2,100, leaving a balance due on account of the principal of 
the notes the sum of $7,900 ; interest, of course, being added. Under 
the terms of the agreement between Kramer and Benz, Kramer agreed 
to pay ail the taxes assessed against the premises prior to January 1, 
1912, and to pay one-third of the taxes assessed against the premises 
for 1912 ; Benz agreeing to pay the remaining two-thirds of the taxes 
for 1912, and ail subséquent taxes assessed during his occupancy. The 
law of Pennsylvania relating to licenses to sell liquor at retail provides 
that an applicant shall set f orth in his pétition : 

"Seventh. That the applicant is the only person in any manner pecuniarily 
interested in the business so asked to be licensed, and that no other person 
shall be In any manner Interested therein during the continuance of the li- 
cense." 

[2] We notice first in the lease that there is no provision for the 
termination of the lease by an assignment other than an assignment 
by the act of the parties. In other words, an assignment by act of law 
does not affect the title of the receiver in bankruptcy. No further au- 
thority is necessary for this than Gazlay v. Williams, 210 U. S. 41, 28 
Sup. Ct. 687, 52 L. Ed. 950, 20 Am. Bankr. Rep. 18. So that, if Benz 
is lawf ully in possession of the premises under a lease from the owners, 
the rights of Benz are vested by opération of the bankruptcy law in 
his receiver. We hâve, however, to consider whether or not under ail 
the facts, as outlined in this case, the landlords can now assert that 
Benz was not their tenant at the institution of the bankruptcy proceed- 
ings on November 12, 1913. 
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After careful considération of the matter we are constraîned to hold, 
with respect to the provision in the lease against an assignment by the 
tenant, under ail the circumstances as outlined hereinabove, that the 
landlords hâve waived the provision in the lease and cannot now assert 
that their tenant is Kramer and not Benz. There is no doubt that the 
landlords received their rent from Benz. Although the receipt may in- 
dicate that they were looking to Kramer, with knovi^ledge of the law of 
Pennsylvania they must hâve realized that Kramer was no longer in- 
terested in the business carried on by Benz under his license. They 
knew it from the character of the agreement entered into between Kra- 
mer and Benz, which was brought to the attention of their agent. They 
availed themselves, through their agent, of the money and the notes 
which Benz paid and delivered to Kramer to procure the assignment, 
and the landlords used the money and the notes which they knew had 
corne from Benz in discharge of the liabilities. To consider the matter 
in any other light would be to permit the landlord to enjoy the fruits 
of Kramer's assignment to Benz, the fruits of Benz's occupancy of the 
premises, and yet hold over Benz's head the club that unless he made 
good the balance that Kramer may hâve owed he would not be recog- 
nized as the tenant. The equities are against the landlords, and this 
court cannot permit them to déclare a forfeiture of the lease which 
Benz paid for with a considération and rent which the landlords hâve 
received and applied to Kramer's indebtedness. 

In Re Frazin & Oppenheim (D. C, N. Y.) 23 Am. Bankr. Rep. 289, 
174 Fed. 713-715, Judge Holt says : 

"It Is equally well settled that the acceptance of rent by a landlord, after 
a breach of a eovenant In a lease authorizing re-entry, walves the right of 
re-entry, and the rlght thus waived is dispensed with forever." 

See, also. In re Montello Brick Works (D. C, Pa.) 20 Am. Bankr. 
Rep. 855, 163 Fed. 624, 629. Other cases could be cited, including 
cases from Pennsylvania, which may be found in Jackson & Gross on 
Landlord and Tenant in Pennsylvania, page 215 et seq. 

The language of the lease does not provide that assignment without 
consent ipso facto works a forfeiture, but it provides in gênerai terms 
that, upon a f ailure — 

"to keep and perform any of the covenants and agreements herein contained, 
the lessor shall hâve the right at any time to cancel and annul this lease." 

The lessors should hâve exercised that right before they accepted 
from the assignée of the license any rent, or applied the considération 
which the assignée had paid to the lessee to the discharge of the liabili- 
ties. It is too late for them to claim their right to cancel and annul the 
lease. 

We are therefore of opinion that the prayers of the pétition should 
be granted, and an order will be made to that end when presented. 
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In re WEGMAN PIANO CO. 
(District Court, N. D. New York. March 17, 1915.) 

1. Patment <S=»17— Payment by Note— Necessity of Ageeement. 

By the gênerai rule, which prevails in New York, the givlng of a note 
by a debtor to a creditor and the recelpt of sueli note by the creditor wlll 
not pay or extinguish the original claim or debt, in the absence of an 
agreement that the note is to be received as payaient 

[Ed. Note. — Por other cases, see Payment, Cent. Dig. §§ 70-77; Dec. 
Dlg. ®=>17.] 

2. Payment <S=5l7 — Payment bt Note— Agreement Between Parties. 

When a note is glven for the amount of a debt, It is compétent for 
the parties to agrée that the note shall constitute fuU payment and ex- 
tingulshment of the original debt. 

[Ed. Note. — î'or other cases, see Payment, Cent. Dlg. §§ 70-77; Dec. 
Dlg. <s=>17.] 

3. Payment ®=>73 — Pebstjmptions and Bxjeden op Peoof — Payment by Note. 

An agreement that a note for the amount of a debt shall constitute fuU 
payment of the debt must be established by clear and satisfactory évi- 
dence, as there is no presumption that the note Is accepted or received as 
payment. 

[Ed. Note.— For other cases, see Payment, Cent. Dig. §§ 220, 222-225, 
232-238 ; Dec. Dlg. <S=573.] 

4. Sales (©=477 — Conditional Sales— Effect of Giving or Note. 

A purchaser of an adding machine on 30 days' crédit, by a eontract 
which provided that title should remain in the seller untll the purchase 
priée, note, draft, or jndgment therefor was paid in full, sent his note to 
the seller, which was retalned by hlm. After the seller's agent, who ne- 
gotiated the sale, had become the owner of the rlghts of the seller in the 
eontract and In the machine, he stated to an employé of the purchaser 
that he had received the note as payment, that he sold the machine on 
commission and was supposed to see that payment was made in cash, and, 
in reply to the employé's statement that he was lucky to get the note, he 
further stated that the machine had to be paid for in cash, and that he 
was working on a commission, but that he would try to use the note. 
Held, that there was nothing In thls statement establishing that the note 
was received in payment, and the givlng of the note, though it estended 
the time of payment, did not cancel the original debt or release the claim 
on the machine. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 1411-1417; Dec. 
Dig. <©=ï477.] 

6. Sales <S=3455 — Conditional Sale- Sales Constitutinq. 

The sale of an adding machine, by a eontract which provided that title 
to the machine should be vested in the seller until the purchase price, 
note, draft, or judgment therefor was paid in full, was a conditional sale, 
and the title did not pass to the buyer, and it was beyond its power to 
transfer title to a third party. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1326; Dec. Dig. 
<S=5>455.] 

6, Bankkuptcy ®=»214 — Conditional Sales— Reolamation-Peematube Peo- 
ceedings. 

A pétition for the réclamation from a receiver in bankruptcy of prop- 
erty sold to the bankrupt condltionally was prematurely filed before the 
maturity of a note whereby the tlme of payment was extended. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 320, 324- 
327, 343, 344 ; Dec. Dig. ©=>214.] 

4=3Por other cases see same topie &. KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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7. Bankkuptot ©=3205 — Conditional Sales— Eight of Receiver ok Tetistee 

To Peeform Conteact. 

A receiver or trustée in bankruptcy, with the approval ot the court, 
may pay tlie amount due on the purchase price of property bouglit by 
the bankrupt under a conditional sale contract, and retain the property. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 234, 303; 
Dec. Dlg. ©=>205.] 

8. Bankruptcy <g:=5l40 — ^Title to Pkopeett— Conditionax Sales. 

Where an addlng machine was sold to one who subsequently beeame 
bankrupt, by a contract providlng that tltle was to remain in the seller 
until payment of the purchase price in fuU, and no part of the purchase 
price had been paid, the seller was entitled to reclaim the machine from 
the receiver or trustée. 

[Ed. >fote. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, . 
219, 225 ; Dec. Dig. <©==>140.] 

In Bankruptcy. In the matter of the Wegman Piano Company, al- 
leged bankrupt. Proceeding by G. T. Perrin to reclaim property from 
the receiver in bankruptcy, in which Louis B. Amann intervened. 
Ordered in accordance with the opinion. 

This is a pétition in réclamation proceedings brought by G. T. Per- 
rin against the receiver and the alleged bankrupt to obtain the return 
and possession of a Burroughs adding machine, valued at about $175, 
and in the possession of the receiver, and which came into his jjosses- 
sion when he took possession of the assets of the alleged bankrupt. 
One Louis B. Amann intervenes, and files a pétition in the same pro- 
ceeding, asking that the said adding machine be turned over to the 
Dalton Adding Machine Company, on the theory that said machine 
belongs to it, and also asks for the return and possession of the Dal- 
ton adding, listing and calculating machine in the possession of said 
receiver. 

Wm. K. Payne, of New York City, for receiver. 
Robt. J. Burritt, of Auburn, N. Y., for Wegman Piano Co. 
Kennard Underwood, of New York City, for petitioner Perrin. 
Lee & Brewster, of Syracuse, N. Y., for Dalton Adding Mach. Co. 

RAY, District Judge (after stating the facts as above). On his 
appointment as receiver in this matter James M. Knapp came into the 
possession of the machines in question, to wit, one Burroughs add- 
ing machine and high stand, style 9, and also of the Dalton adding 
machine, and which were in the actual possession of the alleged bank- 
rupt. The petitioner G. T. Perrin claims to own and asks delivery 
to him of the said Burroughs adding machine, and the intervening 
petitioner Dalton Adding Machine Company asks delivery to it as 
owner, not only of the Burroughs adding machine, but of the Dalton 
adding machine. 

September 10, 1914, the Wegman Piano Company gave to the Bur- 
roughs Adding Machine Company a written order, accepted by it, for 
a second-hand Burroughs adding machine and high stand, style 9, for 
which the Wegman Piano Company was to pay $175, or, as the order 
stated : 

Ê=>For other cases see same toplc & KEY-NtJMBBR in ail Key-Numbered Digests & Indexes 
221 F.— 9 
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"Three hundred seventy-flve dollars ($375.00) cash. Balance 30 days net 
Less $200.00 for being a used machine. Less 2% discount in 10 days." 

The order also provides: 

"Please enter our order for one Burroughs adding machine and higli stand, 

style 9, No. , whlch you agrée to deliver to our address, transportation 

charges prepaid, for which we agrée to pay you three hundred seventy-flve 
dollars ($375.00) In U. S. gold coin or its équivalent on terms elected and 
designated below." 

It is évident from the ternis of this order that a crédit of 30 days 
was given, less a discount of 2 per cent, if paid in 10 days. Tiie or- 
der contains this provision: 

■'It Is agreed that the tltle to the said adding machine shall be vested In 
you untll the purehase price, note, draft, or judgment for the same is paid 
in fuU. It Is expressly agreed that this order shall not be countermanded." 

This transaction was with the petitioner G. T. Perrin as agent for 
the Burroughs Adding Machine Company, and he took over the con- 
tract and is the petitioner. No cash payment was made on the adding 
machine. This machine was billed to the Wegman Piano Company 
at the price of $175, and direction was given to pay such bill by check 
payable to G. T. Perrin. Thereafter, and on or about the 18th day 
of November, 1914, the Wegman Piano Company sent to the Bur- 
roughs Adding Machine Company, at its office in Rochester, a prom- 
issory note of the said Wegman Piano Company, payable to the or- 
der of said G. T. Perrin, for the sum of $175, due March 21, 1915, 
and this note was inclosed in a letter as follows: 

"Burroughs Adding Machine Co., Rochester, N. Y. — Gentlemen: We in- 
close our note, dated the 17th Inst., in settlement of your due account, and 
trust that you will flnd it correct and entirely satisfactory. Owing to the 
existing financial conditions, we feel certain that you v^ill co-operate wlth us 
and govern ourselves accordingly. 

"Very truly yours, Wegman Piano Company, 

"P. C. Sherman, Gen. Mgr." 

No answer was sent to this letter, and the note was not returned 
or refused by the Burroughs Adding Machine Company, or by said 
Perrin, and the one or the other has same in its or his possession. 

On or about December 2, 1914, the Wegman Piano Company bar- 
gained at least to sell the said adding machine and stand to the Dalton 
Adding Machine Company, and was to take in exchange a Dalton 
adding, listing, and calculating machine and a stand for the same. 
This contract was in writing, in the form of an order signed by the 
Wegman Piano Company, by John Calva, collection manager, and called 
for the delivery of the Dalton adding machine, to be delivered at 
Auburn, for which the Wegman Company agreed to pay to the order 
of the Dalton Adding Machine Company, at Cincinnati, Ohio, $300, 
as follows: Less allowance on Burroughs machine No. 118610, $115. 
Balance cash 10 days less 5 per cent, invoice to bear date of Decem- 
ber 23d. There was to be a discount of 5 per cent, for cash in 10 
days from date of invoice. This order had the provision that title 
was to remain in the seller until payment of the purehase price in f ull. 
This also contained a provision that in the event of the retaking of 
the property that any amount that may hâve been paid thereon shall be 
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considered as payment for use, ordinary wear, and dépréciation of 
said property while in the possession of tlie Wegman Company, etc. 
The Dalton Company did not take the Burroughs adding machine 
away, or take possession thereof. The Dalton adding machine was 
delivered to the Wegman Company about December 21, 1914. The 
pétition in bankruptcy was filed January 6, 1915, at which time the 
receiver was appointed. 

James L. Stewart swears in his affidavit: 

That up to and includlng the 6th day of January, 1915, he was employed by 
said Wegman Piano Company as auditor, and that he is now employed by the 
receiver ; that he knows G. T. Perrin, and became acquainted with him while 
and durlng his visits to the Wegman Piano Company growing out of the 
sale to it of a Burroughs adding machine in the fall of 1914, and that on or 
about the 25th day of November, 1914, he met said Perrin on a railroad train 
between Rochester, N. Y., and Erie, Pa. "That upon that occasion said Perrin 
told déponent (Stewart) that he had received from said Wegman Piano Com- 
pany its note for $175 as payment for the Burroughs adding machine sold 
to said Wegman Piano Company. Said Perrin further said to déponent that 
the said l'errin had sold said machine on commission and was supposed to 
see that payment therefor was made in cash. Déponent then said to said 
Perrin that he was lucky to get the note, and said Perrin replied that the 
machine liad to be paid for in cash, and that he, said Perrin, was working 
on a commission, but that he would try to use the note." 

Stewart further testifies that the note bas never been returned. 

[1] It is well settled in the state of New York and in the courts 
of the United States that, where a debt is owing by one person to an- 
other, the giving of a note by the debtor to the créditer and the re- 
ceipt of such note by the creditor will not pay or extinguish the orig- 
inal claim or debt, in the absence of an agreement between the parties 
that the note is to be received as payment. This is the common-law 
rule, which prevails in England and has been adopted in nearly ail of 
the States in this country. In Indiana, Maine, Massachusetts, and Ver- 
mont the rule is différent. In those states it has been held that the note 
extinguishes the existing debt, unless it is agreed to the contrary. How- 
ever, the rule applicable to this controversy is the one first stated. 
Lyman v. United States Bank, 12 How. 225, 13 L. Ed. 965 ; Lawrence 
V. United States (C. C.) 71 Fed. 228 ; Jagger Iron Co. v. Walker, 76 
N. Y. 521; Feldman v. Beier, 78 N. Y. 293; Shattuck v. Buek, 77 
Mise. Rep. 97, 136 N. Y. Supp. 105 ; Newburgh National Bank v. Big- 
ler, 83 N. Y. 59; Hoar v. Union Mut. Life Insurance Co., 118 App. 
Div. 416, 103 N. Y. Supp. 1059. There are numerous other cases to 
the same effect. See, also, Cyc. vol. 30, 1194-1198. 

[2, 3] It is, of course, compétent for the parties to the transaction 
to expressly agrée that the note will be and is accepted in full pay- 
ment and extinguishment of the original debt; but to establish this 
as a fact the évidence should be clear and satisfactory. There is no 
presumption that the note is accepted or received as payment. In 
Lawrence v. United States, supra, it was held : 

"A note is not payment of an account, unless it be expressly accepted as» 
payment, or produce payment." 

In Hoar, as Administratrix, v. Union Mutual Life Insurance Co., 
supra, premium notes were given and it was held: 
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"That the premium notes were not payments, but merely means of secur- 
Ing payment, and effective only to extend the tinie therefor, and never hav- 
Ing been pald the original indebtedness was revived, and the beneflciary was 
not entitled to recover on the policies." 

In Feldman v. Beier, supra, it was held that : 

"In the absence of an express agreemeut to the contrary, the takîng of a 
debtor'g note does not constitute the payment or extinguishmeut of the origi- 
nal demand." 

In Lyman v. Bank, supra, it was held that where there was a sale 
and conveyance of real and personal property, for which three notes 
were given, two of which had been paid, and the third was produced 
and tendered to be given up, that : 

"There was no prcsumption that the notes were received in satisfaction of 
the purchase money." 

[4] It follows that the sending of this note by the Wegman Com- 
pany to the Burroughs Adding Machine Company and the mère ac- 
ceptance and rétention of such note by that company, or by its agent, 
G. T. Perrin, the petitioner, did not satisfy the original debt or claim 
for the Burroughs adding machine or cancel the lien or claim or waive 
the rétention of title, if that be the eiïect of the order, unless the note 
sent was accepted and received by the Burroughs Adding Machine 
Company bef ore it parted with the claim, or by Perrin after he became 
the owner thereof, in payment and satisfaction of the debt. If so ac- 
cepted and received, and such was the understanding of the parties, 
then the debt was paid by the giving of the note and its acceptance, and 
the claim on the adding machine sold was thereby released, and the 
prayer of the petitioner must be denied. A question of fact is pre- 
sented on the pétition and the answering affidavits. The mère allé- 
gations of the pétition presented by Perrin are not conclusive, nor are 
the answering affidavits. Perrin has not seen iît to deny the statements 
made by Stewart in his afïidavit, and which statements hâve been quot- 
ed. Does that statement, or déclaration, rather, of Perrin, made to 
Stewart, establish that the note was received and accepted in payment 
of the debt of $175 for the machine? The statement is that Perrin 
said: 

"He had received from said Wegman Piano Company its note for $175 as 
payment for the Burroughs adding machine sold to said Wegman Piano Com- 
pany." 

But Perrin also said that he had sold said machine to the Weg- 
man Company on commission and was supposed to see that payment 
theref or was made in cash. The représentative of the Wegman Com- 
pany then said to Perrin that he was lucky to get the note, and there- 
upon Perrin said : 

"That the machine had to be paid for in cash, and that he, the said 
Perrin, was worliing on a commission, but that he would try to use the note." 

There is no évidence that either Perrin or the Burroughs Adding 
Machine Company has ever pledged, sold, or transferred the note. It 
has not been returned, and no part of it has been paid. 
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At the time Stewart had his conversation with Perrin, he (Perrin) 
had become the owner of the rights, interests, etc., of the Burroughs 
Adding Machine Company in the contract and in the machine. It is 
noted that Perrin did net state to Stewart that he had accepted such 
note as payment, but did say, in reply to Stewart's remark that Perrin 
was lucky to get the note : 

"That the machine had to be paid for In cash, and that he, said Perrin, 
was worklng on a commission, and that he would try to use the note." 

Ail this is as consistent with the receipt and holding of the note for 
the purpose of extending the time of payment for the machine as with 
the receipt of same in payment and discharge of the debt. The remark 
by Perrin that the machine had to be paid for in cash, and that he 
would "try to use the note," is somewhat inconsistent with the claim 
that he had agreed absolutely to accept the note in payment for the 
machine or in lieu of cash. The time of payment for the machine by 
the receipt and rétention of the note was undoubtedly extended until 
the maturity of such note, but that it canceled the original debt and 
released the machine this court cannot hold. 

[5] I think the sale was a conditional one, and that the title to the 
machine never passed to the Wegman Piano Company. If so, it was 
beyond the power of the Wegman Company to transfer the machine to 
the Dalton Adding Machine Company, and it, of course, has no title 
as against Perrin. 

[6, 7] The pétition in réclamation is somewhat prématuré, as the 
note had not become due at the time same was filed, as the note is not 
due or payable until March 21, 1915, and the acceptance and rétention 
of the note, as stated, undoubtedly extended the time of payment until 
that date. The receiver in bankruptcy, with the approval of the court 
and the trustée when appointed, will hâve the right to pay the amount 
due for the purchase price of the machine and retain same. In case 
this is done, the title to the machine will then vest in the estate of the 
bankrupt. 

[8] In no event does the Dalton Company hâve any right to the 
machine in question. That company now intervenes in this proceeding 
and claims, not only the Burroughs adding machine, but the machine 
which it sold to the Wegman Company. As stated, this sale was by 
way of exchange. The Dalton Company delivered its machine to the 
Wegman Piano Company, but did not receive and has not received the 
considération or any part of it. The considération has failed, and 
under the terms of sale, which was in writing, and whereby the title 
was to remain in the Dalton Company until the machine was paid for, 
this court is of the opinion that the Dalton Company is entitled to the 
machine sold by it to the Wegman Piano Company, but that the re- 
ceiver or trustée, when appointed, with the approval of the court, has 
the right to retain that machine on paying the purchase price. 

The order will be, as to the Burroughs Adding Machine Company, 
that on surrender of the note of the Wegman Piano Company, sent 
to Perrin, the Burroughs adding machine referred to will be returned 
to Perrin, unless the receiver or trustée elects to retain such machine 
and pay therefor. As to the other machine, the order will be that the 
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machine purchased of the Dalton Company be returned to it, uniess 
the receiver or trustée elects with the approval of the court to retain 
such machine and pay therefor. The pétition filed by the Burroughs 
Company might be denied on the ground that the time of payment was 
extended to March 21, 1915, and that there bas been no default in pay- 
ment. However, as the matter is now before the court, it is just as 
well to settle the rights of the parties and allow the receiver or trus- 
tée to take steps to pay for the machine and retain same, in case that 
course will be advantageous to the bankrupt estate. 
There will be an order accordingly. 



MILKMAN V. ARTHE et al. 

(District Court, B. D. New York. December, 1914.) 

Bankrtjptcy ®=5l72— Administkation of Estate— Ownehship of Peopertt— 
Savings by Wife. 

A trustée In bankruptcy may recorer from the wife of the bankrupt 
property purchased by her for money saved by her out of that which her 
husband gave her for the maintenance of the household, where the cir- 
cumstances were not such as to show a glft by the husband to the wife, 
or where the husband was actually Insolvent at the time, so that he could 
not make a valid glft to her. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 220 ; Dec. 
Dlg. <®=5l72.] 

In Equity. Suit by Walter Milkman, as trustée of John C. Arthe, 
bankrupt, against John C. Arthe and others, to recover certain corpo- 
rate stock claimed to be the property of the bankrupt. Decree di- 
rected for plaintiff. 

See, also, 213 Fed. 642. 

Harry E. Eewis, of Brooklyn, N. Y. (David Steckler, of New York 
City, of counsel), for plaintifï. 

Robert A. Inch, of New York City, for défendants Lucy K. Arthe 
and Harry Lancaster. 

Augustus H. SkilKn, of New York City (Marshall S. Hagar, of 
New York City, of counsel), for défendant, John C. Arthe. 

CHATFIELD, District Judge. The trustée in bankruptcy seeks 
to recover by this bill in equity 45 shares of stock in the Arthe, Levy 
& Bernhard Company, a New York corporation. The par value of 
this stock was $100, and it was purchased in the month of June, 
1909, in the name of Harry Lancaster, a brother of Mrs. Arthe, with 
money furnished by her for that purpose. 

The trustée allèges that this money was in reality property of the 
bankrupt estate, which Mrs. Arthe, and ail the persons concerned, 
knew had been accumulated from the bankrupt's property and for 
him in such a way .that his creditors were entitled to receive it. Mr. 
Arthe was part owner of a company already in bankruptcy at the 
time of this purchase, and the trustée seeks to show that he had been 

©csjFor other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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insolvent throughout the period during which the fund referred to had 
been accumulated, and that it had in reality been deposited by him in 
the hands of his wîfe, with the knowledge of both him and his wife 
that he was putting away money that should go to his creditors and 
that he had creditors who were entitled thereto. 

Mrs. Arthe contends that the money consisted in part of gifts, of 
sums saved by her with her husband's knowledge, at a time when his 
financial condition made it possible for him to make such donation to 
her, and that the balance of the fund was actual earnings by her, in 
the nature of savings in necessary household expenses, for work per- 
formed by herself in the place of hired service. It may be said at 
the outset that Mrs. Arthe, throughout her testimony and in the entire 
transaction, has given every intimation of a thrifty, intelligent, ener- 
getic, honest, and truth-telling woman. Throughout the years since 
her marriage with the bankrupt, she has done her own housework and 
perf ormed much of the work around the house for which a man might, 
without criticism from the creditors, hâve been employed and paid 
from Mr. Arthe's earnings. 

The testimony indicates that throughout those years, in which the 
children of Mr. and Mrs. Arthe bave grown substantially to maturity, 
Mr. Arthe has been working as a traveling salesman, or is one of the 
owners, with substantially a regular drawing account, in the business 
of selling or manufacturing and selling umbrellas. When on the road 
his expenses hâve been paid as a part of his compensation, and a cer- 
tain amount per week, averaging up to the time of bankruptcy as much 
as $65 or $70 a week, was turned over to Mrs. Arthe directly from 
the office of the business. Out of this Mrs. Arthe has saved a certain 
amount each week, and from thèse savings she purchased the house in 
which the family live. Part of the mortgage upon the house she paid 
off and then replaced the sum at the time of obtaining the stock with 
référence to which this action is brought. At one time she loaned one 
of the men connected with Mr. Arthe in business the sum of $1,000, 
and this was repaid and also went toward buying the stock under con- 
sidération. Arthe agreed to procure this loan, and made arrangements 
with his wife to advance the money without consultation with her; 
but the borrower testifies that he knew the money came from her and 
upon her husband's request. A policy of insurance, payable in case 
of death to Mrs. Arthe, was also made the basis of a loan which went 
into her hands. 

The principal indebtedness of the bankrupt arose from his indorse- 
ment of certain notes given by the Kiel & Arthe Company as a part of 
the purchase priée of the Cedar Clifif Umbrella Company. Kiel and 
Arthe were employés of the Cedar Cliff Umbrella Company and organ- 
ized the Kiel & Arthe Company. After the bankruptcy of the Kiel 
& Arthe Company its good will and stock were purchased from the 
trustée in bankruptcy by a corporation, the Kiel, Arthe & Bernard 
Company, formed by four individuals, of whom Mrs. Arthe was one. 
As was planned, Mr. Arthe continued as an employé of the new cor- 
poration. AH matters connected with the business hâve been per- 
formed by him on behalf of his wife. The Cedar Clifï Umbrella Com- 
pany was taken over in 1904, and notes given at that time to take up 
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a debt owing to the estate of one Rubsamen, who was a large owner 
in the Cedar Cliff Silk Co. 

The two principal creditors of the présent bankrupt are the men who 
conducted the Cedar Clifif Umbrella Company and who had borrowed 
the money for which it was indebted. Thèse men now hold against 
Arthe the notes which, as was said above, were given to meet that in- 
debtedness as a part of the purchase price by the Kiel & Arthe Com- 
pany. Thèse two creditors hâve at ail times known of the varions 
relations of the persons concerned, but hâve themselves not been em- 
ployed with the firm since Arthe and the other employés purchased it for 
themselves. The burden assumed by Arthe and his associâtes made a 
total of liabilities which from the outset was so great that insolven- 
cy might hâve been expected, unless great success and increase of 
profits foUowed the change in the management. At ail times since that 
purchase, a substantially insolvent condition existed, unless extension 
of time for payment of the business was obtained. Under thèse cir- 
cumstances, Arthe and his wife, while living economically and with 
great crédit to Mrs. Arthe for the manner in which she managed her 
household and brought up her children, nevertheless diverted ail the 
property which Mr. Arthe was able to accumulate from the business 
into a fund in Mrs. Arthe's hands. 

We hâve, therefore, the gênerai question whether a wife can pay 
herself for her personal labor from moneys furnished by the husband 
for household expenses, and retain that money from the husband's 
creditors, if the husband was insolvent throughout the period ; and, 
second, what the effect would be if he was solvent throughout sub- 
stantially the greater part or ail of the time when the saving was actu- 
ally made. The trustée bas cited In re Sturman (Southern District of 
New York, December 10, 1913, no written opinion), Aaronson v. Mc- 
Cauley (City Ct. N. Y.) 19 N. Y. Supp. 690, Fretz v. Roth, 68 N. J. Eq. 
516, 59 Atl. 676, and Trefethen v. Lyman, 90 Me. 376, 38 Atl. 335, 38 
L. R. A. 190, 60 Am. St. Rep. 271, ail of which hold that the savings 
by a wife from the business earnings of her husband are but a sharing 
by her in the joint property of them both, and that her title is that of 
her husband, with the resuit that creditors can reach this fund, un- 
less an out and out gift under proper circumstances, while the hus- 
band was solvent, can be shown. 

It will thus be seen that the questions propounded must be an- 
swered in favor of the trustée, unless the saving by the wife is sub- 
stantially équivalent to an employment or a gift by the husband, when 
his financial condition is such that he can make such gift or contract 
in the nature of a voluntary transfer for the work done. In this re- 
spect the facts in the présent case seem to show that Mrs. Arthe, 
with her husband's privilège and consent, was given, or received as 
payment, for her share in taking care of the home, the surplus which 
Mr. Arthe saved from his business, and which might hâve been kept 
by himself to meet his probable business obligations. 

We must therefore proceed to the next question ; that is, whether Mr. 
Arthe made the voluntary gift or contribution to his wife at a tim.? 
when he was in a financial condition so to do. Hère great difficulty 
arises, from the fact that much of the earnings from which the house 
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was purchased and the fund accumulated antedated the entering upon 
the obligations by Arthe during the purchase of the original business. 
The use of thèse savings in buying the house is inextricably united with 
the amount of saving possible therewith. But from the time when 
Arthe assumed so much obligation in undertaking the purchase of 
the business that success even greater than was to be expected was 
necessary to be sure of meeting thèse obligations, and certainly after 
September, 1904, the Hability for the payment of thèse notes was 
known, the condition of Arthe's business was such that he should not 
be allowed to save money, either through his own acts or by acquiesc- 
ing in the saving by his wife, with the surplus over moneys needed for 
the household expenses taken from that portion of the proceeds of 
the business which should go to pay his debts. Even a change in the 
standard or method of living might be necessary, but a man bas not 
the right to avoid making that change, or to avoid réduction of the 
amount of his savings, by claiming the necessity of living as before, 
and of giving his wife a sufficient sum to accumulate a bank account, 
even in payment of her share of the work of the home, and thus to 
avoid payment of his debts. 

The plaintiff may bave an interlocutory decree, with an accounting 
for the amount reserved since September, 1904. 



THE NELLIE FOLLETTE. 

THE ELMER D. WALLING. 

(District Court, W. D. New York. May 25, 1914.) 

CoLUSioN ®=91 — Meeting Tows in Canai/— Négligent Navigation at 
Bend. 

A collision between canal boats on the Erle Canal held, on the évidence, 
due solely to the fault of a steam canal boat and a push boat rlgidly 
fastened In front of her, for négligent navigation at a bend, by reason 
of which the push boat, Instead of rounding the bend close to the bank, 
passed aeross and came Into collision with the leading one of the three 
meeting boats. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 187-192; Dec. 
Dlg. <@=391.] 

In Admiralty. Suit for collision by William Van Order, individual- 
ly and as bailee of the cargo of the canal boat Patrick Bowen, with 
Jacob H. Halsted and Thomas H. Story as intervening petitioners, 
against the steam canal boat Nellie Follette and the push boat Elmer D. 
Walling, William H. Follette and Stewart J. Dailey, claimants and 
respondents, and Benjamin L. Rand, intervener. Decree against the 
Follette and Walling. 

George Clinton, Jr., of Bufïalo, N. Y., for libelant and intervener. 
Brown, Ely & Richards, of Bufïalo, N. Y., for cargo owners. 
White & Stanley, of Buffalo, N. Y., for claimants and respondents. 

HAZEL, District Judge. The libelant, William Van Order, in- 
dividually and as bailee of 8,000 bushels of corn aboard the canal boat 

€=?For other case> see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Patrick Bowen, originally filed this libel against the push boat Elmer D. 
Walling and the steam canal boat Nellie Follette for damages arising 
out of a collision between the Bowen and the Follette and their re- 
spective consorts, occurring on October 8, 1910, in the Erie Canal, be- 
tween Lyons Lock and Lock Berlin, approximately 590 feet west of 
Studor's Bridge, in which the Walling struck the Bowen a glancing 
blow. Before the testimony was ail taken, a pétition of intervention 
was filed under admiralty rule 59, by claimants of the canal boats 
Follette and Walling-, to extend this proceeding to include the canal 
boats Bowen, Costello, and McAvoy; the purpose thereof being to 
enable this court, if the évidence so warranted, to apportion the dam- 
ages sustained by the cargo owners among the several canal boats found 
responsible for the collision. Later, the claimant and mortgagee of 
the Costello and McAvoy, and the owners of the cargo in their own 
behalf, filed intervening pétitions, and after the entry of appropriate 
orders the varions parties in interest, except the Bowen, which has not 
been arrested or has not appeared by claimant, are before the court. 

The Bowen, Costello, and McAvoy, each 18 feet wide and 96 feet 
long (total length 288 feet), navigated as a so-called triple header ; that 
is, they were lashed together in the order named, one directly to the 
rear of the other, and were in tow of four mules on a tow line of about 
275 feet in length. The push boat Elmer D. Walling was rigidly 
fastened in front of the steam canal boat Nellie Follette, both steered 
by the same rudder and navigated as one boat, and carrying approxi- 
mately 300 tons of borax ; while to the rear of the Follette on a hawser 
350 feet long were in tow three other canal boats against which no 
claim is asserted. The width of the canal at the place of collision from 
bank to bank was 75 feet, at the water line 70 feet, while at the bottom 
allowing for the slope wall, it did not exceed 55 or 60 feet. 

For convenience I shall first pass upon the contention of the respond- 
ents that the Bowen and consort were negligently navigated, in consé- 
quence of which the mishap occurred. To make the bend — conceded- 
ly a sharp one— considering the length of the tow, the narrowness of 
the channel, and the likelihood of other boats passing at this point, no 
doubt required careful attention on the part of Captain Van Order 
and the wheelsman Allen; and in my judgment the record sufficiently 
shows that in rounding the bend and edging slowly towards the tow- 
path a proper degree of care and diligence was exercised by them. 
Allen, an experienced boatman, who was at the wheel of the Bowen 
at the time of the impact, substantially testified that when the driver of 
the mules shouted that boats were coming ahead, he worked the Bowen, 
which was then going at the rate of 1% miles an hour, from the middle 
of the canal to within 9 or 10 feet of the visible bank, and straightened 
her up and held her parallel to the towpath, and that he then per- 
ceived that the Walling, which was well over on the heelpath side of 
the canal, was not following around the bend, but was coming ahead, 
and she continued to come ahead without changing her direction, and 
"eut square across on the towpath and ran into our boat, the Bowen." 
There is reliable testimony by other witnesses for libelants cor- 
roboratory of this version of the mishap. 
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It aiso appears that Captain Van Order, on hearing the whistle of 
the Follette, went to the tiller of the McAvoy to assist in keeping the 
beat straight while the west-bound beats passed ; but the évidence does 
net show, as contended by respondents, that the tiller of the McAvoy 
was swung by Captain Van Order in such a way as to kink the tow or 
to embarrass the boats in their movements. The testimony of the wit- 
ness Fredette to the eiïect that the consort of the Bowen was in a so- 
called double kink is not credited. He was too far away at the time 
to make accurate observations, and, as the collision was tlien fairly 
imminent, his attention must hâve been distracted by the obvious dan- 
ger. In the absence, therefore, of convincing évidence that the Bowen 
and consort were out of alignment, or that the Bowen projected beyond 
the middle of the canal, I am disinclined to hold the tow in any meas- 
ure responsible for the accident, or to attribute to it fault for misman- 
agement. 

Nor is there sufficient évidence upon which to predicate the unsea- 
worthiness of the Bowen, for, although she was nearly 19 years old 
and needed repairing, she was nevertheless staunch enough to hâve 
safely completed her journey, and would not hâve sunk, had she not 
been struck by the WalHng. Granting, however, that her condition 
were weakened, the principle applicable in cases of ordinary contacts 
between boats in a weakened condition plying in congested slips and 
channels is not applicable under the circumstances of the case at bar. 
The opening of the seams in her sides and bottom was due in part to 
the squeezing she received at the time of the impact, as well as to the 
swelling of her cargo of corn after becoming water-soaked. 

The allégation in the libel that the Walling and Follette were pri- 
marily to blâme for the collision may now be considered. The proofs 
are that the Follette grounded on the heelpath side of the canal just 
before the collision. It is substantially alleged in the answer that, 
upon perceiving that the Bowen and consort were navigating in the 
middle of the canal, the Follette immediately reversed her engine, and 
backed until her stern went aground on the berm bank of the canal, 
and that "while grounded in this position the Bowen negligently and 
carelessly and without regard to the position of the Nellie Follette and 
the Elmer D. Walling needlessly came into contact." There is much 
testimony by expert witnesses for libelants in support of the asserted 
grounding of the Follette and the sheering of the Walling. Six wit- 
nesses stated under oath that the Walling failed to foUow the bank 
around the bend, but crossed diagonally over from the heelpath to the 
towpath side; and although an equal number of witnesses contradict 
such testimony, still I am satisfied by the évidence in its entirety that the 
Walling and Follette were improperly navigated, and that the colli- 
sion could hâve been avoided either by earlier stopping headway or 
by the exercise of a proper degree of care and précaution in rounding 
the bend. 

In my judgment the Follette was in fault for not going over to the 
heelpath side of the canal immediately upon coming to the bend and 
sighting the Bowen. Had she done so, the probabilities are that she 
would not hâve grounded, and that the Walling would not hâve 
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swerved across the canal. Fredette testified that he ported the wheel 
of the Follette when the Bowen and consort were about 350 feet away, 
and that she responded to her wheel, going to within 16 feet of the 
heelpath bank ; but Captain Jewell puts the bow of the Walling at this 
time at 30 feet and the stern of the Follette at about 15 feet from t)ie 
heelpath. It would seem to be clear that the steamer found it neces- 
sary to hurriedly go close to the heelpath bank in her attempts to avoid 
the collision, and in so doing grounded, causing the Walling, as hereto- 
fore pointed out, to sheer into the Bowen. 

It is unnecessary to further allude to the testimony contained in the 
voluminous record, or to point out discrepancies therein. To my mind 
the duty of the steamer Follette and the Walling was plain and simple, 
namely, to keep safely to the heelpath side of the canal in rounding the 
bend and out of the way of the Bowen and consort. Their joint failuré 
to do so was the primary cause of the impingement, which was obvious- 
ly inexcusable and should hâve been avoided. This conclusion renders 
it unnecessary to pass upon any of the other questions presented and 
argued at the bar. 

A decree may be entered, holding the steamer Follette and the push 
boat Walling alone in fault for the damages sustained. 



TJNITED STATES v. BARNOW. 

(District Court, E. D. Pennsj'lvania. March 12, 1915.) 

No. 56. 

1. False Personation <g=>l— Statutes— Consteitction— FicTiTiotrs Ofpicbb. 

Oriminal Code (Act March 4, 1909, c. 321) § 32, 35 Stat 1095 (Comp. St 
1913, § 10196) making punlshable one who, with Intent to defraud, shall 
falsely assume to be an ofBcer or employé actlng under authority of the 
United States, shall take on himself to act as such, or shall in such pre- 
tended character demand or obtaln from any person or from the United 
States money or other valuable thing, forbids only the false personatlon 
of an esisting officer or employé, or of one of a class of officers or em- 
ployés, and an indlctment charglng the défendant with personating an 
employé of the United States actlng under Its authority as an agent to 
sell a certain set of books, charges no crime. 

[Ed. Note. — For other cases, see False Personatlon, Cent. Dig. § 1 ; Dec. 
Dig. ©=1.] 

2. False Pehsonation ■©=>4 — United States Officer— Indictment— Alléga- 

tion OF Featjd. 

An allégation, In an Indlctment charglng the défendant with defraud- 
ing another by personating a United States officer, that those who pur- 
chased the books from défendant would not hâve done so, except for his 
représentations that the money paid was to be turned over to the govern- 
ment, and that the entire price pald represented only the cost of bindiug 
the books, is not a sufflcient allégation of fraud, but shows merely a mis- 
representatlon, not amounting to fraud. 

[Ed. Note. — For other cases, see False Personatlon, Cent. Dig. § 2 ; Dec. 
Dig. <g=34.] 

M. J. Barnow was indicted for falsely personating an officer of the 
United States, and he demurs to the indictment. Demurrer sustained. 

®=3For other cases eee same topio & KBY-NUMBER in ail Key-Numbere<l Digests & Indexes 
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Francis Fisher Kane, U. S. Atty., of Philadelphia, Pa., for the 
United States. 

Henry D. Green, of Reading, Pa., and Daniel Thew Wright, of 
Washington, D. C, for défendant. 

THOMPSON, District Judge. The indictment contains six counts 
under section 32 of the Criminal Code of March 4, 1909 (35 Stat. 
1088). At least two separate and distinct offenses are prohibited un- 
der the statute: (1) With intent to defraud any person, falsely as- 
suming or pretending to be an officer or employé acting under the 
authority of the United States, and taking upon himself to act as 
such. (2) With intent to defraud any person, falsely assuming or pre- 
tending to be an oiScer or employé acting under the authority of the 
United States, and in such pretended character demanding or obtain- 
ing from any person any money or other valuable thing. United 
States V. Taylor (D. C.) 108 Fed. 621 ; United States v. Farnham (D. 
C.) 127 Fed. 478. 

The odd-numbered counts, 1, 3 and 5, are based upon the first, and 
the even-numbered counts, 2, 4 and 6, are based upon the second, of 
the above-named offenses. Beginning with the first and second, each 
pair of counts charges the respective offenses on différent dates and 
with intent to defraud différent persons. The odd-numbered counts 
charge that the défendant, with intent to defraud a certain person 
named, did falsely prétend to be an employé of the United States act- 
ing under the authority of the United States, to wit, an agent em- 
ployed by the government to sell a certain set of books entitled "Mes- 
sages and Papers of Présidents," and did then and there take upon 
himself to act as such agent, in this : That he then and there visited the 
person named and falsely pretended to him that he was such an em- 
ployé of the United States employed as aforesaid for the purpose 
aforesaid, contrary, etc. 

[1] It was admitted by the district attorney at the argument that 
there was not in existence such an employé or such an employment as 
that of an agent employed by the government to sell the books in 
question, and it is contended by counsel for the défendant that the 
indictment does not, therefore, come within the intent of the act, nor 
within the limitations of the législative powers of Congress. I think 
the question raised by the demurrer can be determined upon the lan-- 
guage and intent of the act as construed by the courts, without pass- 
ing upon the question as to whether it is within the constitutional 
power of Congress to prohibit the acts described in the indictment. 
The gist of the offense is the false impersonation of an officer or em- 
ployé of the United States. The false impersonation of another was 
made punishable at common law, and Congress undoubtedly has the 
power to punish the false impersonation of an ofhcer or employé of 
the United States. Littell v. United States, 169 Fed. 620, 95 C. C. 
A. 148. 

False personation is the offense of falsely representing some other 
person and acting in the character thus unlawfully assumed in order 
to deceive others and thereby gain some profit or advantage. And 
under the construction of the act adopted in the Littell Case and in 
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the Taylor Case, supra, the offense includes holding one's self out 
as such officer or employé for the purpose, among other things, of 
giving him such a crédit or standing as will enable him to successfully 
demand or otherwise obtain money or other valuable thing from an- 
other for his ovvn private use and benefit, with the intent to defraud. 
It may well be that, in addition to prohibiting the personation of a 
government ofiicer or employé, and thereby obtaining crédit and stand- 
ing for the purpose of imposing upon individuals, Congress might 
prohibit any pcrson, with intent to defraud, from falsely reprcsenting 
that he is in the employ of the United States. To constitute the of- 
fense of false personation, however, there must be personation of 
some particular person or class of persons, and there cannot be a 
false personation of a supposititious individual, who has never ex- 
isted, or whose class has never existed. See 19 Cyc. page 380, and 
cases there cited. 

That Congress did not intend to broaden the scope of the act by 
extending it beyond the false personation of its officers or employés 
is apparent from an examination of its language. If the acts charged 
in the indictment were intended to be included, Congress could hâve 
used apt language to make it an offense to falsely assume or prétend 
to be employed in some pretended capacity and to prétend to be 
acting under pretended authority of the United States. As the offense 
is expressed in the act, it is directed against the false assumption or 
pretense to be one who is actually an officer or employé acting under 
the authority of the United States, and I think this is borne out by 
the f oUowing language : 

"And shall take npon liimself to act as such or shall In sucla pretended char- 
acter demand or obtain," etc. 

It is apparent, therefore, that Congress intended to punish false 
impersonation of its officers or employés, and did not intend to in- 
clude within fédéral offenses any mean and petty artifice used by 
salesmen, consisting merely of a false représentation as to some sup- 
posititious employment by the government. The same reasoning ap- 
plies to the charge in the even^numbered counts. 

[2] Before finally disposing of the case, référence may be made to 
the charge of fraud in the even-numbered counts. Thèse counts were 
drawn having in view the case of United States v. Rush (D. C.) 196 
Fed. 579. I entirely agrée with the conclusion of Judge Rudkin in 
that case, and am of the opinion that the pleader has not met by the 
additional averm.ents the objection to the allégations there under con- 
sidération. There is no allégation in the indictment to sustain a charge 
that the person alleged to be defrauded was deprived of any right, 
interest, or property or that he was cheated or overreached. The mère 
fact that the purchasers would not hâve given the défendant their 
money on account of the books, unless they had supposed it wa§ to 
be paid over to the government on account of the subscription price 
of the books to be furnished, or that it was falsely stated that the en- 
cire price represented only the cost of binding the books, is not suf- 
ficient to sustain an allégation of fraud. At most it was a mère false 
représentation which did not amount to fraud. 

The deniurrer to the indictment is sustained. 
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UNITPJD STATES v. LINDAHL. 

(District Court, D. Montana. March 4, 1915.) 

No. 2611. 

1. Indians ®=ï35— Intoxicating Liquoes— "Indian Countet"— Raileoad 

RiGHT OF WaY. 

A railroad rlght of way through an Indian réservation, granted by Aet 
Feb. 15, 1887, c. 130, 24 Stat. 402, which provlded for an absolute grant 
upon payment of the compensation, and that the opération of the railroad 
sbould be conducted with due care for tbe rights of the Tndians and under 
such rules and régulations as the Secretary of the Interlor may provide, 
is not "Indian country," within whlch to Introduce Intoxlcating liquors, 
is a crime against the United States, slnce the right of the Indlans thereto 
was completely extlnguished when the compensation was paid. 

[Ed. Note. — For other cases, see Indlans, Cent. Dlg. §§ 61, 62 ; Dec. Dlg. 
«©=35. 

For other définitions, see Words and Phrases, First and Second Séries, 
Indian Country.] 

2. INDIANS @=>10— LANDS TiTLB OF InDIANS. 

The Indians' right and tltle to a réservation Is that of occupancy and 
use only, and Congress bas full power to dispose thereof, with or wlthout 
the consent of the Indians. 

[Ed. Note.— For other cases, see Indians, Cent. Dlg. §§ 25, 29, 46 ; Dec. 
Dig. ©=510.] 

Peter Lindahl was indicted for introducing intoxicating liquors into 
the Indian country, and he demurs to the indictment. Demurrer sus- 
tained. 

B. K. Wheeler, U. S. Atty., of Butte, Mont., and H. G. Murphy, 
Asst. U. S. Atty., of Helena, Mont. 

S. C. Ford, of Helena, Mont., for défendant. 

BOURQUIN, District Judge. Défendant is charged with having 
introduced intoxicating liquor into the Indian country, to wit, upon' a 
railroad right of way where it traverses the Ft. Peck Indian réserva- 
tion. He demurs to the jurisdiction of the court, claiming that said 
place is not Indian country. 

[1] Upon argument and for the purpose of a test case, it was 
agreed, or it appears in the indictment, or is presumed or judicially 
noticed, that the said right of way is that granted by congressional 
act February 15, 1887 (24 Stat. 402), that it was and is devoted to rail- 
road purposes, that the compensation by said act provided has been 
paid, and that the présent occupant is the vendee of the beneficiary in 
said grant. Section 1 of said act provides "that the right of way is 
hereby granted," and section 4 provides that the Secretary of the Ir>- 
terior shall "fix the amount of compensation to be paid the Indians 
for such right of way," that "no right of way of any kind" shall vest 
in the beneficiary until such compensation is paid, and that the op- 
ération of the railroad "shall be conducted with due regard for the 
rights of the Indians, and in accordance with such rules and régula- 
tions as the Secretary of the Interior may make to carry out this 
provision." 

<®=5For other casea see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe) 
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[2] Prior to said grant the land covered by the right of way was 
part of said réservation. The Indians' right aiid title was that of oc- 
cupancy and use only, the fee being in fhe United States. Over such 
lands Congress has plenary power, and to dispose of theni at discré- 
tion, with or without the Indians' consent and compensation to them 
made, and to extinguish the Indian right and title. 

Giving to the language of said act a reasonable and the usual con- 
struction of like grants, it must be taken to hâve granted to tlie ben- 
eficiary the usual right of way — a limited fee— contingent on com- 
pensation to the Indians, to hâve created a new estate inconsistent 
with continuation of the Indians' estate, and so to hâve extinguished 
the Indian right and title. The grant was outright or absolute, and 
not made contingent upon consent by the Indians or the Secretary of 
the Interior. The Indians had no voice in the matter. Congress spoke 
for them. The Secretary, in so far as the taking effect of the grant 
was concernée!, was empowered only to fix the amount of compensa- 
tion. His authority to provide rules and régulations, perhaps of the 
nature of conditions subséquent, for the opération of this railroad, 
extended no further than the plain iraport of those terms. It would 
not seem that Congress, even if it couîd, authorized the Secretary at 
nis option to fix or perpetuate upon the right of way a status of "In- 
dian country" in the matter of introduction of intoxicating liquor 
thereon, and so at his option to extend or perpetuate the application 
of the relevant criminal laws thereto in respect to people in gênerai, 
or at ail. However, it does not appear that the Secretary has made 
any rules in respect thereto and of which the court might take judi- 
cial notice. 

This case is indistinguishable in principle from the Clairmont Case. 
225 U. S. 551, 32 Sup. Ct. 787, 56 L. Ed. 1201. True, in the cited 
case the Indian title was extinguished, not by the congressional 
grant involved, but by the Indians' express agreement subsequently 
made; but that is because the grant so provided. Congress had power 
to extinguish the Indian title by grant, but did not; in légal effect 
providing it should be extinguished only with the Indians' consent. 
The grant involved in the instant case is otherwise. Not how the 
Indian title is extinguished, but that it is extinguished, is the princi- 
ple of the Clairmont Case. Evidently to secure the Indians' consent 
might présent difficulties. The grant hère involved avoided the latter 
by nonrequirement of the former. When the Indian title to réserva- 
tion lands is unqualifiedly extinguished, such lands are no longer 
"Indian country," within which to introduce intoxicating liquor is a 
crime against the United States. That is the Clairmont Case. That 
is this case. Since said right of way is not "Indian country," this 
court has no jurisdiction of the alleged offense. No offense was com- 
mitted. 

The demurrer is sustained, and the indictment dismissed. 
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BOATMEx\'S BANK OF ST. LOUIS, MO., v. FRITZLEN.t 

FRITZLEN V. BOATMEK'S BANK OF ST. LOUIS, MO. 

(Circuit Court of Appeals, Eighth Circuit. March 1, 1915.) 

Nos. 3.Ô48, 3549. 

1. Limitation or Actions <S=>24 — LiiriTATioN Applicable — Written ob Un- 

WKITTEN CoNTRACT— "ShALL PAT." 

Under a mortgage on cattle provirling that tlie mortgagor should pu y to 
the mortgagee tlie indebtedness therein described, aud ail sums loaned, 
advanced, or expended by the mortgagee for the maintenance or trauspor- 
tation of the mortgaged property, or for any purpose connected therewith, 
there was a spécifie obligation on the part of the mortgagor to repay money 
advanced for feed and other expenses connected witli the cattle, and an 
action to enforce such obligation was one on a written contract within 
a statute providing a flve-year limitation for written contracts and a 
three-year limitation for contracts not in writing, as the words "shall 
pay" were to ail intents and purposes the same as "agrée to pay." 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dlg. §§ 
112-117 ; Dec. Dig. <®==>24.] 

2. Limitation or Actions <3=>130 — Computation of Pehiod of Limitation — 

Pekdency of Légal Peoceedings. 

Under a Kansas statute providing that if an action be commenced within 
due time, and plaintilï fail otherwise than upon the merits, or if a judg- 
ment for plaintifC be reversed, and the time limlted therefor shall hâve 
expired, plaintifl: may commence an action within one year after the re- 
versai or failure, where in an action brought within the period of limi- 
tation a judgment for plaintiCt" was reversed within one year before the 
bringing of a new action involving the same matter, the new action was 
not barred by limitations. 

[Ed. Note. — For other cases, see Limitations of Actions, Cent. Dig. §§ 
539, 545, 553-566 ; Dec. Dig. <S=>130.3 

3. Appeal and Erroe <S=3S82— -Eeview— Estoppel. 

Where the exclusion of the record of a prior action, the pendency of 
which was relied upon as suspending the running of limitations, was due 
to defendant's improper objection to its admlssibility, he was estopped to 
deny that the record was as tendered, and it would be assumed that the 
record sustained the allégations of the reply showing the suspension of 
limitations. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3591- 
3610; Dec. Dig. ®=5882.] 

4. Limitation of Actions <S=185 — Pleading in Avoidance of Statute— Re- 

ply. 

Under the practice in Kansas, a prlor action suspending the running of 
limitations may be pleaded by way of reply, and need not be pleaded in 
the complaint. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 694 ; 
Dec. Dig. <&=>185.] 

5. Coubts ®=>347 — United States Courts —State Laws as Rules of Déci- 

sion— Rules OF Pbactioe. 

The state law, permitting a prior action suspending the running of lim- 
itations to be pleaded by way of reply, is bindlng on the United States 
District Court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 921; Dec. Dig. 
<g==>347. 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrln, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A. 553.] 

^ssFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
221 F. — 10 I Eehearlng denied May 27, 1915. 
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6. Chattel Moetoages <S=»164 — Eights of Parties— Maintenance or Peop- 

EETT. 

A chattel mortgage on cattle, whereby the mortgagor agreed to repay 
ail sums loaned, advanced, or expended by the mortgagee for the mainte- 
nance of the property, imposed no obligation on the mortgagee to make 
advances for feed for the cattle, though it was given a right to make such 
advances and to hâve a lien therefor. 

[Ed. Note.— For other cases, see Chattel Mortgages, Cent. Dlg. §§ 294- 
296; Dec. Dig. ©=3l64.] 

7. Chattel Moetgages <®=>164 — Rights of Parties— Maintenance of Peop- 

ERTT. 

That a chattel mortgagee of cattle had a mortgage on ail the mort- 
gagor's real and Personal property imposed no implied obligation on it 
to furnish the necessary feed for the cattle on the theory that the mort- 
gagor had no abillty to furnish the feed, as he still had an equity in the 
property which might furnish a basis for purchases by hlm, he still had 
his Personal crédit resulting from his presumably good character, he was 
in possession of the real estate, with ail the facilities for raising feed 
thereon, there had in previous years been no occasion to buy feed, and as 
a part of the giving of the mortgages some cash was paid to the mort- 
gagor. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 294- 
296; Dec. Dlg. ®=>164.] 

8. Chattel Mortgages <®=S3164— Rights or Parties— Maintenance of Prop- 

erty. 

A mortgagor, under a mortgage on cattle which authorized the mort- 
gagee to make advances for the maintenance of the property and to hâve 
a lien therefor, told the mortgagee's agent he would need feed, to which 
the agent responded, "AU right." About January 6th, the mortgagor saw 
the agent with respect to furnishing feed, and saw a dealer regarding the 
purchase of such feed. The agent promised to see the dealer regarding 
the œatter the next day, and within a few days did place with the dealer 
a rush order for the feed, and several times later asked the dealer to 
hurry the order along. The company from whom the dealer ordered the 
feed having failed to fill the order, he on January 21st placed another 
with a différent firm for immédiate shipment, and not later than Fehru- 
ary 3d the shipment was delivered to a carrier, properly eonsigned to the 
mortgagor. The bill of lading was forwarded to the mortgagor, and re- 
ceived not later than February 8th. There was a delay in transporting the 
feed, but the mortgagee did not learn thereof until February 22d, when 
a tracer was instituted. The shipment reacHed the mortgagor on March 
4th, but in the meantime an unusual storm had prevented the cattle from 
reaching the grass through the frozen snow, as a resuit of which many 
of them died. In the conversation between the mortgagor and mortgagee's 
agent, nothing was said about how the feed was to be delivered or eon- 
signed, or where the mortgagee was to buy the feed. Held, that the agree- 
ment of the mortgagee was simply to buy and send, and not to deliver, 
the feed, and such agreement was satisfled by placing the order and de- 
livering it to a common carrier for shipment within a reasonable tlme and 
with reasonable promptness in view of the surrounding circumstances. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 294- 
296 ; Dec. Dig. ®=>164.] 

In Error to the Circuit Court of the United States for the District 
•of Kansas ; John C. Pollock, Judge. 

Action by the Boatmen's Bank of St. Louis, Mo., against D. G. 
Fritzlen. There was a decree for plaintiff on one cause of action, and 

^=3For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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in favor of défendant on his counterclaim, and each party brings error. 
Reversed, with instructions. 

See, also, 221 Fed. 154, C. C. A. . 

James S. Botsford, of Kansas City, Mo. (Buckner F. Deatherage and 
Goodwin Creason, both of Kansas City, Mo., on the brief), for plain- 
tiff. 

H. J. Bone, of Topeka, Kan. (D. R. Hite, of Topeka, Kan., on the 
brief), for défendant. 

Before HOOK and SMITH, Circuit Judges, and POPE, District 
Judge. 

POPE, District Judge. The plaintifï in error brought suit against 
Fritzlen to recover a money judgment. The case proceeded on two 
cases of action. The first vvas upon a note for $32,920.15, made on the 
30th of November, 1901, upon which a balance of $26,234.58 was 
claimed. The second cause was for money advanced for the keep and 
other expenses connected with a large number of cattle upon which 
Fritzlen had given a chattel mortgage, covering not only the indebted- 
ness secured by the first count of complaint, but also the advances 
covered by the second count. The défendant answered, setting up a 
large number of défenses, and also setting up by way of counterclaim 
an action for damages arising out of the alleged failure of the plaintiff 
bank, upon a contract alleged to hâve been made by it, to furnish feed, 
by reason of which failure a large number of cattle of Fritzlen died 
during and foUowing a severe storm in February, 1903. 

Upon trial of the cause to a jury there was a verdict for the plaintiff 
upon both causes of action, and in favor of the défendant Fritzlen 
upon his counterclaim. Upon motion for new trial, the court allowed 
the verdict upon the second count of the complaint and upon the 
counterclaim each to stand, but granted a new trial as to the verdict 
upon the first count of the complaint. The plaintiff bank thereupon dis- 
missed this cause of action without préjudice, the judgment vvas en- 
tered upon the rest of the case. This course of the matter relieves us 
from any considération upon this writ of error of anything connected 
with the suit upon the note, and leaves simply for considération, first, 
whether the record, so far as it relates to the bank's second cause of 
action, is free from error, and, second, whether the proceedings by 
which Fritzlen was awarded damages upon his counterclaim are sus- 
tainable. This involves a considération of the several défenses mu- 
tually made against thèse claims. 

[1] Dealing first with the bank's second cause of action: This was 
for the sum of $4,600.75 and interest, and the verdict of the jury 
was for $4,712. No point is made upon the amount of this, but défend- 
ant contended in the court below, and hère contends, first, that the bank 
could not sustain this cause of action, for the reason that it had not 
complied with the laws of the state of Kansas permitting foreign cor- 
porations to hold securities or sue in their jurisdiction, and, second, the 
cause of action was barred by the Kansas statute of limitations. The 
availability of this first défense is considered and decided adversely to 
Fritzlen in the opinion of this court this day handed down in the equity 
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case between the same parties, being Nos. 3550 and 3588 on the docket 

of this court, 221 Fed. 154, C. C. A. . That matter will not, 

therefore, be further considered hère. The case npon this, therefore, 
reverts solely to the question whether the Kansas statute of limitations 
barred the action. This statute in brief provides a five-year limitation 
for written contracts and a three-year limitation for contracts not in 
writing. The last item of the count upon which the second cause of 
action proceeded was October, 1903. This suit was not filed until 1907, 
so that more tlian three years intervened. If the matter is governed 
by the three-year limitation, the défense is well talvcn. We are of opin- 
ion, however, that the case was upon a contract in writing. The action 
by plaintifï resulted from the following terms of the chattel mortgage 
securing the indebtedness involved in the first count above mentioned : 

"ïhis sale Is a mortgage upon the following conditions: The first party 
shall pay to the second party, first, the indebtedness above described when the 
same becomes due, either as above set forth or according to the terms of any 
extension or renewal note or obligation ; second, ail sums loaned, advanced, 
or expended by the second party for the maintenance or transportatîon of said 
property, or for any purpose connected therewith ; third, ail Indebtedness of 
any character created or maturing while any indebtedness of the character 
mentioned in the two foregoing paragraphs remains unpaid." 

It will be noted that this is not a mère récital of an indebtedness 
constituting a considération for a mortgage, but is a spécifie obligation 
to pay thèse expenses incurred in the transportation and upkeep of the 
cattle. If it were the former, doubtless the gênerai rule indicated in 
the authorities cited for Fritzlen would prevail that no cause of action 
in personam arose upon the instrument, but that the one remedy would 
be against the property. But hère the parties specifically agreed that the 
mortgagor, Fritzlen, shall be responsible for thèse amounts. We deem 
it immâterial that the words are that the first party "shall pay." This 
to ail intents and purposes is the same as "agrée to pay," and if the 
latter words were used it could hardly be claimed there was no agree- 
ment. We think, therefore, that the effect of the transaction was not 
only a mortgaging of the property and a récognition of this expense as 
an élément protected by the mortgage, but that the wording of the 
mortgage is a spécifie obligation in writing to pay thèse sums. Being 
thus in writing, the Kansas statute gives five years to bring the action. 
There was thus no bar of the statute against it. 

[2] There is anotiier aspect in which the défense of the statute of 
limitations cannot be sustained. The plaintifï in its reply to the défense 
of the statute of limitations allèges as f oHows : 

"The plaintlfif says that ail of the items set forth in the second cause of ac- 
tion were the subject of litigation between plaintifC and défendant in said case 
of Welden against the défendant and plalntiff respecting said Items and ac- 
counting, and said cause was pendlng In said district court of Clark county, 
Kan., in said case against Welden and this défendant and this plaintiff, from 
April, 1904, to April, 1907." 

There is a provision of the Kansas law upon this matter of limita- 
tions as f ollows : 

"If an action be commenced within due time and a judgment thereon for 
the plaintlfl be reversed, or if the plaintiffi fail in such action otherwise than 
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upon the merits, and the time limited for the same shall hâve expired, the 
plaintiff, or if he die and a cause of action- survive, liis représentative may 
commence an action within one year after tlie reversai or f ailure." 

The présent suit was brought within one year after the Welden Case 
had l:een reversed by the Suprême Court of Kansas. The resuit of 
this last is to remove the claim from the running of the statute while 
pending in the state court of Kansas, so that with this period deducted 
there would, independent of the other question, not hâve been any bar 
resulting from the three-year limitation. 

[3] It is said, however, that this court cannot consider the Kansas 
statute, nor the proceedings in the Welden Case, which show the 
pendency of this claim before the state court in this case, for the rea- 
son that the court below, upon objection by Fritzlen, refused to 
receive the Welden transcript showing the facts as pleaded. But the 
défendant, having made the record in this respect, must be held to it, 
and since he contended below that thèse proceedings were immaterial, 
he may not debar his adversary from the benefit of thèse proceedings 
upon the argument hère that they are not before the court, when that 
contention is due to his improper objection below to their admissibility. 
Under such circumstances, as we hâve held in Union Pacific Ry. Co. v. 
Harris, 63 Fed. 800, 12 C. C. A. 598, he is estopped to deny that the 
record is as tendered. We assume, therefore, that the record sustains 
this allégation of reply, and this latter, when compared with the Kan- 
sas statute, demonstrates that the three-year statute, allowing for the 
proper déduction from that period, had not run when this suit was 
brought upon the second cause of action. 

[4, 5] There is also some point made that the exception embodied 
in the Kansas statute should hâve been pleaded in the complaint and 
cannot properly be introduced into the case by way of reply. The 
practice, however, in Kansas, is otherwise. Kirk v. Andrew, 78 Kan. 
612, 97 Pac. 797. And, this being the law of Kansas, the United States 
District Court therein is bound by it. R. S. § 914 (Comp. St. 1913, 
§ 1537); Chemung Canal Bank v. Lowery, 93 U. S. 72, '76, 23 L. Ed. 
806. 

This disposes of ail that is said against the judgment awarded to 
plaintiff upon the second cause of action. 

We corne, now, to the questions arising upon the award of $13,160 
against plaintiflf upon defendant's counterclaim. The plaintiff, by re- 
peated motions and objections, presented to the court below, raised 
the question of whether the facts proved afforded ground for recov- 
ery. There were also a number of questions raised upon the admissi- 
bility of évidence on the trial of this counterclaim, and a question is 
also made in the case against the court's allowing the verdict on the 
counterclaim to be set ofï against that secured by plaintifï upon this 
second cause of action just dealt with. The defendant's allégations 
upon his counterclaim are briefly outlined as follows: The bank, in 
taking the promissory note of November 30, 1901, had a mortgage 
upon ail of defendant's live stock, and also upon ail of defendant's 
real estate, leaving him, as the bank well knew, without resources to 
purchase feed for such stock. The mortgage, as we hâve above seen, 
gave the bank a lien upon the stock for "ail sums * * * advanced 
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or expendcd by the second party for the maintenance of said prop- 
erty." In November, 1912, Fritzlen in conversation with Smith, an 
agent of the bank, stated to such agent that help would be necessary 
from the bank to carry the stock through the winter, and that such 
feed would be needed by February 1, 1903. In the early part of Jan- 
uary, 1903, the exact date being variously stated from January 6th 
to January 8th, Fritzlen was again in Kansas City, and at that time 
told Smith, the agent of the bank, that this feed would be needed, and 
asked that it be arranged for at once. The plaintiff's case is to the 
effect that Smith promised then and there to secure and send certain 
oil cake to be used as such feed for the stock. The feed did not fmally 
arrive until about March 4th. During the last days of February, a 
very heavy snowstorm came up in that section of Kansas, The char- 
acter of this was such that the grass upon which cattle ordinarily 
grazed, even in winter, was covered and frozen over, so as not to be 
accessible for grazing, with the resuit that a large number of animais 
belonging to Fritzlen died, The claim on behalf of Fritzlen is that, 
had this oil cake been seasonably shipped pursuant to what he allèges 
to hâve been his understanding with Smith, it would hâve reached 
him in time to hâve been fed to the cattle, and the loss thus prevented. 

[B] The controlling question, of course, is whether, in view of what 
passed between Fritzlen and Smith, and in view of what Smith did 
thereafter, there was, first, a binding obligation upon the bank to fur- 
nish this feed ; and, second, assuming such obligation to hâve existed, 
was it fulfilled by the bank? Any obligation to furnish food did not 
arise from the terms of the chattel mortgage. An examination of 
this shows no agreement by the bank to provide feed for the stock. 
True, it gives the bank the right to advance money for transportation 
of the cattle, and for its maintenance, and allows the bank a lien upon 
the cattle for any sum so advanced. But this was an agreement purely 
in the interest of the bank, and in order that it might hâve the priv- 
ilège of protecting its security by advances for feed when in its judg- 
ment désirable. This, however, did not bind the bank to furnish such 
feed, and the fact that there was no such obligation resting upon the 
bank as a resuit of the written instrument executed is frankly con- 
ceded by counsel in the briefs at bar. 

[7,8] It is said, however, that the situation surrounding the par- 
ties created an obligation upon the bank to furnish. The situation was, 
it is claimed, that Fritzlen was mortgaging ail his property, both real 
and Personal, to the bank, and that, as his assets were ail thus being 
tied up, there arose the implied obligation that the bank would furnish 
him the necessary feed for the cattle, since his ability to buy it was 
at least detracted from by his giving a lien upon ail his property. We 
do not see, however, that this follows. To begin with, the giving of 
the lien did not destroy ail his crédit, He still had an equity in the 
varions properties which might furnish a basis for purchase by him, 
and there still remained his personal crédit, resulting from his presum- 
ably good character, which we must assume still left him in a posi- 
tion to borrow. But, aside from this, he was left in possession of the 
ranch, and with ail the facilities for raising feed thereon, It is shown 
by the évidence that in previous winters, with possibly one exception, 
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there had been no occasion to buy feed, so that it could not hâve been 
in contemplation of the parties that the purchase of feed would be 
inévitable; also it may hâve been, and doubtless was, assumed in the 
making of the note and giving of the mortgages.that in the future as 
in the past, the results from the ranch would be sufficient to support 
the cattle. In addition, the loan of over $32,000 as made included a 
balance of cash to crédit of Fritzlen for such use as he niight désire 
to make — among others, the protection of the stock. It might bave 
been assumed by the parties, therefore, in the loan, that this amount 
would suFfice to meet any exigencies confronting Fritzlen in connection 
with the cattle. At any rate, thèse various facts show there was not 
such a situation as necessarily raised the implication of an obligation 
to funiish money by the bank to feed thèse cattle. If there were this 
possibility ahead of Fritzlen, and it was so recognized by him and by 
the bank at the time, he might bave exacted an obligation from the 
bank to provide feed. But, as we bave secn, this was not done. Since, 
therefore, there was no express obligation, and since the situation did 
not necessarily, or even presumably, raise an implied obligation, it 
follows that we must look elsewhere to find, if at ail, the obligation 
upon which this counterclaim rests for its maintenance. This latter, 
it is urged by the défendant, is found in part in what passed between 
Fritzlen and Smith, the bank's agent, in November, 1902, when Fritz- 
len told Smith that he would need feed by February Ist, and Smith 
said, "Ail right." The particular conversation, however, which is al- 
leged to hâve created the obligation sued on, is that which occurred 
in January, 1903. It is claimed that Smith at that time in terms agreed 
to furnish this oil cake. The following is the testimony of Fritzlen 
upon this point: 

"Q. Mr. Fritzlen, in that conversation witli Smith, was anythlng said about 
where he was to buy the feed ? A. No, sir. Q. Was anytlilng said about how 
it was to be delivered to you? A. No, sir. Q. Was anything said to the effect 
that it was to be delivered to you on the cars any place? A. No, sir. Q. What, 
if anything, was said between you and Mr. Smith with référence to where the 
feed was to be sent? A. He was to buy the feed and seud it to Kingsdown, 
Kan. Q. Did you know how he was going to consign it? A. No, sir. Q. Did 
you give any directions where he was to buy it? A. No, sir." 

The ultimate contention, therefore, of défendant, is that Smith 
agreed on or about January 6, 1903, on behalf of the bank to buy 
the feed and send it to him at his ranch. 

The foregoing is ail that occurred between the parties tending to 
show a contract as to feed. What was done in its fulfillment by the 
bank ? On the day of the January conversation between Fritzlen and 
Smith, variously stated as from January 6th to January 8th, Fritzlen 
saw a dealer in oil cake, to wit, one Cherry, at Kansas City, with re- 
gard to the purchase of this food for the cattle. Having talked with 
him, he returned to Smith's office, where he reported to Smith what 
he had found out as to priées from Cherry. Smith and Fritzlen there- 
upon went around to Cherry's office with a view of then and there 
providing for the feed, but found the office closed for the day. It 
being necessary that Fritzlen should return to his home in Kansas that 
night, Smith promised Fritzlen that he would go around and see 
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Cherry the next day in regard to the matter. Smith did, as promiserl, 
see Cherry, if not the next day, at least within a day or two. The tes- 
timony shows that he saw him perhaps as early as January 9th, and 
certainly not later than January 12th. Upon this visit, made pursu- 
ant to {lis agreemenf with Fritzlen, and to a responsible dealer sug- 
gested by Fritzlen, Smith placed a rush order for the cake. Cherry 
immediately in turn ordered it from Pettit & Co. of Memphis, his 
correspondents at that point. Smith, during the interval, did not over- 
look the matter, but, according to the uncontradicted testimony, .several 
times called the matter to Cherry's attention, and asked him to hurry 
it along. Pettit & Co., for some reason, however, had failed to fill 
the order, and Cherry, without notifying Smith of this fact, but in 
response to Smith's repeated reminders that the order be filled, placed 
it again on January 21st, this time with the firm of Bunch & Co. of 
Little Rock. His order with Bunch & Co. was closed on January 21st, 
for immédiate shipment. Thèse latter secured the cake, and upon 
a day not entirely clear from the record, but in any event, not later 
than ]?ebruary 3d, delivered it to the Missouri Pacific Railroad, con- 
signing to Fritzlen at his proper railroad station in Kansas. At Har- 
rington, Kan., where the shipment was transferred to the Rock Island 
Railroad, it was for some undisclosed reason delayed by the latter 
company. The bill of lading was sent by Cherry to Smith, who in 
turn forwarded it to Fritzlen, by whom it was received not later than 
February 8th. Fritzlen made no complaint to the bank of the non- 
receipt of the feed. It was not until on or about February 22d, when 
one Lukens, an agent of the bank, visited defendant's ranch, that it 
was discovered that the shipment had not yet arrived. Lukens, upon 
ascertaining this, immediately wired Smith of the fact. A tracer was 
instituted, the shipment was located, and it finally reached Fritzlen's 
railroad station not later than March 4th. Meanwhile, during the last 
days of February, a most unusual storm had visited that section, and 
many of Fritzlen's cattle died because of inability to reach the grass 
through the frozen snow. The fatal lack of food thus resulted, not 
from the ordinary severity of the winter, but from the peculiar con- 
ditions incident to the storm mentioned. Likewise, notwithstanding 
the delays in securing the cake, it would still hâve arrived before the 
storm, but for the delay in transit, which Fritzlen, although having 
the bill of lading, failed to report to the bank. 

Upon this State of the record a number of points are raised against 
this judgment upon the counterclaim. Among thèse are the con- 
tentions that the bank, if under obligations at ail, was under obligations 
simply to hâve this feed placed on board cars and shipped to Fritzlen, 
and that it seasonably complied with this duty in shipment from Little 
Rock on February 6, 1903. There is a further défense urged that the 
loss of the cattle was due to an unprecedented storm, and thus to the 
act of God. It is also said that there was a fatal failure of proof, in 
that it was not shown that any of the cattle lost belonged to the bank's 
mortgage; there having been on the range, not only the cattle mort- 
gageci to plaintiff, but other cattle covered by mortgages to others. It 
is further said that the loss was due to Fritzlen's négligence, in that 
although failing to receive the feed for some weeks after February 8, 
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1903, the date upon which he received the bill of lading from vSmith, 
he failed to notify the bank of the nonarrival of the feed, and thus de- 
bar red it from the opportunity to folio w it up and thus get it there 
before the storm. It is also snggested that, even if the bank was nég- 
ligent in placing this order, such was not the proximate cause of the 
death of the cattle, but that this latter was due to the négligence of the 
railroad company in failing to forward this feed promptly after the 
shipment, and that the death of the cattle was thus due to the railroad's 
négligence cumulative to and foUowing upon plaintiff's négligence, and 
that the fault of the railroad company, rather than the plaintifï, is to be 
deemed the proximate cause in the matter. 

We find it, however, sufficient, without disposing of thèse several 
contentions seriatim, to hold, as we do, that, even assuming that there 
was a sufficient considération to constitute what passed between Fritzlen 
and Smith a binding contract upon the bank, the agreement there made 
was one simply "to buy and send" the cake needed. This Smith, on 
behalf of the bank, did within a reasonable time, indeed immediately, by 
placing the order with a reputable broker, by shipment upon a date 
which, but for unforeseen intervening causes, would hâve insured the 
arrivai of the cake by the time it was needed, by sending Fritzlen the 
bill of lading weeks before the storm, by locating the missing shipment 
atid starting it forward, when it was finally learned that the shipment 
had not been received. We are of opinion that any contract to buy and 
send was complied with by what the bank did. Such an agreement 
was not one to see that delivery was made. It was not an agreement to 
buy, send, and deliver, but to buy and send. It was satisfied by placing 
the order and delivering for shipment to a common carrier, each within 
a reasonable time, and with reasonable promptness in view of the sur- 
rounding circumstances. It foUows, therefore, that the counterclaim 
was without évidence to sustain it, and the judgment awarding dam- 
ages thereunder must be set aside. 

In this view of the matter there is rio occasion for us to consider the 
questions raised upon the record as to the admissibility of évidence, 
or the question raised by the record as to whether there should hâve 
been an offset between the amount recovered by the bank upon its sec- 
ond cause of action, and the amount recovered by Fritzlen upon his 
counterclaim. Since there was no right of recovery upon this latter, the 
détails of the légal proceeding by which the amount was ascertained be- 
come immaterial, and we will not incumber the opinion with any dis- 
cussion of this. 

It results from the foregoing that the judgment of the court below 
will as to plaintiff's second cause of action be affirmed, and as to defend- 
ant's counterclaim reversed, with instructions to the court below to set 
aside the verdict and to reinstate the cause for further proceedings in 
conformity with the law. 
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BOATMEN'g BANK OF ST. LOUIS, MO., V. FRITZLEN et al.t 
FRITZLEN et al. v. BOATMEN'S BANK OF ST. LOUIS, MO. 
(Circuit Court of Appeals, Bighth Circuit Mardi 1, 1915.) 
>fos. 3550, 3588. 

1. MORTGAGES ®=>125 — FOBECLOSUBE— ATTORNEy'S FEES. 

A mortgage provlding that it was to protect, not only the Indebtednesï 
secured thereby, but ail costs and expenses of enforcing it as provided 
by law, when construed in the light of a state statuté, declarlng invalid 
any pro^'ision in a mortgage designed to secure the payaient of attorney's 
fées, did not autliorize an allowance of the mortgagee's attorney's fées 
in a suit In equlty to foreclose the mortgage, since equity Is ancillary and 
not antagonlstic to the law, and where a statute precludes such an al- 
lowance equity cannot aid lu its circumvention. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 211 1^, 244, 245; 
Dec. Dig. <S=>125.] 

2. MOKTGAGES i@=>S08 — FOEECLOSTJRE— MABSHALING ASSETS. 

Where a real estate mortgage and a mortgage on cattle were given to 
secure a note, the chattel mortgage also providmg that the mortgagee 
should hâve a lien for any advances made for the maintenance of the 
cattle, and the cattle were subsequently sold and the proceeds appUed on 
the note, in a suit to foreclose the real estate mortgage, such proceeds 
would be applied, so far as necessary, on the claim for advances for the 
maintenance of the cattle, leaving the real estate liable for the amonnt 
of tïïe note, notwithstanding a provision In the chattel mortgage that the 
proceeds of the cattle were to be used, flrst, In payment of the note, and, 
second, in payment of the advances, as this provision was intended to state 
the order of payments in deallng with the chattel mortgage, when viewed 
and enforced separately. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. § 874 ; Dec. Dig. 
cS=>308.] 

3. Corporations ®=3657 — Foeeign Corporations— Validity of Mortgage. 

Laws Kan. 1901, c. 127, § 2, provlding, relative to the taking of mort- 
gages, securities, and liens by foreign corporations, that every such cor- 
poration, before being entitled to take such lien and enforce it or any 
lien then held, should pay a specified fee and flle a consent to be sued 
and for the service of process in a specifled manner, did not render a 
mortgage to a foreign corporation, which had not complied therewlth, 
vold, as the act did not déclare such a mortgage void, and the courts 
could not affix a penalty which the Législature had not seen fit to provide. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2536-2541, 
2550, 2552-2554 ; Dec. Dig. <S=>657.] 

4. Courts <®==>363 — Efeect of Statb; Laws — Foeeign Corporations— Right to 

Sue in Fedekal Courts. 

Laws Kan. 1901, c. 127, §' 2, did not prevent a foreign corporation which 
had not complied with its requirements from suing in a fédéral court to 
foreclose a mortgage, as, whatever its efficacy as agaiust actions in the 
state courts, it was not withiu the power of the state to limit the juris- 
diction of the fédéral courts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 939-949; Dec, 
Dig. <S=5363.] 

5. Corporations <ê=3641 — Foreign Corporations — Right to Sue. 

Laws Kan. 1901, c. 127, § 2, did not prevent a foreign corporation, which 
had not complied with Its requirements, from suing to foreclose a mortgage 
given in 1901, since. If it barred such remedy, the barrler was removed by 

©=5For other easea see samo topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
t Rehearing denled May 27, 1915. 
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Laws 1903, c. 153, § 1, provlding that forelgn corporations may receive, 
take, puri'hase, and hold by mortgage or otherwlse any securities or liens 
securing loans upon land, and sue upon, foreclose, or otherwlse enforce 
them, and section 2, repealing Laws 1901, c. 127. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 2519, 2604, 
2607 ; Dec. Dig. <3=>641.] 

6. Monopolies iS==>23 — Enfobceabilitt of Contracts. 

PlaintlfC gave notes to a commission company for an amount wWch In- 
eluded commissions on sales of cattle at rates flxed by a live stock ex- 
change, claimed to constltute an unlawful combination under the Kansas 
Anti-Trust Act (Laws 1897, c. 265). The commission company pledged the 
notes to a bank as collatéral securlty for an indebtedness less than the 
âmount of the notes; the bank havlng no knowledge of the alleged 11- 
legallty. The bank took from plalntlfî a renewal note for the amount of 
the notes so held, and the amount of an advance by It to him of $10,000, 
secured by a mortgage. Held, that as the bank was not the violator of the 
law, and was not even sulng as the Indorsee of the original notes, its note 
and mortgage were enforceable, especlally as It did not appear that the 
rate flxed by the exchange was arbltrary or excessive, and the fact that 
a part of the amount recovered would be applied on the commission com- 
pany's indebtedness, and any surplus pald to the commission company, 
dId not afCect the enforceablllty of such note and mortgage, as the bank's 
agreement wlth plaintifC was not in the interest of the commission com- 
pany, and any benefit to the commission company was wholly incldental. 
[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 16; Dec. Dig. 
®=>23.] 

Appeals from the Circuit Court of the United States for the District 
■of Kansas; John C. Pollock, Judge. 

Suit by the Boatmen's Bank of St. Louis, Mo., against D. G. Fritzlen 
and others. Krom the judgment, ail parties appeal. Reversed and 
remanded, with instructions. 

James S. Botsford, of Kansas City, Mo. (Buckner F. Deatherage and 
Goodwin Creason, both of Kansas City, Mo., on the brief), for plaintifï. 

H. J. Bone, of Topeka, Kan. (D. R. Hite, of Topeka, Kan., on the 
brief), for défendants. 

Before HOOK and SMITH, Circuit Judges, and POPE, District 
Judge. 

POPE, District Judge. Thèse cases constitute a companion appeal to 
those submitted in cases Nos. 3548 and 3549 between the same parties 
this day decided upon a writ of error from a judgment in the action 

at law between the Boatmen's Bank and Fritzlen. 221 Fed. 145, 

C. C. A. . 

The présent cause is upon a note given by Fritzlen to the plaintifï 
bank on November 30, 1901, for the sum of $32,920.15, and for the 
foreclosure of a mortgage on defendant's real estate given to secure 
this note. The court by its decree found that the original indebtedness 
upon this note was $31,923.09, and upon this basis proceeded to adjust 
the accounts between the parties, resulting in a decree for the bank of 
$13,095.71, and a foreclosure upon the real estate to satisfy this 
amount. By supplemental pleadings, and upon stipulation of the par- 
ties that there should in the présent cause be an accounting between 

(Ê=3For other cases ses same topic & KBY-NUMBER lu ail Key-Numbered Digests & Indexes 
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the parties upon ail branches of their transactions, there was introduced 
into the présent case the testimony and the resuit reached in the case at 
law above referred to, to wit, the findings of the jury in favor of the 
bank for $4,712 on the bank's second cause of action in the suit at law, 
and the findings of the jury in favor of Fritzlen in the suui of $13,160 
upon Fritzlen's counterclaim. The trial judge, acting upon his inde- 
pendent considération of the facts, and without référence to the verdict 
of the jury, but upon the same évidence, found that the amounts 
awarded respectively to the plaintifï and défendant in the action at 
law were correct, and that thèse should be considered as items in favor 
of the respective parties in dealing with the présent foreclosure suit. 
It was shown upon the trial that upon the original note of $32,920.15, 
made November 30, 1901, there had been a number of paynicnts rc- 
sulting from the sale of cattle covered by the mortgage given by Fritz- 
len to secure this indebtedness ; that chattel mortgage having been made 
contemporaneously with a mortgage securing the same indebtedness 
placed upon certain real estale. Thèse crédits were as follovv-s : Créd- 
its given on November 18, 1902, for the sum of $5,281.50, beiug pro- 
ceeds of cattle sold by Fritzlen himself. The remaining four items of 
crédit were as follows: November 17, 1903, $6,372.02; November 21, 
1903, $7,813.85; November 23, 1903, $1,821; November 30, 1903, 
$2,985. Thèse last four items were derived from the sale by the bank 
of the mortgaged cattle and of personal property covered by the chattel 
mortgage above referred to. This personalty had come into possession 
of the bank from the United States marshal, by whom it had been 
seized upon a replevin action brought by the bank in October, 1903. 

There are several questions arising upon the présent appeal. The 
bank is dissatisfied with the accounting, claiming,. first, that the trial 
court erroneously allowed the item of $13,160 as damages sustained 
by the défendant on account of some 500 cattle which the court below 
found had died of starvation for lack of feed, which it is alleged the 
bank had refused to furnish. This is the same matter dealt with in 
the case at law, in which it has been held that tliis allowance was not 
justified by the facts. The same view of course must prevail hère. 
That claim will be rejected, and in this respect the decree is found to 
be erroneous. 

The bank also contends that the trial judge erroneously declined to 
allow the défendant upwards of $10,000 attorney's fées and expenses 
claimed to hâve been expended by the bank in prosecuting the litiga- 
tion. The bank further contends that there was error in the treatment 
of the $4,712.10, the sum allowed to it for advances for the maintenance 
of the live stock. This claim was protected by the provisions of the 
chattel mortgage, but not by the real estate mortgage. It was the con- 
tention of the bank in the court below that the crédits made in Novem- 
ber, 1903, above referred to, upon the note, resulting from the sale of 
the Personal property and cattle, should be used in satisfaction of this 
$4,712.10, and only the balance thereof applied to the main indebted- 
ness, thus leaving a greater burden upon the real estate than would 
otherwise exist. The court declined to take this view, and that question 
is hère for considération. 
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On behalf of Fritzlen there are the following complaints against the 
decree: First, because the court erred in its ruling upon his défense 
that the bank was not authorized, because of a failure to qualify for 
business in Kansas, to bring the présent suit; second, because of the 
ruling of the court on his défense of illegality in the contract sued on ; 
third, because the trial court refused to allow the crédit of $13,160 for 
damages for the death of the cattle as of the date of the accrual of 
the loss, or in other words refused to allow interest upon thèse damages 
f rom the date of the loss ; f ourth, because the trial court allowed the 
bank a crédit of $4,712.10 for advances for maintaining the live stock 
when this cause of action was barred by the statute of limitations. 
The two matters last mentioned bave been disposed of in the case at 
law adversely to Fritzlen, and will not be hère f urther considered. The 
remaining questions will be taken up in succession. 

[1] Recurring to the contention of the bank that the trial judge was 
in error in refusing to allow the bank attorney's fées ând expenses in 
prosecuting the litigation, we hâve presented to us the provision of 
the real estate mortgage by which that instrument is declared to protect, 
not only the particular sum sued for, but "ail costs and expenses of 
enforcing the same as provided by law." The claim hère made is 
that under this provision there should be some $12,000 allowed plaintiff 
because of the expenses of the extended litigation for the enforcement 
of the payment of this note. Passing for the time the fact that the 
great burden of this expense seems to bave accrued in the action at law 
above referred to, rather than in the présent proceeding in equity, does 
the provision of the mortgage just quoted carry in it any obligation for 
attorneys' fées? This mortgage and note were made in the state of 
Kansas, to be there performed. Their provisions must therefore be 
construed in the light of the législation of that state upon the subject of 
expenses of litigation and attorneys' fées. There is a statute of Kansas 
declaring invalid any provision in a mortgage designed to secure the 
payment of attorney's fées. 

This statute in terms precludes a contract for attorney's fées, and 
it was doubtless in déférence to this fact that the note herein sued on 
contains no such provision. It is sought, however, by the gênerai pro- 
vision of the mortgage as to expenses, to accomplish that which plaintiff 
could not bave attained by a direct contract. In other words, it is 
sought to secure by indirection that which the law of the state of Kan- 
sas prohibits as a matter of direct agreement. The mortgage, how- 
ever, must be construed in the light of the Kansas law, and, thus con- 
strued, we are of the opinion that its language was not intended by the 
parties to provide for expenses of litigation outside of the ordinary 
taxable court costs. Nor are we impressed with the contention that 
principles of equity dictated the allowance of this amount. No doubt 
the défendant has been to considérable expense in the conduct of this 
tedious litigation at law and in equity, but this does not justify an al- 
lowance to it, contrary to law, of the expenses of litigation, including 
attorney's fées. Equity is ancillary, not antagonistic, to the law, and 
where a statute precludes such an allowance, a court of equity, having 
due déférence to the law, cannot aid in its circumvention. 

The case of Dodge v. Tulleys, 144 U. S. 451, 12 Sup. Ct. 728, 36 
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L. Ed. 501, cited from the Suprême Court of the United States, does 
not aid the plaintiff. That was a proceeding by a trustée to accom- 
plish by foreclosure the duties of a trust. The court, while recognizing 
that there was a state statute precluding attorney's fées as such, yet held 
the trustée entitled to compensation and reimbursement for actual ex- 
penses in discharging this trust, and that it was the duty of a court of 
equity to provide for thèse. . The same was true in Trustées v. Green- 
ough, 105 U. S. 527, 26 L. Ed. 1157. Hère, however, we are not deal- 
inj with a trustée, nor is the court concerned with any duty to provide 
for expenses in the discharge of a trust. This is a direct proceed- 
ing by the bank against défendant, and in such a proceeding the parties 
must stand for their respective expenses and attorney's fées ; and this 
is especially true where there is not, and cannot under the state law 
be, a contract allowing for such. 

[2] We come now to the complaint made against the decree below 
as to the application of the bank's claim for $4,712 awarded it on its 
second cause of action in the case at law. The court was asked in de- 
claring its accounts, and in marshaling the assets for that purpose, to 
use the crédits upon the note resulting from the sale of the mortgaged 
cattle and other personal property in satisfying the bank's claim for 
$4,712. Against this was the contention for Fritzlen, which was sus- 
tained by the court, that this $4,712 should be set off against the $13,160 
allowed Fritzlen upon bis claim for damage. The point made by the 
bank upon this subject was that this course taken by the court in effect 
made it simply a gênerai creditor of Fritzlen as to this $4,712, rather 
than a secured creditor as specifically provided in the chattel mortgage. 
It is argued that, the $13,160 in favor of Fritzlen being an unsecured 
claim, it was unequitable to satisfy the $4,712 by offsetting it, a secured 
claim, against that sum, and that the resuit of such a process was in 
effect to make it an unsecured amount, contrary to the terms of the 
chattel mortgage and the equities of the case. It is argued by the bank 
that to use thèse proceeds of November, 1903, in settlement of the claim 
of $4,712, will be to give the bank the benefit of the mortgaged per- 
sonalty, and will leave the real estate to respond to the note ; whereas, 
to use the proceeds of the cattle as payment upon the note will be to 
relegate the $4,712 to the mère contingency of being realized upon 
exécution, and thus be to render it junior to any intervening liens which 
may hâve come in upon Fritzlen's property. It is pointed out that to 
use the cattle in payment of the bank's claim for advances will be 
équitable, since the money thus advanced went to the protection of the 
estate for the benefit of ail concerned, and the proceeds of the cattle 
thus benefited, and by the chattel mortgage pledged to this purpose, 
should be used in declaring the account. It is further pointed out that 
the lien upon the real property, and that upon the personal property, 
while conferred by separate instruments, were given contemporaneous- 
ly, and that the paramount purpose of the transaction was that the 
indebtedness secured by each should be paid in full. The principle is 
also urged, citing Field v. Holland, 6 Cranch, 8, 28, 3 L. Ed. 136, that : 

"It being équitable that the whole debt should be paid, It cannot be inéq- 
uitable to extinguish first those debts for which the security is most pre- 
carious." 
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It is finally pointed out that this real estate mortgage does not pro- 
tect this claim of $4,712, and that this latter, occupying its high équi- 
table status and being specifically provided for in the chattel mortgage, 
should now be protected by the proceeds of that mortgage, when to 
hold otherwise would be to make it totally unsecured. As against this 
it is answered by the défendant that the chattel mortgage in question 
solves the matter by providing the order in which the proceeds of the 
cattle were to be used in the payment of the amount secured by the 
mortgage, and that the order therein prescribed is, first, that the amount 
shall be used in the payment of the main indebtedness, and, second, to 
the payment of the advances represented hère by this judgment of $4,- 
712. The trial court, viewing thèse respective contentions, decided 
against the bank, and, as has been stated above, by offsetting this $4,712 
against the claim of $13,160, in efifect made the bank as to this sum, 
an unsecured créditer. We hâve held in this and in the law case that 
there can be no recovery for the $13,160 claimed upon the counterclaim, 
so that is not now a subject of set-ofï. The question remains, how- 
ever, as to whether the amounts derived in November, 1903, from the 
mortgaged personalty, shall be used as a crédit in so far as is neces- 
sary in payment of this $4,712. 

We are of opinion that this latter course is the proper one. We are 
of the view that the payment of ail indebtedness was in contemplation 
of the parties when thèse two mortgages were contemporaneously ex- 
ecuted, and that this was the primary purpose of the transaction, and 
that any course of application of payments which conduces to this end 
is efifectuating the intent of the contracting parties, and is also in 
accordance with the principles of equity. As against this, the mère fact, 
much relied upon by Fritzlen, that the chattel mortgage prescribes that 
this money should be first used to the payment of the note, cannot 
hâve controlling weight. Such a provision was intended to state the 
order of payments in dealing with the chattel mortgage, when viewed 
and enforced separately, and was intended to accomplish that order of 
payment and the payment of any balance to the debtor, in the event 
that this mortgage should be foreclosed. But hère we are dealing, upon 
équitable considérations, with the whole situation. Among other things, 
we hâve before us the existence of a contemporaneous real estate mort- 
gage, and the fact that in the protection of the chattel property there 
has accrued a claim to the bank for a very considérable sum, which is 
within the very letter of the protection afforded by the mortgage on 
the personalty. Shall the proceeds of this mortgaged cattle be so used 
in the accounting as to satisfy this claim, or shall the equities of the 
claim be ignored, and the claim itself, although originally secured, left 
for satisfaction by gênerai exécution, and thus, perhaps^ to no satisfac- 
tion at ail? We think that équitable principles dictate the application 
of the proceeds of the personalty to the advances for which it was 
pledged, rather than that such proceeds shall be carried to the aid of 
the real estate mortgage equally given in security for the entire main 
note, and equally pledged to the payment of the latter. We are of the 
view, therefore, that the court below erred in not so applying the pro- 
ceeds in November, 1903, from thèse cattle, so far as thèse were neces- 
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sary to satisfy the $4,712 claim. Thèse expressions dispose of ail that 
is urged upon this appeal on behalf of the appellant bank. 

[3-5] We come now to that portion of the appeal whidi deals with 
the contentions of Fritzlen. Thèse, outside of what has heretofore been 
treated in the case at law, are as f ollows : First, there can be no recov- 
ery upon the note sued on, for the reason that the bank, which is a 
Missouri corporation, has never qualified to do business in the state of 
Kansas, and that it therefore had no power or authority to take the 
real estate mortgage; second, that tlie entire note hère sued on is 
void, because at its inception it was in part givcn in considération of 
a commission to the Elmore-Cooper Ijve Stock Commission Company, 
which latter was a member of a voluntary association known as the 
Kansas City Live Stock Exchange, and this commission was charged 
pursuant to an illégal agreement between members of this organization 
in restraint of trade, and in violation of the anti-trust laws of the state 
of Kansas. 

The first of thèse contentions is predicated upon section 2 of chapter 
127 of the Kansas Session Laws of 1901. That section is as follows: 

'"Sec. 2. Every such corporation shall, before being entitled to so take such 
lien and enforce the same, or any lien now lield, shall pay to the sccretary of 
the charter board of this state, created in chapter 10 of the Laws of 1898, a 
fee of one hundred dollars, and file with such secretary for such board the 
written consent to be sued and for service of process to be had and made pro- 
vided In chapter 10, in section 3; and the receipt and certificate of such sec- 
retary for such payment and of filing of such written consent shall be received 
in ail cases as sufHcient prima facie évidence of complianee with the provi- 
sions hereof and of the incorporation of said corporation." 

But the act does not déclare void a mortgage taken by a foreign cor- 
poration, and it is not for the courts to affix a penalty when the Lég- 
islature has not seen fit to provide one. Fritts v. Palmer, 132 U. S. 
282, 10 Sup. Ct. 93, 33 L. Ed. 317; Blodgett v. Unyon Zinc Co., 120 
Fed. 893, 58 C. C. A. 79. Thèse décisions, one from the Suprême 
Court of the United States, and the other from 'this court, hâve been 
followed by the Suprême Court of Kansas, which has held, in constru- 
ing this statute, that a failure to comply therewith does not render the 
instrument void. Hamilton v. Reeves, 69 Kan. 844, 76 Pac. 418 ; State 
V. American Book Co., 69 Kan. 1, 76 Pac. 411, 1 L. R. A. (N. S.) 1041, 
2 Ann. Cas. 56. Since, therefore, a failure to qualify under the stat- 
ute does not afifect the instrument, and thus detract from the right, has 
it any effect upon the remedy, that is to say, upon the right to sue on 
the instrument involved? We are of opinion that it has not for two 
reasons : First, any provision against en forcing such a lien, whatever 
its efficacy as against action in the state courts of Kansas, would not be 
binding upon the fédéral courts, and would not preclude suits in the 
latter tribunals. It is not within the power of the states to limit the ju- 
risdiction of the national courts to entertain a suit. Blodgett v. Lan- 
yon Zinc Co., supra ; Butler Bros. Shoe Co. v. United States Rubber 
Co-, 156 Fed. 1, 84 C. C. A. 167. But even if the act of 1901 could 
be deemed a limitation upon the right to sue upon such a mortgage, 
and thus as barring the remedy, such barrier had been removed by the 
express repeal of the entire act before this suit was brought. Section 2 
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of chapter 153 of the Laws of Kansas of 1903, approved March 13, 
1903, in terms provides in its section 1 that foreign corporations may 
receive, take, sue upon, and otherwise enforce mortgages on lands or 
other property within the state. Section 2 equally explicitly repeals the 
act of 19Ô1. This législation removes the obstacle to the remedy even 
in the Kansas state courts. Hamilton v. Reeves, supra. 

[6] The illegality défense arising out of the anti-trust act may be 
stated as follows from defendant's amended answer: On November 
15, 1899, and thus some two years before the giving of the note sued 
on, the Elmore-Cooper Live Stock Commission Company was a Mis- 
souri corporation engaged in the business of live stock commis- 
sion merchant, maintaining its principal place of business at the Kan- 
sas City Stockyards, situated partly in the state of Kansas, and partly 
in the state of Missouri ; that this commission company at, before, and 
after November 15, 1899, was a member of a certain voluntary asso- 
ciation composed of many persons, partnerships, and corporations en- 
gaged principally in the business of buying and selling live stock for 
others at said stockyards, which association was known as the Kan- 
sas City Live Stock Exchange; that substantiallyall of the business 
of buying and selling live stock for others at that market was con- 
ducted and controUed by said Exchange and its members ; that at that 
time the members of the Exchange, including the Elmore-Cooper Live 
Stock Com.mission Company, were parties to an agreement or combi- 
nation expressed in a certain constitution and in certain by-laws, rules, 
and régulations by which unlawful restrictions were placed upon the 
full and free pursuit of the lawful business of purchasing and selling 
live stock at said market, and within the state of Kansas, and that, 
among other things, said constitution and by-laws, rules, and régula- 
tions provided that members of the association should not charge a 
less commission than 50 cents per head for buying or selling cattle for 
others, with a minimum charge of $12 per car load as commission for 
such purchases or sales ; that members of this Exchange should not 
buy or sell live stock to any one unless such were members of said 
Exchange, or conformed to the provisions of said governing rules 
and régulations of the Exchange fixing and controlling said commis- 
sion charges; that this Exchange did thereby control the live stock 
commission business conducted at said public market and by thèse 
means the members of the Exchange kept and keep in their hands 
and prevent and restrict compétition therein. 

The answer further allèges that on or about November 15, 1899, at 
Kansas City, Kan., the défendant Fritzlen executed and delivered his 
four nonnegotiable promissory notes, aggregating $19,046.07, payable 
to the order of said commission company on May 14, 1900, at the Inter- 
state National Bank at Kansas City, Kan; that thèse notes were dated 
November 15, 1899, and were in settlement of a pretended balance 
of the account of said commission company against the défendant, 
amounting to $18,274.50; that when making up this account, and ar- 
riving at said alleged balance, the commission company charged against 
the défendant, among others, several items, aggregating about $3,000, 
as and for commissions for services rendered and to be rendered by 
221 F.— U 
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said commission company to the défendant in the purchase and sale of 
cattle theretofore and thereafter to be purchased, shipped, and sold 
by said commission company; that said commissions were charged 
in said account at the rate of 50 cents per head for buying cattle, and at 
the same rate for selling cattle, except that one item of commission 
of $372 was charged to the défendant by the commission company for 
services in connection with the purchase of 31 car loads of cattle, said 
item of $372 being charged to défendant at the rate of $12 per car 
load; that at the time of the exécution and delivery of thèse four 
notes the défendant also delivered to the commission company a chat- 
tel mortgage covering substantially ail the cattle then owned by the 
défendant, being about 1,100 head, and that among the conditions em- 
bodied in the chattel mortgage was one providing that cattle were to be 
shipped for sale to the commission company, and, when sold, the 
proceeds thereof were to be applied, first, in payment of the customary 
commissions for selling, and the balance to be applied to the principal 
debt; that if the cattle or any part of them were consigned or sold 
elsewhere, then the mortgagee was to be paid a commission of 50 
cents per head on ail of the cattle. 

It is further averred that the exécution and delivery of the notes 
and of the chattel mortgage took place within the state of Kansas, 
and said commission charges were made by the commission company 
and included in said account and in said mortgage for the unlawful 
purpose, intent, and design on the part of the commission company 
to promote and carry out the unlawful object and purpose of said 
combination and agreement entered into by the members of said Ex- 
change, including said commission company, to restrict the fuU and 
free pursuit of the business of buying and selling live stock at said 
stockyards and within the state of Kansas ; that by reason of its mem- 
bership in said Exchange and of its connection with said unlawful 
combination the commission company had no right to transact any busi- 
ness in the state of Kansas in furtherance or promotion of the object 
of said combination and agreement ; and that by reason of said mem- 
bership and said connections ail persons were prohibited by the laws 
of the state of Kansas from dealing with said commission company 
with respect to any business transactions tending to promote or carry 
out the said unlawful object and purpose of said combination, and that 
the transaction above mentioned by which the commission company 
secured the payment to it of the commission charges fixed at the rates 
agreed upon, as aforesaid, and by which it exacted from Fritzlen a 
promise to consign live stock to said market and pay the aforesaid 
rate of commission for services rendered or to be rendered directly 
promoted and intended to promote and carry out the unlawful object 
and purpose of said légal combination or Exchange. 

The answer further avers that prior to April, 1903, the défendant 
had no knowledge whatever that said commission company was a party 
to any such combination, and was up to said date likewise ignorant 
that said four notes of November 15, 1899, and said chattel mortgage 
securing same, were given in considération or grew out of any busi- 
ness transaction violating the Kansas laws relating to unlawful com- 
binations in restraint of trade, and that défendant was without knowl- 
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edge of any illegality in considération of said notes and mortgage. It 
is further alleged that from 1898 to 1902 plaintiff transacted a gên- 
erai banking business at said stockyards in the state of Kansas, being 
represented at said yards in 1901 by one J. H. Pennell ; that af ter the 
exécution of said four notes and mortgage of November 15, 1899, the 
commission company, without the knowledge of défendant, pledged 
them to the plaintiff as collatéral security for a pretended loan to said 
commission company theretofore made by plaintiff bank, which loan 
was much less in amount than the face of said four notes ; that on No- 
vember 1, 1900, after thematurity of thèse notes, the défendant Fritz- 
len, complying with the conditions of the chattel mortgage, shipped 37 
head of cattle to said stockyards, consigned to said commission com- 
pany, which cattle were received and sold on account of défendant by 
said commission company at said stockyards on November 2, 1900; 
that vi^ithout the knowledge or consent of défendant at that time the 
commission company charged défendant 50 cents per head as commis- 
sion for selling said cattle and deducted the sum of $18.50 as such 
commission from the net proceeds of said cattle, which net proceeds, 
after providing for freight, yardage, and feed, and after deducting 
therefrom said $18.50 selling commissions at the rate of 50 cents per 
head, amounted to $1,335.17; that said commission company notified 
said company of such sale, and that it had credited said sum of $1,- 
335.17 in part payment of said four notes dated November 15, 1899, 
but that said commission company gave défendant no notice that said 
four notes, and the chattel mortgage had been pledged by said com- 
mission company to the plaintiff to secure any indebtedness of said 
commission company to the plaintiff, and that in making said sale of 
said 37 head of cattle, and making said commission charge, the com- 
pany acted under and in pursuance of, and to promote, the above- 
named illégal object and design of said combination Exchange and 
to promote and carry out the aforesaid illégal agreement in violation 
of the laws of Kansas ; that the commission company remitted to 
plaintiff said sum of $1,335.17 as a payment on account of indebted- 
ness of the commission company, and the plaintiff accepted said pay- 
ment well knowing that it had been made to said commission company 
in the manner aforesaid by défendant, and well knowing that défend- 
ant had no knowledge whatever that said four notes and mortgage had 
been pledged by said commission company to the plaintiff; that in 
January, 1901, défendant first learned that his notes and mortgage were 
in the possession of plaintiff, at which time the said Pennell, acting 
on behalf of both the plaintiff and said commission company, de- 
manded payment of the notes, and défendant was then unable to pay 
the same without selling the cattle covered by said mortgage, and that 
Pennell thereupon agreed to accept from défendant a renewal note at 
11 months for the amount of said four notes, and to include therein 
an additional amount of about $10,000 to be advanced to défendant; 
that at the time of said renewal agreement said four notes and mort- 
gage were the property of said commission company, subject merely 
to the plaintiff's pledgee lien thereon for the amount of said commis- 
sion company's debt to the plaintiff of the less amount; that it was 
agreed by plaintiff and défendant and said commission company that 
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defendant's renewal note being hère sued on should be made payable 
to, Pennell for the benefit of . plaintiff and said commission company 
according to the respective interest therein, and that, when said re- 
newal note was paid by défendant, the plaintiff should be reimbursed 
for any money advanced on account of the $10,000 advancement above 
mentioned, balance to be applied to the payment of defendant's four 
notes of November 15, 1899, said notes meanwhile continuing to be held 
by the plaintiff under the original pledge agreement of the commission 
company as collatéral security for its debt to plaintiff and that when 
thèse four notes were finally paid by the payment of the said renewal 
note, the plaintiff should retain from the proceeds an amount sufhcient 
tO' pay said commission company's debt. 

It is further alleged that, pursuant to this understanding, défendant 
executed the note hère sued on to Pennell, who on or about December 
9, 1901, indorsed over said note without recourse to plaintiff, with full 
statement of said transaction and accompanied by a statement from 
said commission company showing its interest therein, and that plain- 
tiff duly accepted said note sued on with full knowledge that the same 
was executed by défendant to Pennell pursuant to the above-mentioned 
understanding and not otherwise. It is further alleged that the notes 
and mortgage of November 15, 1899, were not then or afterwards de- 
livered to défendant, but that thèse bave always been held by plain- 
tiff as property of said commission company, to be paid by défendant 
when he shall pay said notes sued on, and that the note sued on is 
held by plaintiff for the benefit of hiniself and the commission com- 
pany in accordance with their respective interest as above alleged, and 
by said agreement the plaintiff is bound to account to said commis- 
sion company for the amount of said four notes of November 15, 1899, 
and pay over to said commission company in cash the différence be- 
tween the amount of said commission company's debt to the plaintiff, 
and the amount of defendant's said four notes, which différence it is 
alleged is upward of $1,000. It is further alleged by défendant that, 
if liable at ail, it is only for the valid items of the account in settle- 
ment of which said four original notes were by him executed, and 
that in no event is he liable for said commissions amounting to about 
$3,000 as above stated. 

Upon the basis of the foregoing the défendant avers that plaintiff's 
cause of action grew ont of business transactions in violation of the 
provisions of the statute of Kansas relating to combinations in re- 
straint of trade. The court sustained exceptions to this portion of 
the answer as constituting no défense, in a Avritten opinion. Boatmen's 
Bank v. Fritzlen (C. C.) 175 Fed. 184. The Kansas statute upon 
which défendant principally relies is, so far as hère relevant, as fol- 
Ipws : 

"Section 1. A trust is a combination of capital, skill, or acts, by two or more 
persons, flrms, corporations, or associations of persons, or eitlier two or more 
of them, for either, any or ail of the followlng i)urposos: First— To create or 
carry ont restrictions in ti/ade or commerce or aids to commerce, or to carry 
out restrictions in the full and free pursuit of any business authorized or 
permltted by the laws of this state. 

"Sec. 2. AU persons, companles, or corporations, within this state are hereby 
denied the right to form or to be in any manner interested, either directly or 
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indirecOy, fis principal, agent, représentative, consignée or otherwise in any 
trust as defined In section 1 of this act." 

"Sec. 5. Every person, company or corporation wlthin or wlthout thls state, 
thelr offlcers, agents, représentatives or consignées, violating any of the pro- 
visions of tliis act, wlthin this state, are liereby denled tîie right, and are 
hereby prohiblted from doing any business wlthin this state, and ail persons, 
companles and corporations, thelr offlcers, agents, représentatives and con- 
signées wlthin thls state are hereby denled the right to * * * in any man- 
ner deal with, directly or indlrectly, any such person, company or corpora- 
tion, thelr offlcers, agents, représentatives or consignées, * * * ; and ail 
persons, companles and corporations, thelr offlcers, agents, représentatives or 
consignées, violating any of the provisions of thls section, elther directly or in- 
dlrectly, or of abettlng or alding elther directly or Indlrectly in any violation 
* * * of thls section, shall be deemed guilty of a mlsdemeanor and shall 
be flned * * * and confined In jail. * * * 

"Sec. 6. Each and every person, company or corporation, thelr offlcers, 
agents, représentatives or consignées, who, elther directly or Indlrectly, vlo- 
late any of the provisions of thls act .shall be deemed guilty of a niisdemeanor 
and on conviction thereof shall be subject to a fine * * * and shall be im- 
prisoned. * « * 

"Sec. 7. Any contract or agreement in violation of any of the provisions of 
this act, shall be absolutely vold and not enforceable In any of the courts of 
thls state, and vvhen any civil action shall be commenced In any court of this 
state, It shall be lawful to plead in tlie défense thereof * * * that the oause 
of action grows out of any business transaction in violation of this act." 
Chapter 265, p. 481, Kan.sas Laws 1897. 

The foregoing Kansas law has been the subject of considérable at- 
tention from the Kansas courts, and it was held in State v. Wilson, 73 
Kan. 343, 80 Pac. 639, 84 Pac. 737, 117 Am. St. Rep. 479, that the 
Kansas City Live Stock Exchange is an illégal corporation, and that 
members thereof cannot recover upon notes vvhich include commis- 
sions charged pursuant to an illégal régulation of the Exchange bind- 
ing the members and customers to a uniform charge of 50 cents per 
head. This décision was not rendered until 1906, and thus not until 
long after the transaction hère involved had been consummated. But, 
assuming it to be an authoritative interprétation by the Kansas courts 
of its statutes, is it applicable to a transaction such as this? We are 
not hère dealing with original notes of 1899, or with the parties there- 
to. Those notes, while held by the plaintifï as collatéral security, 
were superseded and merged into the note hère sued on. This latter 
includes, not only the original indebtedness due the commission com- 
pany, but also the sum of $10,000 advanced by the bank to Fritzlen. 
The new note is thus a renewal of the old, and more, since it not only 
absorbed the former notes, which were to be retired upon its payment, 
but also afforded défendant a cash resource of $10,000. The note of 
1901 to the bank of Fritzlen thus proceeded upon several éléments 
of considération. It embodied some $10,000 of advances. This cer- 
tainly was not in furtherance of a violation of the Anti-Trust Act. 
The rest was to be used by the bank in retiring certain paper of 
Fritzlen which the bank held as collatéral, and which, according to the 
allégations, did contain the commission precluded by the Anti-Trust 
Act. That there was this improper élément présent in the make-up 
of the collatéral notes was not known either to the bank or Fritzlen. 

The bank parted with some $10,000 of its money upon the agreement 
that that amount should be repaid and that the notes it held as col- 



166 221 FEDERAL REPORTER 

latéral should likewise be paid. It was to get two benefits : The pay- 
ment of its advances; the realization upon its collatéral. We think 
that this was as an entirety a valid arrangement between Fritzlen and 
the bank. It was not a contract to carry eut restrictions in trade or 
commerce. It was a contract for the payment of money it had loaned, 
and which presumably it loaned in part because and as a resuit of 
the transaction it was getting security also to satisfy its collatéral. 
The motive which moved the bank was a perfectly honest and proper 
one, and had nothing in it violative of the Anti-Trust Act. It was 
entirely distinguishable from the motive which according to the con- 
tentions actuated the commission company in taking the notes of 1899. 
It is likewise distinguishable from the Wilson Case, supra, and from 
Continental Co. v. Voight, 212 U. S. 227, 29 Sup. Ct. 280, 53 L. Ed. 
486, much relied upon by the défendant. 

In both of thèse cases the question was as to the right of a member 
of an unlawful combination to recover amounts fixed in violation of 
law. It was held in the Wilson Case that there could not be a recovery 
upon the mortgage there involved, because it protected and provided 
for the collection of an item of commission fixed in violation of the 
Anti-Trust Act. In Continental Co. v. Voight the suit was a direct one 
by a member of the trust to recover where the price sued for was 
an unreasonable, unjust, and excessive price, owing its existence 
purely to an unlawful agreement between the plaintiff and others. In 
the Wilson Case the question was whether the violator of the law 
could recover upon such mortgage. In the Continental Company Case 
a member of the unlawful combination was suing, and he was suing 
for the very fruits of the combination, to wit, a price artificially estab- 
lished, not upon meritorious grounds, but purely because members of 
the combination had agreed that that should be the price. The dis- 
tinction between that case and Connolly v. Union Sewer Pipe Co., 184 
U. S. 540, 545, 22 Sup. Ct. 431, 46 L. Ed. 679, is pointed out in the 
Continental Company Case and is hère material. In the Connolly 
Case a recovery was allowed, although the plaintiff was a member of 
a trust, and although plaintiff was suing for the purchase price of cer- 
tain goods constituting the subject-matter of the trust. Recovery was 
permitted, however, because there was nothing to show that an arti- 
ficial condition of priées was being relied upon in the suit, but that, for 
anything appearing to the contrary, the amount sued for was a per- 
fectly reasonable charge. It was accordingly held that the enforcement 
of payment for the goods was not the carrying out of the purposes of 
any unlawful combination. In the Continental Company Case, how- 
ever, as we hâve seen, there was an allégation that the priées charged 
were unreasonable, unjust, excessive, and were at least one-half more 
than they would otherwise hâve been, but for the priées fixed and at- 
tempted to be enforced in the suit there presented. 

The court thus held in the Wilson Case and in the Continental Com- 
pany Case that there could be no recovery; but hère the situation is 
différent. The pleading excepted to does not allège that the commis- 
sion fixed by the rule of the Exchange was an arbitrary or excessive 
one, so that the case partakes more of the nature of the Connolly Case, 
where a recovery was permitted, than of the Continental Company 
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Case, where a recovery was denied ; but the distinction does not stop 
there. In the présent case it is not the violator of the law that is suing. 
Indeed, the bauk is not suing even as the indorsee of the notes of 
1899. Thèse were not the property of the bank, save for purposes of 
security. The true situation was this: Fritzlen in efïect said to the 
bank in 1901 : 

"I owe the conimlsslon company a large sum and you hold those notes 
as collatéral. You want them pald. I want $10,000 in addition. If you will 
give me the $10,000, I will make you a new note covering the whole sum, part 
of the proceeds when collected to be used In reimbursement for the advance 
made me, part in retiring your collatéral." 

The bank, with no knowledge of any concealed violation of law in 
the original considération for the notes held as security, agrées to this, 
and the new note now sued on is given. The bank, so far as any al- 
légations show, acted in good faith. The punishment of the guilty is 
a sufficient employment for the courts without extending laws so as 
to penalize the innocent. It is said, however, that the commission 
company may, as a resuit of this, be getting some advantage in that 
the proceeds of the collatéral are to be used, first, in retiring the com- 
mission company's indebtedness to the bank, and that any balance 
f rom the Fritzlen notes over and above what the commission company 
owes to the bank will necessarily go to the commission company, and 
this amount will be upward of $1,000. But this payment to the bank 
is purely incidental and accidentai, and results simply from the fact 
that the collatéral happens to exceed the commission company's in- 
debtedness. Construing the pleadings fairly, the bank's agreement 
with Fritzlen was not at ail in the interest of the commission company, 
but, as to this branch of the matter, purely in order to realize upon its 
collatéral. The purpose to aid the commission company in collecting 
an unlawful item of commission was not présent as between the parties 
to the documents of 1901. The commission company, as we hâve 
noted, was no party to this. It would, in our judgment, be going a step 
farther than is justified by any case called to our attention, or any 
principle of law presented to us, to hold that the note of 1901 is affect- 
ed by any taint that may hâve characterized the original indebtedness. 
The note hère sued on is removed from the deadening effect of any 
violation of the anti-trust statute, by reason of the fact that it was 
given to a party not belonging l^o such combination and upon a consid- 
ération entirely independent of such combination. The rights of the 
bank rest upon grounds entirely above and independent of a violation 
of law. We think that the trial court was under such circumstances 
right in sustaining exceptions to the défense thus pleaded. 

This disposes of the last question raised upon the record and simply 
leaves for détermination the form which the decree must take. The 
following conditions resuit from what has been heretofore held: 

(a) The payments of November, 1903, are to be utilized, so far as 
thèse are necessary, in satisfaction of the sum of $4,712 awarded the 
bank for the maintenance of the cattle. 

(b) Balance of the payments from the sale of cattle will, as in the 
original decree; be applied to the main indebtedness. 
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(c) There is to be added the amount of taxes, including principal 
and interest to April 16, 1910; such sum aggregating $2,058.12 and 
any taxes paid since that time, with interest. 

(d) The claim by Fritzlen for damages for loss of cattle having by 
stipulation been introduced as an élément of the accounting to be 
made in the présent equity cause independent of the verdict of the 
jury in the law case, and the court being of opinion that the facts 
proved do not justify the holding of the trial judge in this cause allow- 
ing said damages, the decree to be entered below will omit from the 
accounting thus made the sum of $13,160 allowed Fritzlen for damages. 

(e) Fritzien's claim for damages having been by stipulation sub- 
mitted as a part of an accounting to be taken in the présent cause, 
and there having been a finding against it, and the testimony being 
stipulated, with the resuit that upon a retrial the matter would be 
presented to the court upon the same record as hère, the présent cause 
will not be remanded for further inquiry as to Fritzien's right of re- 
covery for damages. 

(f) A decree will run for the foreclosure of the real estate mortgage 
for the payment of the amounts resulting from the foregoing findings. 

(g) Since the conclusion in the présent cause as to Fritzien's claim 
for damages constitutes a final adjudication of the matter adversely to 
him, another trial in the suit at law would, upon principles of res 
adjudicata, be of no avail. The decree to be entered in the présent 
cause will accordingly enjoin any further prosecution by Fritzlen 
of his counterclaim against the bank. 

The decree rendered by the court below will be reversed, and the 
cause remanded, with instructions to enter a decree in accordance with 
this opinion. 



DONATI V. CLEVELAND GRAIN CO. 

(Circuit Court of Appeals, Fourth carcuit. February 2, 1915.) 

No. 1297. 

1. Courts ©=»322 — Jueisdiction of Fedeeal Courts— Pleading— Nécessité 

OF Proof of Allégations. 

In an action of assumpsit In a fédéral court, a plea of non assumpslt 
does not put in issue the jurisdictioual allégations of the déclaration as 
to the citizenship of the parties, and plaintifC is not requlred to prove the 
same. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 876-881, 887; 
Dec. Dig. <S=322.] 

2. Pleading <®=3388— Vakiance— Immateeialitt of Allégation. 

In an action of assumpsit ou a contract for the sale of corn for future 
delivery, the déclaration alleged the maklng of the contract, that plaintiiï 
in rciiance thereou purchased the corn and was at ail times ready to ful- 
flll ijio contract, aud tendered delivery, whlch défendant refused to ac- 
cept, etc. The proof sliowed that plalntiflC purchased the corn before the 
date wheu the sales ticket formally evidencing the sale was signed by the 
parties. Held, that there was no variance which precluded plaintiff's re 

iS=»For other cases see same topic & KEV-NUMBEK in ail Key-Numbered Digests & Indexes 
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covery, as the allégation tliat plaintiff purctiased the corn In reliance on 
the contract was immaterlal. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1305-1808 ; Dec. 
Dig. ©=5.388.] 

3. Sales <g=>.388 — Bbeach of Contract — Insteuctions. 

Instructions considered and approved in an action for breach of a con- 
tract by wbich défendant purchased corn for future delivery. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1108; Dec. Dig. 

<SS^388.] 

4. CoNTEACTS ©=313 — Breach— AccKUAL of Right of Action. 

A positive refusai to perform a contract, although entire performance 
Is not due, gives the other party a right of action for thè breach at once. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1279; Dec. 
Dig. ®=»313.] 

In Error to the District Court of the United States for the East- 
ern District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Action at law by the Cleveland Grain Company against V. Donati. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

Brockenbrough Lamb and John A. Lamb, both of Richmond, Va., 
for plaintiff in error. 

Robert E. Scott, of Richmond, Va. (Scott & Buchanan, of Rich- 
mond, Va., on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. The défendant in error (plaintiff below 
and hereinafter so called) carries on at Cleveland, Ohio, the business 
indicated by its name. Its agent and broker at Richmond, Va., is W. M. 
Lewis, a member of the Richmond Grain Exchange, and among the 
grain buyers of that city, to whom Lewis made more or less fréquent 
sales, is the défendant Donati. It seems that shortly before October 
14, 1912, Donati applied to Lewis for a price on 50 cars of com 
for delayed shipments, and Lewis took the matter up with his Com- 
pany. A considérable correspondence followed by letter and telegraph, 
while negotiations continued between Lewis and the défendant. The 
détails of their bargaining related to priées, both for natural and for 
kiln-dried corn, the quality of corn to be furnished, number of car 
loads which défendant would take, dates of delivery, etc. On the 
14th of October they apparently reached an agreement, which Lewis 
was authorized by the plaintiff to make, and a mémorandum of which 
he entered in his sales book as follows: 

"October 14, 1912. 

"Sold V. Donati for Cleveland Grain Co. 100 cars No. 3 yellow com to be 
shipped as follows: 20 cars each January and February of natural com at 
62c., 20 cars each March, April, and May, kiln-dried 62%c." 

A "sales ticket," as it is called, was made out by Lewis in duplicate, 
which he says was mailed to Donati, but which Donati says was 
brought to him in person. As the sales ticket was not promptly signed 
and returned by Donati, Lewis went to see him a few days later, 
sometime during the 21st, and it was then signed and delivered. It 
reads as follows: 

S:=>For otber cases see same topio & KEY-NUMBBR in ail Ker-Numbered Dlgests Jk Indexes 
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"Adopted by the Elchmond Grain Exchange. Sales Ticket, W. M. Lewis. 
Richmond, Va., Oct. 14th, 1912. Sold to V. Donati, of Kiclimond, Va., for ac- 
count of Cleveland Grain Co., of Oleveland, O., 100 cars No. 3 yellow corn 
at 62c. and kiln-drled at 62%ç. par bu. G. A. F. to Richmond, Va. Time of 
shipment not including day of sale: Jan. to May, inclusive. Days. Route 
C. & O. Terms of sale: Demand draft with blU of lading. Final weight set- 
tlement, shipper's officiai certifieate. What inspection: Officiai. Remarks: 
Equal quantity each month. The natural corn to be shipped in Jan. & Feb'y, 
and the klln-dried in March, April & May." 

"[Signed] W. M. Lewis, Broker. 

"Accepted: V. Donati, Purchaser. 

"Immédiate shipment, 3 days. Quick shipment, 5 days. Prompt shipment, 
10 days. Ticket must be dated day of sale." 

Upon its delivery to him, Lewis mailed it to the plaintiff, and it 
was received about 10 o'clock on the morning of the 23d. After sign- 
ing the sales ticket, and on the same day, Donati sent to the plaintiff 
by spécial delivery the following letter, which reached the plaintiff's 
office an hour or two bef ore the sales ticket arrived : 

"Richmond, Va., October 21, 1912. 
"Cleveland Grain Co.— Gentlemen: Tour sales ticket of October 14th for 
100 cars No. 3 yellow corn is not in accordance with our agreement with Mr. 
W. M. Lewis. Our agreement was that we would take 100 cars of No. 3 
yellow corn at 62c., we to hâve the privilège of transferring it at our option 
to No. 3 yellow corn klln-dried at i/^c. bu. more, or 62Vzc., the above to be de- 
livered at Richmond at thèse priées, according to the amount that we require 
during January, February, March, April, and May, and any corn left over at 
the expiration of this time to take % of le. per bu. ten days carrying charge, 
this carrying charge to begin on the Ist day of June, 1913. Please send a 
contract in accordance with the above, and return the sales ticket, which is 
not correct, and oblige." 

"RespectfuUy, V. DonatL" 

A lengthy reply, dated that day, was returned to Donati, in which 
promises of libéral treatment were made in respect of dates of ship- 
ment, if the défendant desired accommodation, ,and of carrying 
charges, in case the corn was not taken at the rate of 20,000 bushels 
a month as provided in the contract, but which seems otherwise un- 
important. 

Without reciting further détails of the transaction, it suffices to 
say that Donati refused to accept the corn which the plaintiff was 
ready to f urnish in accordance with the terms of the sales ticket, claim- 
ing that it did not express the contract actually made, that he signed 
the same conditiohally, and that it was canceled by his letter of the 
21st of October. Some correspondence foUowed between the parties ; 
the plaintiff insisting that the contract evidenced by the sales ticket 
was valid and binding, and the défendant refusing to accept any oth- 
er contract than the one outlined in his letter above quoted. In a 
communication under date of October 3 Ist, the plaintiff offered a 
further concession, in addition to the promises made on the 23d, but 
coupled with the statement that, if this was not satisfactory, the con- 
tract would hâve to stand as originally executed. No reply seems to 
hâve been made to this ofîer, and early in December the défendant 
repudiated the contract. He was thereupon notified, through his coun- 
sel, that the Grain Company was prepared to perform the contract 
by making deliveries as therein provided, and that it would look to 
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him to make good any loss sustained if he persisted in refusing ac- 
ceptance. Meanwhile there was a considérable décline in the price 
of corn, and thi? décline continued for some time afterwards. 

On the 7th of January, 1913, the défendant was requested in writ- 
ing to furnish shipping directions, but made no response to the re- 
quest. On the following day he was served with notice that the con- 
tract would be offered for sale upon the Richmond Grain Exchange 
to the highest bidder at his risk and cost on the 14th of January, at 
an hour named, and that the plaintiff would look to him for any 
loss that might resuit therefrom. At the sale which took place ac- 
cordingly, and which seems to hâve been fairly conducted, the high- 
est bid was 59 cents, and the corn was sold at that figure. The plain- 
tiff then brought this suit to recover damages for breach of contracta 
The case was tried in April, 1914, and the jury, under instructions 
of the court, returned a verdict for $3,607, besides interest, being 
the différence, plus expenses, between the contract price of the corn 
and the price realized on the sale. 

The case cornes to this court upon numerous assignments of error, 
which, so far as seems to us needful will now be considered. 

[1] First is the question of jurisdiction, which has been presented 
at length by both sides, in brief and oral argument, but which we 
shall dispose of with little more than a statement of our conclusion. 
The déclaration of the plaintiff begins with this allégation : 

"The Cleveland Grain Company, a corporation organized and dolng business 
under the laws of the state of Illinois and a citizen of that state, complains 
of V. Donati, a citizen of the state of Virginia, residlng in the Eastem dis- 
trict thereof , to wit, at the city of Richmond in said district, of a plea of tres- 
pass on the case in assumpsit, for this, to wit." 

Then follow voluminous counts, four in number, setting forth in 
varions forms the alleged cause of action. There was a demurrer to 
the déclaration, which was overruled, and thereupon the défendant filed 
the following plea of non assumpsit: 

"And the said défendant, by John A. Lamb, his attorney, comes and says 
that he did not undertake or promise in manner and form as the said plain- 
tiff hatb complained. And of this the said défendant puts himself upon the 
country." 

In the grounds of défense subsequently filed there are some 16 
spécifications, none of which contains the slightest intimation of any 
lack of fédéral jurisdiction. During the course of the trial no attempt 
was made f rom first to last to disprove any of the facts stated in the 
above-quoted paragraph of the déclaration, nor did anything occur 
to suggest that want of jurisdiction was or would be claimed. More- 
over there has been no prêteuse at any time that the facts respecting 
the citizenship of the parties are not precisely as set forth in the déc- 
laration. What happened was this, as we gather from the record: 
After the évidence was ail in, and after counsel had renewed the mo- 
tion to direct a verdict for défendant on other specified grounds, the 
further motion was made for a directed verdict, because the plaintiff 
had not proved that it is a citizen of Illinois. The court thereupon, 
against the objection of défendant, admitted paroi proof of the fact 
hy an officer of the comp-any who was présent at the trial. 
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We do not stop to consider whether this ruling was correct, because 
we are of opinion that under the pleadings no proof of plaintiff's incor- 
poration or foreign citizenship was required. The error alleged is based 
solely upon the contention that the plea of non assunipsit, above set 
forth, is the équivalent of a gênerai déniai, and therefore put in issue 
every material allégation of the déclaration. It is argued that, since 
allégations of diverse citizenship were necessary to show that the court 
had jurisdiction of the parties, it was equally necessary to prove the 
facts alleged in this regard in order to give the court jurisdiction to 
enter a judgment. We décline to ascribe to this plea any such légal 
efïect, under the circumstances hère presented. On the contrary, we 
hold that the plea in question put in issue only the contract liability 
set up in the varions counts of the déclaration, and that the alléga- 
tions of incorporation and citizenship must be deemed admitted, be- 
cause not in any way traversed by the plea of non assumpsit. In our 
judgment it would be little less than a travesty to predicate réversible 
error upon what seems to us in this case the merest technicality. 

We hâve examined ail the authorities cited by défendant upon this 
point, and are satisfied that none of them sustains his position. The 
case of Gastonia Cotton Mfg. Co. v. W. L. Wells Co. (decided by 
this court in 1904) 128 Fed. 369, 63 C. C. A. 111, appears to be relied 
upon and is quoted f rom at length, but we fail to see that it has even 
persuasive bearing upon the case at bar. Not only was that case gov- 
erned in the matter of pleadings by the Code of North Carolina, which 
permits only the défenses of demurrer and answer, but the answer of 
the défendant contained this allégation : 

"It has no knowledge or information suffieient to fonnd a belief as to the 
truth of the allégation contained In the flrst section of the complaint, to wit, 
that the plaintlfC is a corporation organized under the laws of the state of 
Mississippi, and a citizen and résident of that state, and therefore it dénies 
the sald allégation." 

Moreover, the issue thus raised was the subject of extensive proof, 
and was specifically submitted to the jury for détermination. It seems 
obvious that this case gives no support to the defendant's contention. 
Without referring to other décisions or indulging in further comment, 
we dismiss this assignment as unworthy of serious discussion. 

[2] In the second place, it is contended with much earnestness that 
there is a fatal variance between the case proved by the plaintiff and the 
cause of action set forth in the first and second counts of the déclara- 
tion. It will be suffieient to examine the second count in this con- 
nection, since the trial court allowed a recovery only on that count and 
according to the measure of damages therein claimed. In this count 
it is alleged in gênerai terms that a contract of sale was made on the 

day of October, 1912, and the sales ticket above quoted is set 

forth in full, purporting to show a sale on the 14th of that month. It is 
then averred that the plaintiff, in reliance upon the defendant's promise 
to take and pay for the corn as specified in the sales ticket, "thereupon 
provided itself with said corn, and was then and there ready, and at ail 
times thereafter ready and willing and able, to. comply with its said 
contract." But it turned out, as above stated, that the sales ticket, al- 
though dated the 14th, was not in fact signed by Donati until the 21 st. 
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Therefore the défendant says that the plaintiiï procured the corn, 
which the évidence shows was bought on the 14th and 15th, net be- 
cause it had a contract with the défendant, for the sales ticket was not 
then signed, but because of advices received f rom Lewis, on or before 
the 14th, of which the défendant dénies that he had any knowledge. 
In other words, it is insisted that the cause of action stated in this 
count of the déclaration is a cause of action which arose, if at ail, on 
the 14th of October, and is based upon a sales ticket bearing that date ; 
whereas, the undisputed proof shows that no cause of action existed 
at that time, because the sales ticket, which constitutes the contract 
relied upon, was not executed until a week later, and that the plaintiff 
sufïered no damage in conséquence of buying corn to ship to Donati, 
because the corn with which the plaintiff "provided itself " was bought 
on the 14th and 15th, when there was no contract, and none of it 
after the 21st, when the sales ticket was actually signed. 

We are not impressed with the force of this contention. In our judg- 
ment it is entirely immaterial when the plaintiff bought the corn, wheth- 
er before or after the sales ticket was signed, whether upon advices 
from Lewis or otherwise, or whether it bought any corn at ail on ac- 
count of or with référence to the sale to Donati. Stated in another 
way, the alleged variance is believed to be of no conséquence because 
the allégation respecting the purchase of corn is an immaterial aver- 
ment, which could be stricken out without impairing in the least the 
statement of a complète cause of action. The substantial charge in 
this count is that a contract was made in October, 1912, the terms of 
which are stated in a sales ticket set forth in extenso, that the plaintiff 
has been ready and willing to perf orm its part of the contract, that per- 
formance was refused by the défendant, that he was duly notified of 
the time and place when the contract would be sold for his account and 
he be cailed upon to make good any loss resulting to the plaintiff, and 
that the corn was sold accordingly for 59 cents a bushel, which was the 
best price obtainable. This was entirely sufficient, in our opinion, and 
it follows, if the contract was binding upon the défendant at the time 
of its répudiation by him, that he should not be permitted to escape lia- 
bility for the breach of his agreement by reason of any différence be- 
tween the averments in question and the actual facts developed at the 
trial. The alleged errors hère considered cannot be sustained. 

[3] The remaining assignments of error, so far as they seem to re- 
quire notice, are based upon rulings of the trial court, in the instruc- 
tions given to the jury, which in effect define the rights of the parties 
under the sales ticket and otherwise go to the merits of the controversy. 
The court charged the jury in substance: (1) That the letters and 
telegrams between the plaintiff and Lewis constituted him the agent of 
the grain company, and authorized him in its name to make a sale to 
Donati upon the terms stated in the sales ticket; (2) that if they be- 
lieved from the évidence that Lewis, on or prior to the 15th of October, 
1912, fîUed out and signed the sales ticket as a resuit of negotiations 
between him and the défendant, and either mailed or carried it to 
Donati, and that the latter, after retaining it until the 21st, signed and 
delivered it to Lewis, to be forwarded to plaintiff, which was accord- 
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ingly donc, "then the jury are further instructed that said sales ticket 
constituted a valid and binding contract between the parties, and they 
must disregard ail the évidence in this case which tends to alter, vary, 
or add to said contract" ; and (3) that the measure of plaintiff's dam-, 
âges, which it is entitled to recover under the other instructions, is the 
différence between the price stated in the contract and the amount 
realized at the sale on the 14th of January, 1913, together with the rea- 
sonable commissions of the broker making such sale and the cost of 
the reasonable advertisement thereof. 

We are of opinion that the exceptions to this charge are not well 
taken, and will briefly state the reasons for our conclusion. It is not 
open to dispute that the sales ticket, taken by itself, is a complète con- 
tract, the terms of which are plain and definite ; and in our judgment 
this contract became a binding obligation upon its delivery to Lewis 
for transmission to the plaintiff. It is insisted, however, that this is an 
erroneous view, because, first, the sales ticket was delivered condition- 
ally ; and, second, because it was canceled by the defendant's letter of 
the same date, October 21st, which was received by plaintiff at the time 
above stated. To the claim of conditional delivery there is a twofold 
answer. In the first place, the verdict of the jury, under the instruc- 
tions above recited, is conclusive as to what occurred between Lewis 
and the défendant when the latter signed and delivered the contract. 
In the second place, the letter which défendant wrote shortly af terwards, 
and on the same day, contains no suggestion that the contract had been 
delivered upon any condition, whether the one now asserted or any 
other. This being so, we find no difficulty in holding, upon the facts 
hère presented and the verdict of the jury, that this case does not come 
within the rule which permits the avoidance of a contract by proof 
that it was conditionally delivered. 

Nor can the letter in question be regarded as a cancellation by de- 
fendant of the contract into which he had entered. No such intention 
is disclosed by its terms or indicated by its purpose. Ail he claims is 
that the sales ticket does not correctly state, in some minor and relative- 
ly unimportant particulars, the contract actually made with Lewis. 
This is the burden of his complaint. The record, as we read it, ex- 
hibits a constant effort by défendant in one way and another to prove 
that the written contract on which he is sued is somewhat différent 
from his verbal agreement. In other words, he seeks to évade liability 
by showing that the sales ticket he signed does not accurately set forth 
the actual understanding between himself and plaintiff's agent. Upon 
familiar principles we hold that he cannot avail himself of such a dé- 
fense, and we are therefore of opinion that the trial court was correct 
in its rulings upon the contract and in its instructions to the jury. 

[4] As to the right of plaintiff to maintain an action at the time this 
suit was instituted, and as to the measure of recoverable damages, if 
not in other respects, the case is controlled by Roehm v. Horst, 178 U. 
S. 1, 20 Sup. Ct. 780, 44 L- Ed. 953, in which numerous authorities are 
cited and the subject exhaustively discussed. 

We find no réversible error, and the judgment will therefore be af- 
firmed. 
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CITY OF NEW YORK v, THIRD NAT. BANK OF JERSEY CITY. 

(Circuit Court of Appeals, Second Circuit. February 9, 1915.) 

No. 125. 

1. Tkial <S=3l77 — DiBECTED Verdict— Effect. 

Where both parties moved for a directed verdict, ail controverted is- 
sues of fact are conclusively determlned in favor of that party for whom 
the verdict was directed. 

[Ed. Note. — For other cases, see Trial, Cent. Dlg. § 400 ; Dec. Dig. <©=> 
177. 

Opération and efCect of motions by both plalntlfC and défendant for di- 
rection of verdict, see note to Lare v. Scatcherd, 77 C. C. A. 8.] 

2. MUNICIPAI, COEPOBATIONS ©=3364— IMPEOVEMENTS— CONTBAOTS— FOEEEITUEE 

— Breach by Othee Paett. 

Where a city had failed to observe the requlrements of the contract for 
payments to be made toi the contraetor on certain dates, it could not avall 
Itself of the right glven it by the contract to déclare it forfelted for de- 
linquency by the contracter. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
897 ; Dec. Dlg. <S=>364.] 

3.. Municipal Coepoeations <S=»364— Conteacts— Poefeituee— Bbeach by 
Othee Pabtt— Excuse. 

The fact that the statutes regulatlng the payment of money by the city 
were such that the payments could not be made withln the time called 
for by the contract, while it might relleve the city from llability for dam- 
ages for the delay, does not excuse its breach, so as to entltle it to en- 
force the forfeiture provision against the contracter. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dlg. § 
897 ; Dec. Dig. <®=.364.] 

4. Municipal Coepobations <S=»374 — Conteacts— Modification — Cocbse of 

Business. 

The fact that a contraetor had for several years past received payment 
from the city on hls contracts at dates later than those provlded in the 
contracts does not show a course of business modlfying the contract, where 
there was évidence that the contracter frequently urged the city author- 
itles to make the payments more promptly, as he needed the money to 
perform hls contract. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. |§ 
905, 910; Dec. Dlg. <S=374.] 

5. Municipal Coepoeations <S=>373—Impbovements— Liens foe Labob and 

MaTEEIALS— PEIOBITY— ASSIGNMENTS. 

Liens claimed for labor and materlals furnlshed to a city contracter 
are subject to assignments of amounts due under the contract, whlch were 
filed before the lien claims. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
913; Dec. Dig. <©=»373.] 

6. Municipal Coepoeations <S=>374— Conteacts— Actions roa Beeach- 

Pleading— Liens. 

A city must specially plead a provision of the contract authorizlng it 
to retain money to pay liens, if it intends to rely thereon as a défense 
to an action on the contract. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
905, 910 ; Dec. Dig. <©=374.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

â=3For other cases see same toplc & KEY-NUMBBK lu ail Ke}^-Numbered DiseeU & Indexes 
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This cause cornes hère upon writ of error to revîew a judgment o£ 
the District Court, Southern District of New York, in favor of dé- 
fendant in error, which was plaintiff below. The judgment was en- 
tered upon a verdict directed by the court. 

Frank h. Polk, Corp. Counsel, of New York City (Terence Farley 
and E. Crosby Kindleberger, both of New York City, of counsel), 
for plaintifï in error. 

Robert Mazet, of New York City (L. Laflin Kellogg: and Alfred C. 
Petté, both of New York City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The Waterfront Improvement Com- 
pany had a contract for five years with the city of New York for 
furnishing scows and carrying away ashes and street sweepings. By 
its terms the Company was to be paid monthly 90 per cent, of the 
priées specified for work done during the preceding month. Certifi- 
cates of the araount of such work were to be given by the department 
of Street cleaniiig on the 5th day of the month ensuing that in which 
the work was done and paymentof the 90 per cent, was to be made 
10 days thereafter. The remaining 10 per cent, was to be paid with- 
in 30 days after December 31st of the year in which work was done. 

The Third National Bank held assignments of moneys earned by 
the contracter for the months of January, Eebruary, March, and 
April, 1911. That work was done during those months is not dis- 
puted. Certificates of the amount of work done, and of amount due 
for each of thèse months were signed by the commissioner of street 
cleaning on May 24, 1911, for January, February, and March, and 
on June 15, 1911, for April. The first three of thèse certificates were 
dated February Ist, March Ist, and April Ist, and the fourth April 
1.3th. _ , 

Plaintifï brought suit to recover for the work done between Jan- 
uary 1 and April 13, 1911, on which latter date the contracter was 
put ofï the work by the city. There seems to be no conflict as to 
the àmountS claimed; the défense being delay by the contractor and 
conséquent abrogation of fhe contract by the city under a clause of 
the contract numbered O. After having terminated the contract the 
city procured, the work to be done elsewhere at a greatly increased 
expense,: which exceeded the amounts at contract priées of the work 
done by the contractor between January Ist and April 13th. 

[1] Both sides moved for the direction of a verdict; neither side 
asked to go to the jury. If, therefore, there be any disputed ques- 
tion of fact in the caSe, the same bas by direction of the verdict been 
settled conclusively in favor of the plaintiff. There are some state- 
ments in the brief of plaintifï in error as to the contractor's failure 
to remove ashes, as to bis men being on strike, etc. ; but we find no 
testimony bearing on thèse détails. The main reliance of défendant 
is clause O and the certificates made under it. That clause reads : 

"(O) If the work to be done under this contract shall be abandoned by the 
contractor, or if this contract shall be assigned, or the work sublet by him, 
otherwise than is herein specified, or if at any time the superintendent shall 
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be of the opinion and shall so certify in writlng to the commissioner that the 
performance of the eoiitract is unnecessarily or unreasonably delayed, or that 
the contracter is willfully violatiug any of the conditions or coveuants of 
this contract, or spécifications, or is executiiig the same in bad faith, or not 
in accordance with the terms thereof, the commissioner shall hâve the power 
to notify the contractor to discontinue ail work, or any part thereof, iinder 
this contract, by a written notice to be served iipon the contractor, elther per- 
Konalîy or by leaving gaid notice at his résidence, or with his agent in charge 
of the work, or with any employé found on the work, and thereupon the con- 
tracter shall discontinue the work, or such part thereof as the commissioner 
shall designate, and the commissioner shall thereupon hâve the power and is 
herehy authorized to procure in the manner prescribed by lnw such and so 
much of the work to be performed as may be necessary to fulfiU this con- 
tract, and to charge the costs and expenses thereof to the contractor and the 
cests and expenses so charged shall be deducted and paid by the city out of 
such moneys as may be due or may at any time thereafter grow due to the 
contracter uuder and by virtue of this contract ; and in case such costs and 
expenses shall exceed the ameunt which would bave been payable under the 
contract if the same had been completed by the contracter, then the contractor 
shall and will pay the amount of such excess to the city; and in case such 
costs and expenses shall be less than the sum which would hâve been payable 
under this contract if the same had been completed by the contractor, then 
the contractor shall forfeit ail claim to the différence." 

Certificates in the form prescribed by this clause, signed by the 
superintendent and by the commissioner of street clcaning, were put 
in évidence, and it was contended by the défendant that as a con- 
séquence the contract was discontinued and moneys earned under it 
forfeited. 

[2] The difficulty with defendant's case is that on April 13th the 
city had no right to mal<e and enforce any such certificate of termina- 
tion of the contract, because on that day it was itself in default, hav- 
ing failed to carry out its own obHgations to pay on the 15th of each 
month the 90 per cent, due for work donc during the preceding month. 
It had not paid for work donc in January and February, and was 
therefore in no position to déclare the contract terminated. Graf v. 
Cunningham, 109 N. Y. 369, 16 N. E. 551; Snyder v, City of New 
York, 74 App. Div. 421, 77 N. Y. Supp. 637. 

[3] There is no merit in the suggestion that it is a municipal cor- 
poration having a vast number of financial concerns to attend to, and 
is regulated by provisions of statutes, etc., which require the obtain- 
ing of certificates and signatures by many différent officers before its 
comptroller can pay out money, and that therefore it is impracticable 
for it to make a certificate of work donc within 5 days after the 
ending of a month, or to draw its check for payment within 15 days 
after date. If sucb be the fact, it would seem wiser for it to provide 
in its contracts for longer periods of time in which to perform its 
obligations thereunder. When it chooses to agrée to certify on the 
5th and to pay on the 15th of a month, it is in default for not do- 
ing so, as any other party to a like contract would be. Reasonable 
excuse for such default may afïord good ground for relieving it from 
some claim for damages theref or ; but while itself in default it can- 
not avail of thèse drastic provisions of the contract, and thus abro- 
gate it, to the contractor's heavy loss, by the certificates of its own 
ofificers. 

221 F.—12 
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[4] Défendant contends that by the course of business between the 
parties the provisions of the contract as to date of payment had be- 
come a dead letter. In support of this contention it offered a num- 
ber of receipts signed by plaintiff for monthly installments falling 
due under the contract in prior years. They showed that for upwards 
of a year the city was uniformly behindhand in the payment of its 
indebtedness accruing under this contract. Quite naturally the as- 
signée very gladly took the money due it whenever it could get it and 
receipted for each payment when made. What might be the effect 
of thèse payments and receipts as proving a course of business modify- 
ing the contract need not be discussed. On February 3, 1911, when 
three days had passed without the certificate for January work being 
signed, and when payment for such work, under the terms of the 
contract, was due a week later, the président of the contractor wrote 
to the commissioner, in terms which could leave no doubt, that the 
money then coming due was needed, and that unless payments were 
promptly made he would hâve to suspend work. We fully concur 
with the Trial Judge that, in view of this letter, évidence as to dates 
■of payment of installments coming due in prior years was unimportant. 
Moreover the président of the contractor testified that during the 
months of February, March, and April, 1911, he called upon the com- 
missioner every week and sometimes twice a week, asking him to 
hurry up the certificates, without which the_ comptroller's office could 
not make payments. 

[5, 6] Exception was taken to the exclusion of certain liens filed 
by persons claiming to hâve furnished labor or materials. Ail thèse 
were filed subséquent to the filing of the several assignments to plain- 
tifï, which therefore took precedence. Brace v. City of Gloversville, 
167 N. Y. 452, 60 N. E. 779; McKay v. City of New York, 46 App. 
Div. 579, 62 N. Y. Supp. 58. If the city intended to défend on the 
ground that under some spécial clause of the contract it had a right 
to retain moneys due by reason of the filing of liens such défense 
should hâve been specifically pleaded; but no such défense was set 
up in answer. 

Judgment affirmed. 



LINDEN INV. CO. v. HONSTAIN BROS. CO. 
(Circuit Court of Appeals, Eighth Circuit February 17, 1915.) 

No. 4072. 

(Syllahus hy the Court.) 

1. Mechanxcs' Liens <S=57 — Interest of Lieneb— NECESsrrr. 

A mechanlc's lien upon a building for its érection cannot be sustalned 
under the laws of Nortli Dakota, unless the person who contracted for its 
érection had some tltle, leasehold, or other estate in the land on which 
the building was sltuated, or unless there were existing liens upon it 
when the labor or materials for which the lien is claimed were furnished. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dlg. §§ ôi-71, 
74 ; Dec. Dig. ©=57.] 

ïS=^ï^or other cases see sanie topic & KÏÏY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Equitt <S=»41—Jurisdiction— Relief at Law. 

When upon a hearing in a suit in equity the rlght to ail équitable re- 
lief on a cause of action entirel5' fails, a court of equity Is without juris- 
diction to retain the case, try issues at law, and grant incidental or other 
relief thereon. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 116-118; Dec. 
Dig. <®==41.] 

3. Equity ®=»41 — Jubisdiction — Relief at Law. 

While No. 23 of the Equity Rules of 1912 (198 Fed. xxlv, 115 0. C. A. 
sxiv) authorizes the décision of a matter ordinarily determinable at law in 
a suit in equity when there is jurisdiction to grant équitable relief upon the 
cause of action in suit, it does not authorize such a détermination when 
jurisdiction of the cause of action in equity has entirely failed, and sec- 
tion 723 of the Revised Statutes grants to each of the parties the right 
of the trial of the matter by a jury according to the course of the com- 
mon law. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 116-118; Dec. 
Dig. <S=41.] 

Appeal from the District Court of the United States for the District 
of North Dakota ; Charles F. Amidon, Judge. 

Suit by the Honstain Bros. Company, a corporation, against the 
Linden Investment Company, a corporation. From decree for plain- 
tiff, défendant appeals. Reversed and remanded, with directions. 

Edward Engerud, Daniel B. Holt, and John S. Frame, ail of Fargo, 
N. D. (George M. Price, of Langdon, N. D., on the brief), for appellant 
Rourke & Kvello, of Lisbon, N. D., for appellee. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree of fore- 
closure of two mechanics' liens upon two elevators in North Dakota 
situated respectively at Wales and at Mowbray. It is based upon a 
complaint upon two separate causes of action, one for the foreclosure 
of an alleged mechanic's lien upon the Wales elevator and the other 
for the foreclosure of a mechanic's lien upon the Mowbray elevator. 
Each cause of action is entirely separate and independent of the other. 
It is conceded in this court that there was no error in that part of the 
decree which establishes and forecloses the alleged mechanic's lien up- 
on the Wales elevator, but the portion of the decree which adjudges 
the défendant below, the Linden Investment Company, a corporation, 
indebted to the plaintiflf below, Honstain Bros. Company, a corporation, 
on account of the Mowbray elevator, establishes a mechanic's lien upon 
it, and adjudges a foreclosure thereof, is assigned as error upon two 
grounds: That the évidence does not sustain the conclusion that the 
Investment Company ever contracted with or employed the Honstain 
Company to build that elevator as alleged in the complaint, and that 
there was no averment in the complaint and no évidence at the hearing 
that the Investment Company ever owned or had any right, title, lease- 
hold, or other interest in the land on which the Mowbray elevator was 
situated. 

[1] In the view which the statutes of North Dakota and the déci- 
sions of the Suprême Court of that state hâve constrained us to take of 

@=3For otber casas see same toplc à KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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the second objection, it is unnecessary to consider the first. A mechan- 
ic's lien is the créature of statute. If no statute authorizes it, it cannot 
be, and the construction by the highest judicial tribunal of the state of 
a statute of that state is, in the absence of any question of violation of 
the Constitution or acts of Congress of the United States, controlling 
in the fédéral courts. The statutes of North Dakota provide that any 
person who performs labor or furnishes materials for the construction 
of any building upon land under a contract with the owner of such land 
shall, upon filing bis claim of lien, etc., according to the statutes of that 
state, bave a lien upon such building and upon the land belonging to 
such owner on which the same is situated (Revised Codes of North Da- 
kota 1905, § 6237), that the entire land upon which any such building 
is situated shall be subject to ail liens created by this chapter to the ex- 
tent of ail the right, title, and interest owned therein by the owner 
thereof (section 6243), and that "every person for whose immédiate 
use and benefit any building, érection or improvement is made, having 
the capacity to contract, including guardians of minors or other per- 
sons shall be included in the word 'owner' thereof" (section 6248). 

Counsel for the Honstain Company cite the last section in support of 
their contention that the company is entitled to a mechanic's lien upon 
the Mowbray elevator in the absence of any title or interest of the In- 
vestment Company in the land upon which it stands. This section 6248 
bas been in force in North Dakota since 1877. It was section 669 of 
the Code of Civil Procédure of 1877, section 4798 of the Revised Code 
of 1899, and section 6828 of the Compiled Laws. It is conceded that 
there was a time in 1895, when, under the statutes of North Dakota as 
they then stood, it was possible to secure a mechanic's lien thereunder 
and to sell and remove a building f rom the land on which it was situat- 
ed, although the owner of the building had no title to or interest in the 
land. But the Suprême Court of North Dakota deliberately and ex- 
haustively considered, and then construed, this section and the other 
provisions of thèse statutes in the year 1900, and held that prior to that 
time the statutes of that state, as they existed in 1895, had been so 
changed that such a proceeding was unauthorized in that state, and that 
one could not maintain or foreclose a mechanic's lien upon a building 
alone, and sell the same separate and apart from the land on which it 
was situated, unless the lienee had a leasehold on the land which had 
been forfeited, or there were existing liens upon the land when he 
furnished the labor or material for which he claimed his lien. After 
an extended discussion of the question that court has made its décision 
and stated its conclusion in thèse words : 

"As the law now stands In this state, no mechanic's lien can attach to the 
building or the land, unless the party for whose immédiate use and benefit the 
building is erected has some estate or interest in the land." Gull River Lum- 
ber Co. v. Briggs, 9 N. D. 485, 488, 489, 84 N. W. 349, 350 ; Green v, Tenold, 
14 N. D. 46, 49, 103 N. W. 398, 116 Am. St. Rep. 638. 

Thèse décisions are décisive of the question of law presented in this 
case. There was no pleading or proof that the Investment Company 
ever had any title, leasehold, or other estate in the land on which the 
Mowbray elevator was situated, nor was there any proof that there 
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were any existing liens upon the land or the elevator when the Honstain 
Company furnished the labor and materials for which it claimed a lien, 
or at any other time, and the decree against the Investment Company 
for a mechanic's lien upon that elevator cannot be sustained. The de- 
cree below must therefore be reversed, and the case must be remanded 
to the court below, with directions to enter a decree for the foreclosure 
of the mechanic's lien upon the Wales elevator and upon the title and 
interest of the Investment Company in its site, and to dismiss the com- 
plaint as to the second cause of action relating to the Mowbray eleva- 
tor without préjudice to an action at law by the plaintiff to recover of 
the Investment Company the amount which it claims that company 
owes it for the érection of that elevator. 

[2] Counsel for the plaintiff argue that the court below should dé- 
termine and give judgment upon the claim of the plaintiff for the 
amount it allèges the Investment Company owes it on account of the 
construction of the Mowbray elevator. But the right to the establish- 
ment and foreclosure of the alleged mechanic's lien upon this elevator 
is the only ground of equity jurisdiction invoked by the second cause 
of action which is independent of the first and relates solely to the me- 
chanic's lien upon that elevator. And as that ground does not exist 
there is no jurisdiction in equity of that cause of action remaining. 
The plaintifï's claim to recover the amount it asserts the défendant 
promised to pay it for the érection of the Mowbray elevator ia a pure- 
ly légal cause of action,' upon which the défendant has the right to a 
trial by jury under the acts of Congress (Revised Statutes, § 723), and 
when upon the hearing of a suit in equity the right to ail équitable re- 
lief upon an independent cause of action entirely fails the court of 
equity is without jurisdiction to retain the cause and try issues at law 
and grant incidental or other relief thereon. Mitchell v. Dowell, 105 
U. S. 430, 432, 26 L. Ed. 1142 ; Russell v. Clarke's Executors, 7 Cranch, 
69, 3 L. Ed. 271 ; Kramer v. Cohn, 119 U. S. 355, 357, 7 Sup. Ct. 277, 
30 L. Ed. 439; Alger v. Anderson (C. C.) 92 Fed. 696, 710; Lewis 
Publishing Co. v. Wyman (C. C.) 168 Fed. 756, 762. 

[3] Nor does Equity Rule 23 (198 Fed. xxiv, 115 C. C. A. xxiv) of 
the Rules of 1912 authorize such a trial and decree. While this rule 
permits the décision of a matter ordinarily determinable at law in a suit 
in equity when there remains jurisdiction to grant équitable relief upon 
the cause of action in suit, it does not authorize such a détermination 
when jurisdiction of the cause in equity has entirely failed, and section 
723 of the Revised Statutes grants to each of the parties the right to 
the trial of the matter by a jury according to the course of the common 
law. 

Let the decree be reversed, and let the case be remanded to the court 
below, with directions to enter a decree in accordance with the views 
expressed in this opinion. 

SMITH, Circuit Judge. I concur in the resuit in the foregoing upon 
the ground that the évidence does not sustain the conclusion that the 
Linden Company ever contractée with or employed the Honstain Com- 
pany to build the elevator at Mowbray, but do not concur in the reasons 
assigned in the foregoing opinion. 
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TATUM BROS. REAL ESTATE & INVESTMENT 00. v. SHENK. 

SHENK V. TATUM BROS. REAL ESTATE & INVESTMENT CD 

(Circuit Court of Appeals, Flfth Circuit. March 8, 1915.) 

No. 2718. 

Account ©=22 — Appeal— Remand fob Statement or Account. 

On appeal by both parties from a judgment in a suit for an account- 
ing, where there was no référence to a master for a statemeut of the 
account, and the court stated no account, and did net indicate wbat items 
he allowed and wliat he rejected, and the évidence was such as to render 
a statement of account necessary, tbe judgment will be reversed, and the 
cause remanded, with instructions to refer it to a master for a statement 
of the account. 

[Ed. Note. — For other cases, see Account, Cent. Dig. §§ 23, 24; Dec. 
Dig. <®=>9.] 

Appeal and Cross-Appeal from the District Court of the United 
States, for the Southern District of Florida; Rhydon M. Call, Judge. 

Suit by W. E. Shenk against the Tatum Bros. Real Estate & In- 
vestment Company. Judgment for the complainant for part of the 
relief prayed for, and défendant appeals, and plaintiff files cross-ap- 
peal. Judgment reversed, and cause remanded, with instructions to 
refer it to a master for a statement of the account. 

Wm. P. Smith and Frank B. Shutts, both of Miami, Fia., for ap- 
pellant. 

F. M. Hudson and A. A. Boggs, both of Miami, Fia., for appellee. 

Before FARDEE and WAEKER, Circuit Judges, and MAXEY, 
District Judge. 

FARDEE, Circuit Judge. W. E. Shenk brought his bill against 
Tatum Bros. Real Estate & Investment Company, entitling the same 
"Bill for Accounting and Other Relief," and therein among other 
things averred: 

"(2) Plaintiff further shows unto the court that in, to wit, the summer of 
1910, the défendant corporation was engaged in carrying on a gênerai real 
estate business, buying and selling lands for its own profit, and also selling 
on commission as agent and broker for other parties, and in, to wit, the said 
summer of 1910, the plaintiff was employed by the défendant as a salesman 
and agent in said business, the period of such employment being Indeter- 
minate, and plaintifC's compensation to be by a commission on ail sales ne- 
gotiated by the plaintiff or through the plaintlff's instrumentality, upon such 
commissions as were from time to time agreed upon between the plaintiff and 
défendant upon varions and sundry tracts of land, and plaintiff has con- 
tinued hls connection with the défendant corporation from that time until 
the month of October, 1913, and has sold sundry tracts of land for défend- 
ant. 

"(3) The arrangements between the plaintiff and défendant were such that 
no fixed periods of settlement of account were adopted, but an open running 
account was maintalned between the plaintiff and défendant; plaintiff being 
credited from time to time with commissions accrued and drawing on the 
défendant for such cash as he from time to time required. And plaintiff, 
owing to the fact that his dutles ealled upon hlm to travel extensively, did 

®=sFor other cases see same toplo & KEY-NCMBER In ail Key-Numbered Digests & Indexes 
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not keep a complète set of books, and dîd not make entrles showing ail the 
transactions between the parties, but at ail times relied upon the défendant 
corporation to meet any draft whieh he might make up to the extent of his 
current balance, and to keep a true and accurate book account of ail trans- 
actions. 

"(4) The défendant has kept books of account purporting to represent ail 
of the transactions between the plaintiff and défendant, and to show forth 
the true and correct condition of plaintifC's account. Said book account as 
kept by défendant is made up of several hundred items and runs over a 
period of nearly four years, and is extensive and complicated, and plaintiff 
is unable to set forth a fuU and correct statement of said account from his 
own books and records, without having a statement from defendant's books. 

"(5) Within a period of ten months last past plaintiff has made repeated 
demanda upon the défendant for an accounting and for a true and correct 
statement of the account between the plaintiff and défendant, but défendant 
has utterly failed and refused to render to plaintiff such accounting, and pré- 
tends to hâve certain counterclaims against the plaintiff, the exact nature and 
amount of which are to plaintiff unknown, and has made sundry improper, il- 
légal, fictitious, and unjust charges against plaintiff on its said books. 

"(6) The plaintiff would further show unto the court that, if a true and 
correct statement of the account between the plaintiff and défendant were 
had, the plaintiff would hâve a crédit balance upon said account of from 
$6,000 to $9,000; the exact amount of said crédit balance being to plaintiff 
unknown. But by the said improper, illégal, and fictitious charge entrles 
against the plaintiff's account, défendant has endeavored greatly to diminish 
the said crédit balance, or completely to obliterate the same, and now claims 
and asserts that plaintiff's balance Is less than $3,000." 

The défendant filed answer to the said bill, therein averring, among 
other things, as f ollows : 

"(2) As to the averments of the second paragraph, the défendant says that 
It was, during the summer of 1910, engaged in carrylng on a gênerai real es- 
tate business, and is now, and at ail times between, engaged in carrying on a 
gênerai real estate business in Dade county, Florida, and that the plaintiff 
did act in the capaclty of salesman and agent in said business ; the facts of 
said employment beIng as f ollows: That the plaintiff is a brother-ln-law of 
B. B, Tatum, one of the principal owners of the stock of the défendant cor- 
poration, and an officer and dlrector thereof, and that during said summer 
of 1910, the said B. B. Tatum and his wife visited the plaintiff and his wife 
In Enid, Oklahoma, and while on said visit the plaintiff became interested in 
Florida lands, and requested the said B. B. Tatum to permit him to sell land 
on commission for the défendant company ; that the said B. B. Tatum con- 
sented that the plaintiff might become a salesman or agent for the défend- 
ant, and the amount of commissions or profits to be allowed the plaintiff was 
left entirely to the said B. B. Tatum, and fuUy and f reely consented to by the 
plaintiff, and that the plaintiff continued as a spécial salesman or agent for 
the défendant untll along the latter part of the year 1913, and did sell or 
help in selling various tracts of land for the défendant, and he was settled 
with in each instance, when requested, for the full amount of profits due him. 

"(3) The défendant, answering the thlrd paragraph of the bill, says that 
it is true that no fixed periods of settlement were adopted, but that the plain- 
tiff drew money from the défendant from time to time, and it was at that 
time immaterial to the défendant whether the plaintiff drew the full amount 
due him, or drew less than was due, or overdrew his account, for the reason 
that the said B. B. Tatum, an officer of the défendant company, consldered 
it more of a family relation than a business relation, and was disposed to be 
libéral with the plaintiff. The défendant does not know as to what books or 
what records the plaintiff kept, if any ; but the défendant says that it kept 
full records of ail transactions with the plaintiff, and that the entries on the 
books were just and falr in every instance, were consented to by the plain- 
tiff, and that he was always settled with on the basis of the books, and he 
agreed that the settlements were correct. 
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"(4) The défendant, further answering, says that it Is true that It kept ac- 
eurate books of account, sliowing transactions between the plaintlffi and the 
défendant, and the défendant attaches hereto and makes a part hereof Ex- 
hibits A and B, which are true and correct copies ot the entries on thèse books, 
showlng fully the transactions between the plaintiff and the défendant. And 
the said books of the défendant show that the plaintiff should be char^■:ed with 
fifty thousand one hiindred eighty-nine and ^^/xno dollars (Sij0,189.29), and 
should be credited with sixteen thousand two hundred eighty-four and 25/1,,,, 
dollars ($16,284.25), leaving a balance due iu favor of the défendant of thirty- 
three thousand nine hundred flve and »*/ioo dollars (-foo.OOg.Ol). 

"(."î) This défendant, answering further the fiftb paragraph of said bill. di>- 
nies that the plaintiff has made any repeated deniands of the défendant for 
an accounting, and it dénies, further, that it has ever failed or refused to 
render an accounting to the plaintiff, and it says, on the coutrary, that siiortly 
after the death of plaintiff's wife he desired to terjninate his relation with 
the défendant company and to romove to another state, and at the tinie that 
plaintiff advised défendant of this intended removal the plaintiff and the dé- 
fendant went over ail of the books of the défendant, in so far as they re- 
lated to the account of the plaintiff, that ail of the items were scanned, and 
inventory was made of the desk, chairs, and such siiiall articles of furni- 
ture as had been placcd in the office of the défendant by the plaintiiï, and a 
value was fixed, and the défendant, being wiliing to be more tlian libéral 
with the plaintiff on account of the family relation, was wiliing to waive at 
that time the large amount due the défendant by the plaintiff as wiil be 
shown hereafter, and agreed with the plaintiff that lie should hâve in full 
settlement of this account certain notes for eight hundred ninety-nine and 
'Vioo dollars (SS99.7,j), this amount being contingent upon certain collec- 
tions to be made by the défendant for the sale of certain lands. The plain- 
tiff agreed fully to this statement as being the correct balance due him, and 
then and there acceptcd the same in full payment of any and ail claims that 
might be due him by the défendant. Défendant dénies that any improper. 
illégal, flctitious, or unjust charges hâve ever been made against the plain- 
tiff on said books, and, on the contrary, défendant allèges that every entry 
made in favor of or against the plaintiff has been a proper légal and just 
charge. 

"(6) Défendant, answering the slxth paragraph, dénies that the plaintiff 
would hâve a crédit balance of six thousand dollars ($6,000.00) to nine thou- 
sand dollars (if9,000.00), or that he would hâve any crédit balance whatever, 
on said books, or that he would be entitled to any sum of money whatsoever, 
and dénies that it owes plaintiff any amount, and, on the contrary, défend- 
ant allèges that plaintiff Is indebted to it in the sum of thirty-three thousand 
nine hundred five and »*/ioo dollars ($33,905.04), as disclosed by statement at- 
tached hereto and above referred to. Défendant, further answering, says 
that the plaintiff had his desk in the office of the défendant during the time 
of the business association ; that he had full and free access to the books of 
the défendant at any hour of day or night he desired to look them over, and 
that he could hâve made a full and complète statement of his account ; and 
défendant dénies that it was necessary to institute this suit for an accounting, 
and défendant allèges that the plaintiff, before the beginning of this suit, had 
a full knowledge of his account wlth the défendant, that an account was 
stated between them to which the plaintiff agreed, and that a settlement 
was made upon that basis. 

"(7) Défendant, further answering said bill, says that the compensation of 
the plaintiff as hereinabove alleged was left entirely to the judgment of the 
said B. B. Tatum, and the compensation of each particular sale was a sep- 
arate agreement unto itself ; that the compensation ran f rom 10 per cent, of 
the gross sale, in varying amounts to, in one instance, one-half of the profits 
derived from the sale, and the défendant says that the plaintiff agreed to 
this arrangement throughout, and was satisfied with the settlement in each 
instance. Défendant, further answering, says that on one sale In which the 
plaintiff was interested, namely, a sale of a tract of Everglade land to C. E. 
Rice & Co., that the plaintiff did not expect to recelve any compensation from 
this sale, because he had stated to the défendant and to the purchasers of 
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the land that he expected and intended to take an interest in the land as a 
partner with the purctiasers, but that the défendant, on account of the famlly 
relation and its good will toward plaintiff, dld voluntarily place upon the 
price of said land the sum of one dollar ($1.00) per acre, hoping thereby to 
give the plaintiff some additional money ont of the transaction, and It ex- 
pected, after the said sale was consummated and the entire purchase price 
paid, to give to said plaintiff, not as payment for services, but as a gift, the 
said sum of one dollar ($1.00) per acre; that the said sale was made to said 
C. E. Uice & Oo., and ten thousand dollars cash was paid; that said C. E. 
Kice & Co. defaulted in payment thereafter, and that a suit is now pending 
in this court to hâve their contract of purchase doclared null and void ; that 
when said sale was made the plaintiff was credited by the défendant with 
the said one dollar ($1.00) per acre, or thirty-one hundred and forty dollars 
($3,140.CK)) upon its boolis, the défendant expecting to pay said amount to him 
when said transaction was completed, as before alleged, but upon default of 
said C. E. Riee & Co., the défendant charged baek to the plaintiff! the said 
sum of thirty-one hundred and forty dollars ($3,140.00), less one thousand dol- 
lars (.fîl.OOO.OO), or ten per cent, of the cash payment, and défendant says 
that this one thousand dollars ($1,000.00) was entirely a gift to the plaintiff ; 
that he never expected or demanded it, and that he expected, and so stated, 
to malïe his profit out of a partnership with C. E. Rica & Co. 

"The défendant, further answering, says that another transaction whlch ap- 
pears on the books of the Company shows wherein the défendant is charged 
with a large sum of money on account of the Ft. Shackelford Land Company 
sale, and the défendant allèges that the f acts are that the plaintiff, desiring to 
make sale of a large tract of land belonging to certain owners in Cedar 
Rapids, lowa, induced the défendant to enter into a contract with certain pro- 
posed purchasers whereby the said land should be sold at a large profit to the 
said purchasers, and, in order to induce them to make said purchase, the de- 
fendant should guarantee to the said purchasers a profit of twenty-five per 
cent. (25%) on their land for a period of twelve months if the purchasers 
should elect to return said land within that period and demand their profit; 
that the plaintiff was wholly and totally insolvent, and knew that his guaranty 
would carry no weight, and knowing, further, that the défendant was a cor- 
poration of very large assets, and was able and williug to carry out any 
guaranties that it might make, induced it to make this représentation ; and 
défendant says that the plaintiff agreed that in the event of sale he should 
receive one-half of the net profits from said sale, and should assume one- 
half of the liabilities in the event that any should arise or the défendant be 
called upon to pei-form its guarantee. Défendant further says that the said 
land was purchased from the said Cedar Rapids people, and notes given for 
the purchase price, and the said land was resold through the plaintiff to his 
purchasers under the guaranty above mentioned and for a fixed price, and 
that a portion of the purchase price was taken in notes. Défendant further 
says that before the expiration of the said twelve months the purchasers of 
said land demanded that the plaintiff and this défendant should repurchase 
said land, and should pay to them the said proiit of twenty-five per cent. 
(25%) ; and défendant says that it immediately carried out this said promise, 
did repurchase said lands, and did pay the said twenty-five per cent. (25%), 
and that the plaintiff did not then and bas not yet, although often requested 
so to do, pay any portion of the said liabilities incurred in that behalf, and 
défendant says, further, that the plaintiff, immediately after said land was 
sold, asked that his portion of the profit in notes be delivered to him, which 
was done, and which plaintiff immediately discounted without recourse upon 
himself, and received an amount of approximately six thousand dollars ($6,- 
000) on said notes, and that said plaintiff has not repaid said notés to the 
maker thereof, nor to this défendant, and has refused so to do, and défend- 
ant has repaid to the makers of said notes the face of said notes with in- 
terest thereon." 

Thereupon évidence, oral and in writing, involved and conflicting, 
was taken, and detailed itemized accounts presented, ail apparently in 
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open court, and thereon the matter was submitted to the court below, 
which rendered the following decree: 

"This cause coming on for a final hearing upon the blU of complaint, an- 
swers thereto, and testimony taken before the court, and on déposition, and 
the same having been submitted by the parties hereto, and the court havlng 
been advised in the premlses; it is ordered, adjudged, and deereed that the 
equltles are with the complalnant, W. E. Shenk, and that on an accountlng 
between him and the défendant, Tatum Brothers Investment Company, the 
sald défendant company Is due said complalnant the sum of four thousand 
six hundred and seventy-nine dollars and seventy-nine cents ($4,679.79). It is 
therefore ordered, adjudged, and deereed that the complalnant, W. E. Shenk, 
do hâve and recover of and from the défendant, Tatum Bros. Investment 
Company, the sum of four thousand six hundred and seventy-nine and '»/ioo 
dollars." 

The transactions in which Shenk claimed an accounting as between 
principal and agent, and as broker and partner, to say nothing of the 
items confessed and disputed in the accounts filed, extended over a 
period of four years, and were so involved that an accounting by 
somebody was necessary in order to understand the litigated and 
contested questions to be decided. Neither of the parties asked a réf- 
érence to a master, and the trial judge took the case on the plead- 
ings and évidence, and rendered judgment for the balance found to 
be due, without stating the account, or in any way indicating what 
items he allowed or rejected, or how he arrived at the balance due. 
Neither party is satisfied with his judgment, and both appeal to this 
court. 

We hâve looked into the évidence, and find that the account is in- 
volved and intricate, and that to pass intelligently upon the issues pre- 
sented a full and elaborate statement of the account is necessary. 
As the case ought to hâve been referred to a master in the court be- 
low, we can see no better course to give it hère than to remand it, 
with instructions to refer it to a master for a statement of the cor- 
rect account between the parties, and thereafter to proceed accord- 
ing to equity rules and principles. Costs of this court to be equally 
divided. 

And it is so ordered. 



CAMPBELL V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit March 8, 1915.) 

No. 2384. 

1. CsntiNAL Law ®=3865 — Vebdiciv- Coercing Agreement. 

A verdict returned after the jury had deliberated for 48 hours was 
not coerced by the court, though after the foreman had stated that the 
jury was unable to agrée the court directed them to consider the case fur- 
ther, especiallj' where accused made no objection to such direction. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2069 ; Dec. 
Dig. <S=j865.] 

2. Cbiminal Law <g=>1039 — Appeal— Réservation of Gbounds or Review— 

Objections. 

Where accused, belng evidently wllling to take a chance of a favorable 
verdict, made no objection to the court's direction to the jury to further 

®=»For otber cases ses same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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conslder the case after the foreman had stated that they were unable to 
agrée, he could not complain thereof. 

[Ed. Note.— For other cases, see Griminal Law, Cent. Dlg. §§ 2647, 
2648; Dec. Dlg. ©=1039.] 

3. Jury ®=>70 — Spécial Venibes— Discrétion of Court. 

Where only flve of the persons summoned under a regular venire ap- 
peared, It was largely within the discrétion of the trial court whether a 
spécial venire should be ordered without Inslstlng upon the attendance 
of those summoned under the regular venire; and where the court was 
held in a remote and very sparsely settled portion of Alaska, at a season 
when transportation to and from that point was about to close, naturally 
resultlng in the departure from that section of many of those who vcished 
to go out for the season, the court did not abuse its discrétion by ordering 
a spécial venire, especlally as accused did not exercise ail of hls per- 
emptory challenges. 

[Ed. Note.— For other cases, see Jury, Cent. Dlg. §§ 310-330, 340, 350 ; 
Dec. Dlg. <S=70.] 

4. Ceiminal Law iS=»304— Judicial Notice— Geogbaphical Facts. 

The Circuit Court of Appeals takes judlclal notice of the gênerai topog- 
raphy and cllmatic conditions of the territory within its jurisdlction, and 
judlcially knows that Idltarod Is in a remote and very sparsely settled 
portion of Alaska, and that In the latter part of September transporta- 
tion to and from that point Is about to close, naturally resultlng In the 
departure from that section of many of those who wish to go out for the 
season. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dig. §§ 700-717, 
2951% ; Dec. Dlg. <©=>304.] 

5. Ceiminal Law i®=o1166% — Harmless Eeeob— Excusinq Jurors. 

The error, If any, in excusing veniremen on the government's challenge, 
was harmless, where accused did not exhaust hls peremptory challenges. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3114- 
3123; Dec. Dlg. <S=>1166%.] 

6. Ceiminal Law <S=»757— Instructions— Credibilitt of Witnesses. 

In a criminal case it was Improper for the court to charge that the 
évidence of Indian witnesses was entitled to as much crédit as the évi- 
dence of whlte men, as the jurors were the exclusive judges of the welght 
to be glven the évidence. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1772-1785 ; 
Dec. Dlg. <S=»757.] 

7. Ceiminal Law <s=3823— Instructions — Cuee by Othbe Insteuctions. 

Where the court repeatedly told the jury that they were the exclusive 
judges of the welght to be glven the évidence, and from the instructions as 
a whole the jury must hâve understood that, though Indian witnesses 
were as compétent to testify as those of any other natlonality, thelr 
credlbillty, as well as that of ail other witnesses, was a matter for thelr 
exclusive détermination, an instruction that the évidence of Indians was 
entitled to as much crédit as that of whlte men was not réversible error. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dlg. §§ 1992-1995, 
3158; Dec. Dlg. <S=823.] 

8. Criminal Law <g=>351— Evidence- Flight by Accused. 

The flight of a person accused of crime is compétent évidence agalnst 
hlm. 

[Ed. Note. — JFor other cases, see Criminal Law, Cent. Dlg. §§ 776, 778- 
785, 930-932 ; Dec. Dlg. iS=351.] 

9. Ceiminal Law i®=i778 — ^Instructions— Flight by Accused. 

On a criminal trial, an instruction that the flight of a person suspected 
of crime was a circumstance to be considered, as tending in some degree 

^=9For other cases see same toplc & KEY-NUHBBR in ail Ke7-Numbered Dlgests & Indexes 
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to prove a consclousness of guilt, dependlng on tbe motive whicli prompteil 
the fiigîit, whether a consciousness of guilt and a fear of arrest cansod 
the flight, or whetlier It was caused froin some other and more innocent 
motive, was uot erroneous, as excluding the idea of innocent flight, ftud 
failing to tell the jury that flight, though provcn, was net ueoessarily any 
évidence of the crime. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ ISliT-lsri;' 
1854-1857, 1960, 19C7 ; Dec. Dig. <S=7T8.] 

In Error to the District Court of the United States for the Fourth 
Division of the Territory of Alaska ; Fuller, Judge. 

Joseph Campbell was convicted of murder in the first degree, and 
he brings error. AfSrmed. 

Morton E. Stevens, of Fairbanks, Alaska, and Thomas R. White, 
of San Francisco, Cal., for plaintifï in error. 

James J. Crossley, U. S. Atty., and Louis R. Gillette, Asst. U. S. 
Atty., both of Fairbanks, Alaska, for the United States. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. The plaintifï in error was indicted for and 
convicted of the crime of murder in the first degree in the killing of 
one Gus Nelson on the Kuskokwim river, in the territory of Alaska, and 
within the jurisdiction of the court below. His punishment was fixed 
by the jury and by the judgment of the court at life imprisonment. 

[1, 2] The évidence shows that the deceased was killed near an In- 
dian village, that the évidence against the plaintifï in error was main- 
ly circumstantial, and that much of the testimony against him consisted 
of that of Eskimo Indians. The court was held at Iditarod. The trial 
was commenced September 20, 1912, ending with the return and entry 
of the verdict of the jury 7 days later, after deliberating 48 hours. 
Three times they returned into court for further instructions; on the 
third occasion the foreman saying that the jury was unable to agrée. 
The court, however, directed them to consider the case further. The 
jury having finally returned a verdict of guilty, one of the points urged 
on behalf of the plaintifï in error for a reversai of the judgment is 
that such verdict was coerced by the court. There is no basis in the 
record for such a contention, especially in view of the f act that no ob- 
jection was made by the défendant to the action of the court in direct- 
ing the jury to further consider the case. The défendant was evi- 
dently then willing to take the chances of a verdict in his favor, and 
cannot now be heard to complain of the resuit on that ground. 

[3, 4] When the regular venire was called, but five persons sum- 
moned thereunder appeared, whereupon a spécial venire was ordered 
by the court, the legality of which action is challenged by the plaintifï 
in error ; it being contended that before ordering a spécial venire the 
court should hâve insisted upon a substantial obédience of the reg- 
ular venire, and that the attendance of only five of those summoned 
thereunder did not amount to such substantial compliance. 

The court takes judicial notice of the gênerai topography and cli- 

«=»For otlier cases see samo topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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matic conditions of the territory witliin its jurisdiction. We knovv 
judicially, as well as from the record in the case, that the court below 
was held in a remote and very sparsely settled portion of the territory 
of Alaska, and at a time when transportation to and from Iditarod 
was abont to close, naturally resulting in the departure from that sec- 
tion of many of those who wished to go ont of it for the season. The 
issuance of the spécial venire, in such circumstances, was largely a mat- 
ter of discrétion on the part of the trial court, no abuse of which is dis- 
coverable in the record, especially in view of the fact that it appears_ 
therefrom that at the time the jury in the case was finally accepted and 
sworn the défendant was still entitled to the exercise of three peremp- 
tory challenges. 

[5] The latter fact is also a complète answer to the further conten- 
tion on the part of the plaintiff in errer that the court below erred in 
excusing certain of the spécial veniremen, on the challenge of the at- 
torney for the government, based upon their testimony that they ei- 
ther would not convict a white man at ail upon the testimony of 
Indian witnesses, or at least would be exceedingly loth to do so. Even 
if such ruling, in either instance, could be otherwise held to hâve been 
erroneous, no harm appears to hâve resulted to the défendant there- 
from, for the reason that he accepted the jury as finally impaneled with 
still the right remaining in him to exercise three peremptory chal- 
lenges. 

[6, 7] The contention on behalf of the plaintiff in error that the 
évidence was insufifîcient to support the verdict cannot be sustained up- 
on the facts and circumstances disclosed by the record. On the trial, 
as has been said, the government relied in large measure for the con- 
viction of the défendant upon the testimony of Indian witnesses, and 
upon the conclusion of the trial the court below, among other things, 
gave to the jury this instruction : 

"In this case Indian witnesses hâve testified, and you are instrueted that 
the évidence of Indian witnesses is entitled to as much crédit as the évidence 
of white men; and such eredlbility and weight are determined by the same 
rules of law, and no witness is to be dlscredited simply on account of his race 
or color, as every witness, whether white, dark, black, or yellow, unless oth- 
erwise disqualifled by statute, is compétent to testify. And in law ail races 
stand upon the same plane. And In weighing the évidence of every witness, 
you hâve a right to consider his intelligence, his appearance upon the stand, 
his apparent candor and fairness in giving his testimony, or the want of such 
candor or fairness, his interest in the resuit of the trial, his opportunities of 
seeing and knowing the matters concerning which he testified, the probable or 
improbable nature of the story he tells, and from thèse things, together wlth 
ail the facts and circumstances surrounding the case, as disclosed by the tes- 
timony you should détermine where the truth of this matter lies. And if you 
are satisfied and believe from the évidence in this case beyond a reasonable 
doubt, that the défendant, Joseph Campbell, did, on the 30th day of June, 
1911, on the Kuskokwim river, in the territory of Alaska, kill one Gus Nelson, 
as alleged in the indictment, then you should find the défendant guilty as 
charged in the indictment." 

To that instruction the counsel for the défendant duly reserved an 
exception and assign it as error. Taken alone, it is manifest that the 
clause, "the évidence of Indian witnesses is entitled to as much crédit 
as the évidence of white men," could not be sustained, for the reason 
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that the jurors are the exclusive judges of the weight to be given the 
évidence on behalf of the respective parties. And so the court told the 
jury in this case over and over again. 
The court also instructed the jury, among other things, that: 

"In determining the crédit you will give to a witness, and the weight and 
vnlue you will attach to hls testimony, you should take into account the con- 
duet and appearanee of the witness upon the stand, the interest he has, if 
any, in the resuit of the trial, the motive he has in testifying, if any Is shown, 
hif= relation to or feeling for or against any of the parties In the case, the 
■prubability or improbability of the statement of such witness, and the oppor- 
tunity he had to observe and be Informed as to matters respecting whlch he 
gave testimony before you, and the inclination he evinced, in your judgment, 
to speaU the truth or otherwise, as to matters within the knowledge of such 
witness. It is your duty to give to the testimony of each and ail of the wlt- 
nesses appearlng before you, such crédit as you conslder the same justly en- 
titled to receive. 

"In this connection you are instructed that évidence is to be estimated, not 
only by its intrinsic weight, but also according to the évidence which is within 
the power of one side to produce and the other to contradict; and there- 
fore, if the weaker and less satlsfactory évidence Is ofCered, when it appears 
that stronger and more satisfactory évidence was within the power of the 
party offering the same, then the évidence so offered should be viewed with 
distrust" 

And its seventeenth instruction was as f ollows : 

"The légal presumption is that wltnesses speak the truth, but this is but a 
prima facle presumption, and may be repelled by the testimony and demeanor 
of the witness. Under the law, ail races stand equal when introduced upon 
the witness stand, and there Is no distinction made as to the presumption that 
the witness speaks the truth because of race or color. You are, however, the 
sole judges of the credlbillty of the witness, and you may and should take 
into considération the intelligence of the witness, his understanding of the 
language used to Mm, his understanding of the obligation of an oath, hls lia- 
blllty to be influenced one way or another by the circumstances surroundlng 
hlm and hls testimony, and, if he speaks through an interpréter, the difficulty of 
accurate translation, if in your opinion any such difficulty exists. In this con- 
nection, you may take into account your knowledge of the différence in the 
vocabulary of the two races, if such exists." 

Of course, the whole of the instructions must be taken and considered 
together, and, so considered, we think the jury must hâve understood 
therefrom that the Indian witnesses were as compétent to testify as 
those of any other nationaUty, and that their credibihty, as well as that 
of ail of the other witnesses, was a matter for the exclusive déter- 
mination of the jury, in the light of ail of the facts and circumstances 
of the case as disclosed by the évidence. 

[8, 9] There was some évidence given tending to show that the 
plaintifï in error fled from Alaska shortly after the deceased was killed. 
That the flight of a person accused of the commission of a crime is 
compétent évidence against him is well settled, and an instruction to 
that effect in substance is not error, although inaccurate in some other 
respects, which could not hâve misled the jury. Allen v. United States, 
164 U. S. 492, 17 Sup. Ct. 154, 41 L. Ed. 528. The instruction upon 
the question of flight hère complained of is as f ollows : 

"You are Instructed that the flight, if any is proven, of a person suspected 
of a crime, is a circumstance to be considered as tending in some degree to 
prove a consclousness of guilt, depending on the motive which prompted the 
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flight, If any Is proveo, whether a consclousness of guilt, and a fear of belng 
arrested and brought to trial, caused the flight, if any, or whether it was 
caused from some other and more innoœnt motive." 

The objection made to the instruction on behalf of the plaintiff in er- 
ror is that it failed "to instruct the jury that flight, though proven, is 
not necessarily any évidence of crime, and excludes the idea of inno- 
cent flight." We see no merit in the contention, nor in any other point 
relied upon for a reversai of the judgment. 

The judgment is affirmed. 



LONG ISLAND R. CO. v. DABNELL (two cases). 

(Circuit Court of Appeals, Second Circuit. February 9, 1915.) 

Nos. 149, 150. 

1. Négligence ®=»92— Conteibtjtobt Négligence — Imputed Négligence— ' 

Taxicab Dbiveb. 

The contrlbutory négligence of a taxicab driver cannot be attributed 
to one rldlng in the cab when it was struck by a rallroad train at a Street 
Crossing. 

[Ed. Note.— For other cases, see Négligence, Cent. DIg. §§ 142-146 ; Dec. 
Dig. <S=»92.] 

2. Négligence ©=3117— Actions— Pleading — Contbibutoet Négligence. 

Whlle contrlbutory négligence Is a défense, It may be relied on by de- 
fendant without being specially pleaded. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 195-197; 
Dec. Dig. <S==>117.] 

5. Appeal and Eerob <S=>1066— Haemless Eeeor— Instetjctions. 

Error in charging the jury that contrlbutory négligence could not be 
relied on unless pleaded was harmless, where there was no évidence of con- 
trlbutory négligence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. DIg. S 4220; 
Dec. Dig. <®=>1066.] 

4. Witnesses ®=»23e — Examination— Hbaeing Sounds. 

In an action for injuries recelved In a grade crossIng accident, It was 
error to permit witnesses for plalntlfif, who had testifled that they did not 
hear the whlstle or bell sounded, to answer a question whether they had 
heard the whlstle and bell on previous occasions when they were in the 
same rooms, where the question did not also include the conditions of 
storm and engaged attention which prevailed at the tlme in question. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 817-826 ; Dec. 
Dig. <S=>236.] 

6. Evidence <S=»586 — Weight— Négative Evidence— Sound. 

Statements of witnesses that they did not hear sounds are négative 
testimony and must be weighed with caution. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2432-2435; 
Dec. Dig. <@=>586.] 

6. Teial <S=>235 — Insteuctions— Weight of Evidence— Positive and Néga- 
tive Testimony. 

In an action for Injuries recelved In a grade crosslng accident, where 
there was positive testimony by witnesses for défendant that the sound 
signais were given, and testimony by witnesses for plaintiff that they did 
not hear such signais, It was error for the court, when requested by de- 
fendant to charge that, as agalnst positive aifilrmatlve évidence by crédible 

C=jFor other cases see same toplo & KEY-NUMBER In ail Key-Numbered DlgestR & Indexe» 
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witnesses as to thc ringlng of the bell or soundinsr of the wMstle, there 
must be more thAn mère testimony of witnesses that they did not hear 
the signais, and that It must appear that tliey were lookmg, -watching, 
and llstening for them, and that their attention was directed to theui. 
to state that he declined to charge that as a whole, and that the testi- 
mony of those in the courtroom, although their attention was not dl- 
rected to it, that a gun had not been flred therein, would outwelgh the 
testimony of one who sald it had been flred, and would be sutflclent to 
convict him of perjury, since, though some qualification of the request 
would hâve been proper, the illustration used was so remote that it prob- 
ably misled the jury as to the relative weight of positive and négative 
testimony. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 539-541, 543-548, 
551; Dec. Dig. <S=5235.] 

7. Raiiroads <g=>316 — Accidents at Crossing— Négligence— Speed. 

A railroad is not négligent for operating its train at a speed permitted 
by a village ordinance, If It observes ail the précautions to give warning 
by sounding the whistle and bell as required by statute, and by having 
the Crossing gong and flagman at the crossing to give the warnings upon 
which travelers hâve become accustomed to rely. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1006-1008, 
1011, 1012; Dec. Dig. <©=>31C. 

Duty to give warning signais at crossing, see note to Chesapcake & O. 
Ry. Co. V. Steele, 29 C. C. A. 90.] 

8. Railtîoads ©=3351 — Accidents at Ceossino — Instructions— Négligence. 

Where the court, in an action for injuries received at a grade crossing, 
had stated in the charge that plaintifC claimed that under the circum- 
stances it was négligence for défendant to operate Its train through the 
village at the speed shown, though it was within the speed limit, and 
that it was its duty to be on the lookout for people or vehicles on the 
crossing, and to use reasonable care in a place of that size. to hâve its 
train under control at a reasonable and suitable distance from the cross- 
ing, the jury might hâve understood that plaintifC could hâve recovered 
for excessive speed alone, though the court gave a modifled request that 
they could not impute négligence to the railroad because of speed alone, 
but that speed might be considered with other things and conditions. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 1193-1211, 
1213-1215 ; Dec. Dig. ©^SSl.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Thèse causes corne hère upon writs of error to review judgments of 
the District Court, Southern District of New York, in f avor of défend- 
ants in error who were plaintiffs below. The first action is for personal 
injuries sustained by Pauline Darnell who will be hereinafter referred 
to as the plaintiff ; the second, for loss of services and necessary dis- 
bursements resulting from such injuries. The injuries resulted from 
colhsion with a train of defendant's railroad at Freeport, L. L, on 
October 1, 1911. The facts are sufficiently set forth in the opinion. 

Joseph F. Keany, of New York City (John J. Graham and Henry A. 
Uterhart, both of New York City, of counsel), for plaintiff in error. 

Taylor & Thurber, of New York City (Burt L. Rich, of New York 
City, William P. Metcalf, and Raymond D. Thurber, of New York 
City, of counsel), for défendants in error. 

Before LACOMBE, WARD, and ROGERS, Circuit J udges. 

«=»For other cases see same toplo & KEY-NUMBBR in ail Key-Numbered DlgesU & Indexes 
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LACOMBE, Circuit Judge. At Freeport the railroad runs east and 
west, with station located about half way between Main street and 
Grove street ; the two streets being- about '600 f eet apart. Both streets 
cross the railroad from south to north. ' Plaintiff, with her mother and 
sister and the witness Collier, were in a taxicab ; the three ladies on the 
rear seat, Collier on the right-hand collapsible seat facing west. Mott, 
the chauffeur, was alone on the left-hand side of the front seat. They 
were moving north on Grove street, intending to cross the tracks and 
go to the north station platform, where the ladies were to take a west- 
bound local train due at 7 :08 p. m. It was raining hard, with a high 
wind from southeast. As one proceeds north along Grove street to- 
wards the crossing, the view to the east is at first obstructed ; but when 
a point is reached 100 feet south of the crossing the view to the east 
for a considérable distance beyond the station is wholly unobstructed, 
except by a low picket fence between east and west bound tracks. The 
chauffeur and the witness CoUier, who lived in Freeport, were familiar 
with the locality. 

The taxicab proceeded along Grove street onto the crossing, where 
it was struck by a west-bound express running at a speed variously 
estimated at from 25 to 35 miles an hour. There were no gâtes at Ûif 
crossing; the statute did not require them. The first subject to be con- 
sidered is what précautions were taken generally by the railroad com - 
pany to protect persons using the crossing. The statute required » 
whjstle to be blov^fn on the engine at a specified distance east of the 
crossing ; the engine was equipped with a whistle in good order. The 
statute also required that at a specified distance east of the crossing the 
engine bell should begin ringing; the engine was equipped with an 
automatic bell, and when started it would continue to ring until stop- 
ped. In addition to thèse statutory précautions, the railroad had install- 
ed a gong on the west side of the crossing. The gong was electrically 
connectée! with the track. At a point 2,000 feet or more east of the 
crossing a contact spring would set it ringing, and when set ringing it 
would continue to do so for four minutes. Persons familiar with the 
locality knew of the gong, and, no doubt, were accustomed to rely upon 
it as a warning of approaching trains. The railroad had also stationed 
a flagman at the crossing between some hour in the morning and 7 p. 
m. He was still on duty when this accident happened, It had supplied 
him with a shanty or shelter in which he could remain when his serv- 
ices were not required. He was not stationed there to warn persons 
about to cross, but to notif y approaching trains whether or not the track 
was clear. After dark (as it was then) he carried a lantern, which he 
was to move up and down to indicate a clear track, and from side to 
side to indicate danger. Persons familiar with the locality knew of his 
présence on the track when trains were approaching, and, no doubt, re- 
lied to some extent on his présence or absence as indicating the ap- 
proach or nonapproach of a train. The headlight of the express was 
burning and its cars lit up. To any one approaching the crossing from 
a point 100 feet south until the track is reached there was nothing to 
obstruct the view of a train approaching from the east, except such 
obscuration as rain driving on the glass of the window behind him 
would interpose to the vision of Collier. 
221 F.— 13 
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The chauffeur, Mott, testified that when he got about 50 or 60 feet 
from the track he put his car into low speed and continued on at about 
7 miles an hour, looking in both directions, but saw no lights, except 
those at the station. That until he was struck, although _ constantly 
looking in both directions, he did not see the train nor hear it ; nor did 
he hear any whistle, nor engine bell, nor crossing gong; nor did he see 
the flagman. Collier testified that when about 100 feet from the cross- 
ing he seemed to hear a roar that sounded like a train, and asked the 
chauffeur if it was the 7 :08 train ; that he heard no whistle or bell ; 
and that, although listening for the gong and looking for the flagman, 
he did not hear the one or see the other. 

Two other witnesses for plaintiff, who will be referred to later, tes- 
tified that they did not hear the whistle. Another witness for the plain- 
tiff, who was standing on the platf orm waiting for the 7 :08 train, heard 
a whistle to the east and thought it was his train. He turned and look- 
ed towards it, and saw it coming ail lit up ; knew it was not his train, 
as it went past him with a crash and a roar. When it was as far east of 
him as Main street, he could hear the noise it made. 

Several witnesses were called by défendant, some in the employ of 
the railroad company. From their several narratives it would appear 
that the whistle was sounded at the proper place, that the engine bell 
began to ring at the proper place and continued ringing until collision, 
that the gong was set in motion as usual and continued sounding for 
four minutes, and that the flagman was on the crossing signaling the 
train with his lantern and was seen doing so. 

[1] Contributory neglience on the part of the chauffeur cannot be 
attributed to plaintiff. If the défendant also was négligent, and its nég- 
ligence contributed to the accident, plaintiff can recover. There was no 
error, in view of the conflicting testimony, in sending the cause to the 
jury. Défendant, however, insists that it was prejudiced by the admis- 
sion of testimony and by some instructions given to the jury. 

[2, 3] The court charged the jury that any question of plaintiff's 
contributory négligence was out of the case, because it had not been 
pleaded, instructing them that in the United States courts contributory 
négligence of a plaintiff could not be proved unless it was alleged in the 
answer. Exception was duly reserved. This was error. The rule in 
this circuit was laid down by this court in Canadian Pacific Ry. v. Clark, 
73 Fed. 76, 20 C. C. A. 447 ; Id., 74 Fed. 362, 20 C. C. A._447. Con- 
tributory négligence is a défense, the burden of proving which is on the 
défendant; but it is a défense which défendant can avail of without 
pleading it. This error, however, was harmless, because there is noth- 
ing in this record which would support a finding that plaintiff was her- 
self négligent in any way. 

[4] Plaintiff called one Randell, who lived in the nearest house to 
the corner of the crossing, on the east side of Grove street, from 150 to 
180 feet north of the track. On the occasion in question he heard the 
rumble of the train, but did not hear the whistle blown before the rum- 
ble. The door and windows were closed, and he was engaged in con- 
versation with his family and a young man who was there, paying no 
attention whatever to the passage of the train. Over objection and ex- 
ception he was allowed to answer "Yes" to the question : 
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"Has he ever noticed, as he has been In that room before thls accident, 
had he ever noticed whether or not he could hear trains approaching, the sig- 
nais they gave, whlstles or bellî" 

Over like objection and exception to the further question whether 
on previous occasions he did hear them, he answered "Yes." This was 
error, because it was not shown that the circumstances were the same. 
The door and Windows might hâve been open on the prior occasions, 
and he might hâve been listening for the train, expecting some friend 
would arrive on it. A proper question would hâve been : 

"Can you recall any occasions when you heard the whistle and bell of a 
train approaching from the east, when you were in the same room with door 
and Windows closed, a ralnstorm with high wind prevalling, and yourself en- 
gagea in conversation, or in writing, or in readlng, or with your attention oth- 
erwise occupied?" 

The error might be held harmless, had it not been for the instructions 
to the jury on the subject of négative testimony. 

Another witness for plaintiff, the chief of police, was in the station 
house located 40 feet south of the dépôt and 200 feet west of Grove 
Street. He was engaged in writing a report and did not hear the whis- 
tle. He also, over objection and exception, was allowed to testify that 
on previous occasions he had heard the whistle when he was in that 
room, without confining him to occasions like this, when his attention 
was engaged in some way, and when there was a storm, with wind from 
the southeast, which would tend to carry the sound away from the sta- 
tion house. 

[5, 6] Négative testimony as to sounds — that is, the statements of 
witnesses that they did not hear the sounds — must always be weighed 
with caution. Défendant, therefore, asked the court to charge: 

"As against positive affirmative évidence by crédible witnesses as to the 
ringing of the bel! or the soundlng of the whistle, there must be somethlng 
more than the testimony of one or more witnesses that they did not hear It. 
It must appear that they were looklng, watching, and listening for it; that 
their attention was dlrected to the fact. A mère 'I did not hear' Is entitled 
to no weight, in the présence of affirmative évidence that the signal was 
given." 

To this the court said : 

"That I décline to charge as a whole, just as It Is written. Of course, 'I 
did not hear' Is entitled to weight, if the person who says he did not hear was 
in a situation where he probably would hâve heard, and necessarily must hâve 
heard. Suppose one man swears that a gun was flred in this room two min- 
utes ago. We were ail hère; we were not expecting a gun, had no reason 
to apprehend a gun, were not thinking anything about a gun ; it was not In 
our mlnds. And still, if that man who happened to be in hère should go out- 
side, and go over into another branch of this court, and swear that flve min- 
utes ago a gun was flred in this room and that he heard it, the évidence of 
every one of us would be compétent and proper to show that the gun was not 
fired hère, and my judgment is that it would produce a findiug of perjury 
against that man, because, while we were not watching for a gun, or expect- 
ing a gun, or thinking anything about a gun, it is extremely probable that, if 
one had been tlred hère, we would ail hâve heard it." 

Exceptions were reserved to the refusai to charge the request and to 
comment upon it. Some qualification of the request might properly 
hâve been made, but the illustration given to the jury was so very re- 
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mote from anything présentée! in the case on trial tliat ît is higlaly prob- 
able they were misled as to the relative values of the positive and néga- 
tive testimoH}' they had to deal with, to the préjudice of the défendant. 

[7] We think, too, the jury were misled as to the vi^eight they should 
give to the speed of the train. The linait fixed by ordinance in this 
village was 40 miles an hour. There was no testimony to warrant a 
finding that this limit was exceeded. Estimâtes of the speed varied 
from 25 to 35 miles an hour. Of course, when running at that high 
speed over a crossing unprotected with gâtes, a railroad company is 
obligated to use a very high degree of care. The prescribed whistle 
must be sounded at the prescribed place ; the engine bell must ring as 
the statute requires continuously ; the gong put there by the company, 
and on whose sound it invited passers-by to rely as a warning, must 
hâve sounded; the flagman whose présence on the crossing with a 
lantern it required when a train was approaching (and on whose prés- 
ence it thereby induced passers-by to rely) must be at his post. As to 
thèse four précautions there was conflicting évidence ; but if the jury 
found they were ail observed the railroad was not to be lield négligent 
because its train was running fast, so long as it kept within the limit. 

[8] When requests were being ruled on after the main charge, de- 
fendant asked for an instruction that the jury cannot "impute négli- 
gence to the défendant by reason of speed alone." To which the court 
replied : 

"Speed alone, I say that is true; but the speed may be considered with 
other thingg and conditions." 

If this were ail the jury were told about speed, it would not be obnox- 
ious to criticism ; but it was not ail. The court had told them a great 
deal about speed. This brief statement at the close, especially with its 
référence to "other things and conditions" would hardly be taken by 
them as qualifying the instructions already given them, on that sub- 
ject, in the main charge. After describing the size of the village, and 
the number of persons who might be expected to be in the vicinity of 
the crossing in the evening, the court said (in the main charge) : 

"PlaintifE contends that in view of that situation, which was known to the 
railroad company, the railroad company was négligent in running this ex- 
press train, through that village and over that crossing, at that time in the 
evening, after dark, in the storm, the darkness, and the wind which then pre- 
vailed at the (speed shown in the testimony). • ♦ * " 

Elsewhere : 

"PlaintifC claims that to approaeh this crossing under such drcumstances 
and surroundings, on such a niglit with the wind blowlng, in that village, 
proceeding at that rate (nearly 40 miles an hour) was évidence of négligence 
in that regard ; that it was négligence to imperil people who in the darkness 
and storm and raln might be using that crossing to proceed at such speed, 
and that it should hâve proceeded more slowly." 

After ref erring to other branches of the case, the court again said : 

"While this défendant had tlie right of way, it was its duty to apprehend 
that foot passengers or people in vehicles or automobiles might be at or even 
on the crossing, and hence be on the lookout, use reasonable care to hâve the 
train under control, the spccd under control in such a place, of about sonie 
5,000 to 7,000 people, whatever it is, reasonable and proper signais given of 
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Its approaeh, either by bell or wliistle or whistles, or even both, If circum- 
stanees and conditions demanded it, at a reasonable and suitable distance 
from the crossing." 

We find it difficult to escape the conviction that the jury took this case 
with the understanding that, although the évidence might satisfy them 
that ail four précautions had been observed — whistle, bell, gong, and 
flagman — and the speed limit were not exceeded, nevertheless they 
might hold the défendant négligent, if they thought the speed was such 
as not to leave the train under proper control in such a place. We think 
défendant was prejudiced thereby. 

Judgment reversed. 



LOUGHNEY v. KLEIN et al. 

(Circuit Court of Appeals, Third Circuit. Mareh 22, 1915.) 

No. 1903. 

1. Pleading <S=5l57 — Affidavit or Défense — Sufiucienct. 

In an action on a party walI agreement, which provided that plaln- 
tiff should construct a wall of certain material and a certain thickness, 
and that défendant might thereafter use the wall upon payment of 
one-half of the cost thereof, or of so much as was used, an affidavit of 
défense which merely averred generally that the wall was thlcker than 
was necessary for buildings of the height of those erected, and would hâve 
been suflicient for buildings twice that height,' is not sufBcient, but it 
should point out specifically wherein the wall constructed dlfCered from 
that called for by the contract. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. § 315 ; Dec. Dig. 
<S=»15T.] 

2. Party Walls iS=>8 — Agreements — Construction. 

Under a party wall agreement, which provided that one of the parties 
should construct a wall of a certain thickness and material, and that the 
other should hâve the right to join thereto a building for the whole ex- 
tent of the wall, or any part thereof, upon payment of one-half of the 
value of the wall, or so much thereof as should be used, the second party 
is required to pay one-half the value of the entire thickness of the wall 
for that part which was used by the building subsequently constructed, 
though the wall was thlcker than was necessary for buildings of the 
height of those constructed. 

[Ed. Note. — For other cases, see Party Walls, Cent. Dig. §§ 24-^1 ; Dea 
Dig. <S=>8.] 

3. Pabtt Walls <®=>8 — Agreements — Construction — "Value" — "Cost." 

Where a party wall agreement required one party to pay one-half the 
value of the wall, and a subséquent agreement provided for the crediting 
of a certain amount upon the one-half of the cost of the party wall men- 
tioned in the former agreement, the words "value" and "cost" were used 
Interchangeably, and the liability of the second party is measured by 
the cost of the wall. 

[Ed. Note. — For other cases, see Party Walls, Cent. Dig. §§ 24-41 ; Dec. 
Dig. ig=»8. 

For other définitions, see Words and Phrases, First and Second Séries, 
Cost ; Value.J 

In Errer to the District Court of the United States for the West- 
ern District of Pennsylvania ; W. H. Sevvard Thomson, Judge. 

€ss>Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Action by Léo M. Klein and another against Mary Devlin Lough- 
ney. Judgment for plaintiffs, and défendant brings error. Affirmed, 

Charles A. Woods, Léo M. Dillon, and J. Linus Moran, ail of Pitts- 
burgh, Pa., for plaintiffs in error. 

Charles H. Sachs, of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. This dispute calls upon the court 
to détermine how much the défendant below is bound to contribute 
toward the cost of a party wall. She stands in the place of her hus- 
band, P. J. Loughney, now deceased, while the plaintiffs, Klein and 
Jackson, represent the interest of Henry Phipps — Loughney and 
Phipps having formerly been owners of adjoining land in the city of 
Pittsburgh. The facts are not in controversy. 

On May 15, 190L Phipps was about to erect a building on his 
lot, which measured 72.41 by 110 feet; Loughney's lot being about 
23 feet by 110. On that date they made two written agreements, the 
first reciting as f oUows, inter alla : 

"Whereas, the sald Henry Phipps is about to erect on his own lot aforesaid, 
and along the dividing Une between the above-mentioned lots, a brick building 
extending from Penn avenue to Exchange alley, six stories high, of steel, 
stone, and brick construction, the foundatlon walls to be 18 inches thlck up 
to the first story, and 13 inches thick from the first story to the top of the 
building." 

Thereupon the agreement fîxed the location of the dividing line — 
"which dividing line shall be the center of said party wall" — and then 
went on to provide : 

"The said Henry Phipps does liereby covenant, promise, grant, and agrée 
that the said P. J. Loughney, his heirs and assigns, shall and may at ail 
tlmes hereafter hâve the full and free liberty and privilège of joining to said 
party wall Of the said building, so to be erected by the said Henry Phipps, as 
well belov? as above the surface of the ground and along the whole length or 
any part of the length thereof, any building which he or they or any of them 
may désire or hâve occasion to erect on the said lot along the dividing line 
aforesaid, and to use and enjoy the said wall or any part thereof as a wall 
of the building or buildings so to be erected, and to slnk the jolsts of said 
building or buildings luto the wall aforesaid to a depth of 6 inches and no 
further. 

"Provided, always, nevertheless, and on this express condition, that the said 
P. J. Loughney, his heirs and assigns, as aforesaid, before proceeding to join 
any other buildings to the said wall, and before maklng any use thereof or 
breaking into the same, shall pay or secure to be pald unto the sald Henry 
Phipps, his heiro and assigns aforesaid, the full moiety or one-half (14) Part 
of the value of said wall, or so much thereof as shall be taken or used as 
aforesaid." 

The other writing, described as a "supplemental agreement to the 
foregoing agreement between Henry Phipps of the first part and 
P. J. Loughney of the second part, dated May 15, 1901," added 
this provision: 

"That in case the said P. J. Loughney shall at any time hereafter erect 
upon his lot a steel frame building, any additional cost that he may incur over 
and above that of Connecting to ordinary brick wall in order to attach the 
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frame of hls building to the steel frame ot the party walI, erected by the 
said Henry Phipps on his adjoining property, shall be taken and allowed as 
an offset or crédit upon the one-half (%) of the cost of the party wall men- 
tioned and referred to in the foregoing agreement to be paid by the sald P. 
J. Loughney for the party wall provided for in said agreement" 

Phipps put up his building, and 12 years afterward, in August 
1913, Mrs. Loughney (who had become the owner of her husband's 
lot under his will) erected a six-story steel frame building, and used 
the whole length and height of the wall above the surface of the 
ground. Below the surface, however, she only used "a portion of 
the area of said wall * * * equal to two-thirds of the area there- 
of." She agreed that the wall had cost Phipps $18,131.50, but de- 
nied her liabihty to pay one-half of this sum, averring : 

"That for reasons unknown to défendant [the wall] was constructed by said 
Henry Phipps of suffieient strength to support two adjoining buildings of 
twelve stories or more in height, and so much stronger and more costly than 
a structural steel wall amply strong enough as required by law and as as- 
certained by the expérience of architects and constructing engineers to sup- 
port the buildings of six stories in height similar to the buildings now con- 
structed upon and using said wall." 

She averred further that she was liable — 

"for only one-half of the cost of a wall suiiicient as required by law, usage, 
and custom to support two six-story buildings of the character erected by de- 
fendant upon her property, to wit, the sum of $5,279.92, and not one-half of 
the cost of such a wall as erected by Henry Phipps, and not one-half the cost 
of a wall necessary to support two twelve-story buildings, that being the char- 
acter of the wall erected by said Henry Phipps." 

She also claimed, and the plaintiflfs conceded, a crédit of $600 
under the supplemental agreement for attaching her steel frame to the 
frame of the Phipps building, and a crédit of $161.50 under the first 
agreement for the cost of so much of the foundation as she had not 
used. The single question is whether the agreements obliged her to 
pay more than the sum she admits to be due. The District Court 
held her liable for half the admitted cost of the wall, less the two 
crédits referred to, and entered judgment therefor. 

[1-3] In our opinion this décision was correct. The question arose 
on the plaintiiïs' motion for judgment for want of a sufïicient affi- 
davit of défense, and in discussing the sufficiency of the affidavit and 
the meaning of the contract the District Judge (Thomson, J., whose 
opinion bas not been reported) gave the following reasons: 

"Defendant's averments that the wall was constructed of sufHcient strength 
to support two adjoining buildings of twelve stories or more in height, etc., 
as above quoted, do not meet the requirements of an affidavit of défense. 
They are entirely too vague and gênerai in character. If a différent wall were 
erected than that called for in the contract, it was the clear duty of the de- 
fendant to point out specifically wherein the wall diflfered from that specified 
in the contract. Besides, as the parties specified the kind and thickness of 
the wall to be erected, it is to be presumed that they knew what they wanted 
and provided accordingly. It may well be that both parties Intended that the 
wall should be strong enough to support a much larger building than that 
about to be erected. They may bave been wisely providing for the future. In 
the absence of anything in the contract to the contrary, or any averment 
seeking to alter or motlify it, I am bound to assume that the agreement in 
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relation to the wall, Its helght, deptb, thickness, and kind of construction, ex- 
presses aecnrately the intention of the parties In relation thereto. 

"If this be true, then in what proportion were the parties to pay? Turning 
agaln to the contract, we find that Loughney, the ad.joining owner, was given 
the free liberty and privilège of joiniug to said wall aiiy building vvhich he, 
his heirs or assigns, might hâve occasion to erect, with the condition, how- 
ever, that before doing so he or they 'shall pay, or secure to be paid, unto the 
said Henry Phipps, hls heirs and assigns aforesaid, the full molety, or one- 
half part, of the value of said wall, or of so much thereof as shall be taken 
or used as aforesaid.' 

"I would understand this to mean the one-half of the value of the whole 
wall, if the whole wall were used; or, if not, the one-half of the value of 
the wall aetually used should be paid by the adjoinlng owner. 

"The latter would be in no position to complain that the wall was thicker, 
and occupied more of his ground, or was more expeiisive tlian he needed for 
the purposes of his building, beeause it was so constructed by virtue of his 
contract. 

"If this agreement stood alone, I would be disposed to hold that the word 
'value' was intended to refer to the cost of the wall, as the best évidence of its 
value, perhaps, would be its cost of construction. If the parties intended that 
the adjoinlng owner should pay a sum less than one-half the cost, they would 
certainly bave pointed out some method by which such sum could be ascer- 
tained, which they did not do. But the supplemental agreement seems to 
remove any doubt which might otherwise exist. [Quoting it.] 

" * * * The Word 'value' in the first agreement, aud tlie word 'cost' in 
the second, seem to be used by the parties interchangeably, or as syuonymous 
terms. I therefore conclude that under the agreement of the parties, Lough- 
ney, the adjoinlng owner, was to pay to the flrst builder one-half of the cost 
of the party wall, if the whole of the wall was used, and that the right of re- 
covery is in the plaintiffs." 

Nothing need be added to this reasoning. The controversy does 
not arise under a statute regulating party walls, but under a contract 
by which both parties were bound, and the case was decided as soon 
as the court ascertained the meaning of the agreement. We would 
hâve no right to vary its terms, even if it seenied Hl^ely that Lough- 
ney might hâve made a better bargain. The case stands on its own 
facts, and we need not consider the two décisions that are cited in 
the brief for plaintiff in error, Sauer v. Monroe, 20 Pa. 219, and 
McNichol V. Dintenfass, 38 Pa. Co. Ct. R. 420. 

The judgment is affirmed. 



SANDUSKY PORTLAND CEMENT CO. v. DIXON PURE ICE CO. 

(Circuit Court of Appeals, Seventh Circuit. January 15, 1915.) 

No. 2149. 

t. Watees and Wateb Coubses cS==>42 — Bights op Ripaeian Owne,B3. 

Each riparian owner is entitled to the reasonable use of the water of a 
river, Including any use of the water which does not essentially or ma- 
terially diminish the (juautity, corrupt the quality, or so detain it as to 
deprlve other proprietors or the public of a fair and reasonable partici- 
pation in its benefits. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. 
Dig. g§ 33, 34; Dec. Dlg. <S=>42.] 

Ô^aPor other cases see same topic &■ KEY-NUMBBR in ail Key-Numbered JJigests & Indexes 
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2. Waters and Wateb Courses ©=377 — Pollution — Actions— Burden of 

Proof. 

ïhe burden was on a riparian owner, seeking to enjoln an upper ri- 
parian owner from discharging hot water into the stream, thereby re- 
tarding the formation of ice, to show that its damages were substantial, 
and caused by the nnreasonable acts of the upper owner. 

[Ed. Note.— For other cases, see Waters and Water Courses, Cent Dlg. 
§§ 65, 66 ; Dec. Dig. (S=77.] 

3. Waters and Water Courses <@=>77 — Pollution— Actions — Suffioienct 

op Evidence. 

Where it would resuit in great hardship and expense to restrain a ri- 
parian owner from emptying heated water into a river, its unreasonable 
use of the water and the in,1ury to a lower riparian owner must be clearly 
established. 

[Ed. Note.— For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 65, 66 ; Dec. Dig. <g=77.] 

4. Waters and Water Courses ®=>65 — PoLLuraoN — Unreasonable Use 

OF Watee. 

It was an unreasonable use of the water of a river, and an unwar- 
ranted interférence with the riparian rights of a lower owner, engagea 
in the business of taking ice from such river, for a riparian owner op- 
erating a factory to discharge into the river several million gallons of 
water per day taken therefrom for cooling purposes, so heated that it 
retarded the formation of ice and made it impossible for the lower owner 
to conduct its ice business at a profit. 

[Ed. Note.— For other cases, see Waters and Water Courses, Dec. Dig. 
<S=^65.] 

5. Eminent Domain <&=»97 — Rio ht to Compensation — "Taking." 

The pollution of a stream constitutes the "taking" of property, which 
may not be done without compensation. 

[Ed. Note. — For other cases, see Eminent Domain, Cent Dig. §§ 250, 
251; Dec. Dig. <S==>97. 

For other définitions, see Words and Phrases, First and Second Séries, 
Taking.] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of IlHnois; Kenesaw M. Landis, 
Judge. 

Suit by the Dixon Pure Ice Company against the Sandusky Portland 
Cernent Company. Decree for complainant, and défendant appeals. 
Afifirmed. 

Upon a hearing in the District Court upon the bill herein, it was ordered 
that a perpétuai injunction issue against appellant, hereinafter termed de- 
fendant restraining it from causing heated water to flow across or upon the 
land of appellee, herein calied complainant, at such time or times as ice would, 
in the course of nature, otherwise form thereon, and from causing and doing 
such acts as would tend to cause the retardation of the formation of ice 
thereon, and that the question of the considération of damages be reserveû 
for a future hearing. 

From the record it appears: That each of the parties is the owner or les- 
see of extenslve riparian rights upon the southerly bank of Rock river, near 
the City of Dixon, in the state of Illinois. Complainant owns and opérâtes 
upon its side a plant for the gathering, storing, and sale of ice in large quan- 
tities, which ice is taken from said Rock river opposite its said plant. That 
défendant owns and opérâtes a cément factory or plant situated upstream 
from complainant. That complainant is dépendent upon the freezing up of 
that part of said river upon which its ice plant abuts for its ice supply. That 

®=:»For other cases see same topic &. KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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défendant takes from and returns to the sald river between 3,000,000 and 
4,000,000 gallons of water per day for cooling purposes in connection with its 
condensing machinery. That when discharged from defendant's factory Into 
the river the water so used is heated to a température of from 50° to 60°, 
and that, from the point of discharge, It flows a distance of about 3,125 feet 
to the upper Une of complainant's shore rights, which distance It accompllshes 
in about 2% hours. 

It further appears that complainant bas Introduced in évidence the testi- 
mony of a host of witnesses and a great mass of documentary évidence, and 
also certain exhlbits, from which it claims to hâve established as facts: (1) 
That the water from defendant's discharge pipe aforesaid descends in a more 
or less heated condition to, upon, and across complainant's ice field in such 
a manner as to affect the température thereof ; (2) that the said flow can be 
traced from the discharge pipe aforesaid, in a stream of open water of about 
100 feet in width, through complainant's ice fleld, at times when said ice 
field would otherwise be frozen up, leaving banks of ice upon each side 
thereof; (3) that said stream results in raising the natural température of 
the water in complaiuant's ice fleld, or that portion thereof with which it 
cornes in contact, *'/ioo° ; (4) that an increase of *^/ioo° in température ma- 
terially retards the formation of ice, and in the présent case practically de- 
stroys complainant's said ice-cutting field, so that, whereas formerly it was 
able to secure a large supply of commercial Ice from that part of the river 
next to the southerly bank thereof opposite its said plant, now the ice-produc- 
ing character of that portion of said river is practically ruined, whereby com- 
plainant Is greatly damaged and rendered unable to profltably carry on its 
said ice business ; (5) that said injury is a continuing one, and that unless 
défendant be restrained complainant is remediless in the premises. 

While not seriously contestlng the rise in température of <'/ioo°, défend- 
ant introduced a great volume of évidence to show that its discharged water 
was not the cause of the failure of complainant's ice field to produce commer- 
cial Ice ; that such failure, if It existed, was ovving to the unfavorable weather 
for Ice production at the dates relied on; that a thermal increase of ^'/ioo° 
In the water constituting complainant's ice-cutting field was of practically In- 
significant importance; that the discharge of water, heated in the process of 
cooling machinery, was usual in that locality ; that It was not possible, with- 
out incurring prohibitive outlay, to reduce the température of the water at 
the point of discharge ; and that to restrain such discharge would practically 
deprive défendant of Its right to the use of the river water for machinery 
cooling purposes. 

The errors assigned go to the merits of the controversy. 

Francis W. Parker, of Chicago, 111., and Edward H. Brewster, of 
Dixon, m, for appellant. 

Clyde Smith, of Dixon, III, for appellee 

Before BAKER, SEAMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). As 
usual in such cases, the testimony is conflicting. Out of the vast vol- 
ume of it, however, the District Court, which heard and saw the wit- 
nesses, must hâve f ound, and doubtless did find : (1) That defendant's 
discharge of from 3,000,000 to 4,000,000 gallons per day into the Rock 
river during the ice-forming weather conditions, at a température of 
from 50° tp 60°, resulted in an increase of the température of the 
water of the river opposite and adjoining complainant's plant, or that 
part thereof used by complainant as and for its ice-cutting field, of 
*''/ioo° ; (2) that such increase in température was sufficient to and 
did practically retard the formation, at the times when it would be 
otherwise naturally produced, of ice thereon of a commercial charac- 
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ter, to a degree which made it impossible for complainant to conduct 
its said ice business at a profit ; (3) that, in order to protect the inter- 
ests of complainant in the premises, the défendant should desist or be 
restrained from emptying into the river at its plant hot water fiom 
its condensing or other machinery in such a manner as will tend to in- 
crease the température of the water in complainant's said ice field 
during ice-forming weather, provided the court has the power se to do 
under the circumstances of this case without unlawful interférence 
with the rights of défendant as the owner or lessee of its said riparian 
rights. Thèse déductions of fact we accept as fairly sustained by the 
évidence, reinforced by the presumptions which attend the finding of 
the trial court. 

[1] That each riparian owner is entitled to the reasonable use of 
the water of Rock river at its respective site is too well settled to re- 
quire citation. The question presented is : Was the use made of the 
upper riparian rights hère involved a reasonable use thereof ? If so, 
the complainant may not complain, even though it suffer some in jury 
incidental thereto. Dumont v. Kellogg, 29 Mich. 420, 18 Am. Rep. 102 ; 
Gehlen Bros, et al. v. Knorr et al., 101 lowa, 700, 70 N. W. 757, 36 
L. R. A. 697, 63 Am. St. Rep. 416; Elliott v. Fitchburg Ry. Co., 10 
Cush. (Mass.) 191, 57 Am. Dec. 85; Lockwood Co. v. Lawrence, 77 
Me. 297, 52 Am. Rep. 763; Beidler v. Sanitary District, 211 111. 628, 
71 N. E. 1118, 67 L. R. A. 820. Says the court in the last-named case : 

"The limitation and extent of the use of the water is that it shall not in- 
terfère with the public right of navigation, nor in a substantial degree di- 
minlsh and impair the right of use of the water by other riparian owners." 

In Palmer v. Mulligan, 3 Caines (N. Y.) 307, 2 Am. Dec. 270, it was 
held that the upper owner had the right to erect a dam, when neces- 
sary for the enjoyment of his riparian rights, even though such obstruc- 
tion necessitated increased expense on the part of the lower owner and 
greater difficulty in getting logs to his mill, provided enough water was 
left to work the lower mill. To the same effect is Gould v. Boston 
Duck Co., 13 Gray (Mass.) 442. 

So in Keeney & Wood Manufacturing Co. v. Union Manufacturing 
Ce, 39 Conn. 576, where the upper owner was obliged to run his mill 
by day only, and where he allowed the water to accumulate overnight 
to the injury of the lower owner, whose mill ran day and night, a re- 
straining order was denied. It was there held that each had the right 
to a reasonable use of the running water; that the burden of showing 
unreasonable use by the upper owner was on the lower owner ; that in 
deciding the conflicting rights the court should consider (1) the custom 
of the country; (2) the local custom; (3) what gênerai rule will best 
secure the entire stream to useful purposes; and (4) whether the in- 
jury to the lower owner does not arise from the insufficiency of his 
own privilège. 

[2] It is the duty of each of the riparian owners to use ail reason- 
able effort and means to avoid interférence with each other's use of the 
water, and the burden is on the lower owner to show that its damages 
are substantial and are caused by the unreasonable acts of the upper 
owner. 
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[3j 4] It appears from the évidence that to restrain défendant from 
emptying its heated water into Rock river will resuit in great hardship 
and expense, so that the in jury to complainant and defendant's unrea- 
sonable use must be clearly established. Complainant may not insist 
on such a use of the water by the défendant as will deprive the latter 
of any use thereof which may be necessary for its business purposes, 
provided complainant can by reasonable diligence and effort make the 
flowing water reasonably answer its own purposes. There must be a 
fair participation between them. "When questions arise between 
riparian owners respecting the right of one to make a particular use 
of the water in which they hâve a common right, the right will gen- 
erally dépend on the reasonableness of the use and the extent of the 
détriment to the lower owner." Tetherington v. Donk Bros. Coal Co., 
232 111. 522, 83 N. E. 1048. But where, as in the présent case, it is 
shown by the évidence that defendant's use of the river water, while 
essential for its own purposes, entirely destroys the right of complain- 
ant thereto, there can be no claim by défendant that its use thereof is 
reasonable. In other words, the emergency of defendant's needs is not 
the measure of its rights in the water. 40 Cyc. 563, and cases there 
cited; Strobel v. Kerr Sait Co., 164 N. Y. 303, 58 N. E. 142, 51 L. R. 
A. 687, 79 Am. St. Rep. 643. 

The running of water in a heated state down upon a lower riparian 
owner bas several times been before the courts. In Mason v. Hill, 
5 B. & A. 11, damages so sustained were awarded and allowed to 
stand. "However great bis necessity." says the court in Walker Ice 
Co. V. American Steel & Wire Co., 185 Mass. 463, 70 N. E. 937, "one 
riparian owner would bave no right to foui the water of a stream or 
turn in hot water to the injury of another riparian owner" — citing 
Merrifield v. Lombard, 13 Allen (Mass.) 16, 90 Am. Dec. 172. 

[5] The pollution of a stream constitutes the taking of property, 
which may not be done without compensation. Tetherington v. Donk 
Bros. Coal Co., supra ; Elliott v. Fitchburg Ry. Co., supra. In Tipping 
V. Eckersley, 2 Kay & Johnson, 264 (69 Eng. Reprint 779), the court 
held that to use water, and return it into the stream heated to such a 
température as to make it unfit for use below, was an unreasonable 
use thereof. The gênerai rule is well stated in the case of Lancey v. 
Clifïord, 54 Me. 487, 92 Am. Dec. 561 : 

"Each proprietor may make any use of the water flowing over hls prom- 
ises which does not essentially or materlally diminisU the quantity, corrupt 
the quality, or detain it so as to deprive other proprietors, or the public, of 
a fair and reasonable participation in its beneflts. Race v. Word, 30 Eng. 
L. & Eq. 187 ; Johnson v. Jordon, 2 Metc. [Mass.] 234, 3T Am. Dec. 85 ; Dickin- 
son V. Grand Junction Canal Co., 7 Ex. 2S2; Tyler v. Wllkinson, 4 Mason, 
397, Fed. Cas. No. 14,312. This rule does not require that there shall be no 
diminution, abstraction, or détention whatever, by the lower or upper riparian 
proprietor, as that would be to prevent ail reasonable use of it. The same 
principal in regard to use by the riparian proprietors, applies, as in the pub- 
lic use of the stream as a highway ; it must be a reasonable use, and not in- 
consistent with the reasonable enjoyment of the stream by others who hâve 
an equal right to Its use. Reasonable use is the touchstone for determining 
the rights of the respective parties." 

Authorities to the same effect might be multiplied indefinitely. We 
do not deem it necessary. We conclude that the use made by défendant 
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of the said water of Rock river, taken in connection with its discharge 
of the heated return water into said river, was an unreasonable use 
of the flowing water of said river, that the same was an unwarranted 
interférence with the riparian rights of the complainant, and that com- 
plainant was entitled to hâve défendant restrained from continuing 
its said unreasonable acts. 

The decree of the District Court is affirmed. 



TODD V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. February 25, 1915.) 

No. 4157. 

1. Ceiminal Law ®=»419, 420 — Use of Mails to Defeaud— Evidence;— Admis- 

SIBILITY— HBARSAT. 

Wliere, on a trial for conspiracy to use tlie mails to defraud creditors 
of a corporation by purcliasing merchandise on crédit, by means of the 
corporation and false représentations of its financial standing, with intent 
not to pay tlierefor, by written orders for merchandise sent through the 
mails by the corporation to the creditors, stlpulating that the shipper ac- 
cepts the order at his own risk, billing goods direct to the purchaser, and 
does not hold the corporation responsible, should buyer refuse goods or 
fail to pay for same, aecused claimed that the acceptance of an order 
by a creditor and shipment of goods thereon to the corporation constl- 
tuted a consignment only, and the government insisted that It effected a 
sale of the goods and made the corporation llable to pay for them, and 
a seller, witness for the prosecution, testified that a consignment of goods 
to the corporation constituted a sale, that the goods were to be paid for 
within a specified time after shipment and that the seller replevied some 
of the goods, the réclamation pétition of the seller, signed by its attorneys 
and verified by them, was inadmissible as hearsay ; the witness not know- 
ing the contents of the pétition. 

[Ed. Note. — For other cases, see Criminal Law, Cent DIg. §§ 973-983; 
Dec. Dig. ©=3419, 420. 

Nonmailable niatter, see notes to Timmons v. United States, 30 C. O. 
A. 79 ; McCarthy v. United States, 110 C. C. A. 548.] 

2. Ceiminal Law ©=3673 — Evidence— Admissibilitt. 

Where the court, in admitting in évidence an instrument, ruled that the 
Instrument was admitted to rebut a presumption, which could only be 
done by treating the instrument as évidence of the facts stated therein, 
the ruling could not be sustained on the theory that the instrument was 
admissible, because not introduced as évidence of the facts stated therein. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1597, 1872- 
1876 ; Dec. Dig. <®=>673.] 

3. Ceiminal Law ©=31163 — Prejddicial Eeeok— Peesumptions. 

Error in admitting évidence agalnst aecused is presumptively prejudi- 
cial to him, and it is only when the fact so clearly appears as to be beyond 
doubt that error did not and could not hâve prejudiced him, that the 
rule that error without préjudice is no ground for reversai will apply. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §| 3090-3099 ; 
Dec. Dig. ©=>1163.] 

4=9FoT Other cases see same topic & KEY-NUMBBU in ail Key-Numbered Digeats & Indexée 
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4. Criminal Law <s=:>1169 — Use of Mails to Defraud— Evidence— Harmless 
Ereor. 

On a trial for conspiracy to use the mails to defrand, error In admitting 
an insti'ument containing positive avemients of facts tending to establish 
accused's guilt cannot be disregarded as nonprejudicial. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dlg. §§ 754, 3088, 
3130, 3137-3143 ; Dec. Dlg. .^='1169.] 

In Error to the District Court of the United States for the Western 
District of Missouri ; Frank A. Youmans, Judge. 

Harry D. Todd was convicted of crime, and he brings error. Re- 
versed. 

J. G. L. Harvey, of Kansas City, Mo. (James A. Reed, of Kansas 
City, Mo., on the brief), for plaintiff in error. 

William G. Lynch, Asst. U. S. Atty., of Kansas City, Mo. (Francis 
M. Wilson, U. s' Atty., of Kansas City, Mo., on the brief), for the Unit- 
ed States. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SANBORN, Circuit Judge. The writ of error in this case questions 
the legality of the trial of the défendant below, Harry D. Todd, for 
participation in a conspiracy to use the mails to defraud certain credi- 
tors of the Auto Specialty Company, a corporation, by purchasing of 
them on crédit, by means of the corporation and false représentations 
of its financial standing, goods and merchandise with the intention 
never to pay for them. Todd was the président, Fenn the treasurer, 
and Ulmann the attorney of the corporation. They were jointly indict- 
ed. Fenn turned state's évidence, and Todd was convicted on five 
counts of the indictment, and sentenced to imprisonment in the peniten- 
tiary three years and to pay fines to the amount of $1,250. 

[1] For the purpose of proving the purchase of the goods on crédit 
the United States offered in évidence written orders for merchandise 
made and sent through the mails by the Specialty Company to the re- 
spective creditors named in the différent counts of the indictment, each 
of which orders contained at its f oot this note : 

"The shlpper aecepts this order and fllls same at his own risk, bllling goods 
direct to purchaser, and does not hold the Auto Specialty Company responsible 
shouia the buyer refuse goods, or fail to pay for same. This order approved 
by Auto Specialty Company, Inc." 

At the trial the défendant claimed that the acceptance of such an 
order and the shipment of the goods thereon to the Specialty Company 
constitute a consignment of the goods and leave the corporation exempt 
from liability to pay for them, and the plaintiff insisted that it effected 
a sale of the goods and charged the Specialty Company with liability to 
pay for them. To establish the latter claim the plaintiff introduced 
the testimony of John h. Dykes, who, on behalf of John G. L. Dykes 
Company, Incorporated, had received and filled such an order by ship- 
ping the goods to the Auto Specialty Company. He testified in chief, 
in ansvver to the plaintiff's question whether or not the goods were sent 
on consignment, against the objection of the défendant that this ques- 

@=3For other cases see same tople & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes- 
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tion called for the explanation of a written document which was plain 
and unambiguous on its face : "The terms make it a sale." In answer 
to plaintifï's question, "Was that your understanding that they were to 
pay for the goods 60 days after shipment?" he testified, "Yes, sir." 
In answer to the plaintiff' s questions he further testified in this way : 

"Q. But you received the dividends through the trustée? A. We replevined. 
Q. Some of the goods? A. And they were set aside." 

On cross-examination he testified that through the attorneys for his 
corporation, Ellis & Yale, a replevin suit for the goods was commenced, 
that he was not présent when the suit was brought, and that he did not 
remember whether or not the ground of the replevin suit was that his 
corporation had never sold the goods to the Auto Specialty Company, 
but that it had sent them to that company on consignment. In this 
state of the case the plaintiff produced f rom the files of the proceedings 
in bankruptcy against the Specialty Company, which were instituted 
some months after the order of the Dykes Company was fiUed, a récla- 
mation pétition of the Dykes Company, signed by that corporation and 
by Ellis & Yale, its attorneys, and verified by Ellis. In this document 
the petitioner had alleged the facts which the plaintifif pleaded in the 
indictment against Todd for the purpose of establishing its contention 
that the défendant had participated in the scheme to use the Specialty 
Company to buy the goods of the Dykes Company and others with the 
intention never to pay for them, and prayed that its goods might be re- 
turned to it. To the introduction of this pétition in évidence the de- 
fendant Todd objected, on the grounds that it was hearsay, that it was 
not filed in any proceeding to which Todd was a party, and that it was 
not binding upon him. But the court admitted it "as explanatory of the 
matter brought out by the plaintiff relative to the character of the claim 
and upon which it was based ; the theory of the défendants," said the 
court, "as stated in the objections made to the court, being that thèse 
orders do not show purchases, as a matter of fact, but simply consign- 
ments, in which the title is retained by the purchaser. This is admitted 
to show upon what the claim in this particular instance was based, tend- 
ing to rebut that presumption." 

But how was the pétition of the Dykes Company, prepared and veri- 
fied by one of its attorneys and filed in the bankruptcy proceeding 
against the Specialty Company, évidence against the défendant Todd 
to overcome "that presumption," the presumption arising from,the or- 
ders that the goods were consigned and were not purchased ? And this 
was the ground on which the court below declared that it admitted the 
pétition. Dykes had testified that the accepted order evidenced a sale 
and not a consignment. Even he could not hâve introduced his own 
written statement in another proceeding to that effect. It would hâve 
been a self-serving statement and incompétent. But this was a case and 
a trial to which Dykes was not a party. It was a criminal proceeding 
brought by the United States against Todd, and so far as the record 
discloses Todd was not présent when the réclamation pétition was filed. 
He never made it, or admitted its truth, nor was in any way bound by 
it. Not only this, but this pétition was not even a statement or admis- 
sion of the witness Dykes. He had testified that he was not présent 
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when it was made and did not remember what the ground of it was. 
The truth is that this pétition is nothing but the written statement un- 
der oath of Ellis of what some person or persons unknown had told 
him or his partner, Yale, the facts were in relation to the claim of the 
Dykes Company to the goods it shipped to the Specialty Company. 
It was what ElHs & Yale wrote that unknown persons had told them. 
It was written hearsay of verbal hearsay, and utterly incompétent évi- 
dence against Todd to rebut the presumption arising from the accepted 
orders that they evidenced consignnients, and not sales. 

[2] Counsel for the plaintiff seek to escape from this conclusion by 
the argument that this pétition was admissible in évidence on the ground 
that it was not introduced as évidence of the facts it stated, but simply 
to show the grounds on which the Dykes Company sought to recover 
the goods, and because it was admissible for that purpose to overcome 
the inference that the order of the Dykes Company was a consignment 
mferable from Dykes' testimony brought out by the défendant that his 
Company had replevined the goods. The contention is unsound (1) be- 
cause the court declared to counsel and to the jury, when it admitted 
the pétition in évidence, that it was received to rebut the presumption 
arising from the orders that they evidenced consignments, and not 
sales, and it was only by treating the pétition as évidence of the facts it 
stated that it could hâve any such eiïect, and it went to the jury, and 
they must bave considered it, on that theory. In the second place, the 
contention cannot be maintained, because it was the plaintiiï and not 
the défendant that elicited from the witness Dykes the évidence that his 
company had replevined the goods, and the défendant never obtained 
from him any testimony that the replevin was based on the ground that 
the goods were consigned. When the défendant asked Mr. Dykes that 
question, he answered that he did not remember. The pétition was not 
admissible to rebut or explain any évidence of Dykes that his company 
replevined on the ground that the goods were consigned, for he never 
gave any such testimony ; it was not admissible to impeach Dykes be- 
cause it had no such tendency ; it was inadmissible to sustain his testi- 
mony, or to prove the averments of the indictment, because it was a 
self-servdng statement of Dykes' corporation's attorneys, and because 
it was written hearsay of verbal hearsay, and no principle or rule of law 
occurs to us on which its admission can be sustained, while many for- 
bid it. 

[3] Counsel for the plaintifif contend, however, that the error of the 
admission of this pétition is so slight and technical, and the guilt of the 
défendant is so conclusively proved by other évidence, that the error 
should be deemed without préjudice to the défendant and the judg- 
ment against him should be affîrmed. But the légal presumption is 
that error produces préjudice. It is only when the fact so clearly ap- 
pears as to be beyond doubt that an error did not préjudice and could 
not hâve prejudiced the complaining party that the rule that error with- 
out préjudice is no ground for reversai can bave effect. Deery v. Cray, 
5 Wall. 795, 807, 808, 18 L. Ed. 6.S3 ; Peck v. Heurich, 167 U. S. 624, 
629, 17 Sup. Ct, 927, 42 L. Ed. 302 ; Railroad Co. v. Holloway, 52 C. C. 
A. 260, 114 Fed. 458; Armour & Co. v. Russe)], 75 C. C. A. 416, 417, 
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144 Fed. 614, 615, 6 L. R. A. (N. S.) 602 ; Mutual Reserve Life Ins. 
Co. V. Heidel, 161 Fed. 535, 539, 88 C. C. A. 477, 481. 

[4] The réclamation pétition contained positive averments of the 
controlling facts which tended to establish the conclusion that the de- 
fendant Todd and his associâtes conspired together to defraud the 
creditors of the Specialty Company by causing the company to pur- 
chase merchandise f rom them when the Specialty Company and its offi- 
cers intended never to pay for them. Its averments vvent to the ver}' 
substance of the charge against the défendant Todd in the indictment, 
it was introduced as évidence of the substance of that charge, and this 
court is unable to détermine f rom the record whether it was upon this 
inadmissible évidence, or upon other évidence in the record, that the 
jury based its verdict, and it cannot disregard the error. 

Other alleged errors are specified in the assignment of errors, but as 
the questions they présent are not likely to arise in a second trial it is 
useless to consider them. 

The judgment below must be reversed, and the case remanded to the 
District Court, with instructions to grant a new trial. 

And it is so ordered. 



RIPLEY et al. v. JACKSOX ZINC & LEAD CO. 
(Circuit Court of Appeals, Eighth Circuit. Marcb 1, 1915.) 
No. 4064. 

1. Sales <S=»38 — Feaud— Bbibinq ob Coebuptinq Bxjyeb's Agent. 

A contract of sale, brought about by bribing or corrupting the buyer's 
agent, may be rescinded by tlie buyer. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 65-77, 85; Dec. 
Dig. <S=38.] 

2. CoNTEACTs ©=270— iRescission— Time foe Rescission. 

A party entitled to rescind a contract for fraud must announce his pur- 
pose to rescind promptly and unequivocally upon the discovery of the 
fraud. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1189, 1200; 
Dec. Dig. <S=>2T0.] 

3. Sales <S=al2e — Rescission— Time for Rescission. 

The président, directors, and a large number of stockholders of a com- 
pany, induced to buy a mill and mining machinery by bribing or corrupt- 
ing its agent, learned of the fraud as early as April 7th or 8th, when in 
the dty where the perpetrators of the fraud resided, but, instead of an- 
nouncing their intention to rescind, they retumed to their homes and took 
the matter under advisement. On April 13th, without complaint, the cor- 
poration remitted a part of the purchase price, and sought and secured 
an extension of the remaining payment until June 15th, and on May 19th, 
still without complaint or a suggestion of rescission, it sought a further ex- 
tension. No formai notice of rescission was ever served on the seller, 
and no suggestion of a right to rescind was ever conveyed to him, until in 
June, 1910, when an attorney stated in an informai way that the corpo- 
ration wished to rescind. Nothing further was done until suit was brought 
in December to recover damages for the fraud. Ileld, that there was no 
such prompt, unequivocal, and unevasive announcement of the corpora- 

^=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
221 F.— 14 
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tion's rescission as the law required ; the faets, on the contrary, maklng 
a strong showing of ratification after discovery of the fraud. 

[Ed. Note.— For otlier cases, see Sales, Cent Dig. §§ 313-317; Dec. Dig. 
<g=>126.] 

Smith, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the West- 
ern District of Missouri ; Wm. H. Pope, Judge. 

Action by the Jackson Zinc & Lead Company against J. F. Ripley 
and another. Judgment for plaintifï, and défendants bring error. Rê- 
ver sed and remanded, with instructions. 

Allen Rd:cReynolds, of Carthage, Mo. (McReynolds & Halliburton, 
of Carthage, Mo., on the brief), for plaintiffs in error. 

A. E. Spencer, of Joplin, Mo. (George J. Grayston, of Joplin, Mo., 
on the brief), for défendant in error. 

Before SANBORN, ADAMS, and SMITH. Circuit Judges. 

ADAMS, Circuit Judge. This was an action at law, brought by 
the Jackson Zinc & Lead Company, a corporation duly incorporated 
under and pursuant to the laws of South Dakota, against défendants, 
plaintififs in error hère, to recover damages for fraud alleged to hâve 
been perpetrated upon plaintifï in the sale to it of a certain mill and 
mining machinery. There was a verdict and judgment for plaintifï, 
for reversai of which this writ of error is prosecuted. 

The pétition filed by plaintifï in the District Court alleged that 
it owned an undeveloped mine in Joplin, in the state of Missouri, 
and, requiring the installment of a mill and mining machinery for 
its development and opération, engaged the services of défendant 
Tatum, an experienced mining engineer, to sélect and negotiate for 
their purchase; that défendant Ripley, being the owner of a mill and 
machinery of the gênerai character of that needed by plaintifï, know- 
ing that Tatum was such agent of plaintifï and thus knowing of the 
confidential relations existing between plaintifï and Tatum, corrupted 
the agent by offering and subsequently paying him the sum of $1,000 
to bring about the sale of his mill and machinery to plaintifï at an 
exorbitant price; that so défendants Ripley and Tatum conspired to 
induce and did on February 14, 1910, induce plaintifï to purchase Rip- 
ley's mill at the price of $6,750, far in excess of its fair and reason- 
able value. By the terms of the agreement of sale plaintifï was to 
pay $4,000 within 10 days, or on or before February 24, 1910, and 
the balance, $2,750, within 60 days, or on or before April 14, 1910, 
and to secure the payment of thèse installments of purchase price 
by chattel mortgage upon the mill and machinery. Plaintifï further 
alleged that thereafter, and before it discovered the fraud which had 
been perpetrated upon it, it paid the first installment of $4,000, and a 
further installment of $750, and that immediately upon the discovery 
of the fraud it rescinded the contract of sale, and notified both of the 
défendants that it rescinded and repudiated the same, and offered to 
return and redeliver to défendant Ripley ail the property purchased, 

®=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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and demanded the return of the sum of $4,750 which it had so paid 
to Ripley. 

The answer was a gênerai déniai, and thus two issues (1) of the 
perpétration of the fraud as alleged and (2) of the timely rescission 
of the contract as alleged were joined. Upon the trial évidence was 
produced pro and con upon thèse issues, and at the close of ail the 
proof the défendants requested the court to instruct the jury to find 
a verdict in their favor. This request was refused, to which due ex- 
ceptions were taken, and on submission of the cause to the jury a 
verdict and judgment resulted in favor of plaintiff for $4,750, and 
this writ of error followed. 

Counsel for plaintiffs in error contend that the court erred in re- 
fusing to give the peremptory instruction requested by them for the 
following reasons: Because there was no substantial évidence tend- 
ing to show that Tatum was employed as the confidential agent of 
plaintiff, or, if so employed, that défendant Ripley had any knowl- 
edge of that relationship when he sold the mill to plaintiff through 
the agency of Tatum. They also contend that it conclusively appears 
that plaintiff did not rescind the contract of sale promptly on discov- 
ery of the fraud. 

[1,2] In the view we take of the last question, it is unnecessary 
to consider the first. If a conspiracy was formed by défendants, in- 
volving the corruption of plaintiff's agent, to dispose of Ripley's mill 
to plaintiff in the way and manner charged in the pétition, plaintiff 
undoubtedly had a right under the well-settled doctrine of this court 
to rescind the contract in question. Blank v. Aronson, 109 C. C. A. 
327, 187 Fed. 241 ; Cunningham v. Pettigrew, 94 C. C. A. 457, 169 
Fed. 335 ; Walker v. Pike County Land Co., 71 C. C. A. 593, 139 
Fed. 609. But the right to rescind a contract of the kind in question 
is conditional upon the requirement that the party defrauded announce 
his purpose to rescind promptly and unequivocally upon the discovery 
of the fraud practiced upon him. As said in the case of Blank v. 
Aronson, supra, 187 Fed. page 245, 109 C. C. A. at page 331 : 

"The well-settled rule on this subject Is that one entitled to rescind a con- 
tract on the ground of fraud must announce hls purpose to do so promptly, un- 
conditionally, and unevasively upon the discovery of the fraud practiced upon 

hlm." 

As said in Richardson v. Lowe, 79 C. C. A. 317, 149 Fed. 625, 627: 
"Vacillation and spéculation cannot be tolerated." 

As said in Grymes v. Sanders, 93 U. S. 55, 62 (23 L. Ed. 798), 
and in Shappiro v, Goldberg, 192 U. S. 232, 24 Sup. Ct. 259, 48 L. 
Ed. 419: 

"Where a party desires to rescind upon the ground of mistake or fraud, he 
must act upon the discovery of the fraud at once and announce his purpose and 
adhère to it." 

[3] Mr. Lake, the président of the plaintiff company, was a witness 
on behalf of his company at the trial. From his testimony it appears 
that on April 5, 1910, he, with some 14 or 15 stockholders of the 
company, went from their home in Jackson, Mich., to Joplin, Mo., 
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where theîr company was engaged in business, and where défendants 
Tatum and Ripley both resided, to make an investigation into the 
affairs of their company. As such witness he was asked the ques- 
tions and made the answers as follows: 

"Q. Now, Mr. Lake, .you came to Jasper county In Aprll with your stock- 
holders. At tliat time you discovered that this alleged fraud had been per- 
petrated upon you, didn't you? A. Yes; that was our conclusion. Q. You 
concluded in Aprll thls alleged fraud had been perpetrated upon you ; that 
Is correct, Isn't it? A. I wouldn't want to be positive as to the day. * * • 
Q. You were satisfled of that from the investigation you made? A. We felt 
that way. Q. That feellng that exlsted among ail of you that you had been 
imposed upon? A. Yes, sir. Q. You talked it over among yourselves? A. Yes, 
sir. Q. Discussed what you would do? A. No, sir; v^e dld not dlscuss what 
vce would do ; not at that time. * • • Q. You went back home then from 
hère [Joplin]? A. Yes, sir. Q. When you got back home, you took up the 
question of what you would do in regard to this fraud? A. Yes, sir; the 
board of directors did. Q. ïhe boaixl of directors did? A. Yes, sir. * • * 
Q. You did not détermine then exactly what you would do? A. No, sir; took 
it under advisement. Q. Took it under advisement, and left it under advise- 
ment untll June? A. We had correspond ence with regard to it and with at- 
torneys ; left it In their hands. Q. It took you from April to June to déter- 
mine that you wanted to rescind this contract? A. Not necessarily that length 
of time." 

The évidence discloses that Mr. Lalce and his associate stockhold- 
ers were in Joplin making their investigation from the 7th day of 
April until the 9th, and that on the 9th day of April they returned 
to their home at Jackson, Mich. This évidence, the meaning and effect 
of which was not changed by other évidence in the case, establishes, 
in our opinion, that the président, board of directors, and a large body 
of the stockholders of plaintiff company learned of the fraud claimed 
to hâve been practiced upon the corporation by défendants as early 
as April 7 or 8, 1910, and at the time of its discovery the président, 
with many stockholders, was at Joplin, where the mill was being op- 
erated, and where the perpetrators of the fraud resided and could 
readily hâve been found, but instead of utilizing the information then 
possessed, and availing themselves of the favorable opportunity of 
announcing their intention to rescind the contract, they returned to 
Michigan and took up the matter with the board of directors, and 
they took it under advisement. Nothing further appears to hâve 
been donc until April 13, 1910, when plaintifï, without making any 
complaint to défendants or either of thera, remitted $750 to défend- 
ant Ripley in further payment of the purchase price of the mill, and 
sought and secured an extension of the remaining payment of $2,000 
for 60 days, or until June 15, 1910, and not only that, but on May 
19, 1910, still without a word of complaint and without a suggestion 
of rescission, sought a further extension of the payment of the in- 
stallment due June I5th; plaintifï by its président then writing a let- 
ter as follows to défendant Tatum: 

"Eeferring to matter of payment of balance due on mill, fear it Is going to 
be a little strenuous for us to get around by 15th. • * • This being so, 
wish you would take matter up with Kipiey, to see if we cannot hâve another 
30 days, and believe it is only fair to us that we should, under the circum- 
stances. Possibly we might want 60 days ; but, as you well know, matters of 
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the kind do not move as rapiclly as gênerai business, therefore we meet with 
obstacles which must be surmounted. Awaiting your prompt reply, beg to 
remain, 

"Yours very truly, [Slgned] Robt. Lake, Président." 

So far not a word of exercising the right of rescission on the 
ground of fraud, but, on the contrary, plaintiff gave repeated assur- 
ances of condoning the fraud and ratifying the contract, notwith- 
standing the fraud. No formai notice of rescission of the contract 
on account of fraud was ever served on défendants, and no suggestion 
of a right of rescission was ever conveyed to défendants until some 
time in June, 1910, when an attorney, a Mr. Grayston, visited Mr. 
Ripley and said to him, on behalf of the Zinc & Lead Company, in 
what seems to us a very informai, indififerent, and apologetic way for 
a person so grievously defrauded as plaintifï claims to hâve been: 

"I wished to rescind this contract and bave him taise this property back, and 
demanded the return of the §4,750 that had been paid." 

Nothing further was donc until this suit was brought December 9, 
1910. In view of the conduct of plaintiff, as above recited, from 
and after the time it acquired knowledge of the fraud practiced against 
it, we think it conclusively appears that plaintifï failed to make a 
' showing of a prompt, unequivocal, and unevasive announcement of its 
rescission of the contract as the law required of it. On the contrary, 
we think the proof makes a strong showing of a ratification of the 
contract after the discovery of the fraud. 

The judgment of the District Court is reversed, and the cause re- 
manded to that court with instruction to grant a new trial. 

SMITH, Circuit Judge, dissents. 



PKEARA V. UNITED STATES, t 

(Circuit Court of Appeals, Eighth Circuit. March 4, 1915.) 

No. 3994. 

1. Cbiminal Law ©=113 — Offenses Against Postai, Laws— Vendb of Of- 
fense— "Abstbact oB Hemove"— "Steal." 

Under Criminal Code (Act March 4, 1909, e. 321) § 195, 35 Stat. 1125 
(Comp. St. 1913, § 10365), providing that whoever, being a person em- 
ployed in the postal service, shall steal, abstract, or remove from a letter 
Intrusted to him, and intended to be carried by mail, any article or thing 
contained therein, shall be punished as therein provided, the offense de- 
nounced is simple larceny, with ail the common-law incidents of larceny, 
one of which is that the crime is ambulatory in its nature, and may be 
treated as committed or repeated in any jurisdiction into which the thief 
carries the article stolen ; and where a postal clerk, running from a point 
in Louisiana to a point In Arliansas, abstraeted money from a letter, he 
committed the offense within the eastern district of Arkansas, regardless 
of where the money was abstraeted, if he afterwards brought it into such 
district with the intent and for the purpose of there appropriating it to his 
own use, as the words "abstract or remove" add nothing to the word 
"steal," which means to take the Personal property of another felonlously, 

<g=3For other cases see same topic & KBY-NUMBBR in ail Key-Nunibered Digests & Indexes 
t Rehearing denied May 17, 1915. 
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or to taÈ:e and earry it ofE clandestinely, and without right or law, slnce 
there could be no stealing of the contents of a letter without flrst ab- 
stracting or removing such contents from the letter. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 190, 232 ; 
Dec. Dig. <S=>lia 

For other définitions, see Words and Phrases, First and Second Séries, 
Steal.] 

2. Chiminal Law <g=:>778— Insteuctions— Failtjbe to Produce Evidence. 

On the trial of a railway postal elerk for abstracting money from a 
letter, where it appeared that such money at the end of his run was found 
in an envelope addressed to his wlfe, and there was conflicting testlmony 
as to whether the envelope was addressed in his handwriting, an instruc- 
tion that no expert évidence had been introduced in behalf of accused to 
show that the address was not in his handwriting, and that his failure 
to introduce such évidence was a circumstance which might be considered 
In determinlng what the true facts were, and justifled a presumptlon that 
experts would not hâve testlfled that it was not in his handwriting, so 
modified the instruction placing the burden on the government of proviug 
accused guilty beyond a reasonable doubt as to justify the jury in findiug 
accused guilty because of a failure on his part to prove himself innocent, 
and constituted réversible error. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1846- 
1852, 1854-1857, 1960, 1967 ; Dec. Dig. <g=>778.] 

Sanborn, Circuit Judge, dissenting in part. 

In Error to the District Court of the United States for the East- 
ern District of Arkansas ; Jacob Trieber, Judge. 

Mitchell C. Perara was convicted of an offense, and he brings er- 
ror. Reversed and remanded, with directions. 

George W. Murphy, of Little Rock, Ark. (E. L. McHaney and 
S. A. Jones, both of Little Rock, Ark., on the brief), for plaintiff in 
error. 

W. H. Rector, of Little Rock, Ark. (W. H. Martin, of Hot Springs, 
Ark., on the brief), for the United States. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

ADAMS, Circuit Judge. The défendant was indicted, tried, and 
convicted in the District Court of the United States for the Western 
Division of the Eastern District of Arkansas for abstracting and steal- 
ing money from a letter intrusted to him as a railway postal clerk 
to be carried from Winnfield, La., over his mail route, to Little Rock, 
Ark., on the way to its destination, at Chicago, 111., in violation of 
section 195 of the Revised Criminal Code as charged in the first count 
of an indictment found against him. That section is in substance 
this: 

"Whoever, being a postmaster or other person employed In any department 
of the postal service, shall * ♦ * steal, abstract or remove from a letter 
intrusted to him * * * and intended to be carried by mail, any article or 
thing contained therein shall be fined not more than $500.00 or Imprisoned not 
more than flve years or both." 

The indictment charged that the offense was committed in the 
Western division of the Eastern district of Arkansas. There were 

®=»For other cases se» «iine topic & KEY-N0MBER in ail Key-Numbered Digests & Indexes 



PERAEA V. UNITED STATES 215 

other counts of the indictment, notably one for embezzlement of the 
same money, on which there was a verdict of net guilty. 

The évidence tended to show that on the 30th day of March, 1913, 
the défendant was a railway postal clerk in sole charge of a mail car 
running between Winnfield, La., and Little Rock, Ark., and as such 
clerk received into his custody at Winnfield a sealed letter, addressed 
to Montgomery Ward & Co., Chicago, 111., containing among other 
things a certain $5 note, for carriage over his route as far as Little 
Rock, Ark. ; that he had this letter in his possession over his entire 
route, passing over some parts of the Western district of Louisiana 
and the Western and Eastern districts of Arkansas ; that on arrivai at 
Little Rock the letter was not found in the package prepared for Chi- 
cago, into which it would hâve been placed if properly handled, but 
that a large officiai envelope was there discovered in the mail, address- 
ed in the handwriting of défendant to his wife, Mrs. M. C. Perara, at 
his home, 1905 Pulaski street, Little Rock, Ark., containing, among 
other things the $5 note in question. There was no évidence tending 
to show in which of the districts, through which defendant's route 
passed, he actually opened the letter and abstracted the money there- 
f rom ; but there was évidence, as already stated, that he had the money 
in his possession or under his control at Little Rock in the Eastern dis- 
trict of Arkansas upon his arrivai there at the end of his route. 

The venue of the crime is alleged in the indictment to bave been 
fn the Western division of the Eastern district of Arkansas. Défend- 
ant was convicted, and sentenced to serve a term in the penitentiary, 
and now seeks by this writ of error a reversai of that judgment. 

[1] The chief reason assigned for a reversai is that there was no 
proof of the venue of the offense as laid in the indictment ; in other 
words, that there was no proof that the offense was committed in the 
Eastern district of Arkansas. In view of the fact that it was impos- 
sible to locate with any certainty the particular part of his route where 
the défendant actually opened the letter and abstracted the money, 
and of the further fact that there was évidence tending to show his 
possession and control of the money at Little Rock in the Eastern dis- 
trict of Arkansas and his déniai of that fact, the learned trial judge 
charged the jury as follows: 

"Althougli there is no évidence hère to show where the original conversion 
took place, as he went through three différent districts, first through the dis- 
trict of Louisiana at Wmnfield, then through the Western district of Arkan- 
sas, in Union county, and then through the Eastern district of Arkansas, 
which he reached at Dallas county, of which Fordyce Is the county seat, and 
from there on he was in the Eastern district of Arkansas, and he may hâve 
made up his mind to steal the money, and he may hâve opened the letter and 
converted it, whlle he was in Louisiana or while he was in the Western dis- 
trict of Arkansas, still if you find that after he came into the Eastern dis- 
trict of Arkansas he retained that money for the purpose of converting It 
feloniously, or brought it into the Eastern district of Arkansas for the pur- 
pose of appropriating it, and when asked about it denied that he had it, then, 
gentlemen of the jury, the offense was committed In this district, and the de- 
fendant may be found guilty." 

He also charged the jury as follows : 

"In order to provide for the punishment and prevent the eseape of persons 
who commit a crime in more than one district, wheii it is impossible to tell in 
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which district It was rommltted, Congress bas enarted a law, whîch reada as 
follows: 'When any offense against the United States is begun in one judielal 
circuit (wliicli meaiîs district) and completed iu another, it shall be deemed 
to liave been coDJtnitted in either, and niay be dealt witli, inquired of, detcr- 
niined and punislied in eitlier district, In tlie same manner as if it liad been 
actually and wliolly committed therein.' * * * Larceny and embezKlement 
are continuing crimes. If a man steals or embezzles in one county or in one 
district, and carries the property into another county or anotlier district, witli 
tlie intention in tlie last-mentioned county or district to retain the stoleu 
nioney or embezzled funds, then he may be tricd in eitlier county or district." 

Def endant's counsel requested the court to give the converse of thèse 
propositions in the form of an instruction requested by them as fol- 
lows : 

"Even if you iind from tlie évidence that the défendant did abstract or re- 
niove the money from the letter, and did steal or embezzle the same, as 
charged in either eount of the indlctment, and did thereafter bring it or hâve 
it in this judicial district, within the jurisdlction of this court, this will not 
warrant you in eoiivieting him, unless you further find from the évidence, be- 
yond a i-easonable doiibt, that such stealing or embezzlement occuri'ed within 
this district and Jurisdietion." 

This the court refused to give. Defendant's counsel took due ex- 
ceptions to the charge of the court above specified, and to the refusai 
of the court to give the instruction as requested, and this présents 
the important question for our détermination. 

Whether section 42 of the Judicial Code (Act March 3, 1911, c. 231, 
36 Stat. 1100 [Comp. St. 1913, § 1024]), to which the learned judge 
referred, affords in itself authority or justification for the propositions 
of law announced by him is doubtful; but whether it does or not is 
quite unnecessary now to décide. In eflfect the court told the jury that 
even if the défendant may hâve opened the letter and abstracted the 
money in Louisiana or the Western district of Arkansas, if he after- 
wards brought it into the Eastern district of Arkansas with the intent 
and for the purpose of there appropriating it to his own use, he was 
guilty of the oiïense charged in the indictment of steaHng the money 
in the Eastern district of Arkansas. 

Counsel for défendant contend that the offense denounced by section 
195 of the Criminal Code is not simple larceny, but inasmuch as it in- 
volves the abstracting or removing of an article from a letter being 
carried in the mail it is a compound or mixed larceny and that the usual 
common-law incidents of simple larceny do not attach. But we are 
unable to agrée to this view. Congress in denouncing the offense uses 
lànguage impressed with a common law meaning: "Or shall steal," 
abstract or remove from a letter "anything contained therein." The 
employment of the words "abstract or remove" in our opinion intro- 
duces no élément additional to or différent from what is necessarily 
involved in the word "steal." Most obviously there could be no steal- 
ing of the contents of a letter without first abstracting or removing such 
contents from the letter. 

The common and accepted meaning of the word "steal" is to take 
Personal property of another f eloniously ; to take and carry it off 
clandestinely and without right or law. This, in our opinion, is the 
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nieaning attributable to Congress in the législation in question, and 
doubtless in considération of the possibility of just such a state of facts 
as is disclosed in this case Congress intended to enact a lavv creating 
out of such facts the offense of simple larceny, carrying with it ail of its 
common-law incidents; otherwise, it might be said that Congress en- 
acted a very salutary law which in many cases could not be enforced. 
One of the common-law incidents of simple larceny is that the crime is 
ambulatory in its nature, and may be treated as committed or repeated 
in any jurisdiction into which the thief carries the article stolen. Bish- 
op's Criminal Procédure (2d Ed.) vol. 2, § 326 ; State v. Williams, 147 
Mo. 14, 47 S. W. 891 ; McCoy v. State, 123 Ga. 143, 51 S. E. 279 ; Peo- 
ple V. Garcia, 25 Cal. 531; Smith v. State, 55 Ala. 59; In re Richter 
(D. C.) 100 Fed. 295 ; Commonwealth v. Rand (Mass.) 7 Metc. 475, 41 
Am. Dec. 455. We think the court committed no error either in its 
charge to the jury complained of or in its refusai to give the instruction 
requested by defendant's counsel. 

[2] Defendant's counsel contend that the court committed prejudi- 
cial and réversible error in its charge to the jury as f ollows : 

"Other witnesses hâve been introduced hère for the purpose of showlng 
that that létter" (referring to the large officiai envelope) "was addressed to the . 
défendant in his own handwriting. ïhe défendant dénies it. He says that 
that is not his handwriting; that he never saw that letter. But, gentlemen 
of the jury, no expert évidence has been introduced hère on behalf of the de- 
fendant for the purpose of showing that the address on the letter was not in 
his handwriting, as he might hâve done. Such failure to introduce évidence 
iu an important matter is a circumstance which might be taken into con- 
sidération by a jury for the purpose of determining what the true facts are. 
If it was not his handwriting, could not the experts hâve been introduced to 
testify to that effect? The failure to do so justifies a presumption that ex- 
perts would not hâve so testified. But that is merely a circumstance which 
is to be taken into considération by you for the purpose of determining what 
the facts really are." 

There was conflicting testimony on the question whether the address 
of defendant's wife on the large officiai envelope, in which the money 
was found at Little Rock, was in the handwriting of défendant or not. 
This was an important and probably a crucial issue of fact in the case. 
The court in another part of its charge properly advised the jury that 
the burden of proving défendant guilty beyond a reasonable doubt rest- 
ed on the government, but in dealing with this important and crucial 
issue of fact, to which the jury 's attention was specially called, the gên- 
erai charge seems to us to hâve been so modified as to justify the jury 
in finding the défendant guilty because of a failure on his part to prove 
himself innocent. This, in our opinion, was error of tfie most prejudi- 
cial character. 

Again, it is argued with much force that the court erred in charging 
the jury concerning the duties, obligations, and reliability of post office 
inspectors in gênerai, some of whom were witnesses in this case ; but, 
as the judgment must be reversed for the reason already given, we re- 
frain f rom expressing any opinion on the assignment of error predicat- 
ed on this charge. We hâve no doubt that at the next trial the court 
will guard against any possible error in the charge on this subject. 
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The judgment is reversed, and the cause remanded to the District 
Court, with directions to grant a nevv trial. 

SANBORN, Circuit Judge. While I concur in the resuit in this case, 
I am unable to assent to the view expressed in the opinion of the ma- 
jority that the offense charged in the first count of the indictment is, 
like embezzlement or larceny, ambulatory in its nature, and that it may 
be proved without évidence that it was committed in the district in 
which its commission was charged and in which that charge was tried. 
In my opinion the law is that simple larceny and embezzlement are con- 
tinuing offenses, and that a défendant may be convicted of either of 
them in any district in which he has the money after he has stolen and 
embezzled it ; but where the offense consists, not only of simple larceny 
or embezzlement, but of larceny or embezzlement and another indis- 
pensable élément, such as breaking an envelope, or a letter, or a house, 
and abstracting the money therefrom, or taking it from the person of 
another, no court has jurisdiction to try and convict the défendant, ex- 
cept that court in whose district the breaking of the envelope, the letter, 
or house, and the taking of the money therefrom, or the taking of the 
money from the other person, was committed. The offense that the de- 
fendant did "steal, take, carry away, abstract, and reraove from a let- 
(.gj. =1! * * inclosed in an envelope addressed to Montgomery 
Ward & Co., Chicago, 111., said envelope bearing a return card, and be- 
ing mailed at Winnfield, La.," the money described, charged in the first 
count of the indictment, is a compound and not a simple larceny. The 
taking of the money from the envelope and from the letter inclosed 
therein is an essential élément of the offense, without proof of which 
a conviction could not be lawfully had. And as this was an essential 
élément of the offense charged, that offense was not ambulatory, and 
the défendant could not be lawfully convicted without proof that he 
abstracted or removed the money from the envelope and letter describ- 
ed in the indictment within the district of the court which tried his case. 
As there was no évidence that the défendant broke or removed the 
money from the described envelope or letter in that district, it was er- 
ror, as it seems to me, for the court below to refuse to give the charge 
requested by the défendant and set forth in the opinion of the majority. 
Smith V. State, 55 Ala. 59, 60; Nichols v. State, 28 Tex. App. 105, 12 
S. W. 500,501. 

If there is error in this view, and the breaking of the envelope and 
the abstracting of the money from the letter and from the envelope is 
not an essential élément of the offense charged, and if that offense is 
nothing but simj)le larceny, it is not perceived how the défendant can be 
lawfully punished on a trial and conviction for that offense, since the 
jury has found him not guilty of the charge in the second count of the 
indictment of embezzlement of the same money at the same time and 
place charged in the first count. It seems to me that, under the inter- 
prétation by the majority of the charge in the first count, the défendant 
has already been tried and acquitted by the trial on the second count of 
the criminal intent indispensable to a conviction of the offense charged 
in the first count. Stevens v. McClaughry, 207 Fed. 18, 20, 125 C. C. 
A. 102, 104, 51 h. R. A. (N. S.) 390, and cases there cited. 
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CHÎLDS V. MISSOURI, K. & T. RY. CO. 

(Circuit Court of Appeals, Eiglith Circuit February 12, 1915.) 

No. 4184. 

1. Courts <S=371 — Rights undek State Statutes— Quieting Title— Posses- 

sion or Plaintiff— Necessitt. 

An action to remove a cloud from the title to property cannot be main- 
tained in a fédéral court by a party out of possession against a party iu 
possession, even though maintainable under tbe laws of the state where 
the land is situated. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 907, 972-976; 
Dec. Dig. <S=>371.] 

2. Quieting Title <©=29 — Défenses— Lâches and Limitations. 

In analogy to Mansf. Dig. Ark. § 4471, requiring actions to recover land 
to be brought withln 7 years after the right to sue accrues, an action to 
remove a cloud from plaintifPs title to land of which it was alleged de- 
fendant had wrongful possession was barred by lâches, where défendant 
had been in adverse possession continuously for nearly 11 years, in the 
absence of any showing that It would be inéquitable to apply the doctrine 
of lâches, as oixllnarily a suit in equity will not be stayed before, and 
will be stayed after, the time fixed by the analogous limitation at law, 
unless there are unusual conditions or extraordinary circumstances, and 
within such time the burden is on défendant, and after the expiration of 
such time on plaintiff, to show such extraordinary circumstances. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. § 63; Dec. 
Dig. <®=329.] 

3. Limitation of Actions <®=388 — Absence from State— Foreign Corpora- 

tions. 

Mansf. Dig. § 4471, limlting the time for brlnging actions to recover 
land, was not rendered inapplicable by the fact that the party in posses- 
sion was a foreign corporation, in the absence of any showing that It 
could not hâve been served with process, especially in view of section 4982, 
providing, relative to the service of process, that where the défendant is 
a foreign corporation having an agent in the state the service might be 
upon such agent. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. § 463 ; 
Dec. Dig. ®=>88.] 

4. Account <®=>15 — Discovebt <®=j13 — ^Lâches. 

Lâches is as good a défense to a bill for a discovery and an accountlng 
as to any other proceeding in equity. 

[Ed. Note. — For other cases, see Account, Cent. Dig. § 72; Dec. Dig. 
<g=3l5 ; Discovery, Cent. Dig. § 14 ; Dec. Dig. <S=>13.] 

5. Courts iS=»268 — United States Courts— Jurisdiciion— District in Which 

Suit Should be Brought. 

Where neither of the parties to a suit to remove a cloud from plaintlfC's 
title to land were citizens of the district, and the jurisdiction of the court 
was invoked wholly upon the ground that the land was within the district, 
the suit, having failed as an action to remove the cloud, could not be 
treated as one for discovery and an accountlng, as a simple action for an 
accountlng will not lie in a district of which neither party Is a résident 
or citizen. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 806, 807, 812 ; Dec. 
Dig. iS=>268.] 

6. Equity ©=38 — Retaininq Jurisdiction— Remedy at Law. 

Whers. a suit failed as one to remove a cloud from plaintifl's title, it 
was not maintainable as a bill for discovery and an accountlng, since, 

(g=>For other cases eee sama topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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when the gronnd upon whicli the jurisdiction of equlty Is Invoked fails, 
.iiirisdiction will iiot be retained for the purpose of granting relief for 
whioh tliere is a complète and adéquate remedy at law, and plaintiff, If 
eutitled to a disoovery and an accoiintlug, could obtain It at law, under 
Rev. St. § 724 (Comp. St. 1913, § 1469), providlng that in actions at law 
the courts of the T'nited States may require the parties to produce bool;s 
or writiugs in tlielr possession or power containing évidence pertinent to 
the issue in cases and under circumstanccs where they might be corapelled 
to produce them by the ordinary rules of proceeding in chancery. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 103; Dec. Dig. 

7. Tbespass '®==>20 — Parties Bntitled to Stje— Parties out of Possession. 

To entitle a party out of possession to recovor for a trespass, he must 
first establish his ownership or lawful right to the possession of the prem- 
ises. 

[I5d. Note. — For other cases, see Trespass, Cent. Dig. §§ 32-47; Dec. 
Dig. <S=20.] 

8. JuKY <g=3l4 — Right to Jury Trial— Actions fob Trespass. 

Under Const. U. S. Amend. 7, providing that in sults at coinmon law, 
where the value in controversy shall exceed $20, the right of trial by Jury 
shall be preserved, a défendant, suing for trespass, was entitled to a jury 
trial, whlch he could not obtain in equity, since, even if the equity court 
should submit the issues of fact to a jury, the verdict would be merely 
advisory ; and hence a suit, having failed as a suit to remove a cloud 
from the title to land of which défendant was in wrongful possession, 
could not be maintalned as a bill for discovery and an accounting. 

[Ed. Note.— For other cases, see Jury, Cent. Dig. §§ 40-60, 66-83; Dec. 
Dig. ©=>14.] 

9. Account i®=5l7 — Sufficienct of Complaint— "Fishins Bill." 

A complaint in a suit to remove a cloud from plaintiff's title to land of 
which défendant was in wrongful possession, and for discovery and an 
accounting, which alleged that during the 11 years défendant was in pos- 
session it had continuously mined and was mining coal on the premises, 
the certain quantity of which was unknown, but which exceeded In value 
the sum of $3,000,000, was insufficient to require an accounting, as it con- 
stituted a "flshing bill," which cannot be maintained. 

[Ed. Note. — For other cases, see Account, Cent. Dig. §§ 77-82, 84-88; 
Dec. Dig. <©=5l7. 

For other définitions, see Words and Phrases, Fishing Bill.] 

10. Appbal and Eerok <S=^195 — Review— Mattebs Not Raised Below. 

Where plaintltï neither moved to amend or set aside a decree dismissing 
his suit after the sustaining of a demurrer to tlie complaint nor assigned 
as error the f allure to give him an opportuuity to amend, it was too la te 
to raise this objection for the flrst time in an appellate court. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. § 1149 ; 
Dec. Dig. <g=5l95.] 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Action by Newton B. Childs against the Missouri, Kansas & Texas 
Railway Company. From a decree dismissing the bill, plaintiff appeals. 
Affirmed. 

The plaintiff, appellant in this court, a citizen of the state of Missouri, in- 
stituted this action in the Circuit Court for the Eastern District of Oklahoma 
on December 1, 1909, against the appellee, a corporation created by and ex- 
jsting under the laws of the state of Kansas, and the Southwesteru Develop- 
ment Company, a corporation created and existing under the laws ot West 

®==>For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Inde.xe» 
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Virginia, to remove, as a clond on his tltle, a leasoliold in'cerest in certain lauds 
situated in tlie Eastern district of Olîlalioma. On December 1, 1910, lie filed an 
amended complaint, and on May 22, 1911, dismissed liis action against the 
Development Company, leavlng the Kailway Company as tlie sole défendant. 
As tbe amended complaint is practically a substituted Mil, it is unnecessary to 
refer to the original bill. 

The allégations in the amended complaint are that the plaintiff Is, as lessee 
of the lands described therein, entitled to the possession of tliem, and bas been 
ever since July 13, 1892, but that the Railway Company on January 1, 1899, 
unlawfuUy entered into possession of thèse lands, and bas ever since wrong- 
fully wlthheld the possession of sald premises from the plaintiff ; that the 
défendant has since then continuously mined and is now mining coal on said 
premises, the exact quantity of whieh is unknown, but, it is averred, exceeds 
in value the sum of $3,000,000. ïhe relief prayed is that plaintiff s title to the 
lands in controversy be conflrmed and quleted, that the coal taken from thèse 
lands by the défendant be decreed to hâve been taken in fraud of plaintiff's 
rights, that the défendant make discovery of the coal taken from them, and 
that an accounting be had. 

The défendant demurred to the MU, setting up a number of grounds, among 
them that the allégations in the bill show that plaintiff has a complète and 
adéquate remedy at law, and that the allégations in the bill are not sufflcient 
to entitle him to any relief in a court of equity. On January 31, 1913, the de- 
murrer was sustained by the court upon the ground that the leases upon which 
plaintiff relied were void and a decree was entered dismissing the bill. From 
this decree this appeal is prosecuted. 

Selden P. Spencer, of St. Louis, Mo., and Edmund M. Bartlett, of 
Kansas City, Mo. (Forrest C. Donnell, of St. Louis, Mo., on the brief), 
for appellant. 

M. D. Green and Clifford L. Jackson, both of Muskogee, 0kl. (Jos- 
eph M. Bryson, of St. Louis, Mo., and W. R. Allen, of Muskogee, Okl, 
on the brief), for appellee. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge (after stating the facts as above). In 
view of the conclusions reached, it is unnecessary to détermine the 
validity of the leases upon which plaintiff relies, and therefore the ques- 
tion whether the court could consider them on demurrer to the bill, 
when they were not made a part of the bill nor filed as exhibits thereto, 
which has been very f ully argued by counsel, is immaterial. 

[1] L It appears from the face of the bill that plaintiff is not in pos- 
session of the premises, and that the défendant is. In such a case a bill 
in equity to remove a cloud on the title to property does tiot lie in a 
national court, even if under the laws of the state where the lands are 
situated such an action may be maintained. Whitehead v. Shattuck, 
138 U. S. 146, 11 Sup. Ct. 276, 34 L. Ed. 873. 

[2] 2. The bill shows on its face that the plaintiff has been guilty of 
lâches. Although, as alleged in his complaint, his right of possession 
accrued on July 13, 1892, and the défendant has been in adverse pos- 
session continuously since January 1, 1899, this action was not insti- 
tuted until December, 1909, nearly 1 1 years after the wrongf ul entry by 
the défendant which set the statute of limitations in motion, and no ex- 
planation to excuse this delav is set out in the bill. This is fatal. Pat- 
terson v. Hewitt, 195 U. S. 309, 25 Sup. Ct. 35, 49 L. Ed. 214. In Wil- 
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son V. Plutus Mining Co, 174 Fed. 317, 320, 98 C. C. A. 189, Judge 
Sanborn, speaking for this court, declared the well-established rule 
governing courts of equity in the matter of lâches to be : 

"Under ordlnary circumstances a suit in equity will not be stayed before, 
and will be stayed after, the time flxed by tlie analogous limitation at law ; 
bnt if unusual conditions or extraordinary circumstances make it inéquitable 
to allow the prosecutlon of a suit after a briefer, or to forbid its maintenance 
after a longer, perlod than that flxed by the statute, the chancellor will not 
be bound by ttie statute, but will détermine the extraordinary case In accord- 
aïK e with the equlties whlch condition it. When a suit is brought within the 
time fixed by the analogous statute, the burden is on the défendant to show, 
either from the face of the bill or by his answer, that extraordinary circum- 
stances exist which require the application of the doctrine of lâches, and, 
when such a suit is brought after the statutory time has elapsed, the burden 
is on the complainant to show, by suitable averments in his bill, that it would 
be inéquitable to apply it to his case." 

And when the property involved is of a spéculative nature, such as 
mining property usually is, a court of equity will refuse to grant relief 
even when the suit is instituted before the bar of the statute of limita- 
tion had attached. Twin Lick Oil Co. v. Marbury, 91 U. S. 587, 23 
L. Ed. 328 ; Johnston v. Mining Co., 148 U. S. 370, 13 Sup. Ct. 585, 
Z7 L. Ed. 480; Curtis y. Lakin, 94 Fed. 251, 36 C. C. A. 222. 

[3] The statute of limitation in force in the Indian Territory at the 
time the unlawful entry is alleged to hâve been made by the défendant 
was seven years. Mansfield's Digest, § 4471. That the défendant was 
a foreign corporation in the Indian Territory did not change the rule, 
in the absence of any showing that it could not hâve been served with 
process within the jurisdiction of the court. The law in force at that 
time (Mansfield's Digest, § 4982) provided for service on foreign cor- 
porations in the territory. There are no allégations in the complaint as 
to why the bar of the statute should not apply, and, as stated in Wilson 
v. Plutus Mining Co., supra : 

"When such suit is brought after the statutory time has elapsed, the burden 
is on the complainant to show by suitable averments in his bill that it would 
be inéquitable to apply it to his case." 

[4] 3. It is also claimed that, even if the action to remove a cloud 
on the title cannot be maintained, the bill should be treated as one for 
discovery. But there are many reasons why this would not aid plain- 
tiff in any wise : 

(a) Lâches is as good a défense to a bill of discovery and for an ac- 
counting as to any other proceeding in equity. 

[5] (b) If this were merely a bill for an accounting, the court would 
hâve been without jurisdiction, unless waived by the défendant, for 
neither of the parties were citizens of the state of Oklahoma. The 
jurisdiction of the court below was invoked whoUy upon the ground 
that the primary object was to quiet plaintiff's title, a cause of action 
which may be brought in the district in which the property lies, regard- 
less of the fact that neither of the parties is a citizen of that state. Sec- 
tion 8 of the act of March 3, 1875 (18 Stat. 472 [Comp. Stat. of 1913, 
§ 1039]). A simple action for an accounting would not lie in a district 
in which neither the plaintiff nor défendant résides nor is a citizen of. 
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[6] (c) When the ground upon which the jurisdiction of a court of 
equity is invoked fails, a court of equity cannot retain it for the pur- 
pose of granting relief for which there is a complète and adéquate re- 
lief at law. Lewis Publishing Co. v. Wyman, 182 Fed. 13, 104 C. C. A. 
453 (affirmed in 228 U. S. 610, 33 Sup. Ct. 599, 57 L. Ed. 989)._ If 
plaintiff is entitled to a discovery and accounting, he could obtain it at 
law under the provisions of section 724, R. S. (Comp. St. 1913, § 1469). 
United States v. Bitter Root Co., 200 U. S. 451, 475, 26 Sup. Ct. 318, 
50 L. Ed. 550; Curriden v. Middleton, 232 U. S. 633, 34 Sup. Ct. 458, 
58 L. Ed. 765. 

[7] To entitle a party out of possession to recover for a trespass, he 
must first establish the fact that he is the owner of , or lawfully entitled 
to the possession of, the premises. 

[8] (d) To recover for a trespass the défendant is, under the provi- 
sions of the seventh amendment to the Constitution, entitled to a trial 
by jury, which he cannot obtain in a court of equity. Even if the 
equity court should submit the issues of fact to a jury, the verdict is 
merely advisory, and not within the meaning of the seventh amend- 
ment. Kohn v. McNulta, 147 U. S. 238, 13 Sup. Ct. 298, 37 L. Ed. 150. 

[ 9 ] (e) The allégations in the bill requiring an accounting are whol- 
ly insufficient to justify the interposition of a court of equity. They 
are not spécifie, and that part of the bill may properly be called a "fish- 
ing bill," whicli cannot be maintained. Huntington v. Saunders, 120 
U. S. 78, 7 Sup. Ct. 356, 30 L. Ed. 580; Carpenter v. Winn, 221 U. S. 
533, 540, 31 Sup. Ct. 683, 55 L. Ed. 842. 

[10] 4. Appellant complains because he was not given an opportuni- 
ty to amend his complaint, as the court, when it sustained the demurrer, 
immediately rendered a final decree dismissing the bill. Whether this 
was error it is unnecessary to détermine in this case, as the plaintiff did 
not complain of it in the court below by motion for leave to amend or 
to set aside the decree, although the term at which it was entered did 
not lapse for some time, and long after plaintiff had knowledge of the 
rendition of the decree. Nor is it assigned as error in the assignment 
of errors. It was raised for the first time in this court. It was then 
too late. 

The decree of the court below is right, and is affirmed. 



In re EMPIRE SHIPBUILDING CO. 

(Circuit Court of Appeals, Second Circuit. February 9, 1915.) 

No. 136. 

1, ShIPPING <©=>33 ^MOBTGAGE— EECOBDING— VESSEL UNDEE CONSrBUCTION. 

Rev. st. i 4192 (Comp. St. 1913, § 7778), provldlng for tlie recording of 
mortgages of vessels of the United States in tlie office of tlie coUector of 
customs, does not autliorlze the recording, immediately after the enroU- 
ment of a vessel, of a mortgage, which was executed some time before, 
while the vessel was stlU in the course of construction, since the mort- 
gage, when executed, was not a mortgage of a vessel of the United States. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 109-119; Dec. 
Dig. <g=>33.] 

®=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Shipping <©=533— Moutgage— Unauthobized Reoobdino — Eitect. 

The recordins in the office of the Collector of Customs of a mortgage 
on a vessel whlch there was no authority to record did not give construc- 
tlve notice of the mortgage. 

[Ed. Note.— B"or other cases, sce Shipping, Cent. Dig. §§ 109-119 ; Dec. 
Dig. <S=>33.] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court for the Western District of New York, directing the payment by 
the trustée in bankruptcy of the bankrupt of the proceeds of the sale 
of the vessel United Shores to certain claimants of said proceeds to the 
extent necessary to satisfy their claims, and of the remainder of said 
proceeds to the trustée in bankruptcy to apply upon the claims of gên- 
erai creditors. This appellant is mortgagee of the said vessel under a 
trust mortgage given to secure bonds to the amount of $30,000. The 
questions involved are briefly as f ollows : 

First. Whcther the mortgage in question Is valld as respects gênerai cred- 
itors and lienors under the New York state Lien Law (Consol. Laws, c. 33). 

Second. Whether, if valid, the mortgage has priority over construction liens 
flled under said state Lien Law. 

The District Court held in effect that the mortgage was invalid for 
failure to properly register the same under the Revised Statutes and it 
is from this décision that this appeal is taken. 

Moot, Sprague, Brownell & Marcy, of Buffalo, N. Y. (George Clin- 
ton, Jr., of Buffalo, N. Y., of counsel), for appellant Commonwealth 
Trust Co. 

Clinton, Clinton & Striker, of Buffalo, N. Y. (George Clinton, Jr., of 
Buffalo, N. Y., of counsel), for Buffalo & Ft. Erie Ferry & Railway Co, 

Brown, Ely & Richards, of Buffalo, N. Y. (Fred W. Ely, of Buffalo, 
N. Y., of counsel), for appellees Rogers and others. 

Harvey D. Blakeslee, Jr., of Buffalo, N. Y. (Thomas C. Burke, of 
Buffalo, N. Y., of counsel), for appellee Burke. 

August Becker and J. Ralph Ulsh, both of Buffalo, N. Y., for Beals 
&Co. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The vessel United Shores was con- 
structed by the bankrupt pursuant to a contract with the Buffalo & Ft. 
Erie Ferry & Railway Company, hereinafter called the Buffalo Fer- 
ry Company. The contract provided that the title to the vessel should 
remain in the Shipbuilding Company until payment of the purchase 
price had been made, but, for the purpose of enabling a mortgage to be 
placed on her to provide funds with which to pay the purchase price, it 
was stipulated that the Shipbuilding Company should transfer the vessel 
to some person or corporation designated by the purchaser which 
person or corporation should exécute a mortgage to secure bonds to be 
issued and there retransfer the vessel to the Shipbuilding Company. 
The vessel was launched in May, 1911, but was not then completed, 

©^sFor other cases see same topic &. KEY-NUMBER in ail Key-Numbered Digeats & Indexes 
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work being donc on her for two months more. On May 31, 1911, the 
Shipbuilding Company executed ta the International Ferry Com- 
pany (designated by the Buffalo Ferry Company) a bill of sale of the 
vessel, which was described as being "now in the process of construc- 
tion at the shipyard of the vendor." On June 1, 1911, the Interna- 
tional Ferry Company executed the mortgage in question to the Com- 
monweaUh Trust Company. The mortgage stated that the vessel "bas 
not been registered or enroUed, it still being in course of con- 
struction, but is to be hereafter registered or enrolled." On June 
2, 1911, the International Ferry Company executed to the Ship- 
building Company a bill of sale of the vessel "now in process of con- 
struction at the shipyard of the vendee," subject to tiie mortgage. 

On August 9, 1911, the vessel was so far completed that upon cer- 
tificate of the master carpenter (Rev. Stat. U. S. § 4147 [Comp. St. 
1913, § 7724]) and the surveyor, and the oath of the président of the 
Shipbuilding Company, her owner, certificate of enrollment as a ves- 
sel of the United States (Id. § 4319 [section 8065]) was issued by the 
deputy collector of customs at Bufifalo; At what hour on August 9th 
this transaction took place does not appear. On the same day there 
were recorded in the office of the collector at 11 •.45 a. m. the bill of 
sale to the International Ferry Company, at 11:50 a. m. the mort- 
gage to the Trust Company, at 11 :52 a. m. the bill of sale to the Ship- 
building Company. 

[1, 2] The fundamental question in the case is whether the mort- 
gage was properly recorded, for unless it was the record is not legally 
notice to any one. Unless it was a mortgage properly recordable in 
the customhouse, the mère fact that it was recorded there would not 
operate as constructive notice of its existence. Section 4192, Revised 
Statutes U. S. (Comp. St. 1913, § 7778), reads: 

"No bill of sale, mortgage, hypothecatlon, or conveyanee of any vessel, or 
part of auy vessel, of the United States, shall be valid against any person 
other tliaii the grantor or mortgagor, his heirs and devisees, and persons hav- 
Ing aetual notice thereof, unless such bill of sale, mortgage, hypothecation, 
or conveyanee is recorded in the office of the collector of the customs where 
such vessel is registered or enrolled." 

This section is confined to bills of sale, conveyances, or mortgages 
of vessels of the United States. Mortgages of personal property gen- 
erally, or of items of personal property which it is intended shall be 
put together to make a vessel, which it is intended shall thereafter be 
enrolled as a vessel of the United States, are not within its enumera- 
tion. The status of the thing mortgaged is to be determined by its con- 
dition when the mortgage is made. If it be then a vessel of the United 
States, the section applies ; if it be not then such a vessel, the section 
does not apply. Of course, between the parties the mortgage is good ; 
for mortgages of personal property, not United States vessels, therç 
are provisions whereby constructive notice of the making of such 
mortgages can be given; a United States customhouse is not the 
place to record them. That this mortgage, when it was made June 
1, 1911, was not a mortgage of a vessel of the United States, is in- 
disputable. Not only does the testimony show that two months' work 
remained to be donc in order to complète her sufficiently to obtain 
221 F.— 15 
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certificate of enroUment, but on the face of the mortgage îtself it îs 
stated that the vessel is "still being in course of construction," and 
that she is "to be hereafter registered or enrolled with the collector of 
customs." The subséquent completion and enrollment of the vessel 
on August 9, 1911, no doubt changes the status of the vessel itself ; but 
we cannot see how it changes the status of the mortgage, which was 
made two months before when the vessel was yet incomplète. In our 
opinion the mortgage was not one recordable in the customhouse, and 
the collector should hâve refused the request to record it. Since it is 
not recordable, its improper recording does not operate as construc- 
tive notice under section 4192. 

The proper course would hâve been, first, to enroll the vessel in the 
name of its owner as a vessel of the United States. This was done. 
Then the owner could exécute a mortgage of it, which, being a mort- 
gage of a United States vessel, could hâve been recorded. Then any 
bill of sale which the owner might choose to exécute could be executed 
and recorded. Such documents, being thus properly recorded, would 
be notice f rom the date of their recording. Neither the two bills of 
sale, nor the mortgage, ail màde before enrollment, were recordable 
under section 4192, and therefore their improper recording was con- 
structive notice to no one, although the instruments were operative 
between the parties. 

As to the claims of the Buffalo Ferry Company and of Beals & Co., 
we concur with the District Judge. 

Decree affirmed, with costs. 



POSTAL TELEGRAPH CABLE CO. v. HERRINGTON et ux. 

(Circuit Court of Appeals, Fifth Circuit. March 8, 1915. Behearlng Denled 

April 5, 1915.) 

No. 2724. 

1. TELEGIÎAPHS and TELEPHONES <S=>20 INJTTEIES FBOM ObSTEUCTIONS IN 

Streets— Actions— Evidence. 

Under Gen. St. Fia. 1906, § 2820, authorlzlng telegraph companies to 
erect posts, wires, and other flxtures on or beside any public road or high- 
way, so, however, that they shall not obstruct or interfère with the 
common uses of such roads or highways, and providing that permission 
to occupy the streets of an Incorporated city or town must first be ob- 
talned from the city or town council, in an action against a telegraph 
Company for injuries caused by a guy wire placed or anchored in a 
Street, so as to obstruct travel and render the street dangerous, a ques- 
tion asked a former employé of the telegraph Company as to whether, 
during a period of about 15 years terminatlng several years prier to the 
accident, any objection was raised by the city or any other authority to 
the guy wire being placed or maintained as it was, was properly excluded, 
in the absence of any évidence that during such period the street was used 
in the same way or to the same estent that it was commonly used at the 
time of the accident, or that the location of the guy wire remained un- 
changed, the évidence, on the contrary, tending to prove that the character 
and estent of the public use of the street had changed, since, conceding 
that a munlcipality's permission or acqulescence would hâve some tend- 

£:=;»For other cases see same topic & KSY-NUMBER lu ail Key-Numbered Digests & Indexes 
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ency to show that there was no Improper obstruction or interférence with 
the common use of tlie street, it could not be inferred that such permis- 
sion or acquiescence continued after the wire, by reason of changed con- 
ditions, had become more of a péril to travelers, and, moreover, the stat- 
ute only allows eity authorlties to permit such an occupation of the high- 
way as shall uot obstruct or interfère with the common uses of the higU- 
way. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 13 ; Dec. Dig. <S=>20.] 

2. Trial <e=>252 — Insteuctions— Conformitt to Evidence. 

In an action agalnst a telegraph company for injuries caused by a 
guy wire placed or anchored in a street, an Instruction was properly re- 
fused, where it assumed the existence of évidence as to consent, permis- 
sion, or authority from the city for the location and maintenance of the 
guy wire ; whereas, the only évidence in this respect was a city ordl- 
nance authorizing the company to construct its lines through the streets 
of the municipality under such restrictions as the public good might re- 
quire. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 505, 596-612; Dec. 
Dig. ©=>252.] 

In Error to the District Court of the United States for the Northern 
District of Florida ; Wm. B. Sheppard, Judge. 

Action by J. M. Herrington and wife against the Postal Telegraph 
Cable Company. Judgment for plaintiffs, and défendant brings error. 
Affirmed. 

E. C. Maxwell, of Pensacola, Fia., for plaintiff in error. 
John P. Stokes and R. P. Reese, both of Pensacola, Fia., for def end> 
ants in error. 

Before FARDEE and WALKER, Circuit Judges, and MAXEY. 
District Judge. 

FER CURIAM. [1] The action was one to recover damages for a 
Personal in jury, which was attributed to the alleged négligence of the 
défendant (the plaintiff in error hère) in so having a guy wire placed or 
anchored in a street as to obstruct travel and render it dangerous. On 
the cross-examination of one Register, a witness for the plaintiff, 
whose testimony showed that, while formerly acting as an employé of 
the défendant, he had had occasion to observe the guy wire during a 
period of about 15 years, which terminated several years prior to the 
happening of the injury complained of, he was asked the following 
question : 

"During that time was any objection ralsed by the city, or any other au- 
thority, to this guy wire being placed or maintained as it was?" 

The court sustained the plaintiffs' objection to the question after 
having been informed that a purpose of it was to show the city's ac- 
quiescence in the présence of the guy wire in the street as it was placed 
and maiiitained. There was no évidence tending to prove that, during 
the earlier period about which the witness testiiîed, the street in the 
locality of the incident complained of was used in the same way or to 
anything like the same extent that it was commonly used at the time of 
that occurrence, or that the location of the guy wire with référence to 

^=:»For other cases see same topic &. KEÏ-NUMBER in ail Key-Numbered Digests & ludexei 
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the part of the street commonly used for travel had remained unchang- 
ed. On the contrary, there was évidence tending to prove that the char- 
acter and extent of the public use of the street had changed in the 
meantime. 

A Florida statute (General Statutes of Florida 1906, § 2820) provides 
as follows: 

"Any telegraph or teleplione company chartered by tlils or another state, 
or any individual or individuals operatlng or deslrlng to operate a telegraph 
or téléphone Une, or lines, In this state, may erect posts, wlres and otlier 
flxtures for telegraph and téléphone purposes on or beside any public road 
or highway, so however that the same shall not be set so as to obstruct or In- 
terfère with the common uses of said roads or highvvays. Permission to oe- 
cupy the streets of an incorporated city or town must first be obtained from 
the City or town council." 

We understand that an effect of this provision is to make any per- 
mission so to occupy a highway, though it is a street of a city, subject 
to the condition that the occupation shall not be such a one as obstructs 
or interfères with the common uses of the highway. It seems that the 
statute leaves a municipality without authority by ordinance or by taciti 
acquiescence to authorize such a use of a street, except subject to the 
condition stated in the statute. Conceding that a municipality's permis- 
sion of or acquiescence in the way a pôle or wire is placed in a street 
has some tendency to prove the propriety of what is done, and to rebut 
an inference that an improper obstruction of or interférence with the 
common use then made of the street was thereby caused, yet from such 
évidence it is not, without other évidence tending to prove that such 
was the fact, to be inferred that such permission or acquiescence con- 
tinued in effect after, as a resuit of the lapse of time, the development 
of the locality and a changed or increased public use of the street, the 
présence of the wire or pôle as it had been placed may hâve corne to be 
more of a péril to travelers. 

We are of opinion that, assuming the évidence sought to be brought 
out by the question above set out was not subject to objection on any 
other ground, the action of the court in excluding it must be sustained, 
because it was not accompanied, or proposed to be accompanied, by oth- 
er évidence tending to prove that the surrounding conditions and the 
manner and extent of the pubHc use of the street in that locality at the 
period to which the testimony of the witness ref erred were substantial- 
ly as they were at or about the time the plaintiff was hurt. 

[2] Similar considérations lead to the conclusion that there was no 
réversible error in other rulings on évidence to which exceptions were 
reserved. Nor was there any réversible error in other ruHngs of which 
complaint is made. They are not such as to call for further mention, 
except that it may be said of the defendant's refused charge 4 that it 
assumed the existence of évidence which the bill of exceptions does not 
show was adduced, in that it assumed that there was évidence as to the 
consent, permission, or authority given by the city of Pensacola and 
its officiais to the location, as well as the subséquent maintenance of the 
pôle and guy wire as and where they were at the time of the happening 
of the casualty in question. The only évidence set out in the bill of ex- 
ceptions which tended to prove that any one vested with power or au'* 
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thority to act for the municipality in the matter undertook to permit or 
authorize the location of any pôle or wire is that found in a city ordi- 
nance which authorized the défendant "to construct its lines through 
the streets of the municipaHty nnder such restrictions as the public 
good may require." It was enough to justify the court's refusai to give 
the charge that it was inaccurate, or, to say the least, misleading, in its 
statement of the import of the évidence with référence to which an in- 
struction to the jury was sought. 
The judgment is affirmed. 



JOHN CHURCH CO. v. HILLIARD HOTEL CO. et al. 

(Circuit Court of Appeals, Second Circuit. February 9, 1915.) 

No. 153. 

1, COPTBIGIITS ©=66 INFBINGEMEMT — PeHFCBMANCB OF MUSICAL COMPOSI- 

TION — "FOE Profit." 

Under Copyright Act March 4, 1909, c. 320, § 1 (e), 35 Stat. 1075 (Comp. 
St. 1913, § 9517), glvlng to the owner of a copyright the exclusive right 
to perform the copyright work publicly for profit, if It be a musical com- 
position and for the purpose of public performance for profit, but provid- 
ing that its performance in a coln-operated machine shall not be con- 
sidered a performance for profit, unless admission is charged to the place 
where the machine is located ; section 25, providing for In.iunction and 
damages for infringing the copyright, subdivision 4, of which fixes the 
damages for every infringing performance of a dramatic or musical com- 
position ; and section 28, making willful inf ringement for profit crimlnal, 
but exceptlng from the provisions thereot the performance of certain 
sacred and secular works, if the performance is given for charitable or 
educational purposes, and not for profit — when construed together, the 
words "for profit" mean a direct pecuniary charge for the performance, 
such as an admission fee, and do not include a performance in a hôtel 
dining room, intended to increase patronage, but for which no admission 
fee is charged. 

[Ed. Note. — For other cases, see Copyrights, Cent. DIg. § 63 ; Dec. Dig. 

®=:>G6.] 

2. Copyrights <S=>66 — Infbingement— Pekfokmance of Musical Coiiposition. 

The proviso contained in Copyright Act § 28, permits the performance of 
the specifled composition where an admission fee is charged, provided 
the proceeds are applied to charitable or educational purposes. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. g 63; Dec. Dig. 
<S=»6e.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Campbell & Boland, of New York City, for appellants. 

House, Grossman & Vorhaus, of New York City (William Gross- 
man and Charles Goldzier, both of New York City, of counsel), for 
appellee. 

Nathan Burkan, of New York City, for petitioner, 

Bef ore COXE, WARD, and ROGERS, Circuit Judges, 

WARD, Circuit Judge. This is an appeal from an order of the Dis- 
trict Court granting a preliminary injunction restraining the défendants, 

@=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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viz., the lessee of the Hôtel Vanderbilt and the leader of the orches- 
tra, from performing in the dining room of the hôtel a copyrighted 
musical composition owned by the complainant, called "From Maine to 
Oregon." 

[1] When the copyright proprietor of a musical composition sells 
printed copies of it to the public, the performing right goes with them. 
For the greater protection of the copyright proprietor, Congress 
by section 1 (e) of the act of 1909 gives him also the exclusive right — 

"to perform the copyrighted work publicly for profit If It be a musical com- 
position and for the purpose of public performance for profit. * * * The 
reproduction or rendition of a musical composition by or upon coin-operated 
machines shall not be deemed a public performance for profit unless a fee is 
charged for admission to the place where such a reproduction or rendition oc- 
curs." 

The whole case turns upon the meanîng of the words "for profit." 
Coin-operated machines are, of course, operated directly for profit; 
but they were excluded if no admission fee were charged, probably 
because the damages allowed by section 25, subd. 4, would be prohib- 
itory of the business. 

In case of inf ringement section 25 provides : 

"Sec. 25. That if any person shall infringe the copyright In any work pro- 
tected under the copyright laws of the United States such person shall be 
liable: 

"(a) To an injunction restraining such Infringement. 

"(b) To pay to the copyright proprietor such damages as the copyright pro- 
prietor may hâve sufCered due to the infringement, as well as ail the profits 
which the infringer shall hâve made from such infringement: * * • 

"Fourth. In the case of a dramatic or dramatico-musical or a choral or or- 
chestral composition, one hundred dollars for tlie flrst and flfty dollars for 
every subséquent inf ringing performance ; in the case of other musical com- 
positions, ten dollars for every infringing performance." 

Section 28 makes willful infringement for profit criminal, as fol- 
lows: 

"Sec. 28. (Penalty for Infringement.) That any person who wiUfully and 
for profit shall infringe any copyright secured by this act, or vi^ho shall 
knowingly and wiUfully aid or abet such infringement, shall be deemed guilty 
of a misdemeanor, and upon conviction thereof shall be punished by im- 
prisonment for not exceeding one year or by a fine of not less than one hun- 
dred dollars nor more than one thousand dollars, or both, in the discrétion 
of the court: Provided, however, that nothing in this act shall be so con- 
strued as to prevent the performance of religious or secular worlcs, such as 
oratorios, cantatas, masses, or octavo choruses by public schools, church choirs, 
or vocal societies, rented, borrowed, or obtained from some public library, pub- 
lic school, church choir, school choir, or vocal society, provided the perform- 
ance is given for charitable or educational purposes and not for profit." 

[2] This proviso must contemplate the charge of an admission fee, 
because, if the performance is really "not for profit," it would be per- 
fectly lawful, both under section 1 (e) and under the prior provision of 
section 28 itself. We must attribute a more plausible intention to Con- 
gress. We think it was to permit certain high-class religious and educa- 
tional compositions to be performed at public concerts where an admis- 
sion fee is charged, provided the proceeds are applied to a charitable 
or educational purpose. 
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Considering the foregoing provisions together, Congress seems to 
hâve meant by the words "for profit" a direct pecuniary charge for 
the performance, such as an admission fee or a fee deposited in a coin- 
operated machine, although the latter is excepted by the act. 

The District Judge held that the performance was pubUc, and that 
the hôtel would not hâve paid for the playing of the pièce, unless it 
were to gain something thereby. He f ollowed the case of Sarpy v. Rol- 
land and Savage, 99 L. T. 317. It involved certain musical composi- 
tions published and cogyrighted in France, which contained on each 
a printed notice that the rights of public performance were reserved, 
though performances at public entertainments which were "gratuitous" 
or "absolutely free" would be permitted. The défendant Holland was 
the lessee of a hôtel, and he employed the défendant Savage to lead a 
band of three musicians, who played in his saloon three times a week; 
no charge being made for the entertainment. The défendants contend- 
ed that they had not violated the plaintifï's rights, because the enter- 
tainment was gratuitous. Cozens-Hardy, M. R., said: 

"Tliis performance was pald for by Mr. Holland, tlie publican, with the vIew 
of gain ; it was worth his while to pay, I think, 16s. a performance. It was 
obviousiy part of the means by which he attracted customers, and hoped to 
gain, and did gain, a profit in carrying on the business of the hôtel. That be- 
ing so, it seems to be impossible to contend that this was a performance at a 
gratuitous public entertainment. Obviousiy the people who went in large num- 
bers every night went there, not merely in the expectation, but with the cer- 
tainty that they would not go there, and indeed, could not go there, wlthout 
buying some of the commoditles which Holland was there for the purpose of 
selling. The music was really part of the opérations of the hôtel, and the li- 
cense cannot justify what was donc." 

We think the appellant has very fairly criticized this reasoning. It 
does not make a performance any less gratuitous to an audience be- 
cause some one pays the musician for rendering it, or because it was 
a means of attracting custom, or was a part of the opération of the 
hôtel. There is more in the remaining ground that persons could 
not go into the saloon without buying something to eat. Still such 
persons primarily go into the saloon for refreshment and pay for what 
they order, and not for the music. We are not convinced by this déci- 
sion that the défendants played "From Maine to Oregon" for profit 
within the meaning of those words in our Copyright Act. If the com- 
plainant's construction of it is right, then a church in which a copy- 
righted anthem is played is liable, together with the organist and every 
member of the choir, not only to injunction, but in damages in the 
sum of $10 for each performance, and the individuals perhaps to fine 
and imprisonment in addition, because there is an expectation that the 
congrégation will be increased by making the service more attractive. 

The order is reversed. 
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In re T. A. McINTYRE & CO. 

In re SECURITIES IN METKOPOLITxiN TRUST CO, 

(Circuit Court of Appeals, Second Circuit February 9, 1915.) 

No. 165. 

1, Corporations <S=>123 — Pledgk of Stock bt Brokers — Rights of Own- 

EJIS. 

Wtiere the ownera of stock, pledged by brokers as collatéral security 
for a loan, could not tracé ttielr spécifie securities into the surplus of tbe 
price for wtiicli sucli stoclî was sold after tbe payment of the secured 
debt, tbe most équitable rule was to divide such surplus between them 
pro rata. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 481, 491, 
507-512, 537, 539-546, 569, 618 ; Dec. Dig. <S=3l23.] 

2. Bankruptct <®=>357 — Claims — Référence — Cosis and Expenses. 

Where a créditer of a bankrupt was given a préférence whlch enabled 
him to realize over $90,000 on bis claim, and it appeared probable that he 
was bound by a decree awardlng a pro rata distribution of a fund of 
$10,000 among claimants thereto, a référence for the détermination of bis 
claim to a right in such fund superior to other claims would not be or- 
dered, unless he stipulated that the costs and expenses of the référence, 
If adverse, would be borne by bim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 541-544; 
Dec. Dig. <®=>357.] 

Pétition to Revise and Appeal from Order of the District Court of 
the United States for the Southern District of New Yorlc. 

Newell, Chapman & Newell, of Syracuse, N. Y., for appellant 
Ceylon H. Lewis, of Syracuse, N. Y., for respondent Hudson. 
A. H. Cowie, of Syracuse, N. Y., for respondent Amos. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. This case cornes hère on appeal from, and pétition 
to review, an order of the District Court for the Southern District of 
New York made in an omnibus proceeding fixing the status of varions 
claims against the bankrupts. The petitioner and appellant is Charles 
M. Crouse, whose claim is stated by the spécial master, together with 
the master's conclusion thereon, to be as f ollows : 
Claim of Charles M. Crouse. 

On June 27, 1907, the claimant sent to Mclutyre & Co. 400 shares of the 
common stock of the Union Typewriter Company, represented by certificates 
Nos. F92, F93, F94, and F104, to be transferred on the books of the cor- 
poration to the name of tbe claimant. On June 30, 1907, Mclntyre & Co. had 
procured the transfer of said certificates, but had sald certificates made out 
in the name of T. A. Mclntyre & Co., receiving certificates Nos. 1419, 1420, 
1421, and 1422, for lOO shares each. 

On Mareh 13, 1908, Mclutyre & Co. delivered certiflcate No. 1421 to one 
Lockwood pursuant to some obligation of Mclntyre & Co. Certiflcate No. 1422 
was pledged with the National Bank of Earlville and certificates Nos. 1419 
and 1420 were pledged with tbe Metropolitan Trust Company. Some time 
prior to tbe failure 100 shares were returned to the claimant by Mclntyre & 
Co., so that, at tbe date of the bankruptcy, Mclntyre & Co. owed to claim- 
ant but 300 shares. 

^;=5For other casea ses same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexe'' 
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In this proceeding the claimant secks to follow the 200 shares pledged with 
the Metropolitan Trust Company eertificates Nos. 1419 and 1420. On the 
24th of Apri), 1908, the date of the bankruptcy, after covering the short sales 
of 300 shares of Steel pref erred and 600 New York Central, charging him with 
ail other débit items in his trading account, his spécial account, and Tils op- 
tion account, and crediting him with the value of the stocks belonging to him 
on that day, there was a large crédit balance in his favor of many thousands 
of dollars. 

The market value at the date of the bankruptcy of 200 shares of Union 
Typewrlter Company was $10,000. The 200 shares of Union Typewriter Com- 
pany common stock were sold by the Trust Company on the 3d day of May, 
1908, as follows: 150 shares at 48%, netting $7,212.75 ; 50 shares at 49, net- 
ting $2,441.75 — which sums, together with the proceeds of other stocks, were 
applied in réduction of the indebtedness of Mcintyre & Co. to the Trust Com- 
pany. 

The claimant has filed in this bankruptcy proceeding a claim in which he 
sets forth that he holds as security for the returu of the stock in question, as 
well as ail other stocks, an assignment of life Insurance policies upon tlie 
life of Thomas A. Mcintyre, Sr., who died in July, 190S. The policies in ques- 
tion were assigned about three months before the bankruptcy, no présent con- 
sidération was then paid therefor, and the validity of said assignment is de- 
nied by the trustées. After their assignment, the claimant paid the premiums 
upon said policies, amounting in the aggregate to $6,078.34. 

The counsel for the trustées claim that Mr. Crouse cannot enforce any claim 
that he may hâve against the fund in the Metropolitan Trust Company as 
against the other claimants, for the reason that he has, or claims to hâve, a 
lien on another fund, as well as upon the fund in question. 

My conclusion is that Crouse must first exhaust his remedy in his proceed- 
ing to enforce his lien for the 200 shares of Union Typewriter Company stock 
and other securities against the proceeds of said Insurance policies ; that the 
proportion of the surplus securities and funds in the Metropolitan Trust Com- 
pany to which Crouse would be entitled by reason of his ownership of said 
200 shares of Union Typewriter Company stock, which went Into the pledge 
and were sold by the said Trust Company, should be set aside and held by the 
trustées subject to the resuit of Crouse's proceedings to enforce his lien 
against the proceeds of said insurance policies ; and that, after the resuit of 
Buch proceedings has been ascertained, said fund so set aside by the trus- 
tées as above provided should be distributed as may then be determined. 

This report of the spécial master was confirmed by the District 
Court. The spécial master found that there were ten claimants entitled 
to share in the balance of the fund. He also recommended that there 
should be set aside the sum of $10,000, the market value of the claim- 
ant Crouse's 200 shares of Union Typewriter stock to await the termi- 
nation of his lien on the proceeds of the two policies of insurance as- 
signed to him on the life of Thomas Mcintyre, deceased, "such sum 
then to be distributed as the court may direct." The Suprême Court 
having affirmed the décision of the lower courts establishing Crouse's 
ownership of the policies, the matter was recommitted to the spécial 
master, to détermine the right of ail parties to the fund of $10,000 
which had been set aside as representing the market value of Crouse's 
200 shares of Union Typewriter stock. The master reported that 
Crouse was entitled to share with the other creditors in the $10,000 
fund, but was not entitled to a préférence, and this finding was subse- 
quently confirmed by the District Court. 

[ 1 ] The claimants are ail unable to trace their spécifie securities into 
the surplus fund, and we think that under the circumstances the most 
équitable r/ile is the one foUowed by the District Court, viz., to permit 
them to share pro rata. 
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[2] Crouse was a party to the original proceeding, and it would 
seem that he is bound by the decree awarding a pro rata distribution 
among the claimants. To deplete f urther the small f und in controversy 
by subjecting it to the expense of another référence should be avoided, 
if possible. However, if Crouse is willing to stipulate that the costs 
and expenses of a new référence, if adverse, will be borne by him, 
there may be an order reversing the présent order and remanding the 
cause to the District Court to ascertain the classification of his claim 
with référence to the other claimants to the fund. 

To permit one creditor who was given a préférence over ail the rest 
which enabled him to realize, as stated in the brief of Mr. Lewis, over 
$90,000 upon his claim, to monopolize the small fund which is the sub- 
ject of the présent litigation seems to us inéquitable, unless his right to 
do so be clearly established. Should he f ail to prove his right, we think 
that he should bear the expense of the proceeding. 

The order is affirmed, with costs, unless within 30 days from the date 
of filing this opinion, the appellant, Charles M. Crouse, exécutes and 
files in the District Court an undertaking, to be approved by a judge 
thereof, conditioned for the payment of ail costs, fées, and disburse- 
ments which shall be allowed by that court, in case the investigation as 
to the right of Crouse to a préférence over the other creditors shall be 
decided against him. 



H. D. WILLIAMS COOPERAGE CO. v. TJNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. Marcli 1, 1915.) 

No. 4155. 

1. Public Lands <g=>13 — Sales of Timber feom Unperfected Hombstead — 

Evidence. 

In an action by the government to recover the value of timber eut by 
a homestead entryman and sold before his right had been perfected by 
the requlslte résidence and cultivatlon, évidence held to .lustify a flnding 
that he entered the land and did much vcork upon it in good faith, in- 
tending to make a home for hlmself and his family, and that he eut and 
sold the timber in Ignorance that he was violating the lav?. 

[Ed. Note.— For other cases, see Publie Lands, Cent Dlg. §§ 16-18 ; Dec. 
Dlg. ®=3l3.] 

2. Public Lands <S=>11 — ^Homestead — Eights Acquiked — Sales of Timbee. 

A homestead entryman, vchose right had not been perfected by the 
requisite résidence and cultivatlon, had no légal right to eut and sell tim- 
ber from the uncultlvated part of his homestead. 

[Ed. Note.— For other cases, see Public Lands, Cent, Dig. §§ 9, 11-13; 
Dec. Dig. i®=>ll.] 

3. Public Lands "©=513 — Outting and Bemoving Timbeb — Damages. 

A willful trespasser is liable to the government, not only for the value 
of timber eut and sold from an unperfected homestead, but for the value 
of the product created by his labor. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 16-18; 
Dec. Dig. <S=>13.] 

4. Public Lands <g=>13 — Cutting and Kemoving Timber — Damages. 

Where a homestead entryman acted in good faith, in the belief that 
he had a right to eut and sell timber from his unperfected homestead, he 
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was an innocent and not a willful trespasser, and was liable to the gov- 
ernnient ouly for the value of tlie timber in its original place ; and hence, 
where there was évidence that this was tbe case, the court erred in 
charging tUat he was a willful trespasser, in giving the measure of dam- 
ages applicable to a willful trespasser, and in refusing to charge that if 
a purchaser from the entryman had no knowledge that the timber was eut 
from an unperfected homestead, and if the entryman eut it innocently 
and iu good faith to assess as damages only the reasonable value of the 
timber at the tlme it was eut. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 16-18; 
Dec. Dig. ®=5l3.] 

5. PxTBLic Lands i®=>13 — Cuttinq and Removing Timbek — Damages. 

The same rule of damages Is applicable to a purchaser of timber eut 
from an unperfected homestead as is applicable to the original tres- 
passer. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. §§ 16-18; 
Dec. Dig. ®=13.] 

In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Civil action by the United States against the H. D. WilHams Cooper- 
age Company. Judgment for plaintiff, and défendant brings error. 
Reversed and remanded, with instructions. 

Douglas W. Robert, of St. Louis, Mo., for plaintiff in error. 
Homer Hall, of St. Louis, Mo. (Arthur L. Oliver, of St. Louis, Mo., 
on the brief), for défendant in error. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

ADAMS, Circuit Judge. [1] This was an action brought by the 
United States against the Cooperage Company to recover the value of 
certain timber after it had been manufactured into staves on the 
ground, as charged in the pétition, that the timber was willfully and 
intentionally eut by one Lay from bis homestead entry and sold to the 
défendant by him before his right had been perfected by the requi- 
site résidence and cultivation. The proof tended to show that Lay 
made his entry in 1904, and that in December, 1904, and January, 1905, 
he eut timber and built a house thereon, and moved into it with his 
wife and three chiidren, intending to make a home there ; that he aft- 
erwards built two outbuildings, and cleared and cultivated about five 
acres of ground for a garden ; that he çontinued to live there with his 
family until March, 1907, when, finding himself in debt and unable 
to make a living, he voluntarily relinquished his claim to one Grantham, 
who entered it as a homestead, perfected his entry, and received a 
patent. There was testimony tending to show that after Lay had oc- 
cupied the premises and had done the work just referred to, for a 
period of about a year, a person representing himself to be an agent of 
the défendant, the Williams Cooperage Company, offered to loan 
him $200 to buy a team with and to take his pay in sections of white 
oak timber called "stave bolts." A trade of that sort was then made 
between them. There were two other tracts of land from which Lay 
had acquired the right to eut timber, and from thèse two tracts, as 

£=3For other cases see same topic & KBY-NUMBER iu ail Key-Numbered Digests & Indexes 
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well as from hîs own homestead, he eut trees and worked tîiem into 
stave bolts and delivered the same to the défendant. There was évi- 
dence tending to show that some of the timber so eut was taken from 
the five-acre garden tract and some from the uncukivatgd portions of 
his homestead. Lay testified that he entered the land for improvement 
and cultivation in good faith, intending to make a home for himself 
and family there, and not at ail for the purposes of spéculation ; that 
he eut and sold the timber to the défendant to enable him to purchase a 
team to work his land with ; that most of the timber so eut and sold 
came from the five-acre tract he had cleared for a garden; that the 
person representing himself to be an agent of the défendant told him 
he had a right to eut and sell the timber. He further testified that he 
acted in good faith, believing he had a right to do as he did. In view 
of this and other like testimony, it appears that there was substantial 
évidence tending to show that Lay entered the land and did much work 
upon it in good faith intending to make a home for himself and fam- 
ily, and that he eut and sold timber in ignorance that in so doing he 
was violating the law. No question is made that he had a right to 
eut and sell the timber growing on the five-acre tract which he cleared 
for cultivation. Shiver v. United States, 159 U. S. 491, 16 Sup. Ct. 54, 
40 L. Ed. 231. With this unquestioned right to eut and sell some tim- 
ber, and being advised that he might do so generally, and having a 
purpose to procure with the proceeds of sale a team to work his land 
with, a jury, in the light of Lay's testimony on the subject, might well 
believe and find that Lay was an innocent, as distinguished from a 
willful, trespasser, if that issue had been submitted to them. 

[2-5] The law is well settled that Lay had no légal right to eut and 
sell timber, except from the five-acre tract cultivated by him, and that 
the government might recover the value of the timber as eut from 
the uncultivated part of his homestead. It is also true that, if Lay 
was a willful trespasser in cutting the timber, he would bave been liable 
to the government, not only for the value of the timber as eut, but for 
the value of the product created by his labor. If, on the other hand, 
Lay acted in good faith, in the belief that he had a right to eut and sell 
the timber, although he as a matter of law had no such right, he was 
an innocent and not a willful trespasser, and would hâve been liable 
to the government only for the value of the timber in its original 
place. Durant Min. Co. v. Percy Consol. Min. Co., 35 C. C. A. 252, 
93 Fed. 166; Gentry v. United States, 41 C. C. A. 185, 101 Fed. 51 ; 
United States v. Homestake Min. Co., 54 C. C. A. 303, 117 Fed. 481 ; 
Woodenware Co. v. United States, 106 U. S. 432, 435, 1 Sup. Ct. 398, 
27 L. Ed. 230. 

The same rule of damages is applicable to a purchaser of timber 
from the original trespasser. Woodenware Co. v. United States, su- 
pra. The court charged the jury among other things as follows:' 

"A man cannot go on the land and, because he has not got any money, eut 
off the timber on that land and sell it to a man who sells him the mules. He 
has got no right to do it, and therefore under the law, while an bonest man 
and a straightforward man, which I think he is, under the law he was a 
willful trespasser, and that is what the government charges in the second 
count of the pétition — that he was a willful trespasser." 
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The court charged the jury as to the measure of damages, in har- 
mony with its pronouncement that Lay was a willful trespasser, that 
the government was entitled to recoyer the value of the staves manu- 
factured out of the timber taken oflf the land, not including that taken 
ofï the tract cleared for cultivation. Defendant's counsel duly ex- 
cepted to the two portions of the charge above specified and requested 
the court to charge the jury as follows : 

"If you believe from the évidence that the défendant had no knowledge, at 
the tinae said timber was purchased from Lay, that it had been eut from an 
unperfected homestead, and that Lay eut said timber innocently and in good 
falth, then, if you find for the plaintifC, you will assess the damages only at 
what you believe from the évidence to be the reasonable value of the timber, 
at the time it was eut by said Lay." 

To the refusai to give this instruction, defendant's counsel at the 
time duly excepted. 

In view of the law as hereinbefore stated by us, we think the trial 
judge erred in declaring as a matter of law that Lay was a willful 
trespasser, and that he also erred in directing the jury to fînd for 
the government the value of the staves manufactured out of the timber 
eut and sold by Lay. We think the court should hâve given an instruc- 
tion substantially as requested by defendant's counsel. 

The judgment is reversed, and the cause remanded to the District 
Court, with instructions to grant a new trial. 



KANSAS GAS & ELECTRIC CO. v. CITY OF CHBRRYVALE et aL 

(Circuit Court of Appeals, Eighth Circuit. March 1, 1915.) 

No. 4104. 

EuECTRiciTY <S=94 — Waiees AND Wateb Coubses <©=>188 — Régulation — Util- 
ities Commission. 

Under the Public Utilities Act Kan. (Laws 1911, c. 238) § 3, providing 
that the power and authority to control public utilities and common car- 
riers situated and operated wholly or prlncipally within any city, or prin- 
cipally operated for the benefit of the people of the city, shall be vested 
exelusively in such city, section 31, providing that no common carrier or 
public utility governed by the provisions of the act shall transact busi- 
ness in the state until it shall bave obtained a certificate from the Pub- 
lic Utilities Commission, and section 33, empowering municipal councils 
or commissions to contract with any public utilities situated and operated 
wholly or prlncipally within any city, or operated prlncipally for the 
beneflt of it or its people, a utility company, supplylng water and light 
exelusively to a city, need not obtain a certificate from the Public Utili- 
ties Commission, and its contract with the city cannot be attacked for its 
fallure to obtain such certificate. 

[Ed. Note. — For other cases, see Electricity, Cent. Dlg. § 1; Dec, Dig. 
<e=a4; Waters and Water Courses, Cent Dig. §§ 287, 288; Dec Dig. 
<Ê=s>188.] 

Appeal from the District Court of the United States for the Dis- 
trict of Kansas ; John C. Pollock, Judge. 

Suit in equity by the Kansas Gas & Electric Company against the 
City of Cherryvale and others, to restrain the city from canceling a 

^=»Por other cases see samo topie à KEY-NUMBBR ia ail Key-Numbered Digests & ladaxee 
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contract with complainant, and also to restrain it from entering into 
a contract with the other défendants. From a decree restraining only 
the cancellation of the contract, complainant appeals. Affirmed. 

H. L. McCune, of Kansas City, Mo. (McCune, Harding, Brown & 
Murphy, of Kansas City, Mo., on the brief), for appellant. 

John J._ Jones, of Chanute, Kan. (W. E. Ziegler, of Cofïeyville, Kan., 
on the brief), for appellees. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

ADAMS, Circuit Judge. This was a suit in equity, brought by the 
appellant, the Kansas Gas & Electric Company against the city of 
Cherryvale, a municipal corporation of the state of Kansas, its ofhcers, 
and D. H. Siggins and Sam Q. Smith, to enjoin the city from can- 
celing a certain contract theretofore entered into by the city with ap- 
pellants' assigner, the Cherryvale Electric Light & Power Company, 
for pumping water and furnishing electric light to the city and its 
inhabitants, and also to enjoin the city and Siggins and Smith from 
entering into or performing any like pumping or lighting contract. 
Answers were duly filed by défendants, and the trial court heard 
the case on the pleadings, which consisted of the bill and answers, 
and certain agreed facts, and rendered a decree enjoining the city 
from canceling the contract made with appellants' assigner as prayed 
for by appellant, and dismissing the bill as to the appellees Siggins and 
Smith. The city prosecutes no appeal from the decree against it, but 
the electric company prosecutes an appeal from the decree dismissing 
the bill as to Siggins and Smith. 

Thèse questions only are presented for our considération: (1) 
May Siggins and Smith enter into and perform a pumping and light- 
ing contract with the city of Cherryvale, and in so doing transact 
business as a public utility in that city, without first having secured 
a certificate from the Public Utilities Commission of the state per- 
mitting it to do so? (2) Has appellant a standing in court to question 
the right of Siggins and Smith to do business without a certificate? 

The appellant does not claim that it, by virtue of its contract with' 
the city of Cherryvale, has any exclusive right to perform the work 
contracted for; but its contention is that, having obtained a certifi- 
cate from the Public Utilities Commission of the state permitting it 
to do business as a public utility in the city of Cherryvale, and having 
equipped itself, at great expense, for the performance of that work, 
the city cannot enter into a contract with Siggins and Smith, who hâve 
not secured the permission or certificate of the Public Utilities Com- 
mission of the state authorizing them to do work as a public utility, 
and that under such circumstances plaintifï is entitled to the protec- 
tion of a court of equity against compétition from persons doing busi- 
ness, or attempting to do business, without the permission of the Pub- 
lic Utilities Commission of the state. 

The first and controlling question is whether, under the laws of 
Kansas, Siggins and Smith were required to secure the certificate 
from the Public Utilities Commission of that state. Section 1 of the 
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Public Utilities Law of the state of Kansas (chapter Z38, Laws Kan. 
1911) reads as follows: 

"The Board of Rallroad Commlssloners of the state et Kansas Is tiereby 
constituted and created a Public Utilities Commission for the state of Kan- 
sas, and such Commission is given full power, authority and jurlsdiction to 
supervise and control the publie utilities and ail common carriers, as hereln- 
after defined, doing business in the state of Kansas, and is empowered to do 
au things necessary and convenient for the exercise of such power, authority 
and jurisdiction." 

Section 3 of that act provides that the term "public utility," as used 
in this act — 

"shall be construed to mean every corporation, company, indlvldual, associa- 
tion of persons, * » » ^^g^i » » * control, operate or manage • • * 
any equipment, plant," or "generating machinery * • • for the produc- 
tion, transmission, dellvery or furnishlng of beat, light, water or power. 
* * * The power and authority to control and regulate ail public utilities 
and common carriers situated and operated whoUy or principally withm any 
City or principally operated for the beneflt of such city or its people, shall be 
vested exclusively in such city, subject only to the right to apply for relief 
to said Public Utilities Commission as hereinafter provided in section 33 of 
this act." 

Section 31 of the act is as follows: 

"No common carrier or public utility governed by the provisions of this act 
shall transact business in the state of Kansas until it shall hâve obtained a 
certificate from the Public Utilities Commission that public convenlence will 
be promoted by the transaction of said business and permitting sald applicants 
to transact the business of a common carrier or public utility in this state." 

Section 33 of the act is as follows: 

"Every municipal council or commission shall hâve the power and authority, 
subject to any law tn force at the time, to contract with any public utility or 
common carrier, situated and operated wholly or principally withln any city 
or principally operated for the beneflt of such city or its people, by ordlnance 
or resolution duly considered and regularly adopted. • • * " 

This section (33) empowers the Public Utilities Commission of the 
state to review in certain specified particulars and in a certain speci- 
fied manner the reasonableness of privilèges and franchises granted 
by municipalities to public utilities for certain purposes, but this power 
to review does not in any way modify or affect the power to control 
and regulate public utilities operated wholly or principally within a 
city, vested by section 3 exclusively in such city, or the power con- 
ferred upon municipal councils by section 33 just adverted to. 

Appellant's counsel contend that Siggins and Smith, being a public 
utility, as is conceded, were governed by the provisions of section 31, 
and could not transact business in the state of Kansas until they had 
obtained a certificate from the Public Utilities Commission of the 
state as required by that section. It appears as an uncontradicted 
fact in this case that the business in which Siggins and Smith pro- 
posed to engage — 

"Is situated and located wholly within the city of Cherryvale, Montgomery 
county, Kan., and such proposed business is and will be conducted solely and 
«ntirely for the exclusive beneflt, use, and advantage of the Inhabltants of the 
city of Cherryvale, and not for the use, beneflt, or advantage of any other 
municipality, corporation, finn» or person whatsoever." 
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The question is whether, in view of this conceded fact, Siggins and 
Smith were required to obtain the certificate of the Public Utilities 
Commission of the state before engaging in their contemplated busi- 
ness. 

Inasmuch as it appears that only such public utilities as "are gov- 
erned by the provisions of the act" were required to obtain such 
certificate, and inasmuch as it appears that Siggins and Smith, in so 
far as their contemplated business in the city of Cherryvale is con- 
cerned, were not governed by the provisions of the act, but were sub- 
ject to the exclusive control and régulation of that city, it necessarily 
follows that they were underno obligation to secure a certificate of 
authority to do business in that city from the Public Utilities Commis- 
sion of the State. State ex rel. Marshall v. Wyandotte County Gas Co., 
88 Kan. 165, 127 Pac. 639. 

In view of our conclusion on this question, the second one argued 
by counsel need not be considered. 

The decree below is affirmed. 



BROTHERTON et al. r. BANK OF OTTAWA CO. et al.t 

(Circuit Court of Appeals, Bighth Circuit. Mareh 1, 1915.) 

No. 4224. 

moktoages ©=319 — foeeclosure by action— sufïicienot of evidencb— 
Paymext. 

In a suit to foreclose a mortgage, évidence held to show that a convey- 
ance of property by a grantor of the mortgage to the mortgagee was in- 
tended as security for other debts, and not as payment of tlie mortgage 
debt. 

[Ed. Note.— For other cases, see Mortgages, Cent Dig. §§ 855-863, S75, 
913, 1356, 1366; Dec. Dlg. ®=319.] 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma ; Ralp E. Campbell, Judge. 

Suit by the Bank of Ottawa Company and another against Jay 
Brotherton and others. Decree for complainants, and défendants ap- 
peal. Affirmed. 

Ed Hirsh, of Muskogee, Okl, for appellants. 

Malcolm E. Rosser, of Muskogee, Okl., and Daniel M. Bailey, of 
Ottawa, Ohio (William S. Cochran, of Muskogee, Okl., and James P. 
Eeasure, of Ottawa, Ohio, on the brief), for appellees. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

ADAM S, Circuit Judge. This suit was brought by the Bank of Ot- 
tawa Company against Jay Brotherton, Indianola Contracting Com- 
pany, C. N. Haskell, and É. E. Haskell, to foreclose a mortgage con- 
veying certain real estate situate in the county of Muskogee and state 
of Oklahoma to secure the payment of a promissory note for $2,000, 
made by the défendant Jay Brotherton, payable to the order of defend- 

©=»For other cases see saroe tople & KEY-NUMBER In ail Key-NutDbered Cigests & ludexes 
t Rehearing denicd May 17, 1915. 
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ant Indianola Contracting Company, and by it indorsed, the payment 
of which was guaranteed by défendants C. N. Haskell and L. E. Has- 
kell. A joint answcr was filed by ail the défendants, alleging that the 
note sued on had been paid in full, and praying for a cancellation of the 
note and mortgage. A replication having been filed, the cause was 
tried on the sole issue of payment, and resultcd in a decree awarding 
the complainant a judgment for the amount due on the note and a de- 
cree for strict foreclosure of the mortgage, unless the amount of the 
judgment was paid within 60 days. From this decree the défendants 
prosecute their appeal to this court, and assign for error that the trial 
court erred in not finding that the défendants C. N. Haskell and L. E. 
Haskell had paid the amount due on the note before this suit was 
brought and that the court erred in not decreeing a cancellation of the 
mortgage given to secure the payment of the note. 

On the issue of payment there was conflicting évidence, upon which 
the court might well and reasonably hâve found that the défendants, 
upon whom the burden of proof rested to substantiate their affirmative 
défense, had failed to do so, and we might properly enough indulge the 
permissible presumption that the conclusion reached by the trial court 
on this pure issue o£ f act was correct ; but, in view of the earnest con- 
tention of counsel for the appellants that the court reached an errone- 
ous conclusion, we will briefly consider the évidence. 

The Haskells, being indebted to the Bank of Ottawa in a large sum 
over and above the $2,D00 involved in this suit, on February 10, 1906, 
conveyed to W. H. Harper, cashier of that bank, two certain tracts of 
land, one situated in Lima and the other in Ottawa, Ohio. The deeds 
purported on their face to convey an absolute estate in fee simple with 
no condition of defea.sance, and the Haskells daim that those convey- 
ances were made and accepted by the bank in full payment and settle- 
ment of ail their debt to the bank, including, among others, the note of 
$2,000 involved in this suit. Mr. C. N. Haskell so testified. Mr. 
Harper, the cashier of the bank, who had conducted the transaction for 
the bank, denied this, and asserted that the deeds were made and de- 
livered to the bank as collatéral security only for the payment of the 
entire debt due to the bank. A paper signed by both parties at the time 
reads thus : 

"ïhe Ottawa and Lima, Ohio, real e.state this day sold to me by Lillie E. 
Haskell for $8,500.00. Said considération has not yet been paid by me, and is 
not to be paid until I sell said property, or in lieu of sale 1 may elect to pay. 
In either event, said considération is to be by me credited on my indebted- 
ness of said Lillie E. Haskell to me. In case I elect to sell, I am to get the 
best priée I reasonably can, and pay no more considération than I receive. 
Priées less than above to be approved by us. 

"[Signed] W. H. Harper. 
"Feb. 10, 1906. 
"The above approved by us. 
"[Signed] Lillie B. Haskell." 

At the time the deeds were delivered, the notes representing Has- 

kell's indebtedness, including the $2,000 note, were not surrendered by 

the bank, and Mr. Haskell, who seems to bave conducted the business 

for bis wife, Lillie E. Haskell, testified that Mr. Harper, or the bank, 

221 F.— 16 
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did not promise to surrender them until they could arrange for a resale 
of the property. 

Soon thereafter, when the bank had sold the Lima property, Harper 
went to Guthrie, Okl., and there met Mr. Haskell, and on this occasion 
Mr. Haskell claims that Harper told him he had received so good a 
priée for the Lima lot that the bank was willing to surrender the note 
sued on in this case and certain other notes held by the bank, amounting 
to $9,000, and treat the Ottawa property, the title to which stood in 
Harper's name, as full payment of the $2,000 note in suit and a certain 
other note held by the bank for $1,250. He says that Harper accord- 
ingly surrendered the notes, amounting to $9,000, which the bank then 
held, and agreed upon his return to Ohio to mail the note sued on and 
the note for $1,250 to Mr. Haskell. Mr. Harper admits that he sur- 
rendered the notes for $9,000, but says he never agreed to take the 
Ottawa property in full satisfaction of the note sued on and the other 
note for $1,250, and never agreed to send thèse last-mentioned notes to 
Mr. Haskell on his return to Ohio. 

The record discloses some other évidence, to which we hâve given 
careful attention, and in the light of ail the proof we hâve reached the 
following conclusions: (1) That there was no agreement, at the time 
the Lima and Ottawa lots were conveyed to Harper, that the bank 
would or did take title to those lots in full payment and satisfaction of 
the indebtedness of the Haskells. The mémorandum signed by the par- 
ties cotemporaneously with the exécution of those deeds, while some- 
what vague and obscure, in our opinion, évidences an intention to treat 
those deeds as grants, not of an absolute, indefeasible title in fee sim- 
ple, but merely as a convenience to facilitate the payment of the Has- 
kell's indebtedness to the bank. (2) That there was no agreement made 
by Mr. Harper with Mr. Haskell at Guthrie to surrender the note sued 
on, together with the other specilied note of $1,250, in considération of 
the rétention by the bank of an unconditional title to the Ottawa lot. 

As a resuit we conclude that the défendants failed to make proof of 
payment of the note in suit as pleaded by them. 

The decree of the District Court must therefore be affirmed. 



FIELDkS et al. v. UNITED STATES. 
(Circuit Court of Appeals, Fourth Circuit February 26, 1915.) 

No. 1311. 

1. Ceiiminal Law <ê=>413 — Evidence — Materialitt. 

The exclusion of a question, asked of the arresting offlcer on cross- 
examlnation as to what défendants sald when arrested, held not error, 
where they testified fully in déniai of the charge. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. §§ 928-935; 
Dec. Dig. ©=413.] 

2. Cbiminal Law <ê=3359 — Evidence^Materialitt. 

On trial of défendants for operating an illicit still, testimony ofCered 
to show that other per.'^ons lii'ed in the vicinity of the still, and that there 

(Ê=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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were paths between thelr houses and the still, heU properly excluded, as 
Immaterial, in the absence of any évidence that any of such persons oper- 
ated the still. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 789, 790; 
Dec. Dlg. ©=359.] 

3. WlTNESSES ©=3277 — ImPEACHMENT — ACCUSED AS WlTNESS IN CRIMNAL 

Pkosecution — Former Conviction. 

Where défendants, charged with operatiiia; iiii illicit still, testified in 
their own behalf, it was not error to require tliera on cross-examination 
to admit that they had previously beeu touvicted aud seuteuced for a 
similar offense. 

[Ed. Note. — For other cases, see Wituesses, Cent. Dig. §§ 925, 979-983; 
Dec. Dig. ®=3277.] 

4. Ckiminal Law <g=>829 — Tkial — Instktjctions. 

Refusai of a requested instruction in a criminal prosecution held not 
error, where it was fully covered by the charge given. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2011 ; Dec. 
Dig. <g=5829.] 

In Error to the District Court of the United States for the Western 
District of Virginia, at Big Stone Gap; Henry A. Middleton Smith, 
Judge. _ 

Criminal prosecution by the United States against Aaron Fields and 
Alvin Kiser. Judgment of conviction, and défendants bring error. 
Affirmed. 

S. H. Sutherland, of Clintwood, Va. (T. L. Sutherland, of Lebanon, 
Va., and Geo. C. Sutherland, of Clintwood, Va., on the brief), for 
plaintiffs in error. 

Joseph H. Chitwood, Asst. U. S. Atty., of Roanoke, Va. (R. E. 
Byrd, U. S. Atty., of Richmond, Va., on the brief), for the United 
States. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

KNAPP, Circuit Judge. The plaintiffs in error (défendants below) 
were found guilty by the jury of illicit distilling, and sued out this writ 
of error to review the judgment of conviction. 

On the trial, in August, 1914, it appeared from the government's 
evidepce that E. H. Miller, deputy collector of internai revenue, M. P. 
Colley, a deputy marshal, and j. K. Colley, a posse man, having learned 
of an illicit distillery in Dickenson cotmty. Va., went to the locality on 
the morning of September II, 1913, to investigate. Arriving in the 
vicinity of the still, they took their position at a point where it was 
within sight, though at sonie distance away, and saw two men moving 
about there, apparently at work, but were not near enough to dis- 
tinguish their faces or otherwise recognize them. After keeping up 
this watch for some 25 minutes they returned up the hill, in the direc- 
tion from which they had come, for the purpose, as the record indicates^ 
of Crossing a f ence, which extended down a ridge between the still and 
tht place where they had been watching, and then going down a path 
through the pasture in which the still was located, in a sort of ravine 

Ê=3For other cases se© same toplc & KEY-NUMBER. In ail Key-Numbered Digesits & Indexes 
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or "gulley," as it is described. In making this maneuver they were 
out of sight of the still for something like tvvo minutes. As they pro- 
ceeded down this path they met the défendants at a point about 150 
to 170 feet from the still, and where it could not be seen, and placed 
them under arrest. A moment af tervvards one of the officers ran down 
to the still, which was found deserted, but in full opération. 

The principal questions presented by the assignments of error are 
the following: 

[1] 1. The witness M. P. Colley, who testified for the government 
to the foregoing facts in substance, was asked on cross-examination 
what the défendants said, as to wliat they were doing and where they 
were going, when they were arrested. The avowed purpose of this 
inquiry was, first, to explain the présence and conduct of the défend- 
ants at the time they were apprehended ; and, second, to show that their 
tones of voice, or some exclamation by them, could be heard at the 
still, and thus give warning to any one there to disappear. The trial 
court sustained the government's objection and excluded the testimony. 

.We perceive no error in this ruling. The défendants were not in 
doubt as to the cause of their arrest and the offense with which they 
were charged, and any statements made by them at the time would be 
merely self-serving déclarations, which were inadmissible under 
familiar rules of évidence. They testified fully in déniai of their con- 
nection with the still, but could not deny that they had just left it, 
while the condition of their clothing, and certain articles found in their 
possession, gave some indication that they had been engaged in its 
opération. Moreover, the witness Hammond testified that he was op- 
erating the still, and fled when he heard the voices of the défendants 
and the government officers at the moment the arrest was made. 

[2] 2. On his examination as a witness for the défendants, Johnny 
Kiser was asked where Kerran Hammond, Johnnie Johnson, and other 
persons lived; the declared purpose being to show that Johnson lived 
nearer than the défendants to this still, and that other persons in the 
neighborhood had the same opportunity to operate it. But the testi- 
mony was rejected on the government's objection; the trial court also 
ruling : 

"That It would not permit the défendants to prove that there were other 
paths- leading to and from the dlstillery, or the number of people that lived 
in the neighborhood, or their opportunity to hâve operated the distillery, but 
that it would permit the défendants to prove by any compétent testimony that 
persons other than the défendants did actually own and operate the distillery." 

We are of opinion that this évidence was properly excluded. The 
mère fact that other persons lived near the still, and that there were 
paths between it and their houses, did not tend to exculpate the défend- 
ants, in the absence of testimony indicating that such persons, or some 
of them, were actually carrying on the illicit distilling. In short, ail 
the material facts were disclosed to the jury, and we are unable to sec 
that the défendants were prejudiced by the rejection of the particular 
testimony called for by the question hère considered. 

[3] 3. We cannot sustain the contention that it was error to require 
the défendants to admit on cross-examination the fact of their previoui. 
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conviction and punishment for similar offenses. The trial court was 
careful to explain to the jury tliat this proof was admitted solely for 
its bearing upon the credibility of défendants as witnesses in their own 
behalf, and we are clearly of opinion that it was compétent for that 
purpose. To hold otherwise is to hold that fraud upon the government 
by violation of its revenue laws does not involve moral delinquency, 
which is the test of admissibility in such case, and we are not prepared 
to indorse the proposition that no reflection is cast upon the character 
of a witness by proof that he bas been convicted of cheating the gov- 
ernment. State V. Prater, 52 W. Va. 132, 43 S. E. 230; Southern 
Railway Co. v. Blanford, 105 Va. 390, 54 S. E. 1. 

[4] 4. The défendants allège that it was error for the trial court 
to refuse to give the jury the foUowing instruction : 

"The court tells the jury that, where the évidence relied on for a conviction 
Is whoUy circumstantial, it nmst be of such a character as to preclude every 
reasonable hypothesis inconsistent with the guilt of the accused. It is not 
enough that the mystery of the crime cannot be solved from the évidence ex- 
cept upon the supposition of the defendant's guilt. The facts proven must be 
susceptible of explanation upon no reasonable hypothesis consistent with hls 
innocence." 

The record indicates that this instruction was refused as inapplicable 
and misleading, for the reason that the "government did not rely upon 
circumstantial évidence alone, but upon positive testimony as well," 
and this is said to bave emphasized the alleged error, because it is 
strenuously insisted that the évidence against the défendants was wholly 
circumstantial. Assuming that they are right in contending that there 
was no direct or positive évidence of their guilt, and that refusai to 
give the quoted instruction could not be justified on the ground stated, 
we are nevertheless of opinion that the asserted error was corrected by 
subséquent portions of the charge, which go to the full extent of the 
défendants' request, as appears from the following paragraph: 

"That to flnd the défendants guilty the facts, as they should find them proved 
under the testimony, must be susceptible of explanation upon no reasonable 
hypothesis consistent with their Innocence, and that circumstantial évidence 
should be recelved vdth the greatest care and applied with the utmost caution ; 
that it is never sufficient that the greater weight of probability of évidence 
supports the charge in the indictment. The facts proven must not only be 
consistent with the défendants' guilt, but inconsistent with their innocence; 
that suspicion or probability of guilt, however strong, is not sufficient, and it 
is the actual exclusion of every reasonable hypothesis than that the défendants 
are guilty which justifies a verdict of guilty." 

In view of this clear and unequivocal direction, we are convinced that 
réversible error cannot be predicated upon the assignment hère con- 
sidered. 

The other questions raised by défendants do not appear to bave suffi- 
cient merit to require discussion, and we are therefore constrained to 
hold that the judgment of conviction should be affirmed. 
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TEXAS & P. RY. CO. et al. v. NEW ROADS OIL MILL & MFG. CO., Limited. 
(Circuit Court ot Appeals, Fifth Circuit. March 22, 1915. Rehearing Denied 

Aprll 20, 1915.) 
No. 2673. 

Caekieks <S=>19.V-Rates— Tarijts. 

In Computing the rate for a shipment over Connecting carriers, a tariff 
of tlie initial carrier, naming spécifie rates from desigiiated points to 
otlier designated points, wliich dld net include a junctiou point, does net 
apply, but the rate Is to be based on the local tarilïs of the initial car- 
rier. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 348, 868, 869: 
Dec. Dig. <S=>193.] 

In Error to the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Action by the New Roads Oil Mill & Manufacturing Company, Lim- 
ited, against the Texas & Pacific Railvvay Company and another, to 
recover overcharges of freight. Judgment for plaintiff, and défendants 
bring error. Reversed and remanded, with instructions. 

ïhls suit was brought by the défendant in error to recover of the plaintlffs 
in error certain alleged overcharges of freight on cotton seed shlpped from 
varions stations on the Unes of the St. Louis, Iron Jlountain & Southern Rail- 
way Company and its branch, known as the New Orléans & Northwestern 
Rallroad, to Ferriday, the junction point with the Texas & Pacific, and thence 
over the latter to New Roads, ail stations in Louisiana. 

The following stipulation of counsel discloses the question arising and to 
be decided on this wrlt of error: 

"(2) Plaintiff contends that, in order to calculate the proper freight rates 
ehargeable on the shlpments Involved in this case, tariff L. C. No. 95 of the 
Texas & Pacific Railway Company should be applied in conjunction with 
tariff No. 699-Â of the New Orléans & Northwestern Railway Company, on 
ail of said shlpments made prior to October 11, 1910, and that on shlpments in- 
volved in this case raade on and after October 11, 1910, the proper freight 
rates ehargeable should be arrlved at by applylng said tariff L. C. No. 95 of the 
Texas & Pacific Railway Company, in conjunction with tariff No. 1264-A of 
the St. Louis Iron Mountain & Soutliern Railway Company. 

"Défendants deny that elther of the said tarlffs No. G99-A or 12e4-A are 
applicable to the shlpments Involved in this case, but admit, if thèse tariffs 
are applicable, as plaintiff contends, that plaintiff has been .overcharged In 
freight rates on said shlpments to the amount of $5,002.57, with iuterest and 
costs, as claimed in its pétition. 

"Défendants coiitend that the tarlffs applicable to the shlpments involved 
in this case are as foUows: 

"(1) On ail shipments made prlor to November 19, 1910 (except shlpments of 
date'November 11, 1910, from Mansford, account Tallulah), tariff L. C. No. 
95 of the Texas & Pacific Railway Company, in conjunction with tariff No. 
4-A of the New Orléans & Northwestern. 

"(2) On shipments of date November 11, 1910, from Mansford, account Tal- 
lulah, tariff L. C. No. 95, Texas & Pacific Railway Company, in conjunction 
with tariff No. 5504 of the St. Louis, Iron Mountain & Southern Railway Com- 
pany. 

"(3) On ail shlpments made on and after November 19, 1910, tariff L. C. 
No. 95 of the Texas & Pacific Railway Company, in conjunction with tariff 
No. 2496 of the St. Louis, Iron Mountain & Southern Railway Company. 

"Plaintiff dénies that thèse tarifis No. 4-A and 5504 and No. 2496 are ap- 
plicable to the shipments involved in this case, but admit, if thcy are applica- 
ble, as défendants eontend, that plaintiff has been overcharged only $761.32. 

Ê::^For other cases see same topic & KEY-NUMBER in ali Key-Numbered Digests & Indexes 
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"Plalntiff admlts that a tender of $761.32, wlth Interest and costs added to 
date, has been made to It in this case by défendants, and refused." 

It is well to note that tariffi 1264-A Is substantially a reissue of tariff Ne. 
699-A, and superseded the latter as to shipments made after October 11, 1910. 
Tariff 1264-A, however, did not apply to the Texas & Pacific Railway at the 
time the shipments in controversy moved. The three tariffs, 4-A, 5504, and 
2496, were regular local tariffs prescrlblng local rates on varions commodities, 
and were governed by Western Classification. 

IDuring the time that the shipments moved, the following tariffs were pub- 
llshed by the carriers, approved or authorized by the Railroad Commission of 
Louisiana, without exceptions, save such as are noted on the tariffs, to wit: 

(a) Tariff L. C. No. 95 of the Texas & Pacific Kailway Company. 

(b) Tariff No. 699-A of the New Orléans & Northwestern Ralhvay Company, 
and other railroad companies, in effect up to October 10, 1910. 

(c) Tariff No. 1264-A of the St. Louis, Iron Mountain & Southern Railway 
Company, effective on and after October 10, 1910. 

(d) Tarilf No. 4-A of the New Orléans & Northwestern Railroad, effective 
up to November 19, 1910. 

(e) Tariff No. 5304 of the St. Louis, Iron Mountain & Southern Railway Com- 
pany, in effect on November 11, 1910. 

(f) Tariff Xo. 2496 of the St. Louis, Iron Mountain & Southern Railway 
Company effective on and after November 19, 1910. 

A jury was waived and the cause submitted to the court. Adopting the 
contention of counsel for the défendant in error, the court rendered judg- 
ment accordlngly, to which the plaintift's in error excepted, and to review the 
judgmeut they bave prosecuted this writ of error. 

Walker B. Spencer, Charles Payne Fenner, Philip S. Gidiere, and 
Esmond Phelps, ail of New Orléans, La., and Henry Bernstein, of 
Monroe, La., for plaintiffs in error. 

E. Howard McCaleb, of New Orléans, La., and Wm. C. Carruth, 
of New Roads, La., for défendant in error. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. If tariff 699-A be not applicable to shipments 
made by the défendant in error, prior to October 11, 1910, over the St. 
Louis, Iron Mountain & Southern Railway and its branch, the New 
Orléans & Northwestern Railroad, to Ferriday, and thence, over the 
Texas & Pacific Railway, to New Roads, then the contention of the 
défendant in error cannot be sustained. There is no controversy as 
to the rate over the Texas & Pacific f rom Ferriday to New Roads ; the 
only insistence of the défendant in error being that the rate prescribed 
by tariff 699-A over the St. Louis, Iron Mountain & Southern and its 
branch to Ferriday should hâve been applied to its shipments, rather 
than the local rate of tariff 4-A. 

Tariff 699-A and its successor, 1264-A, are tariffs naming spécifie 
rates from certain designated points to particular stations ; and Fer- 
riday was not one of the stations therein named. Thèse two tariffs did 
not, therefore, apply to Ferriday, and were inapplicable to the ship- 
ments involved in this case. The local tariffs, 4--A, 5504, and 2496, 
were plainly applicable, and as the plaintiffs in error applied the local 
rate thus prescribed, in connection with the Texas & Pacific rate, less 
10 per cent., in obédience to the rules of the Railroad Commission of 
Louisiana, they were clearly within their rights, and judgment should 
hâve gone in their favor. 
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This précise question has been considered by Ihe Louisiana Rail- 
road Commission, in a penalizing proceeding between the parties now 
before this court, and the Commission after careful investigation and 
upon elaborate arguments, held as f ollows : 

"The correct rates to apply on shipments of cotton seed moviiig from points 
on the New Orléans & Nortliwestern Kailroad to New Roads prior to the is- 
suance of the St. Louis, Iron Mountain & Southern Rallway Conipany's tariff 
No. 1264-A, and during the time in which the shipments upon whlch ovcr- 
charges are claimed moved, was the New Orléans & Northwestern Railroad 
Conipany's local distance tarifif No. 4-A. We cannot agrée wiîh the contention 
of the pialntiffs that New Orléans & Northwestern Railroad Conipany's freight 
tariff No. C)9î)-A should hâve applied on thèse shipments, since it was a tariff 
naming spécifie rates from certain spécifie points to particular stations named 
In the tarife." 

It would seem that the Commission was considering the particular 
shipments in question hère. Its ruling was, we think, entirely correct. 

The judgment should be reversed, and the cause remanded to the 
trial court, with instructions to render judgment in accordance with 
the foregoing views and pursuant to the stipulation of counsel. 

So ordered. 



SHORT V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. March 10, 1915.) 

No. 4302. 

1. Criminai, Law ©=31048— Appeal— Réservation of Grounus of Review— 

Necessitt of Exceptions. 

Assignments of error, not based upon rulings of the trial court duly ex- 
cepted to, are unavailing. 

[Ed. ^'ote. — For otlier cases, see Criminai Law, Cent. Dig. §§ 2656, 
2657, 2670; Dec. Dig. <g=5l048.] 

2. Cbiminal Law <S=>901— Motion fob Directed Verdict— Waiver. 

Accused's request for a directed verdict at the close of the government's 
évidence was waived by introducing évidence after it was overruled. 

[Ed. Note. — For other cases, see Criminai Law, Cent. Dig. § 2124 ; Dec. 
Dig. ©=901.] 

3. Cbiminal Law >^=>1169 — A-PPeal— Review— Errors Favorable to Appel- 

lant. 

There was no merit in an assignment of error complaining of the over- 
ruling of an objection to a question, where the auswer was favorable to 
aecused. 

[Ed. Note. — For other cases, see Criminai Law, Cent. Dig. §§ 754, 3088, 
3130, 3137-3143; Dec. Dig. <S=>1169.] 

4. Criminal Law ©=404— Evidence — Comparison of Handwritino. 

Under the express provisions of Act Feb. 26, 1913, c. 79, 37 Stat. CS3 
(Comp. St. 1913, § 1471), where the geuuiueness of accused's alleged liand- 
writing was involved, a writing admitted by him to be in his handwriting 
was properly received for purposes of comparison. 

[Ed. Note.— For other cases, see Criminai Law, §§ 873, 891-893, 1457; 
Dec. Dig. ©=i04.] 

In Error to the District Court of the United States for the District 
of Minnesota; Page Morris, Judge. 

©SjFor other cases see same topie & KEY-NUMBER in ail Key-Numbered Digesis & Indexes 
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William Short was convicted of an offense, and he brings error. 
Affirmed. 

Charles W. Scrutchin, of Bemidji, Minn., for plaintiff in error. 
Alfred Jaques, U. S. Atty., and Egbert S. Oakley, Asst. U. S. Atty., 
both of Duluth, Minn., for the United States. 

Before SANBORN and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. [ 1 ] Plaintiff in error was convicted and 
sentenced for a violation of the White Slave Traffic Act (Act June 25, 
1910, c. 395, 36 Stat. 825 [Comp. St. 1913, §§ 8812-8819]). Thirteen 
assignments of error appear in the record. Assignments of error, how- 
ever, not based upon rulings of the trial court duly excepted to, are un- 
availing. 

Counsel for plaintiff in error has grouped the errors relied upon as 
foUows : 

[2] First. Those that relate to the sufficiency of the évidence to jus- 
tif y the verdict. In regard to this assignaient the record does not show 
that this question was in any way presented to the trial court for déci- 
sion, except by a request for a directed verdict at the close of the évi- 
dence for the United States. This request was waived by proceeding 
to introduce évidence after it was overruled. 

Second. Errors in the admission of évidence. Margie Reinke, a wit- 
ness for the prosecution, was asked this question : 

"Did you ever hâve any talk with the défendant, in which he stated that 
he had sent for her?" A. "Yes, sir." Q. "When was that?" A. "That was 
in July, when he sent for me." 

Counsel for défendant moved to strike out the ansvver, the last part 
of it as not responsive to the question. The record shows no ruling up- 
on this motion, nor any exception to the questions asked the witness 
by the court. 

[3] Third. Hugh Taylor, another witness for the prosecution, was 
asked the f ollowing question ; 

"When you received from the défendant money to be transmltted by wire, 
did he sign his own name to the blank, such as this Exhibit 3?" 

Counsel for défendant objected to the question as foUows: 

"That is objected to as leadlng; as calling for the conclusion of the wit- 
ness ; as immaterial, incompétent, and Irrelevant." 

The court overruled the objection and allowed an exception. The 
witness answered : 

"He did not sign his name to this one." 

As the answer to the question was favorable to the défendant, there 
is no merit in this assignment. 

[4] Fourth. The défendant, when on the stand, was asked by coun- 
sel for the prosecution : 

"What do you say now as to Government Exhibit 4^ being in your band- 
writing?" A. "That is my handwriting." 
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Counsel for prosecution offered in évidence Government Exhibit 4^, 
being the envelope which the witness bas identified as being in bis hand- 
writing. 

Counsel for défendant: "That is objected to as immaterial, incoiui)etent, 
and irrelevant." 

The Court: "It may be admitted for the purpose of comparison. It Is ad- 
mitted solely for the purpose of comparison with Government Exhibit 3." 

Exhibit 4^ was not in évidence for any other purpose than compari- 
son. Prior to February 26, 1913 (37 Stat. 683), the admission of the 
exhibit would hâve been error. On the date mentioned, however, 
Congress by the law referred to provided : 

"In any proceeding before a court or judicial officer of the United States 
where the genuineness of the handwriting of any person may be involved, any 
admitted or proved handvrriting of such person shall be compétent évidence 
as a basis for comparison by witnesses, or by the jury, court, or offlcer con- 
ducting such proceeding, to prove or disprove such genuineness." 

Fifth. Errors of court in making statements prejudicial to défendant 
in présence of jury. There v/as no objection made or exception taken 
to the remarks of the court of which complaint is made. 

Sixth. Errors in charge of court. No objection or exception was 
taken to the charge, and the record fails to show that any requests to 
charge were made or refused. 

Judgment below affirmed. 



JOHNSON V. UNITED STATES. 

(Circuit Court of Appeals, Elghth Circuit. March 2, 191.5.) 

Witnesses <©=553— Husband and Wife— Compbtenct fob ob Against Each 
Otheb. 

On the trial of a person for aiding and assisting in the transportation 
of his wife in Interstate commerce, for purposes of prostitution, etc., in 
violation of Act June 25, 1910, c. 395, § 2, 30 Stat. 825 (Comp. St. 1913, 
§ 8813), the wife was not a compétent witness for the government, as 
the common-law rule that neither husband nor wife eau testlfy against 
the other has not been changed, except as modlfled by Rev. St. 1878, f 
858, providing that no witness shall be excluded on account of color, or 
in any civil action, because he is a party to, or interested in, the issue 
tried, and that In other respects the laws of the state shall be the rules 
of décision as to the competency of witnesses in trials at common law 
and in equlty and admlralty ; that section not afCectIng the common-law 
inconipetency of a husband or wife as a witness against the other in a 
criminal trial. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dlg. §§ 137-141 ; Dec. 
Dlg. <S==>53. 

Competency of witnesses in fédéral courts, following state practice, see 
notes to O'Connell v. Reed, 5 C. C. A. 602 ; Hinchman v. Parlin & Oren- 
dorff Co., 21 C. C. A. 278.] 

In Error to the District Court of the United States for the Southern 
District of lowa; Smith McPherson, Judge. 

Charles W. Johnson was convicted of an offense, and he brings er- 
ror. Reversed and remanded, with direction-s. 

(Ê=>For other oasea see same topio & KEY-NUMBER lu ail Key-Numbered Digests cS: Indexes 
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F. E. Thompson, of Burlington, lowa, and F. M. Ballinger, of Keo- 
kuk, lowa, for plaintiff in error. 

Claude R. Porter, of Centerville, lowa, for défendant in error. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SMITH, Circuit Judge. Charles W. Johnson, plaintiff in error, was 
indicted in the court below for violating the provisions of the act of 
June 25, 1910 (36 Stat. 825), commonly known as the White Slave 
Act. He was charged in the indictment with having aided and assist- 
ed in obtaining transportation for a wonian named Maude John- 
son to be transported from Burlington, lowa, to Monmouth, 111., in in- 
terstate commerce, for the purpose of prostitution and debauchery, in 
violation of the provisions of section 2 of the act above mentioned. 

At the trial Maude Johnson was called as a witness on behalf of 
the government, and after it was made to appear that she was the 
wife of the défendant, and that the case disclosed no personal violence 
upon either the wife or the husband, counsel for défendant objected 
to her testifying on the ground that she was not a compétent witness. 
This objection was overruled by the court, due exceptions allowed, 
and she testified to the facts substantially as charged in the indictment. 
This was ail the évidence in the case. Again, after her testimony 
had been taken and no personal violence shown, defendant's counsel 
moved the court to instruct the jury not to consider the testimony 
of the wife. This motion was denied, and defendant's counsel duly 
excepted. A verdict of guilty followed, and défendant was sentenced 
to serve a term of five years in the Minnesota state penitentiary and to 
pay the costs of the case. 

The only question presented for our considération is: Could the 
wife testify against the husband upon a trial of the charge preferred 
in the indictment? At common law the rule was that neither husband 
nor wife could testify against each other. Stein v. Bowman, 13 Pet. 
209, 10 L. Ed. 129 ; Bassett v. United States, 137 U. S. 496, 11 Sup. Ct. 
165, 34 L. Ed. 762; Hopkins v. Grim.shaw, 165 U. S. 342, 17 Sup. Ct. 
401, 41 L. Ed. 739. And this rule has not been changed by any statute 
of the United States, except as modified and limited by section 858 
of the Revised Statutes of 1878, and this section does not affect the 
common-law incompetency of a husband or wife from testifying 
against each other in a case like the présent. See cases supra. More- 
over it has no application to criminal trials. Hendrix v. United States, 
219 U. S. 79, 85, 31 Sup. Ct. 193, 55 L. Ed. 102. 

On the authority of thèse cases we conclude that the trial court 
erred in holding the wife of the défendant to be a compétent witness 
against him. The rule is différent in civil cases. Harris v. Brown, 
109 C. C. A. 60, 187 Fed. 6. 

The judgment is reversed, and the cause remanded to the District 
Court, with directions to grant a new trial. 
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COÛTÂT et al. V. MORGAN, Warden. 

(Circuit Court of Appeals, Eiglith Circuit. March 8, 1915.) 

No. 4285. 

1. Habeas Corpus ®=345—,Turisdiction— United States Courts. 

On habeas eoi-pus by persons confinée! in tlie pcnitentiary at Lenven- 
worth, Kan., under a judgment of conviction affinucd by the Circuit Court 
of Appeals for tlie Seventli Circuit, tlie décision of that court cannot be 
revlewed by the Circuit Court of Appeals for the lilghth Circuit. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dig. §§ 38-45; 
Dec. Dig. ®=45. 

Jurisdiction of Circuit Courts of Appeals in gênerai, see notes to I-^an 
Ow Bew V. TJnlted States, 1 C. C. A. 6 ; United States Freehold Land & 
Emigration Ce. v. Gallegos, 32 C. C. A. 475.] 

2. Habeas Corpus tS=>4 — Grodnds— Ebeoks Beviewable on Writ of Ekrok. 

The writ of habeas corpus may not be used as a writ of error to re- 
view matters that could hâve been presented on such a writ. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 4; Dec. 
Dig. <©=»4.] 

Appeal from the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Pétition by PhilUp A. Cooley and others for a writ of habeas corpus 
directed to Thomas W. Morgan, Warden of the United States Peniten- 
tiary at Leavenworth, Kan. From a judgment denying the pétition, 
the petitioners appeal. Affirmed. 

Turner W. Bell, of Leavenworth, Kan., for appellants. 

L,. S. Harvey, Asst. U. S. Atty., of Kansas City, Kan. (Fred Robert- 
son, U. S. Atty., and Francis M. Brady, Asst. U. S. Atty., both of 
Topeka, Kan., on the brief), for appellee. 

Before ADAMS and CARUAND, Circuit Judges, and AMIDON, 
District Judge. 

CARLAND, Circuit Judge. [\, 2] Appellants hâve appealed from 
the judgment of the United States District Court for the District of Kan- 
sas denying their pétition for a writ of habeas corpus. They were 
among the persons sentenced by the United States District Court for 
the District of Indiana in the case of United States v. Frank M. Ryan 
et al., and are now serving their sentences at the United States peni- 
tentiary at Leavenworth, Kan. They were indicted, tried, and convict- 
ed of violating sections 37 and 232-235 of the Criminal Code (Act 
March 4, 1909, c. 321, 35 Stat. 1096, 1134, 1135 [Comp. St. 1913, §§ 
10201, 10402-10405]). They, with other défendants, sued out a writ 
of error from the Circuit Court of Appeals for the Seventh Circuit, 
and that court affirmed the judgment of conviction. 216 Fed. 23, 132 
C. C. A. 257. There is no question presented on the présent appeal that 
could not bave been presented on the writ of error, and many of them 
were so presented and decided adversely to appellants. 

The judgment below must be affirmed. We hâve no authority to re- 
view the décision of the Circuit Court of Appeals of the Seventh Cir- 

®=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digeats & lude.vej 
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cuit, neither hâve we any authority to permit the writ of habeas corpus 
to be used as a writ of error. United States v. Pridçeon, 153 U. S. 48, 
14 Sup. Ct. 746, 38 L. Ed. 631 ; In re Swan, 150 U. S. 637, 14 Sup. Ct. 
225. 37 L. Ed. 1207; Ex parte Tyler, 149 U. S. 164, 13 Sup. Ct. 785, 
37 L. Ed. 689; Ex parte Frederich, 149 U. S. 70, 13 Sup. Ct, 793, 37 
L. Ed. 653; Ex parte Coy, 127 U. S. 731, 8 Sup. Ct. 1263, 32 L. Ed. 
274; Ex parte Yarbrough, 110 U. S. 651, 4 Sup. Ct. 152, 28 L. Ed. 
274; Ex parte Siebold, 100 U. S. 371, 25 L. Ed. 717; In re Nevitt, 117 
Fed. 448, 54 C. G. A. 622; Deming v. McClaughry, 113 Fed. 639, 51 
C. C. A. 349; In re Reese, 107 Fed. 942, 47 C. C. A. 87; Rose v. Rob- 
erts, 99 Fed. 948, 40 C. C. A. 199; Ex parte Buskirk, 72 Fed. 14, 18 
C. C. A. 410; In re Johnson (C. C.) 46 Fed. 477; In re Davison (C. C.) 
21 Fed. 618 ; Whitney v. Dick, 202 U. S. 132, 26 Sup. Ct. 584, 50 L. Ed. 
963 ; Roberts v. Reilly, 116 U. S. 80, 6 Sup. Ct. 291, 29 L. Ed. 544, and 
Wales V. Whitney, 114U. S. 564, 5 Sup. Ct. 1050, 29 h. Ed. 277. 



STRtJB V. GAMBLE. 
(Circuit Court of Appeals, Elghth Circuit. March 10, 1915.) 
No. 149. 

Bankbuptcy <g:=5l43 — Propertt Parsinq to Trustée— Stock or Liquors. 

Under Banltr. Aet July 1, 1898, c. 541, § 70a (5), 30 Stat. 565 (Comp. St. 
1913, § 9654), vesting in tlie trustée ail property of the bankrupt which, 
prier to the flling of the pétition, he could by any means hâve transferred 
or which might bave been levied upon and sold under judicial proœss 
against biœ, upon the bankruptcy of a llcensed retail liquor dealer, his 
stock of liquors passed to the trustée, notwithstandlng the claim that the 
trustée, under the law of the state, could not sell or dispose thereof ; it 
being lawful for one duly llcensed to sell such liquors at retail, espeeially 
where the bankrupt, by agreement with the trustée, had sold such liquors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. 8§ 194, 201, 202, 
213-217, 223, 224 ; Dec. Dig. ®=>143.] 

Pétition to Revise Order of the District Court of the United States 
for the District of South Dakota ; James D. EUiott, Judge. 

In the matter of Daniel E. Strub, bankrupt, of whose estate Hugh 
S. Gamble is trustée. On pétition by the bankrupt to revise an order 
sustaining the trustee's claim to certain property. Pétition denied, 
except as to an attorney fee, which is disallowed. 

Joe Kirby, of Sioux Falls, S. D., for petitioner. 

C. O. Bailey, J. H. Voorhees, P. G. Honegger, and T. M. Bailey, ail 
of Sioux Falls, S. D., for respondent. 

Before SANBORN and CARLAND, Circuit Judges, and AMI- 
DON, District Judge. 

CARLAND, Circuit Judge. This is a pétition by Strub to revise 
in matter of law a judgment of the United States District Court for 
South Dakota, made and entered August 7, 1914. The facts appear- 

^=»For other cases see aame topio & KEY-NUMBBR In aU Key-Numbered Pigests & Indexes 
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ing in the record upon which the question of law arises are as follows : 
Strub was adjudicated a bankrupt on an involuntary pétition June 5, 
1913. On that date he was engaged in the sale of intoxicating liquors 
at retail in Sioux Falls, S. D., and was duly licensed so to do until July 
Ist following. Under section 346, C. C. P. S. D., he was entitled to a 
Personal property exemption of $750 from any money or personal 
property he possessed. Strub claimed that his stock of intoxicating 
liquor did not pass to the trustée, as under the law of South Dakota 
the trustée could not sell or dispose of the sanie. The trustée not 
agreeing to this view, it was agreed that Strub should continue to 
operate his place of business under his license, and that, if it should 
be finally determined that the liquor was property, the money which 
Strub should receive from a sale thereof should be charged against his 
exemptions ; otherwise, not. The amount realized from the sale of the 
liquor by Strub was $567.41. The trustée, insisting that the liquor was 
property which passed to him, charged the amount thus realized from 
a sale thereof against Strub's exemptions. 

Without detailing ail the proceedings had below, it is sufficient to 
say that the District Court sustained the claim of the trustée. It was 
lawful on the date of the adjudication, and subséquent and prior thereto, 
for one duly licensed by the city and county commissioners to sell in- 
toxicating liquors at retail in Sioux Falls. The question presented for 
décision is : Was the stock of liquors property which passed to the trus- 
tée on the adjudication in bankruptcy under section 70a (5) of the 
Bankruptcy Act? By what principle of law Strub can be heard to say 
that the liquor he sold for S567.41 was not property is not at ail clear. 
Section 70 of the Bankruptcy Act provides as follows : 

"The trustée of the estate of a bankrupt, upon his appointment and qualifi- 
cation, and his successor or successors, if he shall hâve one or more, upon his 
or their appointment and qualification, shall in turn be vested by opération 
of law with the title of the bankrupt, as of the date he was adjudged a bank- 
rupt, except in so far as it is to property which is exempt, to ail * * * 
(5) property which prior to the filing of the pétition he could by any means 
hâve transferred or which might hâve been levied upon and sold under judi- 
cial process against him." 

In the face of the fact that Strub did transfer the intoxicating liquors 
for $567.41, how can it be said that the title did not pass under section 
70a? Page v. Edmunds, 187 U. S. 596, 23 Sup. Ct. 200, 47 L. Ed. 318. 
In our opinion, the title to the intoxicating liquor did pass to the trustée, 
and the question whether he could sell it or not has become académie. 

The pétition to revise is denied, except as to the attorney fee of $20, 
which we disallow, following Peck et al, Petitioners, v. Richter, Re- 
spondent (decided by this court) 217 Fed. 880, 133 C. C. A. 590. 
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KRALJER V. SNARB & TRIEST CO. et aL 
(Circuit Court of Appeals, Second Circuit. February 9, 1915.) 

No. 155. 

1. Bkidges cS=>46 — ToBTs — Dbfective Bridge — Res Ipsa Loquittub. 

On a libel for injuries to a deck hand on a tugboat, caused by a rivet 
falling from a bridge as tbe tug passed under it, where it appeared that 
tlie city's employés liad been removing old rivets and replacing tliem with 
new ones, the doctrine of res Ipsa loquitur applies, so fhat tbe burden of 
explaining the cause of the accident rested with the city, although the 
burden of proof still remained with the libelant. 

[Ed. Note.— For other cases, see Bridges, Cent. Dig. §§ 108, 110-122; 
Dec. Dig. <g=>46.] 

2. Municipal Coepoeations <®=>753— Toets — Defective Beidge — Res Ipsa 

loquitue. 

Evidence that the city had adopted ample précautions to avold such 
accidents, but that its employés frequently departed from the System In 
such a manner as to render the falling of rivets probable, is not a suffl- 
cient explanatlon to relleve the city from liability. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1584, 1586; Dec. Dig. <S=:»753.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by John Kraljer, by Peter Kraljer, his guardian ad litem, 
against the Snare & Triest Company and others. Decree for the 
Ubelant, and respondent City of New York appeals. Affirmed. 

Frank L. Polk, Corp. Counsel, of New York City (Terence Farley 
and E. Crosby Kindleberger, both of New York City, of counsel), for 
appellant. 

Barry, Wainwright, Thacher & Symmers, of New York City (Her- 
bert Barry and James K. Symmers, both of New York City, of coun- 
sel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. July 15, 1913, at about 12:30 p. m., the 
libelant, a deck hand on the tug G. M. Sorrell, was struck by an old 
rivet coming from the Williamsburg Bridge, across the East River, as 
the tug passed under it. No one on the bridge saw the rivet fall, or 
knew of any rivet likely to fall. The city had been engaged the day 
before in driving out old rivets from the top chord, and on the day of 
the accident in driving new rivets in their places. It was the lunch 
hour at the time the libelant was injured, and no work was going on. 

A scaffold, composed of loose boards, was erected on each side of 
the chord, with upright boards on the outside edges to prevent rivets or 
tools from roUing off, and the scaffolds were covered by canvas, to pre- 
vent rivets or tools from dropping down between the boards. Besides 
this, a bag was provided to catch the old rivets as they were driven out. 
After that they were put in a pail, which was from time to time lowered 
down to the foot walk below and carried from that point to a box some 
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distance away, in which they ^ere deposited. The System outlined 
was properly held by Judge Learned Hand to be admirable. It, how- 
ever, shows that accidents caused by falling rivets were to be appre- 
hended, and the proofs show that rivets were not ahvays put in the 
bag or pail, but were often laid by the workmen upon différent parts 
of the structure, to be aftervi'ards removed to the box, and were not 
always cleaned up at the end of the day. Rivets so placed might hâve 
been shaken off by the vibration of the bridge. 

[1, 2] We thinif the doctrine of res ipsa loquitur applies to this situ- 
ation. It does not relieve the libelant of the burden of proof, but does 
put the burden of évidence — that is, of explanation — on the respond- 
ent. Sweeney v. Erving, 228 U. S. 233, 33 Sup. Ct. 416, 57 L. Ed. 815, 
Ann. Cas. 1914D, 905. The explanation the city made would hâve been 
sufficient, but for the fact that it disclosed fréquent departures from 
the System which might cause just such an accident as happened. The 
award seems to us large, but the duty of fixing the damages rested upon 
the primary court, and we do not think the award to be so excessive as 
to justify us in disturbing its conclusion. 

Decree affirmed. 



TJNITED STATES, for Use of THKOCKMORTON, v. RUGGLES et aL 
(Circuit Court of Appeala, Slxth Circuit Mardi 6, 1915.) 

No. 2755. 
Bankbuptct !S=>439 — Action on Bond of Tbustee — Mode of Review — "Pro- 

CEEDING IN BANKBtrPTCT." 

Aa action on the bond of a trustée In bankruptcy, brought uuder Bankr. 
Act July 1, 1898, c. 541, § 501i, 30 Stat. 558 (Comp. St. 1913, § 9634), is not 
"a proceeding In bankruptcy," but a plenary action, and the judgment 
thereln is not reviewable by pétition to revise, under section 24b. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. <S=^43Q. 

For other définitions, see Words and Phrases, First and Second Séries, 
Bankruptcy Proceedings. 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. 0. A. 9.] 

Pétition to Revise an Order of the District Court of the United 
States for the Southern District of Ohio; Sater, Judge. 

Action at law by the United States, for the use of Margaret Alice 
Throckmorton, against Samuel T. Ruggles and others. Judgment 
for défendants, sustaining demurrer, and plaintiff brings pétition to 
revise. Dismissed. 

John I. Throckmorton, of Clarksburg, Ohio, for petitioner. 
Wilby G. Hyde, of Chillicothe, Ohio, for défendants. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 

Judges. 

PER CURIAM. This is a suit upon the bond of a trustée in bank- 
ruptcy, given under section SOb of the Bankruptcy Act. The Dis- 

<g=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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trict Court sustained a demurrer to plaintifï's pétition, dismisscd the 
same, and denied plaintiff's pétition for rehearing. Plaintiff seeks 
to review this action by pétition to revise, under section 24b of the 
Bankruptcy Act. 

Tiie pétition to revise must be dismissed. Section 24b of the Bank- 
ruptcy Act relates only to proceedings in bankruptcy, as distinguished 
from controversies arising in bankruptcv and from plenary suits. 
Coder v. Arts, 213 U. S. 223, 233, 235, 29 Sup. Ct. 436, 53 L. Ed. 
772, 16 Ann. Cas. 1008; In re Loving, 224 U. S. 183, 188, 32 Sup. 
Ct. 446, 56 L. Ed. 725; In re Mueller (C. C. A. 6) 135 Fed. 711, 715, 
68 C. C. A. 349; Barnes v. Pampel (C. C. A. 6) 192 Fed. 525, 527, 
113 C. C. A. 81. This suit upon the trustee's bond is not a pro- 
ceeding in bankruptcy. The statute expressly provides that it must 
be brought within two years after the estate is closed (Bankruptcy 
Act, § SOm), thus negativing the idea that the suit is a proceeding 
in bankruptcy, notwithstanding the authority of the bankruptcy court 
under section 2(12) to reinstate cases. 

The suit appears to be the ordinary action at law upon the trustee's 
bond which, by section 50h of the Bankruptcy Act, must be brought 
in the name of the United States for the use of the person injured 
by breach of its condition. Such an action is a plenary suit. Sco- 
field V. U. S. (C. C. A. 6) 174 Fed. 1, 4, 98 C. C. A. 39- It bas been 
held that it could be brought in the state court as well as in the féd- 
éral court. Alexander v. Union Surety & Guaranty Co., 11 Am. Bankr. 
Rep. 32, 89 App. Div. 3, 85 N. Y. Supp. 282. But; whether so or not, 
it is clearly not a proceeding in bankruptcy. 

The pétition to revise must be dismissed. 



FT. WORTH HEAVy HARDWARE CO. et al. v. SHAPLEIGH HARD- 
WARE CO. et al. 

(Circuit Couit of Appeals, Fifth Circuit. February 22, 1915. Eehearing De- 
nied March 8, 1915.) 

No. 2738. 

Bankbuptct <S=»467 — Involuntart Pkoceedings — Review or Obder of Ad- 

JTJIHCATION. 

A stipulation, between ail parties in interest before the court, sub- 
mitting a pétition In involuntary banlîruptey to tbe court without a jury, 
constltutes the trial judge an arbitrator; and his décision, if supported 
by évidence, will not be dlsturbed by the appellàte court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929; Dec. 
Dig. <S==>467. 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

Appeal from the District Court of the United States for the North- 
ern District of Texas ; Edward R. Meek, Judge. 

In the matter of the Ft. Worth Heavy Hardware Company, bank- 
rupt. From the order of adjudication, the bankrupt and intervening 
creditors appeal. Affirmed. 

^=3For other cases see same toplc & KEY-NUMB.BR In ail Key-Numbered DlgestB & Indexes 
221 F.— 17 
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Edward T. Murphy and Geo. Q. McGown, both of Ft. Worth, Tex., 
and A. A. Moreno, of New Orléans, La., for appellants. 

P. G. Dedmon and Morgan Bryan, both of Ft. Worth, Tex., and 
Bernard Titche and Wynn G. Rogers, both of New Orléans, La., for 
appellees. 

Before FARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

FARDEE, Circuit Judge. The court is of opinion that the decree 
appealed from should be affirmed, on the évidence found in the tran- 
script. 

I concur, because the record shows that the case was submitted to 
the trial judge on the foUowing stipulation, entered into by counsel 
representing ail parties — plaintiffs, défendants, and interveners — to wit : 

"In the Matter of the Ft. Worth He.'jvy Hardware Company, Bankrupt 

No. 797. 

"It Is hereby agreed and stlpulated by and between attomeys for respond- 
ent, and attorneys for Intervening creditors resisting the adjudication of the 
respondent herein, and attorneys intervening asking for an adjudication of the 
respondent herein, and attorneys for the petitioning creditors herein, and at- 
torneys for other parties in interest, that in order to obtaln a speedy trial 
upon the issues as set forth in pétition asking for an adjudication of respond- 
ent a ti'ial by jury vvlU be waived, and that ail issues of law and fact be sub- 
mitted to the court for détermination ; that neither of the parties in interest, 
as represented by the undersigned attorneys, shall make any technical dé- 
fense to the pleadings of any attorney or attorneys; and that any attorney 
or attorneys hereunto may file or amend any pleadings heretofore made wlth- 
out notice to the undersigned, providing said pleading or amendment so filed 
represents the true facts In such pleadings. It is understood and agreed that 
thls stipulation is entered into for the purpose of speedy trial of the real 
matters in issue. 

"Dated at Ft Worth, Tex., this 18th day of December, A. D. 1914." 

This in efïect constituted the trial judge an arbitrator in the case, 
and there was évidence tending to support his décision. 
Decree affirmed. 



ALPHA POKTLAND CEMENT CO. V. SCHRATWEISER et aL 

(Circuit Court of Appeals, Second Circuit. February 9, 1915.) 

No. 163. 

OoEPOBATioNS ®=»232 — Stockholdees' Liability — Payment foe Stock in 
Pbopeett. 

Withln Stock Corporation Law N. Y. (Consol. Laws, c. 59) § 56, making 
every holder of stock not fuUy paid persoually liable to creditors, to an 
amount equal to the amount unpaid, for debts of the corporation con- 
tracted whlle such stock was held by him, stock may be fuUy paid In 
property as well as in cash ; and where dlrectors, in issuing stock in pay- 
ment for patents, exercised their judgment as to the value of the patenta 
and the amount of stock which should be issued, honestly and fairly and 
without fraud, their judzment was concluslve. 

[Ed. Note.— -For other cases, see Corporations, Cent. Dig. §§ 879, 880, 
883, 884, 987 ; Dec. Dig. <@=>232.] 
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Appeal from the District Court of the United States for the East- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Eastern District of New York, dismissing the bill of com- 
plaiiit. The suit is brought by a judgment creditor of the Schrat- 
weiser Company of New York, who seeks to en force the stockhold- 
ers' liabihty under section 56 of the Stockholders' Liabihty Act of 
New York, and also a liability based on alleged fraud. The opinion 
of the District Court will be found in 215 Fed. 982. 

L. H. Porter, of New York City, for appellant. 
PhilHps & Avery, of New York City (Frank M. Avery and Edgar 
J. Phillips, both of New York City, of counsel), for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. It seems unnecessary to add anything to Judge 
Chatfield's discussion of the questions presented. We fully concur 
in his conclusions. The section relied on provides that a holder of 
stock not fully paid shall be liable to creditors for the amount un- 
paid on the stock, provided the debts were contracted while he held 
the stock. Full-paid stock may be issued for property as well as for 
cash, and in the absence of fraud in the transaction the judgment of 
the directors as to the value of the property purchased is made con- 
clusive by the statute. We concur with the District Court in the find- 
ing that no fraud is shown. 

It is contended hère that, irrespective of any intentional fraud, the 
statute requires an honest exercise of judgment by the directors as to 
the value of the property purchased at the time of its purchase. Part 
of this property consisted of patent rights, and it is contended that the 
directors did not appraise their value. The évidence fails to sustain 
this last proposition. The value of a patent is in its nature spécula- 
tive. What it might be worth years after its purchase is of very little 
probative force, as many causes affect the value of such property. In 
this case no one would hâve anticipated that the board of underwriters 
of New York would make a change in their requirements as to fire- 
proof construction which would make a business conducted under the 
protection of thèse patents unprofitable. The directors had no Per- 
sonal knowledge of the value of patents, but the testimony satisfîes 
us that they had before them the opinions of others which might be 
expected to be reasonably conservative, and that they exercised their 
judgment as to the amount of stock which should be issued for the 
whole property honestly and fairly. 

The decree is afHrmed, with costs. 
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In re HILLS et al. 

In re DUNBAR. 

(Circuit Court of Appeals, Second Circuit. February 9, 1915.; 

No. 164. 

Bankruptcy <S=»340— Admission of Evidence— Payment8 by Trustée— 
"Tax." 

A charge against a bankrupt, wtio liad covenanted in liis lease to pay 
water rent, for tlie cost of water actually furnished by the city, as sbown 
by the meter, made under the provisions of New York City Cliarter 
(Laws 1901, c. 4G6) § 475, which gives tlie city a lien upon the promises 
for the collection of such charges, is not a "tax" owing by the bank- 
rupt to a munlclpality, which the trustée is authorized to pay by Bankr. 
Act July 1, 1S98, c. 541, § 64 (a), 30 Stat. 563 (Comp. St. 1913, § 904S). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 535; Dec, 
Dig. <S=>346. 

For other définitions, see Words and Phrases, First and Second Séries, 
Tax.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

Aron & Vanderveer, of New York City (Mornay Williams, of New 
York City, of counsel), for petitioner. 

Weil & Purvin, of New York City, for trustée. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a pétition to revise an order of 
Judge Mayer in the District Court denying a motion for an order 
requiring the trustée in bankruptcy to pay $355.15 due by the bankrupts 
for water furnished to them by the city of New York through the meter 
upon preniises leased to them by Cornelia A. Dunbar, the petitioner. 
The lease provided that the tenant should pay ail charges for Croton 
water assessed or imposed on the premises, the same not so paid to be 
added to the rent due or to become due. 

The petitioner contends that the amount due to the city by the 
bankrupts is a tax payable by the trustée under section 64 (a) of the 
Bankruptcy Act before any other claims, being "taxes legally due 
and owing by the bankrupt to the * * * municipality." 

The charter of the city of New York provides two methods for 
reimbursing the city for water furnished: The first by a direct assess- 
ment against the premises of a fixed sum, regardless of the quantity 
of water used. Section 473. This is a tax. The second by a charge to 
the consumer for the amount of water actually used, as shown by the 
city's meter. Section 475. This is a sale on crédit, to secure payment 
of which the charter gives a lien upon the premises. New York Uni- 
versity v. American Book Co., 197 N. Y. 297, 90 N. E. 819. 

The provision of the lease shows that the petitioner knew that, if 
the tenants failed to pay for water, her remedy would be to add the sum 
not paid to the rent. Even if she had paid for the water, or if the 
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charge had been collectée! out of her premises, her claim against the 
bankrupts would be that of a gênerai creditor. 

The obligation of the bankrupts to the city, not being a tax, but 
merely a debt, is not entitled to the priority given to taxes. The city 
makes no claim. If it were to do so, it could only be as a gênerai cred- 
itor. Whether the city has a right to impose a lien upon the landlord's 
premises for the debt of a tenant is a question wliich does not arise 
hère, but must be settled between the landlord and the city. 

The order is affirmed. 



BROWN V. CUMBERLAND TELEGRAPH & TELEPHONE CO. 

(Circuit Court of Appeals, Fifth Circuit. Mardi 22, 1915. Reliearing Denied 

April 20, 1915.) 

No. 2624. 

Appeal and Ebiîob ®=3613 — Bill of Exceptions— Authentication—Neces- 

SITY. 

Where a bill of exceptions, without reclting the évidence, purported to 
attacli and make a part of the record ail testlmony, documents, évidence, 
etc., and in the transcript what appeared to be the testimony of witnesses 
was identlfied by neither the stenographer, clerk, nor judge, the bill was 
worthless and ineffective. 

[Ed. Note. —For other cases, see Appeal and Error, Cent. Dlg. §§ 2702- 
2707; Dec. Dig. ©==613.] 

In Error to the District Court of the United States for the East- 
ern District of Louisiana; Rufus E. Poster, Judge. 

Suit by Samuel C. B. Brown against the Cumberland Telegraph & 
Téléphone Company. Judgment on a directed verdict for défend- 
ant, and plaintiff brings error. Affirmed.' 

Samuel C. B. Brown, of Amite City, La., in pro. per. 
George Denegre, Victor Leovy, Henry H. Chaffe, and J. C. Hen- 
riques, ail of New Orléans, La., for défendant in error. 

Before FARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. This is a suit to recover damages growing out of 
a fire. On the trial, after hearing the évidence, the court directed a 
verdict for the défendant. The plaintiff sued out this writ of error, 
assigning as error the direction of the verdict for the défendant. 

The bill of exceptions taken in the case, without reciting the évi- 
dence, purports "to attach and make a part of the record ail testimony, 
documents, évidence, etc., of ail kinds." In the transcript we find, 
under the head of "Testimony Taken in the Case," what seems to be 
the examination of ten or more witnesses ; but it is not identified in any 
manner by either stenographer, clerk, or judge. This renders the bill 
worthless and ineflfective (see Weaver v. Schumpert, 168 Fed. 43, 93 C. 
C. A. 465) ; but, as the plaintiff in error makes no point upon the same, 
we hâve read and considered the transcribed évidence as though the bill 
of exceptions was sufficient. 

t=3jFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & It^dexes 



262 221 FEDBEAL REPORTER 

From a careful considération of the whole, we are f orced to the con- 
clusion that there is not sufficient évidence in the case which would 
hâve warranted the jury in finding a verdict for the plaintiff, and 
that therefore the instruction to find a verdict for the défendant was 
correct. 

Judgment affirmed. 



STORET V. STORET. 

(District Court, W. D. Wisconsln. March 26, 1915.) 

No. 93-A. 

New Triai, ©is'ies — "Final Ordek"— Vacatino— Expibation or Term. 

An order granting a new trial after verdict Is interlocutory, not final, 
slnce It leaves the case undlsposed of, and the parties stlU before the 
court, and. If erroneously granted, it may be set aside, even after the ex- 
piration of the term at whlch it was entered, and judgment rendered upon 
the verdict. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. §§ 334, 335; 
Dec. Dig. <S=>165. 

For other définitions, see Words and Phrases, First and Second Séries, 
Final Order.] 

At Law. Action by William Storey against Carroll L. Storey. A 
verdict for the défendant was set aside, and new trial granted, and 
after judgment for the plaintiff on his demurrer to the amended answer 
had been reversed by the Circuit Court of Appeals, défendant moved 
to set aside the order granting the new trial, and for judgment on the 
verdict. Motion granted. 

Gustavus Ohlinger, of Toledo, Ohio, and Richmond, Jackman & 
Swansen, of Madison, Wis., for plaintiff. 

Ole J. Eggum, of Whitehall, Wis., and L. W. Storey, of Toledo, 
Ohio, for défendant. 

SANBORN, District Judge. Action at law on promissory notes. 
There was a verdict for défendant in 1912, finding that the notes were 
intended merely as évidence of an advancement from plaintiff to de- 
fendant (his son) out of his estate. The verdict was set aside on 
February 24, 1913, and a new trial granted, on the ground that oral 
évidence had been improperly admitted to vary or contradict the notes. 
Plaintiff thereupon moved for a hearing on a demurrer to the amend- 
ed answer of défendant, pleading that the ncrtes were given and ac- 
cepted as évidence of advancements, and no delivery thereof to giva 
them efïect as such. The court permitted the demurrer to be heard, 
and sustained it, upon which judgment for plaintiff was rendered. 
On error the judgment was reversed, and the cause remanded for fur- 
ther proceedings consistent with the opinion. A new trial was not 
expressly directed. Storey v. Storey, 214 Fed. 973, 131 C. C. A. 269. 
The case was thus restored to the position it occupied before the 
judgment was rendered. Judgment for plaintiff having been reversed, 

<Sz3>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 



8TOEET V, STOBET 263 

the case then stood for a new trial on the complaint and amended an- 
swer. 

Défendant now moves for a rehearing of the order granting a new 
trial, for the vacation of such order, and for an order reinstating the 
verdict and judgment for défendant thereon. Plaintiff contends that 
the court has no power to vacate the order granting the new trial, on 
the ground that the same was made at the December term, 1912, more 
than two years before this application, and long after the expiration 
of that term, and of the term at which the judgment was rendered, 
but, if the order should be vacated, that no judgment on the verdict 
should be rendered ; but plaintifï's motion for a new trial should be 
granted on grounds other than that decided by the Circuit Court of Ap- 
peals. Unless defendant's motions are granted, there must be a new 
trial. 

Cam the order granting a new trial for an erroneous reason be va- 
cated at a subséquent term, in the absence of any ûnal judgment? The 
rule applicable to final judgments and decrees is well known and of 
constant application. When a final judgment is entered, it may be va- 
cated during the judgment term. However conclusive in its character, 
it is still under the control of the trial court, and may be amended, 
suspended, or vacated at any time up to the close of that term, but 
not afterwards, unless in some way carried over by proceedings during 
the judgment term. "Whatever parties are bound to take notice of at 
one term they must follow to the next, if they are not, in some ap- 
propriate form, dismissed from further attendance." Goddard v. Ord- 
way, 101 U. S. 745, 751, 25 L. Ed. 1040. Steps must be taken during 
the judgment term, by motion or otherwise, to modify, amend, or cor- 
rect them, or they will be beyond recall, except in a few instances. 
Bronson v. Schulten, 104 U. S. 410, 26 L. Ed. 797. Having finally 
adjudicated on the rights of the parties, they are not before it at the 
next term, and the court has no further jurisdiction over them. Sny- 
der V. Cox, 53 S. W. 263, 21 Ky. Law Rep. 796. Their attorneys cease 
to be such, except for enforcement of the judgment or its review. 
Brown v. Arnold, 131 Fed. 72Z, 67 C. C. A. 125. They do not represent 
their former clients on a motion after the term to modify or vacate a 
judgment, without new authority. 

But thèse gênerai and well-settled rules applying to judgments and 
decrees hâve no application to nonappealable interlocutory orders, pro- 
ceedings, or verdicts not foUowed by a judgment or decree. Apart 
from any statutory rule, thèse may be reviewed, modified, or set aside 
after the term at which they were made, and until the rights of the 
parties hâve in some manner become fixed, and the term at which this 
occurs has passed. When a final détermination has been made, and 
its term has ended, the case is not any longer pending, except to exé- 
cute the judgment or decree. The parties are not before the court. 
"While the proceedings are in paper" — still in court — interlocutory pro- 
ceedings are still in fieri. Standard Savings & Loan Ass'n v. Aldrich, 
163 Fed. 216, 89 C. C. A. 646, 20 E. R. A. (N. S.) 393, deciding that 
an interlocutory order may be set aside at any time before the close 
of the term at which final decree is entered ; Evans v. Freeman (C. C.) 
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149 Fed, 1020. A leading case on the subject is Belmont v. Erie Ry. 
Ce, 52 Barb. (N. Y.) 637, where Judge Cardozo said : 

"On this subject, Judge Olerke, in White v. Munroe, 33 Barb. (N. Y.) 654, 
In General Term, composed of himself and Jud,a;es Sutherland and Alleu, says: 
'A grievous wrong may be committed by some misapprebeosion or inadvert- 
ence of the judge, for which there would be no redress, if tbis power did not 
exlst.' ït is not necessary to multiply instances by way of illustrating the 
monstrous effects which would fiow from the doctrine asserted by tlie plaio- 
tiffs. To guard against such results, the courts very early laid down the rule 
that the principle of res adjudicata, which prevents a matter being twice liti- 
gated, has no application to a mère interlocutory motion. So, in 1823, lu 
Van Rensselaer v. Sheriff of Albany, 1 Cow. (N. Y.) 501, which was a motion 
to compel the sherifl! to exécute a deed, Chief Justice Savage, as the ground 
of his assent to the granting of the motion, said: 'Our décision is not res 
adjudicata.' See, also, Simson v. Hart, decided in 1816, 14 Johns. (N. Y.) 
75, quoted infra. Again in the case of Snyder v. White, 6 How. Prac. (N. Y.) 
321, Justice Welles says: 'I do not regard the décisions of the Circuit Court 
as at ail in the way of the présent application The décision of a motion ia 
ne ver regarded in the light of res adjudicata.' " 

The reason of the rule is well expressed in the dissenting opinion 
in Snyder v. Cox, 53 S. W. 263, 21 Ky. Law Rep. 796: 

"The orders of courts are divided into two classes, and but two: First, those 
that finally settle the rights of the parties, from which an appeal may be 
taken, or which may be pleaded as res judlcata in another action ; second, 
those orders made pendlng the action, before a final détermination has been 
reached, which are called 'interlocutory orders.' After the term at which the 
tirst class of orders are entered, unless the power to do so has been in some 
way reserved, the court is without jurlsdiction to modify them, because, hav- 
ing at the preceding term finally adjudicated upon the rights of the parties, 
they are not before it at the next term, and it has, therefore, no jurisdictioa 
over them. But as to the second class of orders thls principle cannot apply, 
the court having jurlsdiction over the case and the parties, and not having 
settled their rights, according to the unanimous current of authority, may set 
aside any interlocutory order that he may make, at any time, in his discré- 
tion before final judgment. * * * It is conceded that an order granting 
a new trial is not a final order; but it is said that it is so far final that the 
court, after the term, has no power over it. No authority can be found, un- 
less by statute, for such a distinction. If it exists, it must apply to other or- 
ders than those granting a new trial. But who can find in the whole course 
of judicial procédure any other order which is nelther interlocutory nor final? 
What is there about an order granting a new trial to make it sui generis, and 
place it alone in a class to itself ?" 

Akerly v. Vilas, 3 Biss. 332, Fed. Cas. No. 120, in this district, be- 
fore Judges Drummond and Hopkins, applies a similar rule. 

Défendant also moves to hâve judgment entered in the verdict in 
his favor. To this he is entitled, because it was erroneous for the court 
to grant the new trial on the ground considered and held insufficient by 
the Circuit Court of Appeals, unless some other ground assigned by 
plaintiff for a new trial, either in his original motion or otherwise, is 
suiïicient. Evans v. Freeman (C. C.) 149 Fed. 1020. 

The order of F'ebruary 24, 1913, granting a new trial for an in- 
sufficient reason, should be set aside ; plaintiff to hâve until April 16, 
1915, to give notice that he desires a new trial, and for that purpose 
will call upfor hearing his motion of December 24, 1912. In default 
of such notice, judgment on the verdict is ordered, with costs. 
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BROOKS et al. v. HILTON-DODGB LUMBER CO. et aL 
(District Court, S. D. New York. Xovember 24, 1914.) 

1. SHIPHtNG <S=>177 DBMUEEAGE — LiABILITT FOK DELAT IN DiSCHARGINa. 

Delay in the discharge of a cargo of lumber beyond the lay days pro- 
vided by the charter held, on the évidence, due to the congested condition 
of the dock on which she was requlred to unload, which rendered the 
consignée, bound to furnlsh the discliarging berth, liable for demurrage. 

[Ed. Noté.— For other cases, see Shipping, Cent. Dig. §§ 57&-582, 584 ; 
Dec. Dig. ®=»177.] 

2. Shipping ®=>180 — Delat in Dischaeging — Liabimty. 

Although a vessel is bound by her charter to einploy the stevedores for 
unloading, where the consignée elects to do so, he cannot hold the vessel 
responsitile for delay on thelr part in unloading. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 587, 588 ; Dec. 
Dig. |®=1S0.] 

3. Shipping <©=177 — Demubrage — Liability for Delat in Dischabginq. 

Where the consignée of the cargo of a chartered vessel voluntarily as- 
sumes the duty of unloading, he cannot deny liability for demurrage in 
accordance with the terms of the charter party. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 576-582, 584; 
Dec. Dig. ©=177.] 

In Admiralty. Suit by Joseph W. Brooks and others against the 
Hilton-Dodge Lumber Company and the Yellow Pine Company. De- 
cree for libelants, against both respondents. 

Alexander & Ash, of New York City, for libelants. 

Harrington, Bigham & Englar, of New York City, for respondent 
Hilton-Dodge Lumber Co. 

Hyland & Zabriskie, of New York City, for respondent Yellow 
Pine Co. 

HAZEL, District Judge. The schooner Grâce Seymour discharged 
her cargo of pine lumber, which she took aboard at Brunswick, Ga., 
under a written charter party with the Hilton-Dodge Lumber Company, 
at Brooklyn, N. Y., in the month of December, 1912. She arrived at 
the wharf on November 30th, within the time specified in the charter 
party for furnishing a berth to the vessel by the charterer, but the 
proofs show that she was not completely unloaded until the 27th of 
December; the unloading having been delayed for a period of 10% 
days beyond the lay days specified in the charter party. 

[1] There was crédible évidence to show that the respondent the 
Yellow Pine Company, which was brought into the action under ad- 
miralty rule 59 (29 Sup. Ct. xlvi), was at fault for not unloading the 
vessel more promptly. It appears that the wharf provided by it was 
at that time f requently congested and incumbered with lumber, and that 
the congestion was of such extent that the stevedores were hampered 
and delayed in unloading the vessel. The respondents, however, dis- 
pute this, and testimony was given in their behalf to shif t the blâme for 
the delay upon the schooner; it being claimed that her master arbitra- 
rily refused to move the schooner astern when the stevedores deemed 

©zsFor other cases see eame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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it necessary in order to expedite the work, and that he also refused 
their request to open the bow ports of the vessel. 

It is true that at first there was refusai by the master to move the 
schooner astern, but such refusai was due to the fact that compliance 
with the request would hâve projected her stern an appréciable dis- 
tance out into the river beyond the end of the pier, and would hâve 
subjected her to risk and péril from passing craft. The witness Mur- 
phy, for respondent, testified that the master of the vessel would not, 
when urged to do so, open the bow ports, so that lumber could be con- 
veniently pushed through to the stevedores handling it on the wharf ; 
but it is shown by libelant that, at the time such request was made, 
the schooner was not in a position to comply with it, as the bow ports 
were submerged by the weight of the cargo. It appears that later, when 
the schooner was sufficiently unloaded to raise the bow ports above the 
water level, they were opened and used. 

[2] There was other évidence to négative the claims of respondents 
that the delay in discharging the lumber was caused by the conduct of 
the master of the steamer; but it is not thought necessary to refer 
thereto, as a fair prépondérance of the évidence distinctly shows that 
the delay in unloading was chiefly due to the fact that other lumber had 
been piled on the dock where the schooner was directed to discharge, 
which interfered with the prompt performance of the work, and also 
interfered with shifting the vessel. Although in the first instance the 
schooner was bound to employ stevedores to unload her, still, as the 
Yellow Fine Company elected to do so, the vessel can scarcely be held 
liable for any asserted delay on the part of the stevedores, who became 
the company's agents. 

[3] The Yellow Fine Company contends that it is not bound by the 
charter party, either as to the per diem rate of demurrage or the time 
for discharge, but on the facts presented I am of a différent opinion. 
In view of the évidence that, on the arrivai of the schooner, her master 
was ready and willing to deliver and unload the cargo in accordance 
with the charter party, and as the charterer then requested a différent 
arrangement, to which the Yellow Fine Company assented, the latter 
cannot now be permitted to deny liability under the charter party, 
or to claim that the détention was not "by their procurement or for 
their benefit." Irzo v. Ferkins et al. (D. C.) 10 Fed. 779. 

A decree may be entered in favor of libelant for $514.50 for de- 
murrage, with interest from December, 1912, against both respondents; 
but, as between the Hilton-Dodge Lumber Company and the Yellow 
Fine Company, the latter, from which judgment may be collected in 
the first instance, is held primarily liable, and if the judgment is paid 
by the Hilton-Dodge Lumber Company it may hâve recourse against 
the Yellow Fine Company in accordance with the principle announced 
in The Seven Brothers No. 1, 203 Fed. 21, 121 C. C. A. 385. 

So ordered. 
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KIRBY 7. LOUISMANN-CAPEN CO. 
(District Court, W. D. Kentucky. March 9, 1914.) 

1. Courts ®=ï366 — United States Courts — Authoritt of Décisions of 

State Courts — "Joint- Stock Company." 

ïhe holding of the Kentucky Court of Appeals that a private corpora- 
tion is a "joint-stock company," within Civ. Code Prac. Ky. § 51, subsee. 
6, providing that in actions against a joint-stock company, tbe members 
of vvhich réside in another state, engaged in business in this state, the 
summons may be served on the manager, agent, or person in charge of 
such business in the county where the business Is carrled on, or where 
the cause of action arose, is binding on the United States District Court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968 ; 
Dec. Dlg. (S=>366. 

For other définitions, see Words and Phrases, First and Second Séries, 
Joint-Stock Company.] 

2. Constitutional Law <g=»309 — "Due Process of Law" — Process to Sus- 

tain Judgment. 

"Due process of law" requires that, before any judgment in personam 
Is rendered against a person, he shall be personally served with process 
notifylng hlm of the nature and pendency of the proceedlngs in which the 
judgment is sought 

[Ed. Note. — For other cases, see Constltutlonal Law, Cent. Dig. §§ 929, 
930 ; Dec. Dig. (S==j309. 

For other définitions, see Words and Phrases, First and Second Séries, 
Due Process of Law.] 

3. Judgment iS=17 — Foreign Corporations — Service of Process. 

Whether the service of process upon an alleged agent of a foreign cor- 
poration would support a judgment against the corporation depended on 
whether it was doing business in the state, and whether such person rep- 
resented it in that business. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 25-33; Dec. 
Dig. <S=17.] 

4. Corporations <S=>642 — Foreign Corporations — Liability to be Sued. 

A foreign corporation, which, though it had no known or established 
place of business in Kentucky, had deslgnated no person upon whom sum- 
mons could be served, and had no property in the state, except such as it 
had acqulred the équitable or légal title to by means of niortgages on 
musical instruments taken through Its consignées, had been making sales 
of musical instruments previously shipped into the state for the purpose 
of being sold by its local consignées or agents, was transacting business 
in the state, so as to be subject to be sued there. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §| 2520-2527 ; 
Dec. Dlg. ®=»642.] 

5. Corporations <S=3668 — Officers — Sufficxiejnicy op Evidence. 

On a motion to quash the service of process against a foreign corpora- 
tion, where letters characterizlug the person upon whom service was niade 
as the corporation's "Western représentative" were written on the letter 
heads of the corporation which described the writer of the letters as the 
corporation's vice président and secretary, and the contents of the let- 
ters were not controverted, the conclusion was justified that the writer 
of such letters was the corporation's vice président and secrçtary, though 
neither tltle was annexed to hls signature. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 2603-2C27 ; 
Dec. Dig. ■fssees.] 

ê^^oFor other cases see same topio & KEY-NUMBER in ail Key-Numbereil Digests & Indexes 
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6. COBPORATIONS <S=5668 — FOEEIGN CORPOtîATIONS — SERVICE OF PeOCESS. 

Where a corporation was selling musical instruments iu Kentuclîy, 
though It had no known or establislied place of business therein, a person 
characterized by its vice président and secretary as the corporation's 
"Western représentative," and who, wliile in Kentucky, soliclted ordcrs 
for musical instruments, was its agent in tho business earried ou by it In 
Kentucky, thougli it was claimed that tie was sent to Kentucky for the 
sole purpose of collecting a claim, and process against the corporation 
was properly served on hlm, under Civ. Code Frac. Ky. § 51, subsec. 3, 
providing that, in an action against a private corporation, the summons 
may be served in any county upon the defendant's chief oflicer or agent 
who may be found in the state, or in the county whereln the action la 
brought upon the chief oflicer or agent found therein, and subseetion 6, 
relative to the service of process in actions against joint-stock companies. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2G03-2627; 
Dec. Dig. <g=>668.] 

At I^aw. Action by L. Kirby, trading as the Kirby Piano Company 
against the Louismann-Capen Company. On motion to quash the re- 
turn of service of process. . Motion denied. 

Clarence Longacre and E. W. Carter, both of Louisville, Ky., for 
plaintifif. 

Gifford & Steinfeld, of Louisville, Ky., for trustée. 

EVANS, District Judge. This action was brought in the Jefferson 
circuit court, and on pétition of the défendant, which is a New York 
corporation, was removed into this court. Upon the fîling of the tran- 
script the défendant, specially appearing for that purpose, moved the 
court to quash the return on the summons, which was issued in due 
form before the removal and placed in the hands of the sheriff. As the 
sheriff might do under the state practice, he, in writing on the sum- 
mons, made the following indorsement, to wit: 

"I hereby appoint S. J. Burks a spécial ballifi; to exécute this wrlt 

"A. M. I5mler, S. J. C, 

"By Elmer Watson, D. S." 

Burks made return on the summons in this language: 

"Bxecuted on the vvithin-named défendant, Louismann-Capen Company (a 
corporation), by delivering a true copy of the within summons to J. B. Mcln- 
tosh, he being the chief offlcer and agent of the défendant, Louismann-Capen 
Company, in the state of Kentucky, Dec. 10, 1913. S. J. Burks, S. B." 

Accompanying said return, and pursuant to the Code of Practice, 
was the affidavit of Burks that he is a white maie person over 16 years 
old, not interested in the action, and not related to any party thereto, 
and that his return was true. On February 19, 1904, this court per- 
mitted Burks to amend his return, and his amendment, duly sworn to, 
was that : 

"He served the process herein upon J. M. Meintosh in the city of Louis- 
ville, Jefferson county, Kentucky, on December 10, 1913 ; he being the chief 
offlcer and agent of the défendant herein iu the state of Kentucky, and that 
his position with said company is that of managing agent for the state of 
Kentucky and Western représentative. That at said tlme the défendant had 
no président, vice président, no secretary or librarian, no cashier or treas- 
urer, and no clerk in Jetl'ersou county, uor in the state of Kentucky. 

"S. J. Burks." 

®=>For other caaes see same topie & KKY-NUMBER In aU Key-Numbered Digests & Indexes 
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The motion to quash the return as amended is based upon the 
grounds, stated generally, but not in détail: First, that the défendant 
did not and never had carried on business in Kentucky, had no place of 
business nor office in that state, and was a corporation organized under 
the law of the state of New York ; and, second, that Mcintosh, while 
in Kentucky for one spécial purpose of the défendant, namely, that of 
making a settlement with plaintitï for a demand the défendant had 
against the plaintiff, was never in any sensé defendant's agent for re- 
ceiving a summons in any litigation in Kentucky, and especially not in 
this case — the défendant never having, by certificate fîled with the Sec- 
retary of State, designated said Mcintosh as a person upon whom serv- 
ice upon défendant might be made. 

In support of its contention the défendant read three affidavits, 
namely : 

Kirst. That of Louis S. Kurtzman, who stated that he is the prési- 
dent of the défendant, that défendant bas never taken out a license to 
do business in Kentucky, that it never had a place of business in that 
state, that it never had an authorized agent therein upon whom pro- 
cess could be served, and that it had never filed any statement with the 
Secretary of State designating any person as agent upon whom pro- 
cess upon it might be served. He stated furthermore that Mcintosh 
was not, at the time of the service upon him, in charge of defend- 
ant's known place of business anywhere in Kentucky, for the reason 
that défendant had no such place of business in Kentucky, and that 
said Mcintosh was never a résident of Kentucky, but was a résident 
of Michigan, and was never an authorized agent of the défendant upon 
whom the process could be served under the laws of Kentucky. 

Second. The affidavit of George C. Gordon stated that he was th« 
defendant's treasurer, and he further stated much the same things as 
had the affiant Kurtzman, and also that, the plaintiflf being justly in- 
debted to the défendant on account of a shipment of musical instru- 
ments by défendant to plaintiff, the défendant sent James B. Mcintosh 
to lyouisville, Ky., to try to collect the debt from plaintiff, that Mc- 
intosh was only acting for the défendant in Kentucky in a single trans- 
action, that the musical instruments for which défendant made the 
claim referred to were shipped from the state of New York by the de- 
fendant to the plaintiff in Louisville, Ky., in pursuance of written or- 
ders sent by the plaintiff to the défendant, and that the présence of 
Mcintosh in Kentucky on December 20, 1913, was for the purpose of 
collecting the money due thereon, and for no other purpose. 

Third. In his affidavit James B. Mcintosh stated that he bas never 
at any time had any property, business office, or place of business in 
Kentucky, and never carried on or transacted any business for défend- 
ant in that state, and has never at any time resided in Kentucky. He 
also stated that the plaintiff was justly indebted to the défendant on or 
about December 10, 1913, and he was sent by défendant to Louisville, 
Ky., to try to collect that indebtedness from the plaintiff, and that while 
he was there for that sole purpose, and no other, the process herein 
was served on him. 

On his own behalf the plaintiff read his own affidavit, in which he 
stated that in December, 1913, the défendant did and that for a long 
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time prior to that date it had carried on business in Kentucky ; that in 
this State it had, through its consignées in this state, sold pianos to vari- 
ous persons in Kentucky, and had taken in its own name mortgages 
thereon ; that James B. Mcintosh was def endant's agent in Kentucky, 
and that he was in Louisville, Ky., in December, 1913 ; and that he 
then, on defendant's behalf, solicited orders from persons in this city 
for pianos, namely. orders from J. Elmer Tuell, and from Rudol]:'ii- 
Wurlitzer Company, both doing business in Louisville, Ky. This afïî- 
davit of plaintiff exhibited two letters, signed Christian Kurtzman, in 
each of vvhich Mcintosh is spoken of as '"our Western représentative." 
The connection of Christian Kurtzman with the défendant when he 
wrote thèse letters appears only on the letter heads used in writing the 
letters, on which he is described as "V. Près, and Secty.," doubtless 
meaning that he is defendant's vice président, as well as its secretary. 

This being the substance of the testimony, we must détermine wheth- 
er there was such service of process on the défendant as gave it due 
notice of the nature and pendency of the action, and such as gives this 
court jurisdiction of the person of the défendant therein. 

[1] Section 51 of the Kentucky Code of Practice provides (subsec- 
tion 3) that : 

"In an action against a prlvate corporation the suintnons may be served, In 
any county, upon the defendant's ehief offlcer, or agent, who may be found 
in this state ; or it may be served in the county whereiu the action is brought 
upon the defendant's chief officer or agent who may be found therein." 

Said section 51 also provides (subsection 6) that: 

"In actions against '* ♦ • a joint-stock company, the members of which 
réside in another state, engaged in business in this state, the summons may 
be served on the manager, or agent of, or person in charge of, such business 
In this state, in the county where the business is carried on, or in the county 
where the cause of action occurred." 

The Court of Appeals of Kentucky, in International Harvester Co. 
V. Commonwealth, 147 Ky. 655, 145 S. W. 393, held that the words 
"joint-stock company," contained in section 51, subsec. 6, of the Ken- 
tucky Code of Practice, included a private "corporation," and indeed 
section 208 of the state Constitution seems to bave required this con- 
struction, although ordinarily we should not suppose that a "joint-stock 
company" was necessarily a corporation. This court is bound by this 
interprétation, by the Court of Appeals, of the meaning of the words 
used in the Code, so far at least as the provision we hâve quoted is to 
be given considération in determining the question before us. 

Section 571 of the Kentucky Statutes is as f ollows : 

"AU corporations except foreign Insurance companies formed under the 
laws of this or any othor state, and carrying on any business in this state, 
shall at ail times bave one or more known places of business in this state, 
and an authorized agent or agents thereat, upon whom process can be served ; 
and it shall not be lavvful for any corporation to carry on any business In 
this state, until it shall hâve filed in the office of the Secretary of State a 
statemeut, signed by its président or secretary, giving the location of its of- 
fice or offices in this state, and the name or names of its agent or agents 
thereat upon whom process can be served ; and when any change is made In 
the location of its office or offices, or in its agent or agents, it shall at ohce 
aie with the Secretary of State a statement of such change ; and the former 
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agent shall remain agent for the purpose of service untll statement of ap- 
pointment of the new agent Is flled; and if any corporation fails to comply 
with the requlrements of this section, such corporation, and any agent or em- 
ployé of such corporation, who shall transact, carry on or conduct any busi- 
ness In thls State, for it, shall be severally gullty of a misdemeanor, and fined 
not less than one hundred nor more than one thousand dollars for each of- 
fense." 

The Court of Appeals has held that the foregoing section does not 
annul the manner of serving process on corporations as prescribed by 
section 51 of the Code. Cumberland Co. v. Lewis, 108 S. W. 347, 32 
Ky. Law Rep. 1300, and cases therein cited. 

Thèse being the statutory provisions found in the laws of Kentucky 
applicable to the motion to quash the return, and there being found 
in the fédéral statutes no statutory provision in the premises, the ques- 
tion of jurisdiction, after an interesting argument by counsel, has 
been very caref ully considered by the court. 

[2, 3] It goes without saying that due process of law, which is 
guaranteed by constitutional provision to every litigant before any 
judgment in personam is rendered against him, demands that notice 
in due form of law should be given him. In other words, it is re- 
quired that he shall be personally served with process which notifies 
him of the nature and pendency of the proceeding in which such 
judgment is sought. It is not difficult to apply this rule in a case 
where an individual person is sued, but the matter becomes more 
complex when a corporation — an artificial person — is the défendant. 
In respect to such défendant, the question of légal service of process 
may, and in this case does, dépend upon two propositions, namely : 
First, was the défendant doing business in this state? and, second, 
was Mcintosh an agent who represented it in that business? Me- 
chanical Appliance Co. v. Castleman, 215 U. S. 437, 30 Sup. Ct. 125, 54 
ly. Ed. 272; St. Louis Southwestern Railway Co. v. Alexander, 227 
U. S. 218, 33 Sup. Ct. 245, 57 L. Ed. 486; Peterson v. Chicago, Rock 
Island & R. R. Co., 205 U. S. 364, 390, 27 Sup. Ct. 513, 5.1 L. Ed. 
841. Thèse cases seem to limit us in this instance to the two test prop- 
ositions we hâve stated, and we may exclude from considération state- 
ments made in the affidavits which cannot afïect them. 

[4] 1. The first question is: Was the défendant transacting busi- 
ness in this state? True, the défendant had no known or established 
office or place of business in Kentucky. By no certificate fîled with the 
Secretary of State had it designated any person upon whom sum- 
mons could be served, and it had no property in Kentucky, except 
such as it had acquired the équitable or légal title to by means of the 
mortgages it had taken, through its consignées, upon musical instru- 
ments in this state, and some of which had been sold in this state by 
defendant's consignées hère. But as there was no attachment or oth- 
er seizure of property the facts regarding mère property are quite im- 
material. The défendant did, sometimes through correspondence and 
sometimes through its consignées — or agents — in Kentucky, make sales 
of musical instruments to persons in this state during 1913, and such 
musical instruments, when sold, had already been shipped into Ken- 
tucky for the purpose of being sold hère by such local consignées. 
Mcintosh himself, as shown by sworn statements which are not con- 
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troverted, so far attempted to carry on that business as to hâve solîcit- 
ed in December last at least two persons located in this city to pur- 
chase from him, as agent of the défendant, musical instruments. While 
this fact of itself is équivalent only to an unsuccessful attempt to 
transact business in Kentucky, and therefore was not an actual 
transacting of business hère, it nevertheless may shed some Hght on 
the question of what défendant was doing in Kentucky in 1913, and 
of the relation which Mcintosh then bore to it. At ail events, we 
think the testimony warrants the conclusion that the défendant cor- 
poration in 1913, and especially in the latter half of that year, was 
transacting business in Kentucky other than making a mère attempt to 
obtain a settlement of a claim it had against the plaintiff. 

[5, 6] 2. Was Mcintosh an agent to represent défendant in that 
business? meaning "the business it carried on" in Kentucky. This 
question, while possibly not so easily solved as the other, can, we think, 
be satisfactorily answered. In considering it we shall give weight to the 
two letters of Christian Kurtzman, made part of the plaintiff's affidavit, 
in both of which he characterizes Mcintosh as "our Western repré- 
sentative." We do this because he wrote both of them on paper which 
carried the letter heads of the défendant, a fact which, in connection 
with the letters and the failure to controvert their contents, gives us 
the right to conclude that he was then writing as its vice président and 
secretary, though neither of those titles is annexed to his signature. 
The affidavits of the président and the treasurer of the défendant, as 
wel! as that of Mcintosh, explicitly show that the latter was "an agent" 
of défendant, and was sent hère by it in respect to its business, though 
they very explicitly state that the visit of Mcintosh in December, 1913, 
was only to collect a claim against plaintiff which had been created by 
means of an order sent through the mails to plaintiff in New York, 
which, of course, standing alone, would not be a carrying on of busi- 
ness in Kentucky by défendant, nor, standing alone, would an author- 
ity limited to that claim extend far enough to meet the requirements of 
plaintiff's contention in the case. We think, however, under the cases 
cited, that it would be too narrow a construction of the rule they estab- 
lish (especially in view of Christian Kurtzman's letters) to exclude 
from its scope and opération any agent which might represent the cor- 
poration in respect to any phase of the business it was, in the légal 
sensé, carrying on in this state. As indicated, Mcintosh, by soliciting 
orders hère, construed himself to be defendant's agent to do that, a 
fact which has force when cçnsidered in connection with the letters 
of the vice président and secretary of défendant which showed Mc- 
intosh to be defendant's "Western représentative," which term might 
well include Kentucky in the territory in which he represented the New 
York corporation. 

Our conclusion is that Mcintosh was plaintiff's agent in the business 
it carried on in Kentucky, the agency existing by virtue of his being de- 
fendant's Western représentative — a désignation which, we think, 
means that he was defendant's gênerai agent in those parts of the 
country as far West as this state. This conclusion seems to find sup- 
port, not onlv in the cases from the Suprême Court already cited, but 
also in Herndon-Carter Co. v. Norris, 224 U. S. 496, 32 Sup. Ct. 550, 
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56 L. Ed. 857; Premo Specialty Co. v. Jersey-Creme Co., 200 Fed. 353, 
118 C. C. A. 458, 43 L. R. A. (N. S.) 1015 ; Brush Creek, etc., v. Mor- 
gan, etc. (C. C.) 136 Fed. 505; New Haven, etc., Co. v. Downinglown, 
etc., Co. (C. C.) 130 Fed. 605, to say nothing of Kentucky cases like 
Cumberland Co. v. Lewis, 108 S. W. 347, 32 Ky. Law Rep. 1300, and 
Nelson Morris & Co. v. Rehkopf & Sons, 75 S. W. 203, 25 Ky. Law 
Rep. 352. 

A very récent case, namely, that of Cain v. Commercial Publishing 
Co., decided by the Suprême Court on January 19, 1914, which bas 
been called to our attention, does not seem to bave any application to 
the question under considération. 

It results tbat the motion to quash must be denied and overruled. 



BERNHEIM v. I.OUISVII.LE TROPERTY CO. et aL 

(District Court, W. D. Kentucky. November 11, 1914.) 

1, Rh'moval of Causes <S=>25 — Test of Right to Remove. 

The case as niade by plaintlfï's pétition, as it stood at the time of the 
pétition for removal, was tlie test of the right to remove, and an amended 
pétition, subsequentiy flied, could not be considered on a motion to re- 
mand. 

[Ed. Xote.— For other cases, see Removal of Causes, Cent. Dig. §§ 58, 59 ; 
Dec, Dig. <©=»25.] 
t. Corporations (®=3l97 — Stockiioldebs' Meetings— Right to Vote. 

l'he holders of shares of stocli in a corporation, who appear to be such 
on the stockbooks at the date of a meeting of the stockholders, are prima 
facie entitled to vote the stock. 

[Ed. Note.— For other cases, see Corporations, Cent, Dig. §§ 747, 749- 
763, 764 ; Dec. Dig. <®=197.] 

& Removal op Causes "@=348— Separable Controvekst. 

The pétition in a suit by a stockliolder in a property company alleged 
that a majority of the stock was owned by the L. Railroad Company or Its 
officers and dlrectors, or by the A. Railroad Company, wliich controlled 
the L. Company ; that the stock owned by the A. Compan.y appeared on 
the books of the property company in the name of a trust company, the A. 
Company and the trust company being foreign corporations ; that the 
trust company, by voting such stock, had repeatedly elected the officers 
and direetors of the Ij. Company as directors of the property company, and 
would do so at a meeting to be held on March 17, 1914 ; that under the 
Constitution and laws of Kentucky and the charters of such railroad 
companies it was unlawful for them to control the business of the prop- 
erty company ; and that the stock appearlng on the corporate books in 
the name of the L. Company belonged to other parties, but had not been 
transferred to them on such books. An injunction was asked restraining 
the L. Company from voting any stock at the meeting on March 17th, 
restraining the président of the property company from ruling at such 
meeting that the stock held by any of the other companies might be voted, 
restraining the secretary from registering the vote of such stock, restrain- 
ing the holder of a proxy from such companies from acting as proxy or 
voting such stock, restraining the property company from recognlzing the 
ownership of the stock held by the other companies, so far as the right 
to vote it at such meeting was concerned, and restraining the trust com- 
pany and the A. Company from voting their stock. The date of such 
meeting had long since passed when a motion to remand was made, and 

®=5For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
221 F.— 18 
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tliere was no daim that there had been any adjournment. Eeld, that a 
controversy was involved between plaintifO on tlie one side and the A. 
Company and the trust company on the other, involving the right of such 
companies to own, hold, or vote the stock of the A. Company held by the 
trust Company as trustée, which controversy was entirely separable from 
the controversies with the other parties, and removable to the fédéral 
court. 

[£d. Note. — For other cases, see Eemoval of Causes, Cent. Dig. §§ 93, 
94; Dec. Dig. <S=48.] 

In Equity. Suit by I. W. Bernbeim against the Louisville Prop- 
erty Company and others. On motion to remand'to the state court. 
Motion overruled. 

C. B. Blakey, of Louisville, Ky., for plaintiff. 

Helm Bruce and Henry L,. Stone, both of Louisville, Ky., for de- 
fendants. 

EVANS, District Judge. On February 26, 1914, plaintiff, whom 
the record shows to bave been then a citizen of Kentucky, sued the 
défendants, ail then citizens of that state, in the Jefferson circuit 
court, alleging in his pétition that he was the owner of more than 
100 shares of the stock of the Louisville Property Company, which 
will be called the Property Company; that the Louisville & Nash- 
ville Railroad Company (which we shall call the Railroad Company) 
is a Kentucky corporation; that Milton H. Smith is its président; 
that J. H. Ellis is the secretary alike of the Railroad Company and 
the Property Company ; that the Property Company was organized 
under the laws of Kentucky on March 31, 1898, and authorized to 
engage in the business of "purchasing, holding, leasing, selling, con- 
veying, and otherwise using, managing, and disposing of ail kinds 
of property, whether real or mixed, wherever situated in the United 
States of America" ; that the capital stock of the Property Company 
is $600,000, divided into 6,000 shares of $100 each, ail of which, with 
the exception of 238 shares, bas been issued ; that since the organiza- 
tion of the Property Company a majority of its stock bas been owned 
by the Railroad Company, or by its officers and directors, or by the 
Atlantic Coast Line Railroad Company (hereinafter referred to as 
the Coast Line Company), which latter company controls the Rail- 
road Company through ownership of the majority of the capital stock 
of the Railroad Company and through directors of the Railroad Com- 
pany elected by the Coast Line Company ; that the Property Company 
owns property valued at several millions of dollars; that none of that 
property is needed by it in its business ; that ail of that property orig- 
inally belonged to the Railroad Company, or was purchased by the 
Property Company at the instance and request of the Railroad Com- 
pany, and ail of it is now, and has for the past 15 years been, held 
by the Property Company at the request and for the benefit of the 
Railroad Company; that the officers and directors of the Property 
Company are ail officers and directors or employés of the Railroad 
Company; that plaintiff has requested and demanded of the officers 
and directors of the Property Company that they forthwith proceed 

<g=3Por other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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to sell and dispose of the assets of the Property Company and dis- 
tribute the proceeds among those entitled thereto, but that the officers 
and directors of the Property Company hâve refused and failed to 
do 80 ; that it is the purpose of the officers and directors of the Prop- 
erty Company to continue to hold, control, and manage the prop- 
erty and assets of that company in the interest of the Railroad Com- 
pany; that the Coast Line Company owns 3,045 shares of the stock 
of the Property Company; that this stock, however, appears on the 
books of the Property Company in the name of the New York Trust 
Company, formerly New York Security & Trust Company, trustée 
(hereinafter referred to as the Trust Company), in a collatéral trust 
indenture dated November 1, 1902, made by the Coast Line Company 
and subject to the terms of said indenture; that under the trust 
agreement the Trust Company, as trustée, has voted the 3,045 shares 
of stock belonging to the Coast Line Company at ail the annual stock- 
holders' meetings of the Property Company held since November l, 
1902, and that at ail of said annual meetings by means of said stock 
it has elected the officers and directors of the Railroad Company as 
the directors of the Property Company. 

Plaintiff further allèges that the next annual stockholders' meeting 
of the Property Company, which will elçct directors, will be held on 
March 17, 1914, and that at said élection the Trust Company, as trus- 
tée, will vote said 3,045 shares of stock, and will again elect the of- 
ficers and directors of the Railroad Company as directors of the Prop- 
erty Company. Plaintiff also states that under the Constitution of 
Kentucky, and laws enacted pursuant thereto, no railroad company is 
permitted in any manner to control, manage, or operate the business 
of any other corporation, or any business other than that of operat- 
ing a railroad ; that by the terms of the respective charters of the 
Railroad Company and the Coast Line Company said companies are 
forbidden to control or manage any such business as that of the Prop- 
erty Company; that by virtue of the stock ownership on the part of 
the Coast Line Company that company and the Railroad Company 
hâve heretofore elected, and that at the meeting to be held on March 
17, 1914, they will elect, the directors of the Property Company, and 
will thereby actually control the business of the Property Company. 

Plaintiff avers that the Property Company is not a proper business 
to be conducted, controlled, or managed, either by or on behalf of 
either the Railroad Company or the Coast Line Company, and that 
the ownership of stock of the Property Company by or on behalf of 
either the Railroad Company or the Coast Line Company is beyond 
the corporate powers of either of said companies. Plaintiff also al- 
lèges that the Coast Line Company is a corporation organized under 
the laws of some state other than Kentucky, and so is the Trust Com- 
pany, and that neither of them has an agent in Kentucky upon whom 
process can be served. Plaintiff then avers that he is informed and 
believes, and charges it to be true, that the proxy and proxies to vote 
the stock held by the Trust Company, as trustée, is and are held in 
the name of défendant W. L. Mapother, who is the first vice prési- 
dent of the Railroad Company ; that said Mapother, Milton H. Smith, 
and J. H. Ellis are ail résidents of Kentucky; that unless enjoined 
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and restrained Milton H. Smith will préside at tlne meeting of stock- 
holders of the Property Company, and will permit Mapother to vote 
as proxy the stock of the Trust Company, as trustée, and that J. H. 
Ellis, as secretary, will record the vote. 

It is also alleged in the pétition that there appears of record on 
the stockbooks of the Property Company stock in the name of the 
Railroad Company to the extent of 238 shares, but that the same is 
not owned beneficially or at ail by the Railroad Company, but that 
the latter company so appears because the actual owners thereof, 
whose rights are represented by so-called scrip issued to said owners, 
"same being a large number of individuals and corporations other 
than the Louisville & Nashville Railroad Company, hâve not yet 
presented their said scrip and secured in exchange theref or the équiva- 
lent number of shares in the Louisville Property Company, but that 
scrip for the full amount of said 238 shares has been issued to in- 
dividuals and corporations other than the Louisville and Nashville 
Railroad Company." 

Plaintiff then insists, upon the facts stated, that unless the holders 
of the stock held in the name of the Trust Company and the Railroad 
Company are prevented either in person or by proxy f rom voting said 
stock at said annual élection to be held on March 17, 1914, a great and 
irréparable injury will be done him and other individual stockholders, 
in that the control of the Property Company through the élection of 
directors at said meeting by the voting of said stock will be in the 
hands of the Coast Line Company and the Railroad Company, and 
managed by them in a manner injurious to the other stockholders, and 
that plaintifif, having no remedy at law, applies for an injunction. 

The prayers of the pétition are: (1) That the Railroad Company be 
prevented from voting for directors any stock of the Property Com- 
pany, which may be held by the Railroad Company at the stockhold- 
ers' meeting of the Property Company to be held on March 17, 1914, 
or any adjournment thereof; (2) that Milton H. Smith, as chairman 
of the stockholders' meeting, or as président of the Property Company, 
be enjoined from ruling that said stock or any stock of the Property 
Company held in the name of the Trust Company, as trustée for the 
Coast Line Company, may be voted for directors at said meeting; 
(3) that W. L. Mapother and ail other persons acting as proxy for the 
Railroad Company or the Trust Company, as trustée, be enjoined from 
voting for directors at said meeting, either the stock held by the said 
Trust Company or by the Railroad Company; (4) that J. H. Ellis, as 
secretary of the Property Company and of the stockholders' meeting, 
be enjoined from registering the vote for directors of the stock held in 
the name of the Trust Company, trustée, or the stock held in the name 
of the Railroad Company ; (5) that the Property Company be enjoined 
from recognizing in any way the ownership of the stock held in the 
name of the Trust Company, trustée, and the Railroad Company, so 
far as said ownership involved the right to vote said stock for the élec- 
tion of directors or for any other purpose at said meeting of March 
17, 1914; and (6) if necessary, that the défendants be enjoined from 
holding said stockholders' meeting on March 17, 1914, and until the 
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questions involved herein be determined by the court; also plaintiff 
asks for costs and for ail équitable relief. 

On Mardi 6, 1914, the défendants filed a spécial demurrer, in which 
they alleged and insisted that the Trust Company and the Coast Line 
Company were indispensable parties défendants. Thereafter, but on 
the same day, the plaintifï filed an amended pétition, making the Coast 
Line Company and the Trust Company parties défendant, and averring 
that the Coast L,ine Company is the ultimate and real ovvner of the 
stock held by the Trust Company, as trustée, under the indenture 
described in the pétition, and dated November 1, 1902, and thereupon 
prayed that both the Coast Line Company and the Trust Company be 
enjoined from voting the stock at the stockholders' meeting of the 
Property Company to be held March 17, 1914, or any adjournment 
thereof. Afterwards the Coast Line Company and the Trust Company 
removed the case to this court, and the plaintiff has moved the court 
to remand the case to the state court. 

[1] After the filing of the pétition for the removal of the action to 
this court, the plaintiff filed in the state court a second amended péti- 
tion; but that phase of the case may be disregarded, upon the au- 
thority of many cases, besides that of Graves v. Corbin, 132 U. S. at 
page 585, 10 Sup. Ct. at page 200, 33 L. Ed. 462, where it was said 
that "the case as made by the bill and as it stood at the time of the 
pétition for removal, is the test of the right to removal." See, also, 
Barney v. Latham, 103 U. S. at page 216, 26 L. Ed. 514. This funda- 
mental rule must be applied hère, but nevertheless it may emphasize 
what we shall say as to indispensable parties to recognize the fact, so 
far as the défendants Milton H. Smith, W. L. Mapother, and J. H. 
ElHs are concerned, that nothing remains in the case except moot ques- 
tions, a proposition equally true so far as may be involved the Rail- 
road Company's right to vote the 238 shares of the Property Com- . 
pany's stock, against which scrip is outstanding in the name of other 
persons. The moot character of thèse questions would seem clearly 
to appear from the following facts: 

Most, if not ail, of the relief sought by the plaintiff is the préven- 
tion of certain steps which he apprehends will be taken at the annual 
meeting of the Property Company's stockholders to be held on the 
17th day of March, 1914, and at possible adjournments thereof. That 
day has long since passed, and there is no claim or suggestion of any 
adjournment to any other date of that meeting. Presumably, therefore, 
it was held, and adjourned finally after transacting its business; the 
suit as to thèse matters probably then becoming functus ofïicio. This 
passing of the émergent date necessarily "wiped out the basis" (Fisher 
V. Baker, 203 U. S. 181, 27 Sup. Ct. 135, 51 L.Ed. 142, 7 Ann. Cas. 
1018) of any of the relief sought by plaintiff in his pétition as amended 
against prospective action to be taken on that date, and, under the case 
just cited and many others, converted the claims to that relief -into 
mère moot questions. In respect to those matters the défendants 
Smith, Mapother, and Ellis, and even the Railroad Company as to the 
238 shares, were ail acting as mère spécial agents for a spécial pur- 
pose at that particular meeting, and were not indispensable parties, any 
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more than agents usually are when their principals are sued. As lo- 
the Railroad Company, it may be further suggested that, so far as its 
yoting the 238 shares of scrip stock is concerned, it does not appear 
that by the next meeting, annual or otherwise, this scrip stock will 
remain in the name of the Railroad Company on the Property Com- 
pany's stock books. 

[2] Besides, it is important to remember that ail those "holders" of 
shares who appear to be such on the stockbooks of a corporation at 
the date of any meeting of its stockholders are prima facie entitled to 
vote the stock, and the pétition may not state a cause of action in 
respect to thèse shares and the Railroad Company's right to vote 
them, for, when the plaintiff shows that they stood on the Property 
Company's books in the name of the Railroad Company, that com- 
pany's right to vote them appeared clear up to that date, notwithstand- 
ing the other averments in respect thereto upon propositions thereafter 
to be litigated and determined. Kentucky Statutes, § 552. Presmtiably 
the Railroad Company holds those shares with the consent of the 
scrip holders, inasmuch as the latter do not exercise their right to- 
hâve certificates issued to them. At ail events, when the scrip holders 
are content, it probably does not lie in the mouth of the plaintiff to make 
complaint, when his right to vote his own stock is not in danger. 

The twenty-fifth equity rule (198 Fed. xxv, US C. C. A. xxv), 
which has référence to the bill of complaint, among other things, pro- 
vides that it shall contain "a statement of and prayer for any spécial 
relief pending the suit or on final hearing, which may be stated and 
sought in alternative forms." Whether relief to be given by the court 
must be confîned to that thus asked does not appear from the rule, 
nor can we learn from the rule itself whether the scope of a plaintiflf's 
action is to be determined by his prayers. The difficulty hère is that 
while, as a basis for the relief actually prayed for, plaintiff makes aver- 
ments to show that the entire connection of the Railroad Company and 
the Coast Line Company with the Property Company is illégal and 
void, still no sort of relief against that gênerai situation is asked, and 
we think a fair interprétation of the plaintiff's prayers limits them to 
March 17, 1914, and to the action of'the meeting to be held then, 
though whether so or not the resuit must be the same. 

[3] It is altogether sure, we think, that plaintiff's pétition, as amend- 
ed before the pétition for removal was filed, can be so divided into parts 
as to show several distinct causes of action by plaintiff against at least 
some of the défendants. We hâve no direct concern with that phase of 
the case, except to ascertain whether to any one controversy which 
arises between plaintiff, a citizen of Kentucky, and the Trust Company 
or the Coast Line Company, citizens of other states than Kentucky,^ 
there appears to be a défendant who is a citizen of Kentucky, and who^ 
is an indispensable party to that controversy, and without whose prés- 
ence as a party the controversy cannot be finally determined. Unless 
in such a controversy a citizen of Kentucky is an indispensable party, 
that controversy, if separable from thé others, is removable, and one or 
more of the défendants who are citizens of another state than Kentucky 
may remove the same. Judicial Code, § 28 ; Barney v. Latham, 103 U- 
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S. 212, 216, 26 L. Ed. 514, Geer v. Mathieson, 190 U. S. 428, 23 Sup. 
et. 807, 47 L. Ed. 1122. 

The case being an interesting one, at the outset we stated very fully 
the facts as alleged by the plaintiff. A caref ul analysis of them in con- 
nection with the prayers for relief develops, clearly enough for présent 
purposes, that plaintiff's claims probably may be separated into at least 
nine controversies, with several of which neither the Trust Company, 
as trustée, nor the Coast Line Company, has anything to do, and to 
which, therefore, neither of them is a necessary or indispensable party. 
The several controversies which plaintiff has with the various défend- 
ants may be stated as f ollows : 

(1) One with the Railroad Company to prevent it from voting its 
stock in the Property Company at the annual stockholders' meeting of 
the latter company to be held on March 17, 1914. As it is not alleged 
that the Railroad Company now holds any of the stock, except 238 
shares, which must be surrendered on the présentation of scrip out- 
standing against it, and as the meeting was to be held on March 17, 
1914, which day has long since past, we think this controversy is of 
negligible importance. 

(2) Another controversy is with W. L. Mapother, seeking to prevent 
his acting as agent or proxy for certain stockholders at that meeting. 

(3) Another is with J. H. Ellis, seeking to prevent him, as secretary of 
the Property Company and of the annual meeting to be held on 
March 17, 1914, from registering the vote for directors of the stock of 
the Property Company held by the Railroad Company. As the date 
for the meeting is long past, and as thèse two controversies arise out 
of mère acts of agents for that occasion, we think they now hâve no 
importance. Non constat that either Mapother or Ellis will be author- 
ized to act as such again at any future time. 

(4) Another controversy plaintiff has with the Property Company is 
to prevent it from "recognizing" (whatever that may, in the légal sensé, 
be) in any way the ownership by the Railroad Company of the stock in 
the Property Company, which the railroad holds in its own name, so far 
as said ownership involves the right to vote said stock for directors or 
for any other purpose at the meeting of March 17, 1914. What we 
hâve said respecting the other controversies already mentioned may 
apply also to this one. Inasmuch as a plaintiff is not allowed to blend 
controversies, in their nature separable, in such a manner as to prevent 
removal, we think, on the grounds stated, neither of the f oregoing con- 
troversies, which are of a very incidental character, présents any ob- 
stacle to the removal of the action. 

Other controversies also appear from the pleadings, viz. : (5) One 
wherein plaintiff prays that Milton H. Smith, as chairman of the stock- 
holders' meeting and as président of the Property Company, be enjoin- 
ed from ruling at the meeting on March 17, 1914, that stock in that 
company may be voted which is held by or in the name of the Trust 
Company, as trustée of the Coast Line Company; (6) another that 
W. L. Mapother, acting as proxy or agent of the Trust Company, 
be enjoined from voting for directors at the meeting of the stock- 
holders of the Property Company to be held on March 17, 1914, stock 
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of that Company held by the Trust Company. It în no way appears, 
that day being past, that either Smith or Mapother will ever act in 
their then capacities again, and the whole proceeding against them as 
individuals has become a vain thing. 

(7) Another controversy is that with J. H. Ellis, wherein it is songht 
to enjoin him, as secretary of the Property Company and of its stock- 
holders' meeting to be held on March 17, 1914, from registering the 
vote for directors of the stock of the Property Company held in the 
name of the Trust Company. What we hâve said as to the others ap- 
plies hère, and it will be particularly noted that the pétition for re- 
moval does not relate to either one or any of thèse controversies. 

(8) Some at least of thèse remarks apply to another controversy, 
which is between the plaintifï and the Property Company, whereby the 
plaintiff seeks to enjoin that company from "recognizing," at said meet- 
ing of its stockholders to be held on March 17, 1914, the ownership of 
the Trust Company of any stock of the Property Company held in the 
name of the Trust Company. 

The ninth and last controversy in the case is between the plaintiff 
on one side and the Trust Company and the Coast Line Company on 
the other, and is set forth in the amended pétition including the prayer 
thereof. The pétition for removal, after stating the citizenship of the 
parties, describes the controversy sought to be removed in this lan- 
guage: 

"There is a controversy in said cause, the matter of wliich exceeds, exclusive 
of interest and costs, the sum or value of three thousaud ($3,000.00) dollars, 
and which is, and at the institution of this action was, wholly between oitizens 
of différent states, to wit, between plaintiff, I. W. Bernheim, a citizen of Ken- 
tucky, and thèse petitioners, the Atlantic Coast Line Kailroad Company and 
the New York Trust Company, trustée, citizens of other states than Kentueky, 
and which controversy can be fuUy determined as between them. Said con- 
troversy is as to whether or not thèse petitioners, or either of them, has 
the right to own, hold, or vote, certain, to wit, thirty hundred and forty-five 
(3,045) shares, of the value of one hundred ($100.00) dollars eacli, of the capital 
stock of a certain corporation, to wit, the Louisville Property Company, in 
which corporation said plaintiff, Bernheim, is also a stockholder, and in which 
controversy the other défendants in said cause hâve no interest whatever." 

We think this language, while not entirely explicit, is sufficient to 
indicate the controversy with référence to which the suit is sought to 
be removed. To it no one of the other défendants is an indispensable 
party, and it can be settled, as between plaintiff and the removing de- 
fendants, without the présence in the cause of any of the other de- 
fendants. Upon this proposition the case of Taylor v. Southern Pacific 
R. R. Co. (C. C.) 122 Fed. 149, wherein Judge Lurton delivered a most 
luminous opinion, is controlling. 

It seems to me theref ore necessarily to resuit that the suit is remova- 
ble, because the last-described controversy is a separable one, which is 
wholly between citizens of différent states. 

The motion to remand must be overruled; and it will be so ordered. 
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PLANTEN V. GEDNEY. 
(District Court, S. D. New York. March 1, 1915.) 

1, Tbade-Maeks and Teade-Names ©=45 — Effect or Registbation. 

Though Act Feb. 20, 1905, c. 592, § 16, 33 Stat. 728 (Oomp. St. 1913, 5 
9501), merely provides that the registratlon of a trade-mark shall be 
prima facie évidence of ownershlp, and does not make it prima facle évi- 
dence of validity, the décision of the Commissioner of Patents that a de- 
vice for wliich registration is asked may be the subject of exclusive ap- 
propriation as a trade-mark Is entltled to respect as being prima facie 
correct; the value of this presumption depending upon whether any op- 
posiug interest has been heard, and whether the whole situation bas been 
fuUy consldered upon a full représentation of ail the facts, as the act 
authorizes the registration of nothing but a trade-mark, and this inci- 
deritally involves the considération by the Commissioner of whether the 
device is the subject of exclusive appropriation. 

lEd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 53, 59; Dec. Dlg. <S==>45.] 

2. Teade-Mabks and Trade-Names <s=»6 — Names and Marks Subject to Ap- 

FEOrKIATION — DESCRIPTIVE WORDS OR LETTEKS. 

Where the letters "0 & C," used In connection wlth capsules in the drug 
trade and with the users of drugs for a certain class of diseases, referred 
and were understood to refer to the drugs of which the capsules were com- 
posed, such letters could not be approprlated as a trade-mark, since, while 
letters or initiais may in some cases be exclusively approprlated for trade- 
mark purposes, it is essential that the primary object in using them be to 
indlcate origin or ownershlp, and not the grade, composition, or quality 
of the article. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 10 ; Dec. Dig. ©=56.] 

8. Tbade-Marks and Trade-Names ®=45 — Effect of Registration. 

Act Feb. 20, 1905, simply authorizes the registration of trade-marks, and 
does not prescribe what may be valid trade-marks, and the validity of a 
trade-mark must dépend upon gênerai principles and rules of law, and 
not upon its registration, which cannot va) Ida te a trade-mark not prevl- 
ously valid. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 53, 59 ; Dec. Dig. <®=»45.] 

4. Teade-Marks and Trade-Names <S=>59 — Names and Mares Subject to 
Appropkiation — Descriptive Woeds ob Lettebs. 

Where the letters "0 & C," as used In connection with capsules intenaea 
for a certain class of diseases, was understood in the drug trade and 
among the users of drugs for such diseases as referring to the drugs of 
which the capsules were composed, a registered trade-mark, "Planten's 
C & C or Black Capsules," if valid at ail, was valid only in its entirety, 
and could be infringed only by the use of the entire trade-mark, or some 
colorable imitation of it as a whole, and was not infringed by défendants 
use of the words "Gedney's & C (Black) Capsules," especially where the 
descriptive terms had been used by défendant in common with plain- 
tift" long prier to plaintifE's registration of his trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 68-72 ; Dec. Dig. ®=>59.] 

6. Tbade-Maeks and Trade-Names <g=43 — Colob of Background. 

Where an application for the registration of a trade-mark stated that 
the mark had usually been prlnted by a rectangular block, the black rect- 
angular figure upon which the words were placed was no part of the 
trade-mark, however important on the question of unfair compétition. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 48, 49 ; Dec. Dig. <S=343.] 

^ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



282 



221 FEDERAL EBPOETEB 



6. Tbade-Mabks and Tkade-Names ®=>45 — Registration — Frattd. 

That the registration of a trade-mark was secured on an ex parte ap- 
plication, and upon the statement of tlie applicant of long use and of his 
belief that he was the only person entitled to, or who had the rlgVit to, 
use the matter embraeed in his alleged trade-mark, did not coiistitute 
fraud, vitlating the registration, though the granting of registration upon 
a statement of that character might lead to very loose and one-sided pro- 
ceedings. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 53, 59; Dec. Dig. <S=»45.] 

7. Fraud ®=350 — Presumptions and Burden of Prooe. 

While fraud vitiates every act, it will not be presumed. 
[Ed. Note.— For other cases, see Fraud, Cent. Dig. §§ 46, 47; Dec. Dig. 
®=»50.] 

In Equity. Suit by Hermanus R. Planten, doing business as H. 
Planten & Son, against James W. Gedney. Bill dismissed. 

Stephen J. Cox, of New York City, and Wm. E. Lamb, of Wash- 
ington, D. C., for piaintiflf. 

May & Jacobson, of New York City, for défendant. 

EVANS, District Judge. The act of February 20, 1905, authorizes 
the registration of trade-marks used in interstate commerce in the man- 
ner provided therein. On April 28, 1905, John Rutgert Planten filed 
an application for the registration of a trade-mark which the applicant 
asserted to consist of the words and characters: "Planten's C & C or 
Black Capsules." The record and file wrapper pertaining to this appli- 
cation show that certain amendments were made, some of which were 
canceled. One of those which were canceled was in this language: 

"The mark has usually been printed by a rectangular block wlth the letters 
in intaglio." 

The resuit of this application was the registration (as shown by cer- 
tificate No. 51,356) of a trade-mark in this form: 

On August 3, 1907, the same 
applicant filed a pétition for the 
registration of another trade- 
mark, and in his application 
made this statement: 



C&.C OR Black 

V^ O. ^ TA DCI I I C 



CAPSULES 



"This trade-mark bas been continuously used in my business since about the 
year 1890." 

This application seems to hâve been readily passed without any de- 
lay, and the trade-mark was registered (as shown by certificate No. 
66,108) in the following form : 

Alleging that the défendant had infringed each of 
thèse trade-marks, the plaintifif instituted this action to 
enjoin further infringement and for an assessment of 
damages and the profits, gains, and advantages derived 
by the défendant from the infringement. The piaintiflf 
also alleged that the défendant had injured him by attempts to imitata 
his trade-mark and to palm oflf upon the public goods marked in such 

^::::5For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexer 
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a way as to deceîve them into the belief that they were the manufac- 
ture of the plaintiff. 

The proceedings in the Patent Office were altogether ex parte and 
without any actual notice to the défendant, and thèse proceedings did 
not corne to his knowledge until several years after the granting of the 
registrations. The défendant by his answer put in issue the various 
allégations of the bill of complaint, and a great mass of testimony, sup- 
posed to be more or less applicable to the issues thus raised, was heard 
and has been very carefully considered by the court. 

[1] Always having in mind the ruling of the Suprême Court in Thad- 
deus Davids Company v. Davids Manufacturing Company, 233 U. S. 
461, 34 Sup. Ct. 648, 58 L. Ed. 1046, and that of the Circuit Court 
of Appeals (6th Circuit) in the Coca-Cola Cases, 200 Fed. 153 and 157, 
and the provisions of section 16 of the act of 1905, which makes the 
registration of a trade-mark prima facie évidence, not of validity, but 
of "ownership," of the trade-mark, we come to a brief considération 
of the question of the validity of the trade-marks themselves and wheth- 
er they hâve been infringed. By the act of 1905 the Patent Office is 
not authorized to register anything but a "trade-mark," and this, at 
least incidentally, involves the considération by the Commissioner of 
Patents of whether a device for which registration is. asked may be 
the subject of exclusive appropriation as the trade-mark of any person, 
and that officer's décision of that proposition is entitled to respect and as 
being prima facie correct, though the act of 1905 does not of itself so 
provide. The value of this presumption must dépend in a given case 
upon whether any opposing interest has been heard and upon 
whether the whole situation has been fuUy considered upon a full 
représentation of ail the f acts — for example, upon as full a repré- 
sentation of them as has been made on the trial of this case. In this 
connection the court has been at pains to examine the record and file 
wrapper in case of each application, as they show what was done in 
the Patent Office in the purely ex parte proceeding there had. 

[2] In stating the opinion of the Suprême Court in Brown Chemical 
Co. V. Meyer, in 139 U. S. at page 542, 11 Sup. Ct. at page 626, 35 
L. Ed. 247, Mr. Justice Brown said: 

"The gênerai proposition Is well established that words which are merely 
descriptive of the charaeter, qnalities, or composition of an article, or of the 
place where it Is manufactured or produced, cannot be monopolized as a trade- 
mark." 

Many illustrations of this gênerai proposition are given in text- 
books. Paul on Trade-Marks, §§ 63, 64; Hopkins on Trade-Marks, 
§§ 40, 41. Letters or initiais may in some cases be exclusively appro- 
priated for trade-mark purposes; but in such cases ifis essential that 
the primary object in using them be to indicate origin or ownership, 
and not the grade or quality of the article. Columbia Mill Co. v, 
Alcorn, 150 U. S. 463, 14 Sup. Ct. 151, 37 L. Ed. 1144; Paul on 
Trade-Marks, § 52. 

In view of thèse gênerai propositions of law it becomes essential 
that we shoir.ld ascertain from the testimony presented whether the 
two trade-marks, registered as we hâve shown, were made up of words 
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or initiais which were merely descriptive of the articles to which tliey 
were affixed, and whether the primary object in using them was to 
indicate the origin or ownership of the article, and net merely its 
grade, composition, or quality. Upon the testimony the court finds 
the controlling f acts to be : 

(1) That in the drug trade, and with the users of drugs for certain 
venereal diseases, the letters "C & C" meant and were understood to 
mean only one thing, namely, cubebs and copaiba. This meaniny 
was as apparent to them as if the names of the drugs were spoken 
or written in full. And it is conceivable, owing to the purpose for 
which this combination of drugs was designed, that the slight degree 
of privacy afïorded by the use of initiais might be désirable, though 
that is not indicated by any positive testimony. 

(2) The défendant succeeded his mother, who had herself succeed- 
ed defendant's father, in the business yet conducted by défendant. 
Altogether they had conducted that business since before 1840, and 
ail that time capsules composed of cubebs and copaiba had been 
made and sold by them in succession, and for most of that long time 
they had used the letters "C & C" in describing the article, and for 
a large part of that time they had in many instances added to those 
letters the word "black" in brackets as a spécifie description of the 
resuit upon the capsules of an infusion of coloring matter. This 
use was so gênerai with the défendant and his predecessors that it 
was recognized by ail their customers, druggists and users alike, in 
ordering or describing defendant's capsules as well as those of plain- 
tifï. This use by défendant was in many ways, viz., in orders or in 
bills rendered, or in its literature, whether in extensive advertising 
in trade journals and newspapers or upon slips inclosed in boxes con- 
taining the capsules. 

(3) For many years previous to 1905 the form, color, and gênerai 
appearance of the boxes and other containers used by the plaintiff 
and his predecessors and by the défendant and his predecessors close- 
ly resembled each other, and of this neither side complained. 

(4) The plaintiff, who succeeded his father, and who had himself 
succeeded his father (plaintiff's grandfather), in the business, had 
also used the letters "C & C" and the words and letters "Planten's 
C & C or Black Capsules" in the same sensé as that of défendant. 
But the court finds that thèse uses, except that of the name Planten, 
and probably that of the color word "black," were of a distinctly later 
origin and beginning than were those of the défendant and his prede- 
cessors. 

As to the use of the initiais "C & C," the plaintifï claims under a 
registration in the application for which (as we hâve already stated) 
his father had said that: 

"This trade-mark has been continuously used In my business slnce about ttie 
j'ear 1890." 

The other form, viz., that of "Planten's C & C or Black Capsules," 
had an earlier beginning; but défendant and his predecessors had 
used the initiais "C & C" from a much earlier time. The long-con- 
tinued practice of the plaintiff and his predecessors was to affix to 
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their packages on the outside the ietters "C & C," or their other 
form, "Planten's C & C or Black Capsules," while the défendant did 
net so affix his until after the registrations obtained by the plaintiff. 
After that event the défendant upon one certain form of his boxes 
used this langiiage, to wit, "Gedney's C & C (Black) Capsules," 
though it vvas not surrounded by rectangular lines as was that of 
the plaintifï. It is this particular use which the plaintiff claims is an 
infringement of his first obtained registration. Upon the testimony 
we hâve concluded: 

[3] First. That the Ietters "C & C," as used in certificate of reg- 
istration No. 66,108 and in the alleged trade-mark therein described, 
mean and were known to mean "Cubebs and Copaiba" — nothing more 
nor less^and therefore are purely descriptive, and do not mean and 
were not intended to mean or to refer to origin or ownership, and 
therefore this alleged trade-mark cornes within the rules laid down 
in the cases of Brown, etc., Co. v. Meyer, 139 U. S. 542, 11 Sup. 
Ct. 625, 35 h. Ed. 247, and Columbia, etc., v. Alcorn, 150 U. S. 463, 
14 Sup. Ct. 151, 37 h. Ed. 1144, and must be held to be invalid. 
The act of 1905 does not prescribe what may be valid trade-marks, 
but simply authorizes the "registration" of trade-marks. Such a reg- 
istration can in no way validate a trade-mark which was not previ- 
ously valid. The validity of a trade-mark must dépend upon gên- 
erai principles and rules of law and not upon its registration. As to 
this alleged trade-mark, the bill must be dismissed. 

Second. The bill, so far as it is based upon allégations of unfair 
compétition, must also be dismissed; but this should be without préj- 
udice. The testimony does not, we think, warrant relief upon that 
ground; but as some question of jurisdiction was raised upon this 
phase of the case, which may be well founded, even if not pressed 
at the argument, we direct the form of decree indicated, although 
certain late décisions settle the question of the right to join in one 
suit claims of infringement with claims of unfair compétition. In 
the cases referred to the litigants were of diverse citizenship, while 
hère both parties are citizens of New York — hence the question of 
jurisdiction. 

[4] Third. It remains to consider whether the trade-mark covered 
by registration certificate No. 51,356 is valid, and, if so, whether it 
has been infringed by the défendant. In his application for registra- 
tion plaintiff's f ather and predecessor in ownership stated : 

"My trade-mark consists of the words and characters, 'Planten's C & C or 
Black Capsules.' " 

As we hâve seen, it was registered in that exact form upon a black 
background of rectangular shape. We hâve already stated our con- 
clusion to be that the words "C & C," when used upon the drugs re- 
ferred to in the testimony, were altogether descriptive, and were 
plainly and always understood to describe and refer to cubebs and 
copaiba as the component parts of the capsules. It cannot be doubted 
that the word "black" is equally descriptive in character. Ail the 
words in the trade-mark, including the name "Planten," mean noth- 
ing more nor less than cubeb and copaiba capsules made black by 
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some coloring matter used by the maker, Planten. We take it to be 
clear enough that the entire trade-mark is merelj' descriptive of a 
manufactured article, unless that characteristic is removed by the use 
of the possessive prefix "Planten's." 

If our conception of the situation be correct, the case respecting 
iron bitters (139 U. S. 540, 11 Sup. Ct. 625, 35 L. Ed. 247), that, 
respecting rubber (128 U. S. 598, 9 Sup. Ct. 166, 32 L. Ed. 535), and 
others noted in Paul on Trade-Marks, §§ 64, 66, would seem clearly 
to apply and consequently to invalidate the device as a trade-mark 
that would enable Planten to enjoy a monopolistic appropriation of 
certain descriptive terms, ail of which, except the word "Planten," 
had been used in common by the plaintifï and the défendant and their 
respective predecessors, as applied to cubebs and copaiba capsules, 
long before the plaintiff's predecessors applied for the registration we 
hâve referred to. We think the initiais "C & C" and the word 
"black," being in this connection plainly descriptive and indicative of 
the component ingrédients of the capsules, were open to ail manu- 
factures of such capsules, and that it would be a spécial hardship to 
the défendant to be deprived of the right to use them generally after 
he and his predecessors had done so continuously for a time beginning 
long before 1905. 

If the défendant, or indeed the plaintifF, instead of using the in- 
itiais "C & C," had used the words "Cubebs and Copaiba," for which 
the initiais stand, then, of course, under the cases cited, there could 
be no trade-mark composed of thèse words descriptive of the ingré- 
dients of the capsules. This being manifestly true, can it make any 
différence in the equities of this litigation that initiais were used which 
both parties to the litigation and their respective predecessors and that 
part of the entire public to which they both addressed themselves per- 
fectly well knew meant precisely what would bave been meant had the 
words themselves, instead of the indicating initiais, been employed? 
Obviously not, because both meant the same things and both were 
known to be merely descriptive words. And the same is true as to the 
word "black," which ail knew to be entirely descriptive. 

In short, the initiais "C & C" conveyed to ail concerned the accu- 
rate information that ail the capsules were made of cubebs and co- 
paiba, just as the word "black" indicated the color of the capsules. 
The information thus imparted was just as true of defendant's cap- 
sules as it was of the plaintiff's, and the same means of conveying 
this information had been used by each of the parties and their pred- 
ecessors for many years prior to 1905. Can it be possible that the ex 
parte registration of a trade-mark must shut oflf defendant's right thus 
to convey this information? We think the registration act of 1905 had 
no such purpose in view, and it does not deprive the défendant of the 
right to do as he is doing, and which for over 40 years he bas 
continuously done. Certainly we think the facts may thus be commu- 
nicated, provided there is no use of the name "Planten." The com- 
plainant cannot, under the facts of this case, bave the exclusive right 
to communicate the descriptive facts in the ways heretofore in use by 
both parties. We think light is thrown upon this phase of the case 
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by Amoskeag, etc., Co. v. Spear, 2 Sandf. (N. Y.) 599, and Paul on 
Trade-Marks. 

[ 5 ] We may pass by the question of the validity of the trade-mark 
now under considération, and content ourself with saying that, if it is 
valid, it can only be so in its entirety, not in this, however, including 
the black rectangular figure upon which the words are placed ; that 
background being, in our opinion, no part of the trade-mark, however 
important it might become upon the question of unfair compétition. 
But, under ail the circumstances disclosed by the testimony, we think 
this case (certainly as between this plaintiflf and this défendant) calls 
for a very strict limitation of the trade-mark, and we hold that, as be- 
tween them, at least, infringement thereof must be confined to the use 
of the entire trade-mark, or some colorable imitation of it as a whole. 
We confess, indeed, to some suspicion that, when the défendant be- 
gan placing the words "Gedney's C & C (Black) Capsules" on the out- 
side of his boxes, he did what might excite comment; but as he did 
not in any way thereby indicate that the contents of the box were 
"Planten's" product, but explicitly stated that they were "Gedney's," 
we think he was within his rights, and did not bring himself within the 
provisions of section 16 of the act of 1905. Consequently we hold 
that no infringement has been proved. 

Fourth. It is insisted by the plaintiff that to constitute a trade-mark 
in the légal sensé the device used must be affixed to or in some way 
placed upon the article itself, or upon the outside of a container of the 
article; while the défendant insists that the trade-mark may appear 
on the literature advertising it, if some of that descriptive literature 
accompanies the article as it passes to the public. Without undertaking 
to pass upon the merits of thèse contentions, we will only observe that 
it might be a somewhat far-reaching doctrine to hold as a gênerai rule 
that a trade-mark might be hid away among a mass of advertising 
matter accompanying an article of commerce, instead of being placed 
openly (and presumably advantageously) upon the outside of it. Possi- 
bly such voluntary dbscuration of his trade-mark might deprive the 
owner of ail the advantages of it, both légal and commercial. 

[6, 7] Fifth. As we hâve pointed out, section 16 of the act of 1905 
provides that the registration of a trade-mark shall be prima facie évi- 
dence of "ownership." Conceding this, it is nevertheless insisted that 
the registration was obtained by f raud, and therefore should not be giv- 
en any weight. It may be regarded as generally true that fraud vi- 
tiates every act, but it is equally true that fraud is not to be presumed. 
It has been pleaded, and the plea has been attempted to be sustained 
by proof, that the registrations in thèse cases were obtained by the 
fraud of the applicant. Undoubtedly they were secured in a purely 
ex parte way, and upon the statement of the applicant of long use 
and of his belief that he was the only person entitled to or who had 
the right to use the matter embraced in his alleged trade-mark; but, 
while granting registration upon a statement of that character by an 
applicant may lead to very loose and one-sided proceedings before the 
Patent OfiSce, we cannot perceive that any proof has been offered 
to sustain the allégation of fraud. Indeed, we think there has been 
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a total failure to sustain this claim made by the défendant in hîs plead- 
ing. 

The resuit must be the dismissal of the bill, with costs, but with 
the qualification that, so far as the bill seeks relief upon the ground 
of alleged unfair compétition in trade, the dismissal will be without 
préjudice to plaintiff's right again to sue for relief upon that single 
ground. 

A decree accordingly will be entered. 



UNITED STATES v. McCULLAGH. SAMB T. SAVAGE. SAMB v. SAPP. 

(District Court, D. Kansas, First Division. Marcli 20, 1915.) 

Nos. 4196-4198. 

1. CONSTITUTIONAL LAW ®=48— DETERMINATION OF VALIDITY— PRESUMPTIONS. 

An act of Congress must be uplield and enforced, unless its invalidity 
Is made to appear so clearly as to be beyond ail question of doubt. 

[Ed. Note. — For otber cases, see Constltutional Law, Cent. Dlg. § 46; 
Dec. Dlg. ®=4S.] 

2. CONSTITDTIONAL LaW ©=327— POWEB OF CONGKESS— NEOESSITT OÏ EXPBESS 

OE IMPLIED CONSTITUTXONAI- Al7riI0BITY. 

The fédéral Constitution is one of purely delegated powers, and when 
an act of Cougress Is challenged in due form and proper manner some 
provision in the Constitution, authorizlng the act in express terms or by 
necessary implication, niust be pointed out. 

[Ed. Note. — For otber cases, see Constltutional Law, Cent. Dig. § 31; 
Dec. Dig. <S=>27.] 

3. CoKSTiTUTioNAL Law iS=>38 — Necessitt dp Express oe Imflied Constitu- 

TIONAL AUTIIOEITY. 

That an act of Congress not authorized by the powers delegated to Con- 
gress by the fédéral Constitution bas a laudable purpose, that the ex- 
Igencles of the case are great, or that the powers of the states are im- 
potent, will not sustain the act. 

[Ed. Note. — For other cases, see Constltutional Law, Cent. Dig. § 36; 
Dec. Dlg. ©=338.] 

4. Commerce ©=3l5 — Game ®=>4 — "Dkited States <^=>6 — Constitutional and 

Statutory Provisions. 

Act March 4, 1913, c. 145, 37 Stat. 847 (Comp. St. 1913, § 8837), provld- 
Ing that mlgratory blrds shall be deemed withln the custody and protec- 
tion of the government of the United States, and shall not be destroyed 
or taken contrary to régulations whieh the Department of Agriculture is 
thereby authorized and directed to adopt, is not authorized by the com- 
merce clause of the fédéral Constitution, as the title to wUd animais aud 
blrds is in the state, in trust for ail the people of the state, and the power 
of the state is not terminated by the act of the individual in reducing 
game to hls lawful possession, but the state may afterwards so control its 
disposition as to absolutely prohibit its coming under the protection and 
control of the commerce clause ; nor Is such act authorized by article 4. 
§ 3, subsec. 2, providing that Congress shall hâve power to make ail need- 
fui régulations respectlng the terrltory or other property belonglng to the 
United States, and that nothing In the Constitution shall préjudice any 
clalms of the United States, or of any particular state, as the fédéral gov- 

«zsiFor other cases see sama toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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ernment has neither a property right nor a proprietary interest in migra- 
tory birds. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 17, 34, 35 ; 
Dec. Dig. <S=»15; Game, Cent. Dig. § 3; Dec. Dig. ©=4; L'nited States, 
Cent. Dig. § 4 ; Dec. Dig. i&=>5.] 

George L. McCullagh, one Savage, and one Sapp were informée! 
against for an offense. On demurrer to the information. Demurrer 
sustained. 

Fred Robertson, U. S. Atty., of Topeka, Kan., for the United States. 
J. H. Harkless, of ICansas City, Mo., for défendant McCullagh. 
John F. Philips, of Kansas City, Mo., amicus curiœ. 

POLLOCK, District Judge. The information filed against défend- 
ant in this case reads as f ollows : 

"Cornes now Fred Robertson, TJnited States attorney for the district of 
Kansas, leave of court having flrst been obtained and by authority and direc- 
tion of the Attorney General gives the court to understand and be informed, 
upon the oath of A. S. Rickner, a fédéral game warden for the United States 
Department of Agriculture, that in the county of Cherokee, in the Third divi- 
sion of the district of Kansas and withln the jurisdiction of this court, one 
George L. McCullagh did then and there, on or about the 2d day of April, 
1914, unlawfully, knowingly, and wUlfuUy shoot and kill forty migratory wild 
dueks, in violation of the rules and régulations for the protection of migra- 
tory birds adopted by the United States Department of Agriculture, and ap- 
proved by the Président of the United States, and promulgated and made pub- 
lic October 1, 1913 ; said rules and régulations having beeu made, published, 
and ijeclared by authority of the act of Congress approved March 4, 1913 ; and 
this he, the said George L. McCullagh, did contrary to the form of the stat- 
ute in such cases made and provided and against the peace and dignity of 
the United States of America." 

It is thus seen the sole offense charged by the information against 
défendant lies in the fact that he killed wild duck on April 2, 1914, a 
date falling within the open season for such game as provided by the 
laws of the state. 

The act of Congress on which this prosecution is based is as foUows : 

"AU wild geese, wild swans, brant, wild ducks, snipe, plover, woodcock, rail, 
wild pigeons, and ail other migratory game and insectivorous birds which in 
their northern and southern migrations pass through or do not remain perma- 
nently the entire year within the borders of any state or territory, shall here- 
after be deemed to be within the custody and protection of the government 
of the United States, and shall not be destroyed or taken contrary to régula- 
tions hereinafter provided therefor. The Department of Agriculture is hereby 
authorized and dlrected to adopt suitable régulations to give effect to the pre- 
vious paragraph by prescribing and fixing closed seasons, having due regard to 
the zones of température, breeding habits, and times and Une of migratory 
flight, thereby enabling the department to sélect and desiguate suitable dis- 
tricts for différent portions of the country, and it shall be unlawful to shoot 
or by any device kill or seize and capture migratory birds within the protec- 
tion of this law during said closed seasons, and any person who shall violate 
any of the provisions or régulations of this law for the protection of migratory 
bii-ds shall be guilty of a mlsdemeanor and shall be flned not more than one 
bundred dollars or imprisoned not morfe than ninety days, or both, in the dis- 
crétion ôt the court. ïhe Department of Agriculture, af ter the préparation of 
said régulations, shall cause the same to be made public, and shall allow a 
period of three months In which said régulations may be examined and con- 

^;:^For other cases see same topic & KEY-NUMBBIl in ail Key-Numbered Digests & Indexes 
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sldered before final adoption, permitting, when deemed proper public hearings 
thereon, and after final adoption shall cause the same to be engrossed and 
submitted to the Président ot the United States for approval: Provided, hovv- 
ever, that notliing herein contalned shall be deemed to affect or interfère with 
the local laws of the states and territories for the protection of non-mlgratory 
game or other birds résident and breeding within their borders, nor to prevont 
the states and territories from enacting laws and régulations to promote and 
render efficient the régulations of the Department of Agriculture proYided un- 
der this statute." Act March 4, 1913, c. 145, 37 Stat. 847 (Comp. St. 1913, § 
S837). 

To this information défendant demurs. The question presented by 
the demurrer involves alone the constitutional validity of the act. 

[1] In ruling this question certain fundamental principles so firmly 
established in tlie laws of this country as to become truisms must be 
borne in mind. As the act assailed on constitutional grounds expi-esses 
the deliberate action and intent of a co-ordinate branch of government, 
it must be either upheld and enforced or its invalidity must be made 
to appear so clearly as to be beyond ail question of doubt. 

[2] Our national Constitution is one of purely delegated powers. 
When the validity of an act asserted to hâve been passed in pursuance 
of power thereby conferred on Congress is challenged in due form 
and proper manner, as in this case, the plaintifif must point to some 
provision therein found which either in express terms or by necessary 
implication authorizes and sustains the act. When the government 
engages her citizens in litigation in her courts, the cause of each is en- 
titled to and must receive at the hands of the court the same fair and 
just considération and judgment. It is neither the purpose nor the 
désire of government that any of her citizens shall in any manner be 
interfered with in the exercise of any right, except such interférence 
be for the common good and in pursuance of lawful authority. 

In the présent case the government asserts the power by Congress 
exercised in the passage of the act challenged is found in either what is 
commonly called the gênerai welfare clause (subsection 2 of section 3, 
article 4, of the Constitution), which reads as follows : 

"The Congress shall bave power to dispose of and make ail needful rules 
and régulations respecting the terrltory or other property belonglng to the 
United States ; and nothing in this Constitution shall be so construed as to 
préjudice any claims of the United States, or of any particular state" 

— or to be authorized by the commerce clause, which reads : 

"To regulate commerce with foreign nations, and among the several states, 
and with the Indian tribes." 

[3] It is quite évident the thought in the mind of Congress which 
gave rise to the passage of the act in question, and the common good 
thereby sought to be accomplished, was the préservation of the migra- 
tory bird life of the country from extermination as has in the past 
been the lot of some species of its wild game, animais, and birds. 
However, no matter how laudable the purpose of Congress in the pas- 
sage of the act in question may hâve been, or how great the ultimate 
end sought thereby to be attained for the common good, such end 
does not justify the means employed, if it be found on examination 
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to lie beyond constitutional bounds. In such event the only proper 
course lies iri amendment of the Constitution. 

There can be no doubt but that a uniform System of laws on the 
subjects of marriage and divorce in this country would terminate many 
serious evils and accomplish inestimable good. Had Congress the 
power to so legislate a few comparatively simple provisions would ac- 
complish this much desired resuit. Hovvever, this has been neither 
done nor attempted by Congress. The same may be said of many 
subject-matters of législation under our system of government lodged 
in the state, but denied to the nation. As, then, the will of Congress 
to accomplish the much-desired resuit, without the power of accom- 
plishment, will not suffice, no matter how great the exigencies of the 
case, or how impotent the powers of the states to protect may be, there- 
fore those provisions of the Constitution relied upon by the plaintifï 
in this case to confer the power on Congress attempted to be exercised 
by it in the passage of this act in question must be examined in the 
light of reason and authority controlling hère before a détermination 
of the question presented can be reached. 

[4] In so far as the commerce clause is concerned, it does not ap- 
pear much reliance is placed thereon by the plaintiff in its briefs and 
argument, and this, no doubt, for the reason contention on this score 
would seem to hâve been foreclosed by the Suprême Court in such ex- 
haustive décisions as to leave nothing more to be said on this head, 
as référence to a few leading cases will show. In the case of Geer 
V. Connecticut, 161 U. S. 519, 16 Sup. Ct. 600, 40 L. Ed. '793, it ap- 
pears the state of Connecticut had enacted a statute for the protection 
of wild game of that state. Among other provisions the act prohib- 
ited, under penalty, the transportation of game out of the state. Geer, 
a citizen of Massachusetts, went into the state of Connecticut and there 
had in his possession wild grouse taken in compliance with the privi- 
lège to so do accorded by the laws of the state. Having the game so 
taken in his possession, he was proceeding contrary to the provisions 
of the act under which it was taken to carry it as his individual Per- 
sonal property out of the state, for which offense he was tried, con- 
victed, and sentenced under the laws of the state. The case was car- 
ried to the Suprême Court on the sole ground as the grouse had been 
lawfully taken in the state of Connecticut, in pursuance of her laws, 
in face of the commerce clause of the national Constitution, the state 
of Connecticut was without power to prevent him, as owner of his 
individual personal property, from carrying it in Interstate commerce. 
In an exliaustive review of this question, as shown by the opinion de- 
livered by Mr. Chief Justice White, certain principles vi'ere laid down 
as the settled law of the land : (1) The wild animal and bird life prés- 
ent in a state is the common héritage of ail the people of that state; 
the title thereto is vested in the state, not in its sovereign capacity, but 
in trust for ail the people of the state. (2) The extent of the Per- 
sonal or individual right which any one may acquire in such game by 
the act of lawfully taking and reducing to his exclusive possession is 
not absolute in its nature, as is the like taking and possession of such 
goods and chattels as grain, fruits, vegetables, dornestic animais, etc., 
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but constittttes a mère qualified right in the taker to tise or dispose 
of it in sucli manner as the laws of the state may admit. Hence it 
was there hek! Geer had no right uncler the commerce clause of the 
national Constitution to carry the grouse out of Connecticut in viola- 
tion of her laws. 

In other words, it is there held the power of the state over game 
within its territorial limits is net terminated by the act of the individ- 
ual in reducing it to his exclusive and lawful possession, but, on the 
contrary, the power of the state follows the game into the hands of 
the lawful exclusive possessor, and in the assertion of its title held 
therein in trust for ail the people of the state it may so control its 
use and disposition as to absolutely forbid and prohibit its coming un- 
der the protection and control of the commerce clause of the national 
Constitution. And the reason for the rule is apparent. If the state, 
either by its laws, or in the absence of prohibitive laws, once permits 
game to corne under authority of the commerce clause of the national 
Constitution, then ail state control or authority thereover of necessity 
must cease to exist, and its trust title for the common good of ail the 
people of the state be eut off and destroyed. 

Hence, by the very force of logic itself, it must follow, if Congress, 
by the simple fact of the exercise of its claimed législative power ex- 
pressed in the act in question, has drawn into national custody and 
under the protection and control of national laws the migratory wild 
bird life named in the act, by the same token it has not alone, with- 
out the expressed consent of the states, deprived them of the title un- 
der which they hâve heretofore held that portion of such life as comes 
within their borders in trust for ail the people of the state; but, the 
same being now under the protection of the Constitution and laws of 
the nation, migratory game birds hâve become the subject of inter- 
state commerce, and the case of Geer v. Connecticut is no longer ap- 
plicable thereto. 

The power of the states, by their laws in the protection of their 
trust title for the common good of ail the inhabitants of the state, to 
exclude wild bird and animal life lawfully reduced to the exclusive 
possession of the individual from the opération of the commerce clause 
of the national Constitution, as was held in Geer v. Connecticut, su- 
pra, lias been unif ormly maintained by the courts of this country. 
Martin v. Waddell, 16 Pet. 367, 10 L. Ed. 997; Smith v. Maryland, 
18 How. 71, 15 L. Ed. 269; Manchester v. Massachusetts, 139 U. S. 
240, 11 Sup. Ct. 559, 35 L. Ed. 159; Lawton v. Steele, 152 U. S. 133, 
14 Sup. Ct. 499, 38 L. Ed. 385 ; The Abby Dodge, 223 U. S. 166, 32 
Sup. Ct. 310, 56 L. Ed. 390; United States v. Shauver (D. C.) 214 
Fed. 154. It is thus clear no reliance whatever may be placed by the 
plaintifï on the commerce clause of the Constitution to uphold the act 
in question. 

Does the act find any basis for its support in what is called the 
gênerai welfare clause of the Constitution above quoted? It is to be 
noted the purpose of that provision is to guarantee to the fédéral 
government the power to dispose of and regulate by law or rule its 
territorial domains and ail other property or property rights held by 



UNITED STATES V. m'cULLAGH 293 

it. If, therefore, it may be justly said the général government has 
either a property right or a proprietary interest in things fera; naturse, 
such as the migratory wild game birds hère in question, then its power 
to enact the law in controversy is sustained thereunder ; otherwise not. 
As has been seen, the basic principle on which the décision of Geer 
^v. Connecticut, supra, rests is that the exclusive title and power to 
control the taking and ultimate disposition of the wild game of this 
country résides in the state, to be parted with and exercised by the 
State for the common good of ail the people of the state, as in its wis- 
dom may seem best. Following the décision in that case, there came 
before the Suprême Court the case of Ward v. Race Horse, 163 U. S. 
504, 16 Sup. Ct. 1076, 41 L. Ed. 244, in which the facts, briefly stated, 
were as follows : Race Horse was a member of the Bannock tribe of 
Indians living on the Ft. Haie Indian réservation in Idaho. By article 
4 of a treaty duly consummated between the United States and his 
tribe in 1868 (15 Stat. 673) it was provided, as follows: 

"The Indians hereiD named agrée, vvbeu the agency house and other build- 
ings sliall be constructed on their réservations named, they will make sald 
réservations their permanent home, and they will maUe no permanent set- 
tlement elsewhere; but ttiey shatl hâve the nyht to liunt upoii' ihc nnijvcupwd 
lands of the United States so long as game may he found thereon, and so long 
tts peace subsists among the whites and Indians on the borders of the hunting 
districts." 

By act of Congress thereafter passed a territorial form of govern- 
ment was provided for the territory of Wyoming. Act July 25, 1868, 
c. 235, 15 Stat. 178. This act provides as follows: 

"Kotbing in tbis act shall be construed to impair the rights of person or 
property now i:)ertaining to tbe Indians in said territory, so long as such 
rights shall remain unextinguished by treaty between the United States and 
such Indians." 

Wyoming was admitted as a state of the Union in 1890. In July, 
1895, the Législature of that state passed an act regulating the killing 
of game within the state. Laws 1895, c. 98. Thereafter in October 
Race Horse killed elk in Uinta county in that state on public lands of 
the United States, as he was authorized to do under the treaty made 
between the United States and his tribe, but in violation of the act of 
the Législature of the state of Wyoming. Being prosecuted under the 
laws of the state, he justified his conduct under the provision of the 
treaty with his tribe above quoted. He was convicted and sentenced 
under the state law. His application for discharge on a writ of habeas 
corpus being denied him, he appealed to the Suprême Court. Both the 
state law and the treaty being in fuU force at the time he killed the elk, 
the question presented was which should yield, the law of the state or 
the treaty of the government with his tribe, made by virtue of express 
authority of the national Constitution? Mr. Chief Justice White, de- 
livering the opinion of the court, said: 

"The power of a state to control and regulate the taking of game cannot 
be questioned. Geer v. Connecticut, 161 U. S. 519 [16 Sup. Ct. 600, 40 L. Ed. 
793]. * » » The argument, now advanced. In fa ver of the continued ex- 
istence of the right to hunt over the land mentloned in the treaty, after it 
iad become subject to state authority, admits that the privilège would cease 
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by the mere fact that tlie United States disposed of Its title to any of the 
land, although such disposition, when made to an individual, wonld give him 
no auttiority over game, and yet that tlie privilège continued wtien the United 
States had called into being a sovereign state, a necessary incident of whose 
authority was the complète power to regulate the killing of game within its 
borders. This argument indicates at once the conflict between the riglit to 
hunt in the unoccupied lands, within the hunting districts, and the asser- 
tion of the povver to continue the exercise of the privilese in question in the 
State of Wyoming iu défiance of its laws. * * * The povver of ail the 
States to regulate the killing of game within their borders will not be gain- 
said ; yet, if the treaty applies to the unoccupied land of the United States 
in the state of Wyoming, that state would be bereft of such power, since 
every isolated pièce of land belonging to the United States as a private owner, 
so long as it continued to be unoccupied land, would be exempt in this regard 
from the authority of the state." 

It was there held the simple fact of the admission of Wyoming into 
the Union as a state, possessing Hke and equal unrestricted control 
over the wild animal life within her borders, authorized the Législature 
of the state, in the exercise of such plenary power of control, to pro- 
hibit and make criminal the doing of an act guaranteed by solemn 
treaty of the government to Race Horse as a member of his tribe. 

To the fact that the title and exclusive power of control over wild 
game coming within the borders of a state of this country résides in 
the state, and not in the nation, the following cases bear indisputable 
proof : Geer v. Connecticut, supra ; Ward v. Race Horse, supra ; Phelps 
V. Racey, 60 N. Y. 10, 19 Am. Rep. 140; In re Deininger (C. C.) 108 
Fed. 623; The Abby Dodge, supra; Commonwealth v. Savage, 155 
Mass. 278, 29 N. E. 468; Organ v. State, 56 Ark. 270, 19 S. W. 840; 
State V. Geer, 61 Conn. 144, 22 Atl. 1012, 13 L. R. A. 804; State v. 
Northern Pacific Express, 58 Minn. 403, 59 N. W. 1100; State v. 
Rodman, 58 Minn. 393, 59 N. W. 1098; American Express Co. v. 
People, 133 111. 649, 24 N. E. 758, 9 E. R. A. 138, 23 Am. St. Rep. 641 ; 
Ex parte Maier, 103 Cal. 476, 37 P'ac. 402, 42 Am. St. Rep. 129 ; People 
V. Collison, 85 Mich. 105, 48 N. W. 292; State v. Heger, 194 Mo. 
707, 93 S. W. 252 ; State ex rel. v. Warner, 197 Mo. 650, 94 S. W. 962 ; 
State V. Weber, 205 Mo. 36, 102 S. W. 955, 10 L. R. A. (N. S.) 1155, 
120 Am. St. Rep. 715, 12 Ann. Cas. 382; State v. Repp, 104 lowa, 305, 
73 N. W. 829, 40 L. R. A. 687, 65 Am. St. Rep. 463 ; Behring Sea 
Arbitrators' Décisions, 32 Am. Law Reg. 901. 

The précise question hère involved was presented to and considered 
by the District Court of the United States for the Eastern District of 
the State of Arkansas in the case of United States v. Shauver, 214 
Fed. 154, in which case Judge Treiber, in an able and exhaustive 
opinion, arrived at the same conclusion hère reached. 

The act challenged is believed to be the single instance in the entire 
législative or judicial history of this nation, or the composing states, 
in which a contrary view has been expressed. Unless a departure, 
as radical in theory as it is important in its effects, is to be made from 
fundamental principles long estabhshed by our laws, and long ac- 
quiesced in by our people, the act in question must be held incapable 
of support by any provision of the organic law of our country. If the 
act in question shall, on any ground, or for any reason, be tipheld and 
enforced, it must surely foUow the many laws of the separate states 
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of this Union must hereafter be held inoperative, for there can be no 
divided authority of the nation and the several states over the single 
subject-matter in issue, with either safety to the nation or security to 
the citizen. And this for the reason, although a power of control be 
delegated by the Constitution to the national government, still such 
power may be exercised by the states until Congress acts. But so soon 
as Congress, in pursuance of its delegated power, occupies the field, 
ail State laws become autoniatically suspended and inoperative. Sturges 
V. Crowninshield, 4 Wheat. 122, 4 L. Ed. 529; Ogden v. Saunders, 12 
Wheat. 213, 6 L. Ed. 606 ; Boyle v. Zacharie, 6 Pet. 348, 8 L. Ed. 423 ; 
Cook V. Moflfatt et al, 5 How. 295, 12 L. Ed. 159; Bank of Tennessee, 
etc., V. Horn, 17 How. 157, 15 L. Ed. 70; Baldwin v. Haie, 1 Wall. 
223, 17 L. Ed. 531 ; Baldwin v. Bank of Newbury, 1 Wall. 234, 17 L. 
Ed. 534; Gilman v. Lockwood, 4 Wall. 409, 18 L. Ed. 432; Crapo v. 
Kelly, 16 Wall. 610, 21 L. Ed. 430; Sherlock et al. v. Alling, Admin- 
istrator, 93 U. S. 99, 23 L. Ed. 819: Gloucester Ferry Ce. v. Penn- 
sylvania, 114 U. S. 196, 5 Sup. Ct. 826, 29 L. Ed. 158; Smith v. Ala- 
bama, 124 U. S. 465, 8 Sup. Ct. 564, 31 L. Ed. 508; Nashville, etc., 
Railway v. Alabama, 128 U. S. 96, 9 Sup. Ct. 28, 32 L. Ed. 352; Cole 
V. Cunningham, 133 U. S. 107, 10 Sup. Ct. 269, 33 L. Ed. 538 ; Geilinger 
V. PhilHpi, 133 U. S. 246, 10 Sup. Ct. 266, 33 L. Ed. 614; Brown v. 
Smart, 145 U. S. 454, 12 Sup. Ct. 958. 36 L. Ed. 772> ; Butler v. Gore- 
ley, 146 U. S. 303, 13 Sup. Ct. 84, 36 L. Ed. 981 ; Gulf, Colorado, 
etc., Railway v. Heflev, 158 U. S. 98. 15 Sup. Ct. 802, 39 L. Ed. 910; 
Reid V. Colorado, 187 U. S. 137, 23 Sup. Ct. 92, 47 L. Ed. 108; South- 
ern Ry. Co. V. Reid, 222 U. S. 424, 32 Sup. Ct. 140, 56 L. Ed. 257; 
Non Pac. Ry. v. Washington, 222 U. S. ^7^, 32 Sup. Ct. 160, 56 L. Ed. 
237; Second Employers' Liability Cases, 223 U. S. 1, 32 Sup. Ct. 169, 
56 L. Ed. 327, 38 L. R. A. (N. S.) 44. 

In Smith v. Alabama, supra, Mr. Justice Matthews, delivering the 
opinion of the court, said: 

"The grant of power to Congress In the Constitution to regulate commerce 
with forel,çn nations and among the several states, It Is conceded, is para- 
mount over ail législative powers which, in conséquence of not having been 
graiited to Congress, are reserved to the states. It follows that any législa- 
tion of a State, although in pursuance of an acknowledged power reserved to 
it, which couflicts with the actual exercise of the power of Congress over the 
subject of commerce, must give way before the supremacy of the national 
authority." 

In Second Employers' Liability Cases, supra, Mr. Justice Van De- 
vanter, delivering the opinion of the court, said: 

"True, prier to the présent act the laws of the several states were regarded 
as determiiiative of the liability of employers engaged in Interstate com- 
merce for injuries received by their employés while engaged in such com- 
merce. But that was because Congress, although empowered to regulate that 
sub.iect, had not acted thereon, and because the subject is one which falls 
within the police power of the states in the absence of action by Congress." 

Not only is this true, but the argument of necessity, so strongly 
urged on the part of the government at the hearing, to préserve the 
migratory bird life of the country from extinction, would seem to 
the thoughtf ul mind more fancif ul than real, and for this reason : The 
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several states, as has been seen, possess the most absolute and plenary 
power of control over the subject-matter of wild animal and wild bird 
iife within their territorial domains it is possible to either conceive or 
to grant. In the exercise of this unlimited power the states acting to- 
gether may beyond ail question prohibit absolutely and unconditionally 
the taking of any such wild Iife in any part of this country, either 
temporarily or for ail time. Hence, it turns out, the argument of 
necessity for action on the part of the government arises, not so 
much from any want of power to control on the part of the several 
states as from dissatisfaction as to the manner in which such plenary 
power possessed by the several states is exercised. It is quite obvious 
différences of opinon and difficulties of the nature involved are in- 
hérent in the very form and structure of this government, subject to 
change or correction, however, only in the manner prescribed by its 
founders. 

It follows the demurrer to the information must be sustained. It is 
so ordered. 

The same order will enter in cases No. 4196, United States v. 
Savage, and in No. 4198, United States v. Sapp, which cases were 
submitted with that under considération. 



THE OLTMPIC. 
THE O. L. HALLBNBECK. 

(District Court, S. D. New York. November 4, 1914.) 
Collision >S=5»71 — Tuo Engaged in Docking STEAitsHip — Injobt bt Pbo- 

PELLER. 

Libelant's tug, enccaged with a number of others In docking a large 
steainshlp at New York, bad taken position on the starboard quarter of 
the ship and called for a Une, which had been thrown when the steamsliip 
started her starboard propeûer, causing a suction, which drew the tug 
around against the blades and she was badly injïired. Ileld that, as in 
aceordance with the custom of the port her master selected her position, 
he assumed the risk of injury from the steamship's propeller, and should 
hâve guarded against It, and could not hold the steamship responsible 
for starting her propeller at any time necessary in aiding the work of the 
tugg. 

[Kd. Note. — For other cases, see Collision, Cent. Dig. § 101 ; Dec. Dig. 
<S==>71.1 

In Admiralty, Suit for collision by Peter Cahill, owner of the tug 
O. L. Hallenbeck, against the steamship Olympic, Oceanic Steam Navi- 
gation Company, Limited, claimant, and cross-libel against the tug. 
Decree for claimant, and cross-libel dismissed. 

Carpenter & Park, of New York City, for libelant. 
Burlingham, Montgomery & Beecher, of New York City, for claim- 
ant. 

HAZEL, District Judge. On June 21, 1911, the steam tug O. h. 
Hallenbeck, while engaged in assisting the steamship Olympic into her 
berth alongside of Pier No. 59 in the Hudson river, sustained damage 

©=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & lucle;co- 
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by reason of the asserted négligence of the steamship, in conséquence 
of which she collided with the propeller wheel of the steamship. At the 
time of the accident the Olympic was the largest steamer afloat, having 
a gross tonnage of 45,324; she was 882 feet long, and bound from 
Southampton to New York on her first voyage. When she arrived at 
her dock, ebb tide was running at the rate of from 10 to 15 miles an 
hour, while the wind was blowing slightly from the northwest. In 
docking, she required the assistance of 12 steam tugs on her port quar- 
ter to enable making her fast, bow first, on the northern side of the pier. 
The steam tug Hallenbeck took a position underneath the starboard 
quarter of the steamer at an angle of about 45°, something more than 
150 feet forward of the stern of the Olympic; her purpose being to 
shove the latter over towards the dock. The tugboat was working 
ahead in this position, when at the request of her master a heaving line 
was thrown her from the steamer, which the deck hands immediately 
proceeded to fasten to a hawser, so that it could be drawn aboard the 
steamer, to make the tug fast to the steamer while she was engaged in 
pushing ahead on the starboard quarter. At this time the starboard 
wheel of the Olympic was motionless, but the proofs are that, before 
the deck hands of the tug had wound the heaving line around her bitt, 
the starboard propeller was suddenly reversed without notice to the 
tug, and the suction or swirl of the water was of such power and force 
as to slue the stern of the Hallenbeck to the rapidly revolving wheel of 
the steamer, where she struck. It is shown that the master of the Hal- 
lenbeck endeavored to break the sheer by quickly ordering the engines 
of the tug ahead fuU speed, while, as he testifies, the wheel was put 
hard to starboard; but his efforts to avoid the collision were futile, 
and the stern f rame, rudder, and wheel shaft of the tug were eut oiï by 
the impact, and she would hâve sunk, had her after bulkhead not pro- 
tected her. 

The claim of the libelant is that the steamship was négligent in start- 
ing her starboard propeller after throwing the line to the tug, and in 
f ailing to stop it more quickly after she had started it ; but I am of the 
opinion that the évidence in support of this claim is insuffîcient to prove 
fault on the part of the steamship in this respect. Both counsel for 
libelant and for respondent place reliance in the principle enunciated 
by Judge Wallace, writing for the Circuit Court of Appeals for this 
circuit in The City of New York, 54 Fed. 181, wherein the leamed 
court substantially held that a tugboat assumes the risk of being sucked 
in by the propeller of a steamer if she goes too near it. The libelant 
urges that there was no arrangement or understanding between the 
two vessels by which the tugboat was expected to take a particular posi- 
tion or begin active services at a particular time, while in the case at 
bar the throwing of the heaving line to the Hallenbeck implied an 
agreement that the propellers would not be moved until the hawser was 
made fast. With this view I do not agrée. I do not think that the mère 
act of heaving a line to the tugboat at the request of her master es- 
tablished an agreement or understanding by which the Olympic was 
bound not to move her propellers while she was being maneuvered into 
her berth, without first notifying the tug. 
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The position of the tugboat on the starboard quarter was selected by 
her master, and in performing the services to the steamer he should 
hâve exercised care and foresight, so that, if anything happened to 
sheer the tug, he would be able to overcome the sheer and control her 
movements. Although the propellers of the Olympic were more power- 
ful, and their suction no doubt of greater force, than those of smaller 
steamers, still the master of the tugboat was aware of her great length 
and the increased size of her propellers, and he should net hâve been 
surprised at the increased current they produced when in motion. He 
vi'as also aware that, in docking, steamers maneuvered, using their 
propellers at intervais, to assist the tugs aiding in the mooring opéra- 
tion. He had no right, theref ore, to assume that the steamer would not 
continue or résume maneuvering during the time the tug was receiving 
the heaving line, and her crew directing their efforts towards making 
fast to the stern post. 

On the port side of the steamship tugs were hauling in the slip close 
to the dock, and this should bave been sufficient notice that at any mo- 
ment the steamship might be required to conform to the movements of 
thèse tugs, and it ought not to hâve been supposed by the master of the 
Hallenbeck that the steamship would not use her starboard propeller 
until he was ready to bave her do so. In the proper discharge of bis 
duties, I think he should hâve reaiized that it was quite probable that 
the steamer would render assistance to the tugs with her propellers, 
and should hâve governed himself accordingly, either by keeping the 
tug under control or taking a position farther f rom the stern. It wi!l 
not avail him to assert that he was unaware of the force and power of 
the suction or current produced by the propeller of the Olympic — a 
propeller larger than he had ever seen before — or that the steamer 
should bave waited until the hawser was drawn aboard her, or that he 
should bave been admonished to take a position farther from the stern 
of the steamer. It is customary in this port for masters of tugs to 
sélect their positions in rendering assistance to steamers, and in doing 
so they are required to hâve regard for their own safety. In my opin- 
ion the Hallenbeck sustained injury from the swirl of water caused by 
the motion of the starboard propellers of the steamer Olympic, because 
she was too close to the stern of the steamer and did not maneuver 
properly to arrest her sheer to port. The libel is dismissed. 

I do not understand that it is claimed that the tug should be condemn- 
ed for the damage to the propeller blades ; but, if such claim were as- 
serted, I should bave no hésitation in finding that the steamer ac- 
quiesced and abetted the tug in the position taken by her on the star- 
board quarter of the steamer, and hence the cross-libel is also dis- 
missed. 

No costs to either party. 
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UNITED STATES v. LANE, 

SAME V. REBSE. 

(District Court, W. D. Kentucky. March 24, 1914.) 

1. Ceiminai, Law ©=5993 — Sentence. — Modification. 

The goveninient is not authorized to niove for a modification of the 
judgment and sentence in a criminal case with respect to the place of im- 
prisonment, in tbe absence of any of the contingejicles covered by Rev. 
St. § 5546 (Comp. St. 1913, § 10547), providing thut ail persons coiivicted of 
crime lu a district, terrltory, or country where there may not be any 
penitentiary, or jail sultable for the conlinemeut of convicts, or available 
therefor, shall be confined in some sultable jail or penitentiary In a con- 
venlent state or terrltory, to be deslgnated by the Attorney General, and 
that the place of Imprlsonment may be changed in any case when, in the 
opinion of the Attorney General, it is neccssary for the préservation of 
the health of the piisoner, or when, in his opinion, the place of confine- 
ment is not sufticlent to secure the custody of the prisoner, or because of 
cruel and improper treatment. 

[Ed. Xote. — For other cases, see Criminal Law, Cent. Dlg. §§ 2529, 2531 ; 
Dec. Dlg. €=993.] 

2. Criminal Law ©=993 — Sentence — Modification. 

When the statutory contlngencies hâve not been met, the sentence of a 
court In a criminal case should not be changed, without notice to the 
prisoner, or uuless he consents, or has been heard upon it. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dlg. §§ 2529, 2531 ; 
Dec. Dlg. ©=3993.] 

Arthur Lane and John Reese were separately convicted of offenses, 
and the government tnoves to modify the judgments and sentences. 
Motions overruled. 

George Du Relie, U. S. Dist. Atty., of Louisville, Ky., for the mo- 
tions. 

EVANS, District Judge. [1] In thèse two cases, during the présent 
March term of the court, the défendants were separately convicted of 
offenses against the laws of the United States. Lane was sentenced 
to confinement in the Jefferson county jail for a period of 4 months. 
Reese was sentenced to the same jail, and under the mittimus was 
sent there for a period of 20 days, nearly ail of which has exptred. In 
each of thèse cases, without notice to the prisoner, the United States 
has moved the court to change its judgment and sentence, and this, too, 
without indicating whether the prisoners desired such change or not- 
Inasmuch as at the time the sentences were imposed the United States 
had declined to pay the expenses of a prisoner's return to his home aft- 
er the expiration of his sentence, where it was for less than six months, 
the court had not been inclined to sentence résidents of Louisville, for 
example, to imprisonment in Hardin county, and thus leave them to 
get home as best they could after the expiration of the term, and espe- 
cially as the government does pay the expenses home of prisoners who 
are sentenced for six months or over, and therefore presumably guilty 
of much more serious offenses. But, whatever the reasons for so do- 

@=jFor otbei cases see same topic à KBV-NUMBER ia ail Key-Numbered Dlgests & Indexes 



300 221 FEDERAL REI'OKÏIOK 

îng, the court, in the proper exercise of its powers, entered tlie judg- 
ments indicated. 

[2] The motions of the United States are in the nature of motions 
for a new trial or for a modification of the respective judgments. In 
criminal cases I know of no practice that authorizes the United States 
to make motions of that character. Indeed, such a course is practically 
unheard of. Hère neither one of the prisoners has moved either for 
a new trial or for such modification of the judgment of the court as 
is involved in the motion now made by the United States alone. 
Under section 5546 of the Revised Statutes the Attorney General is 
authorized, in certain definitely stated contingencies, to change the 
place of imprisonment mentioned in the judgment of the court. But 
there has been no showing, in support of the pending motions, that 
any one of such contingencies has arisen. Upon gênerai principles 
of jurisprudence, and when the statutory contingencies hâve not been 
met, the sentence of a court in a criminal case should not be changed 
without notice to the prisoner, nor unless he consents, or has been 
heard upon it. 

Without going into détails, we hâve reached the conclusion that it 
is not compétent for the United States, or, if compétent, under the 
circumstances it is not, in the discrétion of the court, advisable to 
modify its judgment in either of thèse cases upon the motion of the 
government alone, and in the absence of the consent of the prisoners 
undergoing sentence. 

Accordingly in each of thèse cases the motion of the United States 
will be overruled. 



BOARD OF TRADE OF CITY OF CHICAGO v. TUCKBR et al. 

(District Court, W. D. New York. November 29, 1913. On Motion for Re- 
hearing, January 8, 1914.) 

1. Injtjnctxon (S=>229 — Punisiiment of Violations — Jubisdiction. 

The District Court had jurisdiction to punish, as for a contempt of court, 
a violation of an injunction of the former Circuit Court. 

[Ed. Note. — For other cases, see Injunction, Ceut. Dig. §§ 496-501 ; Dec. 
Dig. ®=»229.] 

2. Injunction iS=»223 — Exchanqes — Quotations of Pkioes — Violation. 

Where a Board of Trade, by contracts with telegraph companies, au- 
thorized them to make public, and sell to persons desirlng them, quota- 
tions telegraphically recelved at intervais of not less tlian 10 minutes, an 
Injunction restralning a broker from usiiig, selling, or distributing sucli 
Board's quotations applied to ail quotations except such as the telegraph 
companies had a riglit under their contracts to distribute, and the injunc- 
tion was violated by furtlvely carryiug away or telephoning to hls office 
for distribution to hls customers and branch offices, from the office of a 
subscriber entitled to recelve quotations, either the continuons quotations 
furnished such subscriber or single quotations at intervais of 10 minutes. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 448-473 ; Dec. 
Dig. ©=5223. 

Quotations of priées and transactions on exchanges, see note to Sullivan 
V. Postal Telegraph Cable Co., 61 C. C. A. 2.] 

(gs^Por other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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3. iNJUNCTIOX <®=5230 — EXCHANGES — QUOTATION OF PKICES — VIOLATION'. 

On a motion to punish a brolîer for violating an injimction restraining 
him from using, selling, or distributing the quotations o£ a Board of 
Trade, évidence held sufRcient to show a violation. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 502-516 ; Dec. 
Dig. <S=»230.] 

4. iNJUNcraoN ®=232 — Punishment of Violations — Characteb of Punish- 

MENT. 

The violation by a broker of an injunction restraining him from uslng, 
selling, or distributing the quotations of a Board of Trade was a con- 
tempt of court, vv'ithin that class of contempts the punishment for which 
should be remédiai, and for the purpose of reimbursing plaiutiff for the 
expense of bringing the violation to the attention of the court, and not 
punitive, to vindicate the authority of the court. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. §§ 519-528 ; Dec. 
Dig. €=5232.] 

5. Injunction ©=»282 — Punishjient of Violations — Amount of Fine. 

Where the record on a motion to punish défendant for violating an In- 
junction was unnecessarily voluminous, and the expenses were so large 
that a fine or penalty commensurate therewith would be Inordinate, such 
a fine as would completely reimburse plaintiff would not be imposed. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 519-528 ; Dec. 
Dig. <S=>232.] 

In Equity. Suit by the Board of Trade of the City of Chicago 
against Henry C. Tucker and others. On motion to punish the de- 
fendant named for contempt of court. Motion granted, and défend- 
ant fined. Order affirmed 221 Fed. 305, C. C. A. . 

See, also, 202 Fed. 288. 

Henry S. Robbins, of Chicago, 111., for complainant. 
James O. Moore, Dana L. Spring, and George Clinton, ail of Buf- 
falo, N. Y., for défendants. 

HAZEL, District Judge. [1] This is a motion to punish the de- 
fendant Henry C. Tucker for contempt of court. It appears that in 
January, 1906, the Circuit Court (now the District Court) of this 
district made its final decree herein enjoining défendants from receiv- 
ing, using, or distributing certain market quotations without the con- 
sent of the complainant, the Board of Trade of the city of Chicago, 
and a writ of injunction pursuant thereto was issued. The decree was 
based upon the property rights of the complainants in the quotations 
collected by it on its exchange, and upon its right to control their 
use by others and to equitably restrain invasion of such rights. A 
plea in abatement, objecting to the jurisdiction of this court, was in- 
terposed by the défendant; but such plea is without merit, and is 
therefore overruled. 

[2] Proceeding to the merits: The défendant Henry C. Tucker, 
whose contumacious acts alone are herein involved, dénies having 
violated the terms of the injunction, and asserts that his dealings in 
stocks and bonds were actually executed on the Pittsburgh Stock and 
Produce Exchange; that continuous quotations of the complainant 
were not received, used, or distributed by him or through his agency; 
that his market quotations were obtained through the so-called 15- 

^=For other «ases see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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minute ticker service, the news gossip service, and from single quota- 
tions of the Chicago Board of Trade received at intervais of not less 
than 10 minutes, and after such quotations were dedicated to the use 
of the public; and he claims that the final decree herein, properly 
construed, merely enjoins the défendants from using continuons quo- 
tations of the complainant, as distinguished from single quotations, 
which hâve ceased to be its private property, and wliich by reason of 
acquiescence hâve been surrendered to the public. 

Referring to the proper interprétation of the injunction and the 
decree, the relevant portions of which enjoin the défendants from us- 
ing, selling, or distributing, directly or indirectly, "the quotations of 
the complainant, or any of them," it v^'ill be found that the words 
"continuons quotations" are not contained therein, and, as there are no 
limitations on the character of the quotations, it must be assvuned, I 
think, that the broader relief embodied in the word "quotations" was 
justified or warranted by the facts. In support of this view mention 
need only be made of the existing arrangement between the complain- 
ant and the telegraph companies authorized to distribute the quota- 
tions under spécial contracts with the customers, by which they were 
permitted to make public and sell to persons desiring them quotations 
telegraphically received at intervais of not less than 10 minutes. It 
was not the purpose of the injunction to enjoin simply the use of a 
séries of quotations received without interruption, but also the use of 
any or ail quotations of the complainant, save such as the telegraph 
companies had the right under their contracts with the complainant to 
distribute. 

In the conduct of his business, in connection with a so-called 15- 
minute ticker service and a news gossip service, the défendant ad- 
mittedly received at intervais of 10 minutes apart and posted quota- 
tions originating with the complainant, which said défendant procured 
from some other broker or brokers, who had the légal right to post 
continuons quotations, and was thereby enabled to post such quota- 
tions at his office at Buffalo, and to telegraphically communicate such 
posted quotations and continuous quotations to his customers and sub- 
scriber's doing business in other localities. In other words, the défend- 
ant, by furtively carrying away or telephoning to his own office from 
the office of another broker, who lawfully received and posted coni- 
plainant's continuous quotations, either the continuous quotations, or 
even single quotations received at 10-minute intervais during the 
inarket hours in connection with his ticker and news service, was 
enabled to distribute quotations which were practically continuous 
quotations, and to benefit by the distribution and posting of quotations 
to which he had no lawful right ; and such procurement and use were, 
in my judgment, a violation of the terms of the injunction, which 
by no process of interprétation are thought to leave open to the de- 
fendants the right to secretly obtain that which the telegraph com- 
panies were forbidden by their contracts to give. A construction must 
be given the decree which will effectively protect the complainant in 
its property rights, and not one which will deprive it of the full meas- 
ure of protection to which it was entitled. 
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[3] That the quotations which the défendants hâve been restrained 
by order of this court from using and distributing are actually used 
and distributed by Henry C. Tucker to his subscribers and customers 
is shown with reasonable certainty by complainant's witnesses Bur- 
meister and Whiteside, experienced telegraph operators, who testified 
that they visited varions stockbrokers' offices in différent cities, which 
had direct télégraphie communication with the office of the défendant 
at Bufïalo', and that they heard varions of the quotations which were 
posted on blackboard in the said brokers' offices as they were received 
over the wire connected with the office of the défendant. They swear 
that such quotations were not the 15-minute ticker quotations distrib- 
uted in the first instance by the telegraph companies under their sev- 
eral contracts with complainant, and such testimony, considering the 
proofs in their entirety, is persuasive of the view that the said quota- 
tions were practically the continuons quotations originating in the 
Chicago Board of Trade, which the défendants by a decree of this' 
court were prohibited from using. The évidence of Burmeister and 
Whiteside is criticized on the ground that they are informers in com- 
plainant's employ ; but in view of the corroborating circumstances re- 
lating to the def endant's business, and the manner in which it is con- 
ducted as disclosed in the record, their testimony on that account mere- 
ly ought not be disregarded or rejected, even though it is perhaps not 
entirely free from criticism. 

Considérable testimony was given by complainant to show that the 
défendant Henry C. Tucker did not, as claimed by several of the wit- 
nesses in defendant's employ, but sworn by the complainant, exécute 
his orders to buy and sell stock on the Pittsburgh Stock and Produce 
Exchange; but I conceive it to be unnecessary to examine the testi- 
mony in relation to such claims, or to pass upon the question of wheth- 
er or not such exchange was a mère prêteuse, as claimed by complain- 
ant. It is enough that the violation of the injunction is thought suf- 
fîciently established by the admission of the défendant in connection 
with the testimony of the witnesses Burmeister and Whiteside, to 
which référence has already been made. In McDearmott Commission 
Co. v. Board of Trade of City of Chicago, 146 Fed. 961, 77 C. C. A. 
479, -7 L. R. A. (N. S.) 889, 8 Ann. Cas. 759, decided by the Circuit 
Court of Appeals for the Eighth Circuit, a case wherein the défend- 
ant also claimed that the publication of quotations on the instant they 
were received by telegraph operated as a surrender or dedication to 
the public of the property rights of the complainant, the court held 
that such posting did not make knowledge of the quotations gênerai 
or accessible to the public as a right, or render them of no further 
value; and the opinion said: 

"The publication relied upon consists altogether In the posting of the 
quotations by those who subscribed for them. This Is done in places which, 
by reason of their ownership and use, are private. Its controlling purpose 
is that of stimulating and facilita ting trade with the subsci-iber, and not 
of conferring a beneflt upon the public. It implles, of course, a permission 
that in dealing with the subscriber his patrons may use the information 
which the quotations contain, but not that they may be copied and taken 
away or reproduced and used elsewhere." 
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[4, 5] So in the présent case the défendant had not the légal right 
to copy either single or continuous quotations posted by complainant's 
subscribers, or to téléphone them to his office at intervais of 10 min- 
utes for immédiate distribution to his customers and branch offices, 
and in so doing he violated the terms of the injunction and committed 
a contempt of court, for which he may be prosecuted at the instance 
of complainant. His contempt of this court, under the doctrine of 
Gompers v. Buck Stove & Range Co., 221 U. S. 418, 31 Sup. Ct. 
492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 874, and In re Kahn et al., 
204 Fed. 581, 123 C. C. A. 107, decided by the Circuit Court of Ap- 
peals for this circuit, falls within that class wliich may be treated as 
remédiai, for the benefit of the plaintiff; and though a careful read- 
ing of Merchants' Stock & Grain Co. v. Board of Trade of the City 
of Chicago, 201 Fed. 20, 120 C. C. A. 582, would seem to indicate 
that in such a case as this the punitive feature to vindicate the au- 
thority of the court may also be considered, still, as Judge Noyés in 
the Kahn Case lays stress upon the nature of thé proceeding, as to 
whether it was prosecuted by the government as a criminal proceeding 
or simply by a person in interest to indemnify him for the disobedi- 
ence, I am persuaded that à dual punishment should not be imposed, 
but simply one to partially reimburse the plaintiff for the expenses 
of bringing said violation of the said injunction order to the attention 
of this court; complète reimbursement being precluded in this case 
by the fact that the record is so unnecessarily voluminous and the 
expenses so large that a fine or penalty commensurate therewith would 
be inordinate. 

It is my judgment that for his contempt défendant Henry C. Tucker 
be directed to pay a fine of $1,800 within 30 days from the entry of 
the order herein, for the benefit of the plaintiff. So ordered. 

On Motion for Rehearing. 

After considération of the additional briefs submitted, I make the 
following altération in my original opinion. After the word "office," 
appearing in the eiglith line from the bottom of page 5, I insert the 
words "at intervais of 10 minutes for immédiate distribution to his 
customers and branch offices," leaving the remainder of the original 
opinion unchanged. 
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BOAED OF TRADE OF CITY OF CHICAGO y. TDCKER et aL 

(Circuit Court of Appeals, Second Circuit. January 12, 1915.) 

No. 113. 

1. Injunciion <S=3223 — Quotation of Boaed of Tbade Pbices — Violation — 

"CONTINUOUS QUOTATIONS." 

An injunction restraining a brolser from obtaining, using, and dis- 
tributing the quotations of a Board of Trade witliout acquii'lng a rigbt to 
such quotations was not limited in its application to "continuous quota- 
tions" deflned in contracts witli tbe board's subscribers as quotations fur- 
nlshed oftener tban at intervais of 10 minutes, but was violated wbere 
the broker's employé at 10-minute intervals noted and telephoned to 
the broker the last quotation posted in the office of a subscrlber of the 
Board, especially vvhere it did not appear that each of such quotations 
was not one item of the continuous quotations. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. §§ 448-473 ; Dec. 
Dig. <S=32i;3. 

For other définitions, see Words and Phrases, Second Séries, Continuous 
Quotations.] 

2. Exchanges iS=13 — Quotation of Prices — Publicatio?!. 

The posting of quotations furnished by a Board of Trade to Its sub- 
scribers in the office of a subscribing broker, was not a publication which 
would terminate the Board's property rigbts in the quotations, or au- 
thorize a nonsubscriber to use and distribute such quotations. 

[Ed. Note. — For other cases, see Exchanges, Cent. Dig. § 16; Dec. Dig. 
<S=13. 

Quotations of prices and transactions on exchanges, see note to Sullivan 
V. Postal Telegraph Cable Co., 61 O. C. A. 2.] ' 

3. Injunction <S=230, 232 — Punishment for Violations — Amount of Fine. 

A proceoding to punish, as for contempt, a violation of an injunction 
restraining a broker from using the quotations of a Board of Trade, was 
civil, and not criminal, and the court correctly held that a dual punish- 
ment sliould not be imposed, but one simply direeted towards making 
good to complainant the loss it had sustained from the violation. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 502-516, 51»- 
528 ; Dec. Dig. <S=>230, 232.] 

4. Injunction ®=3232 — Punishment fok Violations — Amount of Fine. 

In punishing the violation of an. injunction as a civil contempt, the 
court may reimburse the complainant for the necessary expense of en- 
forcing the injunction; but extravagant disbursements should not be al- 
lowed. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§519-528; Dec. 
Dig. <@=232.] 

5. Injunction <&=5231 — Punishment fob Violations — Amount of Fine. 

In punishing the violation of an injunction as a civil contempt, the al- 
lowance of complainant's expenses is a matter resting in the discrétion of 
the District Judge, and unless such discrétion bas been abused hls action 
will not be disturbed. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. S 517; Dec. Dig. 
®=>231.] 

6. Injunction ®=>233 — Punishment — Violations — Costs. 

On a motion to punisb the violation of an injunction as a contempt, the 
successful moving party was entitled to taxable costs, not, however, to be 
added to the fine and coUected by a body exécution, but merely to be a 
money judgment collected in the usuai way. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. J 518 ; Dec. Dig. 
®=>233.] 

â==>For otber cases see same toplc & KBY-NUMBER in ail Key-Nnmbered Digests & Indexes 
221 F.— 20 
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Appeal from the District Court of the United States for the West- 
ern District of New York. 

This cause cornes hère upon cross-appeals from an order of the Dis- 
trict Court, Western District of New York, finding défendant Tucker 
guilty of a contempt of the jurisdiction and authority of said court in 
violating an injunction granted under decree entered January 12, 1906, 
on final hearing in the above-entitled action, and imposing upon said 
défendant a fine of $1,800 to be paid to complainant. The opinion of 
Judge Hazel will be found in 221 Fed. 300. Défendant appealed on 
the merits. Complainant appealed on the ground that the fine should 
hâve been large enough fully to reimburse it for ail its expenditures 
in prosecuting the contempt proceeding. It asserted that thèse ex- 
penditures amounted to $14,271.65. 

See, also, 202 Fed. 288. 

Henry S. Robbins, of Chicago, 111., for complainant. 
James O. Moore and George Clinton, both of Bufi:alo, N. Y., for de- 
fendants. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The decree for injunction was 
justified under the décision of the Suprême Court in Board of Trade 
V. Christie, 198 U. S. 236, 25 Sup. Ct. 637, 49 L. Ed. 1031. Itwas not 
appealed from, and the right to issue the injunction is not involved 
in the appeal now before us. The injunction prohibited défendant 
from obtaining, using, distributing, etc., "the quotations of complain- 
ant, or any of them," until he shall hâve acquired the right to receive 
said quotations : 

(a) By eontract or purchase from complainant; 

(b) With complalnant's consent from some telegraph company autborized by 
complainant to distribute said quotations ; or 

(c) Under a judgment or degree against complainant in a court of compétent 
jurisdiction. 

There is no proof that défendant received complainant's quotations 
in either of the three ways above indicated. 

It is asserted that many of the quotations, which défendant used and 
distributed, he obtained from some source other than those which com- 
plainant sought to protect by this injunction. That circumstance is 
unimportant, because as to very many of the quotations, which he used 
and distributed, there is a concession on the brief of his counsel which 
makes it unnecessary to discuss the testimony. It is there conceded 
that défendant admitted that he employed a man to visit the office of 
another broker, who, under a eontract with complainant, of the sort 
considered in the Christie Case, supra, had what is known as the 
"continuons quotation service." When quotations thus received by the 
broker were posted on the blackboard in his office, defendant's em- 
ployé noted the last quotation on each option and then telephoned it 
to défendant, who used and distributed the quotation thus telephoned. 
After an interval of 10 minutes, defendant's employé noted and tele- 
phoned another quotation, which défendant similarly used and dis- 
tributed. 
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Much is made in argument of the phrase "continuons quotations." 
This phrase is defined in the contracts which complainant makes with 
its subscribers as meaning "every service of quotations wherein the 
price of any commodity shall be quoted oftener than at intervais of 
10 minutes." It is contended that the injunction must be confined to 
"continuous quotations" only. But the injunction says nothing about 
"continuous quotations"; on the contrary, it expressly restrains the 
use of "the quotations of complainant, or any of them." Certainly 
each item that defendant's employé saw w^ritten on the board, mentally 
noted, and telephoned to défendant was a quotation of complainant 
sent by it to the subscribing broker, vvho posted it in his office under 
contract with complainant. Moreover, so far as the record shov^^s, ail 
the quotations which the varions subscribing brokers received and 
posted on their blackboards were the "continuous quotations" defined 
in their contracts. Each of thèse quotations was one item of the con- 
tinuous quotations; it cannot be said that some of them were and 
some of them were not. As continuous quotations ail of them are 
covered by the broker's contract and protected by its terms. The de- 
fendant cannot change them from continuous to noncontinuous quota- 
tions merely by noting and using them only at lO-minute intervais. 

[2] Under the fédéral décisions, especially the Christie Case, su- 
pra, the posting of thèse quotations on a blackboard in the office of a 
subscribing broker is not the sort of publication which will terminate 
complainant's property right in them. Violation of the injunction is 
abundantly proved. 

[3-5] Referring now to complainant's appeal: The proceeding to 
punish for contempt was civil, not criminal, and Judge Hazel correct- 
ly held that a dual punishment should not be imposed, but one simply 
directed towards making good to complainant the loss it had sustained 
because of defendant's disobedience of the order. In this case, as in 
very many others, it is not possible to assess any particular sum of 
money which will represent complainant's business loss. It is well set- 
tled, however, in such cases, that the court may undertake to reim- 
burse complainant for the expense to which it has necessarily been put 
in enforcing the disregarded order of the court. That does not mean, 
however, that the sum should be so large as to cover extravagant dis- 
bursements. It is a matter resting in the discrétion of the District 
Judge, and his action will not be disturbed, unless such discrétion has 
been abused. In this case we might, if the matter had corne before 
as in the first instance, hâve fixed some larger sum ; but we cannot 
find that there has been any abuse of discrétion in assessing the 
amount at $1,800. 

[6] We think, however, that complainant was entitled to the taxa- 
ble costs of the proceeding, and should be allowed to include that 
amount in the order. This additional sum is not to be added to the 
fine, so as to be collectible by a body exécution; it will merely be a 
money judgment, to be collected in the usual way. 

With this modification, the order is affirmed. Costs of this appeal 
to complainant. 
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THE SAMUEL LITTLB. 
(Circuit Court of Appeals, Second Circuit February 9, 1915.) 

No. 127. 

1- Seamen €=27 — Lten fou WAaEi? — Prioritt. 

A seaman's claim for wages is, because of the pecuUar and perilous 
service in which they are earned, favored by tbe law, and as a gênerai 
rule preferred to otber liens. 

[Ed. Note.— For otber cases, see Seamen, Cent. Dig. §§ 4, 141, 157-169 ; 
Dec. Dig. <®=327.] 

2. Maritime Liens ©=337 — Pbiokity — "Porty-Day Hakbob Rule." 

The "forty-day barbor rule," whereby, in the case of vessels or tugs en- 
gaged in barbor navigation, a period oi 40 days, rather than a voyage, or 
a season, is adopted as tho period duriug which gênerai maritime liens 
retain their priority, Is équitable and proper, and should not be abandoned. 

[Ed. Note.— For other cases, see Maritime Liens, Cent Dig. §§ 58-70; 
Dec. Dig. 'S=537.] 

3. Admiralty €=>61— Pleading— Abmissions by Failure to Answeb. 

Where a party, having a claim against a tug for coal supplied to it, 
was permitted to answer a libel for repairs, though by Its failure to also 
answer an intervening pétition, setting up claims for wages, it conceded 
the correctness of the allégations of such pétition and the liens which 
it asserted, where the pétition contained no allégations as to the priority 
of such liens, its failure to answer did not preclude it from contesting 
the petitioners' claim of priority, and the rank and priority of the liens 
was for the court to détermine after they were established. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §| 497-506 ; Dec 
Dig. <@=61.] 

4. Admiralty ®=>105 — Appeals — Questions Not Raised Below. 

In an admiralty proceeding, the objection that a party, by failing to 
answer Intervening pétitions setting up claims for wages, conceded the 
right of such claims to priority, should hâve been made in the trial court 
and could not be eonsidered for the first time on appeal. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. § 720 ; Dec. Dig. 
®=»105.] 

5. Maritime Liens ®=»69 — Sale — Disposition of Proceeds — Priobities. , 

A "maritime lien" is not a mère matter of procédure, but a right of 
property, or a propriété ry interest in the boat or vessel ; and hence the 
proceeds of a sale are to be distributed according to the rightful prioritlea 
of the liens themselves, without référence to the priority of the proceed- 
ings to enforce them, and the party whose lien is tirst flled acquires no sn- 
perior rights thereby. 

[Ed. Note. — For other cases, see Maritime Liens, Cent Dig. S 107; Dec. 
Dig. <g=69. 

For other définitions, see Words and Phrases, First and Second Séries, 
Maritime Lien.] 

'6. Admiralty <g==>16 — Maeshalino Assets — Fixing Priorities. 

The admiralty courts bave authority to marshal assets, and glve prior- 
ity to one class of claims over another, and to requlre that a claim of 
priority be asserted within 40 days, or, if not so asserted, to postpone it 
to a later claim more vigilantly prosecuted. 

[Kd. Note.— For other cases, see Admiralty, Cent Dig. §§ 23-28, 191- 
205; Dec. Dig. (S=16.] 

7. Seamen ®=o27 — Wages — Pbioeities — Lâches. 

While the holder of a claim against a vessel for wages may lose his 
right to priority of payment over a claim of inferior rank by ladies, prior- 

^=:3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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Ity cannot be denled on the sole ground that the inferlor claim accrued 

witliiu 40 flays preteding the liiiiig of tUe liiiei, and tbat the claim for 
wages did not. 

[Ed. Note.— For other cases, see Seamen, Cent Dig. §S 4, 141, 157-169 ; 
Dec. Dig. <g=j27.] 

8. Seamen iS=j27 — Proceedings to Enfokce Claim — Pleading — Lâches. 

In a proceeding on a libel against a vessel, tlie staleness of a claim for 
wage.ç earned several months before the filing of the libel did not defeat 
the right of such claim to priority over a claim for supplies, where such 
staleness was not pleaded, since lâches as a gênerai rule must be pleadéd, 
and, though it need not be, if it Is plainly apparent, on the coniplainant's 
own showlng, that he has slept too long on his rights, a delay of a few 
months in asserting a seaman's claim for wages was not such apparent 
or gross lâches as made the gênerai rule inapplicable. 

FEd. Note.— For other cases, see Seamen, Cent. Dig. §§ 4, 141, 157-169 ; 
Dec. Dig. (©=27.] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

This cause cornes hère on appeal from a final decree entered in the 
District Court of the United States for the Eastern District of New 
York, on March 9, 1914, awarding priority to wage claims over a sup- 
ply claim which accrued subsequently. Afifîrmed. 

The Samuel Little is a harbor tug employed in and about the harbor of the 
city of New York. The tug was sold by the United States marshal on Feb- 
ruary 14, 1913, under a libel for repairs. The sum realized has not been suf- 
ficient to pay ail filed claims, and it is necessary to adjust priorities between 
them. 

Claims were filed subséquent to the flllng of the libel by several members of 
the erew of the tug for wages, and by William Horre & Co., whose claim is 
for coal supplied to the tug. It was contended by appellant that what 
has been known as the "forty-day rule" should détermine the priority of pay- 
ment, and that wage claims, though retaining priority for a period of 40 
days, were subordinate to claims accruing during a subséquent period of 40 
days. 

The District Judge declined to apply the 40-day harbor rule to wage claims, 
and held that ail such claims, irrespective of the time of accrual, should be 
aceorded a préférence over the claim of William Horre & Co. for coal sup- 
plied to the tug within 40 days préviens to the first attachment of the vessel — 
on January 30, 1913. The coal had been delivered at varions times between 
January 1 and 25, 1913, and the claim of John J. McCambridge for wages 
arose in June and July, 1912. The appeal is from so much of the decree as 
prefers the wage claims over the claim of the appellant for supplies. 

Alexander & Ash, of New York City (Mark Ash and William Ash, 
both of New York City, of counsel), for appellant. 

Foley & Martin, of New York City (James A. Martin, of New 
York City, of counsel), for .appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This appeal raises for the first time in 
this court the question whether what is known as "the forty-day har-, 
bor rule" is to be upheld and applied to the wages of men employed 
on tugs in and about the harbor of New York. The amount involved 
îs small, but the principle involved is one of considérable importance. 
Ail the wage claims, with the exception of the claîm of John J. McCam- 

^=5For other cases see same topie à KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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bridge, are within tlie 40-day rule. McCambridge was employed on 
the tug as a deck hand at S30 a month, and his claim amounted to $60, 
and was for wages due during the months of June and July, 1912. 
His pétition as originally filed alleged that he was employed on the tug 
from September 1, 1912 to October 30, 1912. But his testimony at 
the trial showed this to be error, and he was allowed to amend his péti- 
tion to conform with the proof. His employment ended, therefore, 6 
months prior to the filing of the libel, and yet his claim for wages was 
given priority by the court below over the claim for coal which had been 
supplied to the tug within 40 days prior to the attachment. 

[ 1 ] A seaman has long been regarded as a ward of the admiralty, 
and his claim for wages has been called many times a "sacred claim." 
He has been allowed to enforce it either by suit against (1) the owners 
of the vessel, or (2) against the master personally, or (3) by process 
against the ship in a court of admiralty jurisdiction for the enforce- 
ment of the lien given him by the maritime law. Maclachlan's Law of 
Merchant Shipping. p. 258 (5th Ed. London 1911). In the Laws of 
England, vol. 26, p. 264 (1914), the law is stated as follows: 

"The seamen's lien for wases takes priority over the master's lien for wages 
and disbvirsements, to a bottomry bond whenever given, to the claim of a 
mortgasee, to towage and licht dues, and to a shipwreck's possessory lien, to 
the extent of the wai'es earned up to the tlme the vessel is put into the hands 
of the shipwrlght. The seamen's lien is postponed to a damage lien, to salvage 
rendered after the wages oarned, to a shipwright's lien from the time he had 
possession, and to dock dues." 

In American and English Encyclopedia of Law (2d Ed.) vol. 19, p. 
1121, it is said; 

"The lien for seamen's wages is the most tenderly guarded of ail liens by 
the courts. As a gênerai rule it is preferred to ail liens incurred during the 
voyage, except for salvage." 

And in Abbott's Law of Merchant Ships and Seamen, p. 1025 (14th 
Ed. 1901), the law is stated as follows: 

"The lien for seamen's wages, including in certain cases subsistence money 
and viaticum, takes priority over the master's lien for wages and disburse- 
ments. It also has priority over a bottomry bond, and it matters not whether 
the wages were earned before or after the bond was given. It also ranks be- 
fore the lien for necessaries, the shipwright's possessory lien, when the wages 
were earned before the repairs were taken in hand, and payments made for 
towage and light dues." 

The doctrine of priority of seamen's wages is established beyond 
question. The William F. Safford, Lushington, 69 (1860) ; The Union, 
Lushington, 128 (1860); The Salacia, Lushington, 545 (1862); The 
Great Eastern Steamship Co., 6 Aspinall's M. C. (N. S.) 511, 515 (1885) ; 
The Andalina, 6 Aspinall's M. C. (N. S.) 62 (1886); The Tergeste, 9 
Aspinall's M. C. 356 (1902). In The Madonna D'Idra, 1 Dodson, 37 
(1811), Sir William Scott, speaking of mariner's wages, says: 

"Thèse are sacred liens, and as long as a plank remains the sailor Is en- 
titled, against ail other persons, to the proceeds, as a security for his wages." 

The wages of seamen hâve been favored in the law of ail nations be- 
cause of the peculiar and perilous service in which they are earned.. 
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The reason for doing so appears in the statement made in Benedict's 
Admiralty, § 190: 

"Ships were originally Invented for use and profit, to plough the seas, not 
to lie by the walls.' The ship being finished and furnished, her first want is 
a ship's Company to navlgate her. Without their strength, and knowledge, and 
sklll, and intrepidity, she must rot at the wharf, or be hurried to destruction. 
The ship, that by the agency of the most uncertain, capricious, and powerful 
éléments moves with a certainty and a securlty only surpassed by the beauty 
of her apjiearanee and the grâce of her motion, when under the control of a 
well-appointed crevv, beeomes, in the hauds of unpracticed landsmen, the victim 
of the first péril, and their efforts only urge her the sooner to inévitable de- 
struction. The service of the ship's eoiupany is, therefore, the maritime serv- 
ice whieh is entitled to the highest considération and the greatest favor ; and 
the jurisdiction of the admiralty in cases of marlners' wages is settled by a 
course of décisions of unbroken authority during centuries. The jurisdiction 
over such cases is flrmly established in this country on prineiple, and ail 
cases of mariners' wages are, par excellence, maritime cases, and subject to 
the jurisdiction of the admiralty ; and this includes whaling, sealing, and 
fisbing voyages, and demanda for subsistence, expeuses of cure, etc., which 
are in tbe nature of wages. The master alone may not in this country libel 
the ship for his wages ; it being held that he looks to the owners, and not 
to the ship, for his security. The rule is différent In Bngland, and therefore 
the Engllsh law is applied by comity, and the master of an English vessel 
may libel her in our courts for his wages." 

The United States has legislated upon the subject in much détail. 
See Revised Statutes (2d Ed. 1878) §§ 4524-4548. It has even been 
provided that: 

"Sec. 45.S5. No seaman shall, by any agreement other than is provided by 
this title, forfeit his lien upon the ship, or be deprived of any remedy for the 
fecovery of his wages to which he would otherwise hâve been entitled ; and 
every stipulation in any agreement ineonsistent with any provision of this ti- 
tle, and every stipulation by which any seaman consents to abandon his right 
to his wages in the case of the loss of the ship, or to abandon any right which 
he may hâve or obtain in tbe nature of salvage, shall be wholly inoperatlve." 

Great Britain has with equal care legislated in détail for the pro- 
tection of the rights of seamen in respect of wages. See Merchant 
Shipping Act 1894, § 155 et seq. 

[2] Under the gênerai maritime law the rule was established at 
an early day that services, supplies, and repairs incurred on a subsé- 
quent voyage outranked those incurred on a prior voyage; the vessel 
being emplo3^ed in the navigation of the seas. The liens connected with 
every new voyage were accorded priority over ail former ones after 
the vessel had sailed, if there had been reasonable opportunity for the 
enforcement of the earlier ones prior to the second sailing. See Jones 
on Liens, § 1801 (3d Ed. 1914) ; The Charles Carter, 4 Cranch, 328, 332, 
2 L. Ed. 636 (1808). 

The application of the voyage rule to vessels employed simply upon 
the inland waters of this country unduly limited the period of crédit. 
The courts therefore modified the rule with respect to vessels em- 
ployed upon the Great Lakes and inland waters, and the prineiple was 
established that claims for repairs, supplies, and other maritime serv- 
ices rendered to such vessels in one season should outrank claims for 
repairs, supplies, and maritime services rendered during the preceding 
season, without regard to the particular voyage in which they were in- 
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curred. The season of open navigation of such waters, and net the 
particular voyage, was made the rule by which the priority of the pay- 
ment of the daims against the vessels were to he determined. The 
question arose in 1856 in the District Court of Michigan in The Buck- 
eye State, Newb. 111, 114, Fed. Cas. No. 13,445, and Judge Wilkins 
said: 

"Especially in the navigation of thèse Northwestern lakes, where several 
voyages are made diiring the season, from port to port, traversins every two 
weeks from one extrême point to the other, tlicre is g!-c;it reason to limit tiiese 
tacit liens to the season of navigation, and not extend their obligation beyoud 
a year." 

And see The Dubuque, 2 Abb. U. S. 20, 32, Fed. Cas. No. 4,110 
(1870); The Détroit, 1 Brown, Adm. 141, 147, Fed. Cas. No. 3.832 
(1874); The Flercules, 1 Brown, Adm. 560, 563 (1875); The City of 
Tawas (D. C.) 3 Fed. 170 (1880); The Athenian (D. C.) 3 Fed. 248 
(1877); The Nebraska, 69 Fed. 1009, 1014, 17 C. C. A. 94 (1895). 
In The J. W. Tucker, 20 Fed. 129, 134 (1884), Judge Addison Brown, 
in a case in the Southern district of New York, thought the season rule 
should be appHed to the case of a canal boat on the Connecticut river. 
After calling attention to the rule which had been adopted as respects 
vessels navigating the Western lakes and rivers, of making the divi- 
sion of claims by the successive open season of navigation, instead of 
by the separate voyages during each season, he said: 

"The season of navigation is regarded as in the nature of a single voyage, 
and the rules applicable to a single océan voyage are applied, as regards liens 
for supplies, to the navigation of a whole season.". 

And then he stated that he thought the same rule should be applied — 

"in the case of canal boats and other simllar craft which maUe short and 
fréquent trlps upon the canals and rivers, and are laid up during the wlnter 
season, when the canals and rivers are frozen over. The same considération 
of convenience, justice, and policy apply to this class of cases as in naviga- 
tion upon the Great I.akes. They cannot be applied, however, to other craft 
navigating about this port, making short océan voyages, without interruption, 
the year round." 

While the application of the voyage rule to ships navigating the in- 
land waters unduly limited a vessel's crédit, the application of the sea- 
son rule to vessels or tugs engaged in harbor navigation unduly extend- 
ed crédit. It came to pass, therefore, that the rule again underwent 
modification, and the 40-day rule was formulated and apphed to tug 
and ferry boats engaged in harbor navigation. The boats make daily 
voyages and are amenable to process practically ail the time. The 40-day 
rule was laid down for the first time in 1890 by Judge Addison Brown 
in the District Court for the Southern District of New York in The 
Gratitude, 42 Fed. 299. In that case 10 hbels had been filed against 
the tug. Two of them were for wages ; the rest were for materials, 
repairs, and labor. More than two-thirds of the amounts of the items 
-îvere over a year old. Judge Brown called attention to the fact that 
che gênerai maritime law adjusted ail liens by the voyage, and that the 
priority of the liens continued only till the next voyage and to the sea- 
son rule applied on the Great Lakes, and which had been adopted in 
cases arising as to tugs in New York Harbor, and then stated that the 
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time allowed for retaining priority in thèse harbor cases should be 
reduced to 40 days. 

"It the gênera] maritime rule, Iiowever, were applied literally," he said, 
"to tïie dally or hourly trips of harbor tugs, treating sucti trips as voyages, 
liens on them would be praetically disallowed altogether, since business could 
net be carried on with dally llbels." 

The voyage rule applied to océan steamers and the season rule 
applied to vessels on the Great Lakes could not properly be applied to 
harbor tugs, and the 40-day rule was accordingly adopted, upon the 
theory that it would give the short crédit incident to the usual rendering 
of monthly bills and 10 days more for settlement, or libeling the boat 
in case of nonpayment. 

The 40-day rule was followed in 1894 in the Eastern district of New 
York by Judge Benedict, an accomplished admiralty judge, in The 
Samuel Morris, 63 Fed. 736. It does not appear what the claims were 
for, whether for wages or for supplies. Judge Benedict simply de- 
clared : 

"The rule laid down in the case of The Gratitude seems to be a very ijroper 
rule, and I see no reason why it should not be applied in a case like this." 

The question was before the same judge again in 1896 in The Glen 
Iris (D. C.) 78 Fed. 511. In that case the wage claims had ail been paid. 
The dispute was over claims for repairs, supplies, wharfage, and dam- 
ages for coUision. The 40-day rule was applied. The question came 
up in the Southern district of New York in 1912 in The Glen Island, 
194 Fed. 744. In that case wages were not involved, but the dispute 
related to liens for suppHes and repairs, and the 40-day rule was 
applied; Judge Hough in his opinion saying: 

"It remains to inquire whether any reason exista for disturbmg the rule 
of The Gratitude, supra. This is mentioned because it was said at bar that 
not much bas been heard of that rule in récent years, and its abandonment 
was suggested. No reason for sueh change is seen. It is just as true now 
as when The Gratitude was decided that in the interest of lienors generally 
some limit must be set measuring out periods of time within which claims of 
the same ranii shall share pro rata, and the measure fixed by Brown, J., has 
In my judgment, been justilied by expérience." 

The 40-day rule was adhered to without dissent in both the Southern 
and Eastern districts of New York until 1914. In that year the ques- 
tion came before Judge Chatfield in the Eastern district in The To- 
wanda, 215 Fed. 232, and he held that the 40-day rule did not apply to 
claims for wages for services rendered in the case of harbor tugs, but 
that such claims were entitled to priority for a reasonable time. After 
citing the act of Congress of June 23, 1910 (36 Stat. 604, c. 373), and 
stating that by it a maritime Hen is given for repairs, supplies, and 
other necessaries, to a foreign or domestic vessel, he stated that the act 
contained no provision with respect to seamen's wages, and that such 
wages were entitled to a préférence as before the enactment. Then he 
added: 

"IJnder the United States statute just cited, no perlod is stated within 
which the lien must be prosecuted, and hence a reasonable time would seem 
to be the only limit which can be imposed ; that is, lâches in bringing a clalm 
Bhould be held to be a défense." 
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A few months later in a suit against the same steam lighter the same 
judge seems to hâve adopted the 90-day rule by analogy to the New 
York statute. 

"It would seem," he déclares, "that In this case ail claims accruing within 
90 days before the attachraent should be paid pro rata, after payment of 
costs of the action in which the boat was sold." The Towanda (D. C.) 216 
Fed. 270. 

The reasons by which the District Judge was led to his abandonment 
of the 40-day rule are to be found in the foUowing excerpt from his 
opinion : 

"It is urged that no materialman would wlsh, as a matter of business, to 
file a libel and attach a vessel \vhich was continuing to obtain supplies, unless 
some other clalmant found it necessary to begin action. It would also appear 
that great discrepancles would resuit in case the 40 days did not correspond 
to the exact 30 days and 10 days' grâce with respect to each of the claims af- 
fected. No two claims would become due at the end of the same 40 days. 
The rule seems to bave been disregarded and considered a dead letter for a 
long time. The principle bas rather been applied of considering each case 
from the standpoint of due diligence ; but in no case has more than one voyage 
or one season been considered a 'reasonable period.' In most cases, claims of 
the same rank and of approximately the same period bave been prorated, and 
this would seem to be fairer than to establish a fixed period within which 
to order payment in inverse order. Each case, where agreement cannot be 
reached, must be considered by Itself." 

The question arose a third time in the Eastern district in the same 
year, coming before Judge Veeder in the case at bar, and lie refused 
to apply the 40-day rule to the wage claims and contented himself with 
the filing of a mémorandum in which he simply states : 

"In the absence of authority I am not disposed to apply the 40-day harbor 
rule to thèse wage claims." 

It thus appears that the 40-day rule has been steadily adhered to 
in the Southern district of New York for nearly a quarter of a century, 
but that recently in the Eastern district it has been rejected in its en- 
tirety in favor of a theory of a reasonable time or possibly of a 90-day 
rule. That a conflict of opinion should exist on this subject in the 
two districts, separated from each other by the East River and having 
concurrent jurisdiction over New York Harbor, is certainly un- 
fortunate. Harbor liens in the harbor of New York clearly should 
not be determined upon one principle in the Southern district and by 
another in the Eastern district. This case has been brought to this 
court, that a uniform rule may be established and an end put to the 
doubt which now exists in this circuit as to what the law on this sub- 
ject is. 

We are thus brought to inquire whether the 40-day rule as laid down 
by Judge Brown in The Gratitude, supra, is to be adhered to, or wheth- 
er circumstances hâve so changed as to make the rule which was équi- 
table and proper when adopted inéquitable at the présent time. It is 
our opinion that there has been no such change of conditions hère as 
to justify a departure from the rule. The equity of the rule seems to 
hâve been accepted and conceded by ail up to the présent time, as is 
shown by the fact that the matter has never before reached this court. 
The rule, as we hâve seen, was established in the first instance because 
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the longer extension of time which had been given to thèse liens had 
led to evils and abuses of so serions a nature that the court deemed 
itself justified in correcting them by shortening the time to 40 days. 
The change in the ruie worked well, and corrected the evils incident 
to the former ruIe, and worked no préjudice to the vessels. We hâve 
lookd in vain into conditions as now existing to discover what reasons 
there are for now departing from a principle which has so long been 
accepted vvithout question, and which was originally laid down by a 
judge whose great knowledge of admiralty law has been for many 
years widely recognized, and whose wisdom concerning matters relat- 
ing to maritime affairs has been conceded by ail. It is as true to-day as 
it was when the 40-day rule was established that a longer extension 
of crédit to the vessel would lead to abuses and evils, without any 
corresponding advantage to the vessels. Secret hens do not deserve 
encouragement. They should retain their priority for a short period 
of time. The reasons for a longer period, instead of becoming more 
cogent, hâve steadily become less cogent. If the 40-day rule is to be 
changed at ail, it should be by shortening it rather than by extend- 
ing it. 

It may be conceded that in some cases the rule may work a hardship 
in spécial cases. But that may be said of most rules, and perhaps of ail 
rules. The advantage, however, of knowing in advance the exact period 
within which a lien can retain its priority more than compensâtes for 
any hardship which occasionally is suffered in an isolated case. It 
may be said. that the 40-day rule simply fixed an arbitrary period. 
That may be true. But the same thing may be said with equal truth of 
the voyage rule and of the season rule. Any period of time that may 
be fixed upon is necessarily an arbitrary period. 

This brings us to inquire whether under the 40-day harbor rule the 
preferred lien of seamen's wages earned during an earlier period of 
40 days should be postponed to a maritime lien for supplies which is 
later in time. 

[3, 4] The libel was filed by Arthur F. Smith on January 30, 1913, 
and on this libel the vessel was attached. Smith was the captain of the 
steam tug. His claim has been disposed of, and no appeal is taken in 
regard to it. A pétition on January 30, 1913, setting forth their claims, 
was filed on behalf of John Ware and Harry Plate, members of the 
crew, who asked permission to intervene. On February 13, 1913, John 
J. McCambridge and Clarence W. Taft filed a pétition as members of 
the crew, and asked to intervene. Subsequently the pétition on behalf 
of Taft was discontinued, so that the Taft claim is not before the 
court. On March 11, 1913, the appeliant, William Horre & Co., as an 
intervening libelant, made a motion for leave to file an answer to the 
libel of said Smith, which motion was granted, and thereafter, and on 
October 21, 1913, an answer was filed by William Horre & Co. In 
said motion the appeliant asked for permission to answer the libel of 
Smith, and there was no other party's claim set forth in said Hbel, 
except Smith's. No answer was ever made to, nor was permission 
sought to ansvi'er, the pétitions of the interveners. The appellees in- 
sist, therefore, that the appeliant is in default for want of an answer 
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to said pétitions, and thus, by such default, conceded the correctness 
of the allégations set forth in the pétitions, and is not in any position 
now to contest said liens. 

It may be conceded that the failure of the appellant to answer the 
pétition of the interveners concèdes the correctness of the allégations 
which they contain and the liens which they assert. But tliis does not 
preclude appellant from raising the question as to the priority of liens, 
for the pétitions of the interveners make no allégations concerning that 
matter. The rank and priority of the liens is for the court to détermine 
after the liens are established, and upon that question both appellant 
and appellee bave a right to be heard. The objection made is without 
merit, and, if there had been merit in it, the place to hâve raised it in 
the first instance was in the court below ; and, not having been made in 
that court, it is not entitled to be considered for the first time in this 
court. See The Flottbek, 118 Fed. 954, 958, 55 C. C. A. 448. 

[5] The courts at one time held that, as between maritime liens of 
the same rank, priority was to be given to that on which the libel was 
first filed and the vessel first arrested, without regard to the dates when 
the liens respectivelv accrued. See The Triumph, 2 Blatchf . 433, note, 
Fed. Cas. No. 14,182 (1841) ; The Globe, 2 Blatchf. 433, Fed. Cas. No. 
5,483 (1852). Thèse cases proceeded upon the theory that a maritime 
lien was in reality only a privilège to arrest the vessel for a debt which 
of itself constituted no incumbrance on the vessel, and became such 
only by virtue of an actual attachment. But this theory was abandon- 
ed long ago, and the principle became recognized that a maritime lien 
is not a mère matter of procédure but a right of property. It is a jus 
in re, a proprietary interest in the boat or vessel, which may be en- 
forced directly against the thing itself by a libel in rem, in whosoever 
possession it may be. See Yankee Blade, 19 How. 82, 89, 15 L. Ed. 
554 (1856) ; The Lottawanna, 21 Wall. 579, 22 L. Ed. 654 (1874) ; 
Coffin V. Shaw, 3 Ware, 82, Fed. Cas. No. 2,952 (1856) ; The Young 
Mechanic, 2 Curtis, 404, Fed. Cas. No. 18,180 (1855). 

Viewing maritime liens, therefore, as a proprietary interest in the 
vessel itself, and the filing of the libel and seizure of the vessel as 
proceedings m.erely to enforce a right already vested, the courts bave 
held that, as between différent lienors of the same class, any proceeds 
in the registry are to be distributed according to the rightful priorities 
of the liens themselves, without référence to priority of proceedings 
merely to enforce them. The J. W. Tucker (D. C.) 20 Fed. 129 (1884). 

But the case at bar is not determined by the principle above stated. 
The question hère is whether a claim of the first class is to be post- 
poned to a claim of the second class when the claim of the first class 
was incurred in an earlier 40-day period than that in which the claim 
of the second class was incurred. 

[B] The appellee contends that the court bas no inhérent power to 
establish a rule fixing the period of time a lien sball retain its préférence 
or priority. That the court bas a right to regulate its practice and pro- 
cédure under section 918 of the Revised Statutes (Comp. St. 1913, § 
1544) is conceded, but it is said that a rule which fixes and déter- 
mines the duration of a lien or the priority of a lien is a rule of prop- 
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eity, and not one of practice or procédure, and therefore beyond the 
potency of the judicial power. Under this theory the equity courts of 
the United States would be deprived of the right which courts of 
equity hâve exercised from the beginning of marshaling assets. The 
courts hâve held that the statutes of limitation do not apply to daims 
for seamen's wages. The statute of Anne (4 Anne, c. 16, § 17) pro- 
vided : 

"That ail suits and actions in the court of admiralty for seamen's wages 
shall be commencée! and sued within six years next after the cause of such 
suits or actions shall accrue." 

The question came before Mr. Justice Story in 1822 in Willard v. 
Dorr, 3 Mason, 91, Fed. Cas. No. 17,679, v/hether this statute applied 
to the courts of the United States, and he decided that it did not. His 
opinion was that it applied only to the High Court of Admiralty in 
England, that there was no reason to suppose Parliament meant to in- 
clude the tolonial courts, that the statute of Anne was never adopted 
in practice in any of the colonies as a rule governing their courts of 
admiralty, and that, if it had been adopted in practice by the colonial 
courts before the Révolution, it did not follow that it was obligatory 
upon the admiralty courts of the Union, which derived their powers 
and authority from the Constitution and laws of the United States and 
had no connection or dependence upon the colonial Vice Admiralty 
Courts. 

"Undoubtedly," he said, "courts of admiralty, like courts of equity, will 
not entertain stale demanda, and wlll assume, upon gênerai principles, some 
limitation. It will présume demands extinguished after the lapse of a rea- 
sonable ttme, and feel that it best dispenses justice by refusing its aid in re- 
viviiig dormant and antiquated claims. This, however, is the exercise of a 
far différent power from that of entertaining a strict légal bar. It is an ex- 
ercise of sound discrétion, and it is to be guarded by a wholesome equity." 

Prior to that décision, however, and in 1815, the question whether 
a State statute of limitations was a bar to a libel of a seaman for wages 
in an admiralty court of the United States had been before the same 
judge in Brown v. Jones, 2 Gall. 477, Fed. Cas. No. 2,017. It was 
argued that the claim which accrued more than six years before the 
commencement of the suit was barred by the statute of limitations of 
Massachusetts, which was substantially a copy of the statute of 21 
Jac. c. 16. But it was held that the Massachusetts statute applied only 
to suits at common law for mariners' wages, and not to suits in the 
admiralty, and that the statute of 21 Jac. did not apply to suits in the 
admiralty. The judgment of the District Court decreeing wages was 
affirmed, notwithstanding the fact that the wages vvere earned more 
than six years before. There is no act of Congress limiting the period 
within which such actions can be brought, nor specifying the period 
within which the lien continues. 

In the Suprême Court of the United States, in The Key City (1871) 
14 Wall. 653, 660 (20 h. Ed. 896), the principle that statutes of limita- 
tion do not apply in such cases is announced, and the following rules 
are laid down : 

"1. That, whlle the courts of admiralty are not govemed in such cases by 
any statute of limitation, they adopt the principle that lâches or delay in the 
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judiclal enforcement of maritime liens will, under proper circumstanees, con- 
stltute a valid défense. 

"2. That no arbitrary or fixed period of time has been, or will be, estab- 
lished as an inflexible rule, but that the delay which will defeat sucb a suit 
must in every case dépend on the peculiar équitable circumstanees of that 
case. 

"3. That where the lien is to be enforced to the détriment of a purchaser 
for value, without notice of the lieu, the défense will be held valid under 
shorter time and a more rigid scrutiny of the circumstanees of the delay than 
when the clalmant is the owner at the time the lien accrued." 

The contention that the admiralty courts of the United States 
are without authorit}^ to marshal the assets and give priority to 
one class of claims over another is a startling proposition. It 
is without merit. But in the argument before this court counsel 
do not deny the authority of the court to state whether or not a claim 
is stale, but they assert that it is beyond the power of the court to 
lay down a rule that ail claims are stale unless prosecuted within 
40 days after the debt becomes due. The court in establishing the 
40-day rule does not, however, undertake to enact a statute of limi- 
tations. The rule simply requires that, if a préférence is to be assert- 
ed, it should be donc within the designated period, or it may be post- 
poned to a later claim which is more vigilantly prosecuted. That the 
court has the right to do this surely cannot be seriously controverted. 

The question of precedence of liens is one that it was said in 
The Union, Lushington, 128, 137 (1860), should be determined by 
the lex fori. But in this country, by comity, the law of the country 
to which a foreign vessel belongs is observed in enforcing liens 
against a foreign vessel. Jones on Liens, § 1791 (Edition of 1914). 

In laying down the 40-day rule in The Gratitude, supra, the 
learned District Judge said : 

"In the above cases there will be pald: (1) Seamen's wages; next (2) sup- 
ply liens arising within 40 days before August 28, 1889, on which day the 
towage lien for damage accrued ; next (3) the lien for damage in towing ; 
next (4) the residue to be dlvided pro rata among the remaining claims for 
supplies. The costs are allowed with the claims." 

Because the District Judge expressly limits the supply liens to those 
arising within 40 days, without expressly placing a like limitation up- 
on the wages, it is suggested that the 40-day rule was not intended to 
be applied to wages. We are not able to accept that view. We find 
no authority for any such distinction as to seamen's wages, and no 
reason why such distinction should be made. In determining such a 
question, the same rules apply to hens for wages as to liens for re- 
pairs and supplies. In The Dubuque, 2 Abb. U. S. 20, Fed. Cas. No. 
4,110, the court in discussing the subject of lâches says: 

"In determining this question, the same rules apply to liens for wages as 
to liens for repairs and supplies." 

And in The Nebraska, 69 Fed. 1009, 17 C. C. A. 94 (1895), the 
court says: 

"And liens for wages, supplies, and bottomry bonds arising upon a subsé- 
quent voyage are given priority to those arising upon a previons voyage, un- 
less peculiar circumstanees should demand equality in their payment." 
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In The Harriet Ann, 6 Biss. 13, Fed. Cas. No. 6,101 (1874), it 
was held that a claim for seamen's wages became stale, as against a 
bona fide purchaser for value, if not prosecuted during the season after 
which the claim accrued. And see The Live Oak (D. C.) 30 Fed. 78 
(1887). There certainly can be no reason for according to wages of 
seamen employed on harbor tugs a privilège beyond that accorded to 
seamen on vessels on the sea or on the Great Lakes. If the daims 
for wages in the case of The Gratitude were ail within the 40-day 
period, and the claims for supplies were in part within and in part 
without the period, as we assume was so, the language used was such 
as the circumstances required. 

The courts hâve held that wages earned and supplies furnished for 
a subséquent voyage are entitled to priority of payment over wages and 
supplies furnished for an earlier voyage. See Porter v. The Sea 
Witch, 3 Woods, 75, Fed. Cas. No. 11,289 (1877). 

But, conceding that to be established law, as we do, it does not 
help us to décide the question in this case, whether a claim of a 
prior class is to be postponed to a claim of a subséquent class 
when the latter claim has been earned on a later voyage, season, or 
40-day period. That question seems involved in much obscurity 
and is one difficult to answer. In The Panthea, 1 Aspinall's M. C. 
(N. S.) 133 (1871), attention is called "to the confusion in which the 
whole question of the priority of liens is involved." The question 
in that case did not relate to the priority of a subséquent class of 
claims over a prior class of claims, when the claims were connected 
with différent voyages. 

In the présent suit the proposition is not disputed that a claim 
for a seamen's wages earned in a first voyage, or season, or 40-day 
period, is entitled to priority over a claim for supplies, when both 
claims arise in connection with the same voyage, or season, or 40- 
day period, if such a period is to be recognized. But the contention 
is that if the wages claim arises in the first voyage, or season, or 
40-day period, and the claim for supplies originates in a subséquent 
voyage, or season, or 40-day period, then the claim for wages loses 
its priority over the claim for supplies. 

Upon the précise question involved we find very little in the au- 
thorities. In The Union, Lushington, 128 (1860), Dr. Lushington laid 
down the rule that seamen's wages hâve precedence over a bottom- 
ry bond, whether they were earned before or after the date of the 
bond. See, also, The William F. Safford, Lushington, 69 (1860). In 
both The Union and The William F. Safford the wages seem to 
hâve been earned on the voyage in the course of which the bond was 
given. It was thus an established principle in the English maritime 
law that claims for seamen's wages had priority over a bottomry 
bond. But it appears that in 1873 Sir R. Phillmore in The Hope, 1 
Aspinall's M. C. (N. S.) 563, gave priority to the bottomry bond 
over the claim of a master for wages in a suit in which the wages 
were earned on prior voyages to that on which the bottomry bond 
was given. 
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At first thought this décision would seem to justify the conclu- 
sion that claims belonging to a siiperior class lose their priority over 
claims of an inferior class which originate upon a subséquent voyage. 
But it is not at ail clear that any such conclusion can properly be 
deduced from the décision. The case related, not to seamen's wages, 
but to the wages of a master, and they are not in the same class, 
and the editor of the great work of Maclachlan on the Law of Mer- 
chant Shipping, p. 260, note (5th Ed. London, 1911), takes the pains 
to point out that it is doubtful whether the rule adopted in The Hope 
Case, postponing the master's claim to wages, would be applied to 
the claim of a seaman. The editor says: 

"The décision in The Hope cannot be considered décisive, as différent con- 
sidérations may apply to the question of priority in the case of the master 
who grants the bond and in the case of the seaman. See Tlie Jonathan God- 
hue (1858) Swab. 524; The Salaeia (1862) Lush. SIS." 

In the report which the registrar made in The Hope, and which 
Sir R. Phillmore confirmed, it is said, after a review of the cases: 

"But I do not flnd any case in which it bas been held that a master is en- 
tltled to priority over a bondholder for wages and disbursements incurred on 
voyages prior to tliat in which the tiond was given. This being so, I must ad- 
hère to the gênerai rule, as stated by Mr. Maclachlan, that liens in the na- 
ture of rewards for services rendered rank against the fund in the inverse 
order of their attachment on the res, and that tbe last in time should be the 
earliest in payment. I must therefore hold that, except in respect of the com- 
paratively trifliug sum which is due to the master for his services after he 
had resumed the command of the vessel at Londonderry, the bondholder is en- 
titled to priority." 

The décision in The Hope Case does not seem to rest upon any 
gênerai principle that claims of a superior class arising on a first 
voyage are to be postponed to claims of an inferior class arising on 
a second voyage. If it rested on that principle, there could be no 
doubt but that the décision would be as applicable to seamen as to 
masters. But it seems rather to rest upon the peculiar nature of a 
bottomry bond and of the master's rights, which are in some re- 
spects différent from those of the seamen and inferior thereto. 

A question somewhat analogous to that in the pending suit was 
before the District Court of Michigan in The City of Tawas, supra. 
That was decided by District Judge Henry B. Brown, later Mr. Jus- 
tice Brown of the Suprême Court of the United States, and a distin- 
guished authority in maritime law. He, too, alludes to the fact that 
"the subject of marshaling liens in admiralty is one which unfor- 
tunately is left in great obscurity by the authorities." He makes no 
allusion to the case of The Hope, and, indeed, refers to no authorities 
upon the exact question under discussion. He says : 

"While there are several authorities to the effect that a créditer who ob- 
tains a final decree before another creditor, havlng a co-ordinate or equal 
claim, has intervened to enforce such claim, is entitled to be paid in préfér- 
ence to him who did not assert his right until after the entry of such decree. 
See The Saracen, 2 W. Rob. 451 ; The America, 16 Law Rep. 2(>4. I know 
of none which glves such préférence to a creditor holding a claim of an In- 
ferior class, notwithstanding he may hâve obtained a decree before the flling 
of other libels of a highcr class." 
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He also says : 

"Claims of the same class are sometimes ordered put In the inverse order 
In whlch they accrue. This, I believe, is Invariably observed in tlie (ase of 
bottomry bonds; the last being put first, and the first last. Maelaeblan on 
Merehant Ship. 652. In some cases it is said tbat necessaries furnished for 
the last voyage should be paid in préférence to those furnished for a former 
voyage, and the rule certainly seems a reasonable one as applied to long voy- 
ages upou the océan, but vvholly inapplicable to the daily or weekly trips inade 
by vessels upon the Lakes. I regard it, however, as a reasonable modification 
of the gênerai practice that claims of equal rank should be paid pro rata, 
that each year should be considered as a voyage, aud that claims accruing the 
last year should be paid in préférence to claims of the same rank accruing 
the year before ; each season of navigation hère being separated f rom the pre- 
eeding season by four months of inaction. This wlll encourage diligence in the 
proseeution of claims, and prevent the proceeds of sale from being absorbed 
by dilatory ereditors. But I know of no authority or prineiple which vfould 
justify the court In ordering a claim of an inferior rank to be paid prior 
to claims of a superior rank, on the ground that the latter claim accrued the 
year before the former, unless the défense of stale claim Is pleaded to the 
llbel. Maclachlan, 652." 

[7, 8] The conclusion to which we hâve arrived after giving the 
matter careful considération is that we are not justified upon the 
authorities or upon prineiple in holding that a claim of inferior rank 
is to be paid prior to a claim of a superior rank solely on the ground 
that the latter claim accrued within 40 days preceding the filing of 
the libel and the former did not. The holder of a claim of superior 
rank undoubtedly may lose his right to priority of payment over a 
claim of inferior rank by his lâches. But if the holder of the in- 
ferior claim seeks priority, because of the lâches of the holder of 
the superior claim, he should assert it in his pleading. The gênerai 
rule is that lâches must be pleaded. See 16 Cyc. 176. It is undoubt- 
edly true that it is not always necessary to plead it. If it is plainly 
apparent on the complainant's own showing that he has slept too 
long on his rights, there is no reason for insisting that lâches shali 
be speciaily pleaded. See Lansdale v. Smith, 106 U. S. 391, 1 Sup. 
Ct. 350, 27 L. Ed. 219 (1882). But we cannot say that a delay of a 
few months in asserting a seaman's claim for wages is such appar- 
ent or gross lâches that it makes inapplicable the gênerai rule requir- 
ing lâches to be pleaded. In The City of Tawas, supra, the conten- 
tion was that claims in the third class which accrued in 1876 should 
be preferred over claims in the second class which accrued in 1875. 
Staleness of the prior claim, not having been pleaded, was not, as we 
hâve seen, allowed. 

While we do not agrée in the particulars stated in this opinion with 
the reasons given by the court below for the conclusion it reached, 
we think that no error was committed in directing that McCambridge's 
claim for wages, being of the superior rank and not shown to be stale, 
should be paid before the claim, inferior in rank, of William Horre 
& Co., although the latter claim accrued within 40 days of the filing 
of the libel, and the former did not. 

Decree affirmed. 
221 F.— 21 
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BAKEK et al. t. SCHOFIELD. 

(Circuit Court of Appeals, Ninth Circuit. February 15, 1915.) 

No. 2438. 

1. Banks and Banking <g=>261 — National Banks— Effbct of Acts TJltba 

ViBES. 

That a purchase of real estate by a national bank was In violation of 
the national banking law and ultra vires doés not render the transaction 
void, but voidable only, and Us validity cannot be questioned by private 
parties, but only by the United States. 

[Ed. Note. — For otber cases, see Banks and Banking, Cent Dig. §§ 991- 
1000 ; Dec. Dig. <®=>261.] 

2. Banks and Banking <@=>287 — Eeceivers on Insolvency— Sale or Assets 

—Construction of Obdek. 

An order of court autborizlng the receiver of a national bank to sell 
at private sale ail assets of the Insolvent bank which were in bis judgment 
bad and doubtful, "consisting of bills recelvable, judgments, overdrafts, 
* * * and other Personal and chattel property and évidences of indebt- 
edness," did not confer on the receiver power to sell and assign a contract 
vrlth the state for the purchase of tide lands, which as owner of the ad- 
jacent upland the bank had the préférence right to purchase, and which 
contract conveyed to it an Interest which under the state law was real 
estate. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 1089- 
1104, 1126, 1127 ; Dec. Dig. <®=287.] 

3. Banks and Banking ©=>287 — Receiveks— Featjdulent Sale or Peopbbty. 

Evidence h^Jd to entitle the receiver of a national bank to recover tide 
lands, the contract for the purchase of which from the state had been 
sold and assigned by a former receiver, on the ground that such sale was 
fraudulent, as being subjeet to a secret trust in favor of the receiver; 
it appearing that the sum received was much less than the value of the 
property, that the nominal purchaser resold It two years la ter to the re- 
ceiver for the same priée, wlth interest, and that the receiver's owner- 
ship had been concealed, even up to the time of suit. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
1089-1104, 1126, 1127 ; Dec. Dig. €=287.] 

4. Banks and Banking <@=>287 — National Banks— Receiveks— Suit to Ee- 

coveb Assets. 

A suit by the receiver of a national bank to recover real estate fraudu- 
lently transferred by a former receiver on a secret trust for himself held 
not barred by lâches because of lapse of time, where the former receiver 
was still the owner ôf the property, and had been for 14 years, but it had 
never been in his name, and his connection with it had been caref uUy con- 
cealed. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 
10S9-1104, 1126, 1127; Dec. Dig. €=»287.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. 

Suit in equity by John W. Schofield, as receiver of the Merchants' 
National Bank of Seattle, against Charles H. Baker, Algernon S. 
Norton, and the Seattle Water Front Realty Company. Decree for 
complainant, and défendants appeal. AfBrmed. 

For opinion below, see 212 Fed. 504. 

ÊsjjFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Suit In equlty by John W. Schofleld, as receiver of the Merchants' National 
Bank of Seattle, for the conveyance by the appellants (défendants in the court 
below) to him, as such receiver, of certain tide lands situated In the city of 
Seattle, Wash., alleged to be held in trust by the appellants for the use and 
benefit of the Merchants' National Bank of Seattle. 

On June 19, 1895, the Merchants' National Bank of Seattle havlng become 
Insolvent, the défendant, Charles H. Baker, was appointed receiver thereof by 
the Comptroller of the Currency of the United States, and Immedlately there- 
after entered upon his dutles as such receiver. Among the assets which came 
into Bakei's hands as such receiver was a préférence rlght to purchase from 
the State of Washington certain tide lands, eontainlng approximately 12 acres, 
situated along the Seattle water front, in Klng couuty, Wash., and designated 
as block No. 4.30, Seattle tide lands. The préférence rlght to purchase the 
tide lands existed in favor of the bank by virtue of the fact that it was the 
owner of the upland bordering thereon. On January 12, 1897, Baker, as re- 
ceiver, entered Into a contract with the state of Washington for the purchase 
of the tide lands; the state of AVashington agreelng to sell the same to the 
Merchants' National Bank of Seattle in considération of the sum of $1,488, 
the considération to be paid by the bank in ten equal payments of $148.80, the 
flrst payment to be made at the time of the exécution of the contract, one 
thereof on the Ist day of March. 1897, and one thereof on the Ist day of each 
and every March thereafter untll the whole of the purchase price was paid. 
l'pon payment of the full considération for the tide lands, the bank, under 
the contract, became entitled to reeeive, and the state of Washington agreed 
to issue to it, a patent therefor. The exécution of this contract between Baker, 
as receiver, and the state of Washington, had not been authorized by the 
Comptroller of the Currency ; but on January 26, 1897, Baker requested that 
officiai, by letter, to ratify the contract, stating that the préférence right of 
purchase was a valuable asset of the trust. On February 13, 1897, and In 
reply to Baker's letter, the Comptroller of the Currency authorized him to 
contract with the state of "Washington for the purchase of the tide lands. 

On October 6, 1897, Baker, as receiver, petltioned the Circuit Court of the 
United States for the District of Washington for an order authorizing and em- 
powerlng bim to compromise, compound, or sell at private sale ail of the baà 
and doubtful assets of the Merchants' National Bank of Seattle then in his 
hands as receiver, for cost, or for such sums as in the jhdgment of the re- 
ceiver was for the best interest of his trust and ail persons concerned therein. 
Pursuant to such pétition, and on the date of the filing thereof, the court en- 
tered an order authorizing and empowering Baker to sell at private sale ail 
assets of the insolvent bank which were In his judgment bad and doubtful, 
consisting of bills receivable, judgments, overdrafts, stocks, bonds, warrants, 
securities, assessments upon the stockholders of said bank, and other persona) 
and chattel property and évidences of indebtedness, for cash, for such sum 
or sums as he, as such receiver, mlght be able to obtain, and as sbould In his 
judgment be for the best Interests of his trust. On November 26, 1897, Baker, 
as receiver, sold, assigned, and transferred ail of the right, title, and interest 
of the Merchants' National Bank of Seattle in and to its contract with the 
state of Washington for the purchase of tide lands block No. 430 to one S. 
G. Simpson ; the considération being $198.80. The assignment authorized the 
state of Washington to reeeive from Simpson, or his assigns, the performance 
of ail covenants and agreements specified in the contract to be performed by 
the bank, and upon such performance to exécute to him a patent for such tide 
land. By virtue of the ownershlp by Simpson of the contract to purchase tide 
lands block No. 430, he became entitled, under the laws of the state of Wash- 
ington, to the préférence rlght to lease certain harbor area adjacent and ap- 
purtenant to tide lands block No. 430. Upon the purchase by Simpson of the 
contract to purchase the tide lands, there was Issued to him by the state of 
Washington a certain lease, designated "Harbor Lease No. 181," covering the 
harbor area appurtenant to block No. 430. 

In March, 1899, the contract between the Merchants' National Bank of Seat- 
tle and the state of Washington for the purchase of tide lands block No. 430, 
theretofore assigned to Simpson by Baker, as receiver, together with, harbor 
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lease No. ISl, coverlng the harbor area adjacent thereto, were purchased from 
Simpson by Baker in his individual cariacity, and not as recelver. No formai 
assignment of the contraet or of the lease was raade, tlie record title coutinu- 
Ing in the narae of Simpson. In Aprll, 1S90, Baker rcs-'isned as receivcr of ttie 
Merchants' National Bank of Seattle, and theroupon Judge A. W. Frator was 
appotnted by the Comptroller of the Curreney as recelver thereof. On Aiigust 
11, 1905, S. G. Simpson, acting for and on behalf of Baker, asslgned the contraet 
for the purchase of tide lands block No. 4.S0, together with the harbor lease 
No. 181, to one Algernon S. Norton. The considération named in the assign- 
ment was Çl. This assignment contalned the same authorization re.'fpecting 
the patent to be issued by the state of Washington as that contained in the 
assignment to Simpson. On October 16, 1905, the state of Washington issued 
to Norton a patent coverlng ail of block No. 4.30, with the exception of a strip 
of land .30 feet wide which had been granted as a right of way to the Seattle 
& San Francisco Eaihvay & Navigation Company. In Angust, 1907, there was 
organized at Seattle, under the laws of the state of Washington, the Seattle 
Water Front Realty Company. Upon tlie incorporation of this company Norton 
conveyed to it tide lands block No. 430, theretofore conveyed to him by patent 
from the state of Washington, together with harbor lease No. 181, coverlng 
the harbor area adjacent and appurtenant thereto. 

On February 12, 1913, Judge Frater resigned as recelver of the Merchants' 
National Bank of Seattle, and thereupon the plaintlff hereln, .Tohn W. Scho- 
fleld, was appolnted receiver thereof by the Comptroller of the Curreney. The 
présent suit was instituted by Schofleld immediately upon his appointment. 
It was alleged in the bill of complaint that the assignment of the contraet 
between the bank and the state of Washington for the purchase of tide lands 
block No. 430 was made by Baker, as receiver, to Simpson, subject to a secret 
trust for the sole use and beneflt of Baker, and for the purpose of defrauding 
the insolvent Merchants' National Bank of Seattle, and its creditors and stock- 
holders ; that Simpson took and held the contraet for the purchase of the tide 
lands in trust for Baker and subject to his direction and control ; that the 
assignment of the contraet and harbor lease by Simpson to Norton was made 
for the sole use and beneflt of Baker ; that Norton held the contraet and 
the harbor lease, and, after Issuance to him of the patent from the state of 
Washington, held the légal title to the tide lands for the sole and exclusive 
use of Baker; that the Seattle Water E'ront Kealty Company was incorporated, 
and the légal title to the tide lands, together with the harbor lease, was con- 
veyed to it by Norton, in furtherance of the fraudulent plan of Baker to ap- 
propriate to himself and conceal and couvert the assets of the Merchants' Na- 
tional Bank of Seattle, and to defeat the rights of its creditors and stock- 
holders ; and that the légal title to the tide lands is now held by the Seattle 
Water Front lîealty Company as trustée for the plaintlff hereln, as receiver of 
the Merchants' National Bank of Seattle. It was further alleged in the bill 
that the facts therein set forth were concealed by the défendants, and were 
wholly unknown to any of the creditors or stockholders of the bank, or to the 
plaintift' hereln; or to the Comptroller of the Curreney of the United States, 
until the Ist day of February, 1913, and that the plaintlff, as such receiver, 
had been directed by the Comptroller of the Curreney to commence and prose- 
cute this suit. 

Answers were flled by the défendants, denying the materlal allégations of 
the bill, and after the taking of testimony before the court a deeree was en- 
tered adjudglng that tide lands block No. 430 was an asset of the Merchants' 
National Bank of Seattle ; that the assignment by Baker, as recelver, to Simp- 
son, of the contraet for the purchase of the tide lands, was fraudulent, and 
was made for the secret use and beneflt of Baker ; that the repurchase of the 
contraet by Baker was void as against the bank ; that the assignment of the 
contraet to the défendant Norton by Simpson, and the eonveyance from Norton 
to the Seattle Water Front Kealty Company, were also null and voId. It was 
decreed that the Water EYont Kealty Company exécute and deliver to the clerk 
of the court below, for the plaintlff, as receiver, its deed coverlng ail of its 
right, title, and interest in and to block No. 430, Seattle tide lands, and also 
an assignment of the harbor lease No. 181, appurtenant to the tide lands. It 
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was fiirther decreed that the plaintiff, as receiver, pay to the clerk of the 
court below, for the Seattle Water Front Realty Company, the sum of $10,- 
977.13, being the amoiint of the payments, with interest, made by the défend- 
ants to the State of Washington under the contract for 'the purchase of block 
Xo. 430, upon the harbor lease Xo. 181, and for tases. 

B. S. Grosscup and W. C. Morrow, both of Tacoma, Wash., and 
Corwin S. Shank and Horatio C. Belt, both of Seattle, Wash., for ap- 
pellants. 

Frederick Bausman, Daniel Kelleher, R. P. Oldham, and R. C. 
Goodale, ail of Seattle, Wash., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circnit Judge (after stating the facts as above). [1] 
1. The validity of the contract of January 12, 1897, between Baker, 
as receiver of the bank, and the state of Washington, for the pur- 
chase of the tide lands, is attacked bv the défendants on the ground 
that the contract was ultra vires; its exécution being an exercise 
of power not conferred upon national banks, or receivers thereof, by 
the stati:tes of the United States. Section 5137 of the Revised Stat- 
utes of the United States (Comp. St. 1913, § 9674) provides as fol- 
low$: 

"A national hanking association may purchase, hold, and convey real estate 
for the following purposes, and for no others: 

"First. Such as shall be necessary for Its immédiate accommodation In the 
transaction of its business. 

"Second. Such as shall be mortgaged to It In good faith by way of security 
for debts prevlously eontracted. 

"Third. Such as shall be conveyed to it in satisfaction of debts previously 
eontracted in the course of its dealings. 

"Fourth. Such as it shall purchase at sales under judgments, decrees, or 
iBortgages held by the association, or shall purchase to secure debts due to it 

"But no such association shall hold the possession of any real estate under 
mortgage, or the title and possession of any real estate purchased to secure 
any debts due to it, for a longer perlod than five years." 

Chapter 28 of the Act of March 29, 1886 (24 Stat. 8 [Comp. St. 
1913, §§ 9828-9830]), provides as follows: 

"Whenever the receiver of any national bank duly appointed by the Comp- 
troller of the Curreucy, and who shall bave duly qualified and entered upon 
the discharge of his trust, shall find it In his opinion necessary, in order to 
fuUy protect and beneflt his said trust, to the extent of any and ail equities 
that such trust may hâve in any property, real or personal, by reason of any 
bond, mortgage, assignment, or other proper légal claim attaching thereto, 
and which said property is to be sold under any exécution, decree of fore- 
closure or proper order of any court of jurisdiction, he may certify the facts 
in the case, together with his opinion as to the value of the property to be 
sold, and the value of the equity his said trust may bave in the same, to the 
ComptroUer of the Currency, together with a request for the right and au- 
thority to use and employ so much of the money of said trust as may be neces- 
sary to purchase such property at such sale." 

It is obvious that the contract for the purchase of the tide lands 
could not hâve been executed under section 5137 of the Revised Stat- 
utes. It does not fall within any of the purposes enumerated in that 
section for which national banks may purchase, hold, and convey real 
estate. Nor can the provisions of the act of March 29, 1886, be 
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construed to give validity to the contract. The bank had no equity 
in the property "by reason of any bond, mortgage, assignment or other 
proper légal claim" attaching thereto," nor was the property "to be 
held under any exécution, decree of foreclosure or other proper order 
of any court." 

The contract for the purchase of the tide lands grew out of the 
préférence right to purchase, under the laws of the state of Wash- 
ington, which existed in favor of the bank by virtue of the fact that 
it was the owner of the upland bordering thereon. The record does 
not disclose the manner in which the bank became the owner of the 
upland. It must be assumed, however, that the acquisition of the 
upland by the bank was in ail respects légal. In the light of the fact, 
well known in the field of commerce, that the value of property ad- 
jacent to harbor sites may be increased to a material extent by reason 
of a préférence right to purchase tide lands adjacent thereto, we think 
that the contract between the bank and the state for the purchase of 
the tide lands might well be viewed as a part of the transaction by 
which the bank acquired the upland, and as much a part of the valu- 
able assets of the bank as would hâve been the original littoral or 
riparian right attached to the upland. 

But, in the view which we take of this case, the question of the 
right of the receiver to exécute the contract on behalf of the bank 
for the purchase of the tide lands becomes immaterial. It may be 
conceded that the contract was ultra vires. But its invalidity by rea- 
son of the fact that it was ultra vires cannot be interposed by the 
défendants as a défense to a suit of this character. In the case of 
National Bank v. Matthews, 98 U. S. 621, 25 L. Ed. 188, it appeared 
that Matthews and another person had given their joint note to a 
mercantile company for $15,000, secured by a deed of trust on certain 
real property in Missouri, executed by Matthews alone. Soon after- 
wards the company assigned the note and deed of trust to the Union 
National Bank of St. Louis, to secure a loan made to it at the time. 
The loan was not paid at maturity, and the bank directed the trustée 
to sell the premises. Matthews thereupon filed a bill to enjoin the 
sale, upon the ground that the loan was made upon real security in 
violation of section 5136 of the Revised Statutes restricting loans by 
national banks to personal security. Mr. Justice Swayne, delivering 
the opinion of the Suprême Court of the United States, said : 

"The ob.1ect of the restrictions was obviously threefold. It was to keep the 
capital of the banks flowing in the daily channels of commerce ; to deter them 
from embarlîing In bazardons real estate spéculations ; and to prevent the 
accumulation of large masses of such property in their hands, to be held, as 
it wei-e, in mortmain. The intent, not the letter, of the statute constitutes the 
law. A court of equity is always reluetant In the last degree to make a decree 
which will effect a forfeiture. The banlc parted with its money in good faith. 
Its garments are unspotted. Tnder thèse circumstances, the défense of ultra 
vires, if it can be made, does not address Itself favorably to the mind of the 
chanceîlor. We find nothing in the record touehing the deed of trust which, 
in our judgment, brings it within the letter or tbe meaning of the prohibitions 
relied upon by the counsel for the défendant in error. • ♦ * Sedgwick 
(Stat. and Const. Constr. 73) says: 'Where it is a simple question of author- 
ity to contract, arising either on a question of regularity of organlzation or 
of power conferred by the charter, a party who bas had the benefit of the 
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agreement cannot be permltted In an action founded upon It to question Its 
validity. It would be in the highest degree Inéquitable and unjust to permit 
a défendant to repudiate a contract, the beneflt of whlch he retains.' » • * 
We cannot believe it was meant that stockholders, and perhaps depositors and 
other credltors, should be punished, and thé borrower rewarded, by glving 
success to this défense wheneYer the offensive fact shall occur. The impend- 
ing danger of a judgment of ouster and dissolution was, we think, the check, 
and none other, coutemplated by Congress. That has always been the punish- 
ment prescrihed for the wanton violation of a charter, and It may be made 
to follovr whenever the proper public authority shall see fit to Invoke its ap- 
plication. A private person cannot, directly or indirectly, usurp this func- 
tion of the government." 

In National Bank v. Whïtney, 103 U. S. 99, 26 L. Ed. 443, the 
facts were as follows : Whitney had executed a mortgage upon cer- 
tain premises to the National Bank of Genesee, N. Y., providing in 
terms for the payment of $5,000 one year from its date, with inter- 
est, but declaring that it was made as collatéral security for the pay- 
ment of ail notes which the bank held at the time against him, and 
lor his other indebtedness then due or thereafter to become due. The 
principal question for détermination related to the validity of the 
mortgage of Whitney to the national bank, so far as it applied to fu- 
ture advances to him. It was contended by Whitney that the mort- 
gage to the bank, so far as it applied to future advances, was invalid, 
because a mortgage of that character was prohibited by section 5137 
of the Revised Statutes. The Suprême Court of the United States, 
in overruling this contention and referring to the construction of that 
act given in National Bank v. Matthews, supra, said : 

"The construction of the act of Congress thus given has been acted upon by 
the national banks throughout the country ever since it was published. It 
Is not unreasonable to suppose that they hâve conducted their business and 
made loans to a large amount in rellance upon it, and that in inany cases great 
Injury would foUow a departure from it. Judiclal décisions affecting the busi- 
ness interests of the country should not be disturbed, except for the most 
cogent reasons; certainly not because of subséquent doubla as to their sound- 
ness. The prosperity of a commercial country dépends, In a great degree, 
upon the stability of the rules by which its transactions are govemed. If 
there should be a change, the Législature can make It with Inflnitely less 
dérangement of those interests than would foUow a new ruling of the court, 
for statutory régulations would operate only In future. The décision in the 
case cited controls the présent case, and m conformlty with it we must hold 
that the mortgage to the bank, so far as the subséquent incumbrances are 
concerned, is to be regarded as a valid security for the future advances to 
the mortgagor, Whatever objection there may be to it as security for such 
advances from the prohibitory provisions of the statute, the objection can 
only be urged by the government." 

In Reynolds v. Crawfordsville Bank, 112 U. S. 405, 5 Sup. Ct. 213, 
28 L. Ed. 733, the Suprême Court, again construing section 5137 of 
the Revised Statutes, said : 

"The National Banking Law (Revise Statutes, § 5137) provides that a na- 
tional banklng association may purchase such real estate as shall be mort- 
gaged to It in good faith by way of security for debts previously contracted. 
The Power to purchase the real estate in dispute was therefore clearly con- 
ferred by the statute. The fact that, in order to seeure the sarae debt, it pur- 
chased other real estate not mortgaged to It, cannot affect the title to the land 
which it was authorized to purchase. But if there was any force in this ob- 
jection to the title, it could not be raised by the debtor, for where a corpora- 
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tlon Is Incomjpetent by Its charter to take a tltle to reàl estate, a conveyaiice 
toit Is not void, but only voldable. The sovereign alone can object. It Is 
valid until assailed in a direct proceeding instituted for that purpose" — clting 
National Bank v. Matthews, supra, National Bank v. Whitney, supra, and 
►Swope V. Leffingwell, 105 V. S. 3, 26 L. Ed. 939. 

In Thompson v. St. Nicholas National Bank, 146 U. S. 240, 13 
Sup. Ct. 66, 36 L. Ed. 956, the Suprême Court said : 

"It has been held repeatedly by this court that where the provisions of the 
National Banking Act prohlblt certain acts by banks or their offlcers, without 
iuiposing any penalty or t'orfeiture applicable to particular transactions which 
hâve been executed, their validity can be questioned only by tlie United States, 
Hnd not by private parties." 

In Schuyler National Bank v. Gadsden, 191 U. S. 451, 24 Sup. 
Ct. 129, 48 L. Ed. 258, the doctrine was again reiterated by the Su- 
prême Court in the following language: 

"It is no longer open to controversy that the provisions of the statutes of 
the United States forbidding the taking of real estate security by a national 
liank for a debt coincidently contracted do net operate to make the security 
void, and thus enable the individual who has contracted vi'ith the bank to 
defeat recovery, but simply subject the bank to be called to account by tha 
government for exceeding its powers." 

[2] 2. The next question in the case relates to the validity of the as- 
signment of the contract for the purchase of the tide lands made by 
Baker, as receiver, to Simpson. The validity of that assignment is 
attacked by the plaintiff on two grounds : First. The assignment was 
void in law, it not being authorized by order of court, as provided by 
the statute. Second. The assignment, even if good in law, was made 
by Baker to Simpson subject to a secret trust, for the sole use and 
benefit of Baker, and for the purpose of defrauding the Merchants' 
National Bank of Seattle and its creditors and stockholders. The ob- 
jections will be considered in the order given. 

Section 5234 of the Revised Statutes of the United States (Comp. 
St. 1913, § 9821), after providing for the appointment of receivers for 
def aulting national banks, provides as f ollows : 

"Such receiver, under the direction of the Coinptroller, shall take possession 
of the boolîs, records, and assets of every description of such association, col- 
lect ail debts, dues, and claims belonglng to it, and, upon the order of a court 
of record of compétent jurisdictlon, may sell or compound ail bad or doubt- 
ful debts, and, on a llke order, may sell ail the real and personal property of 
such association, on such terms as the court shall direct ; and may, if neces- 
sary to pay the debts of such association, euforce the individual liability of 
the stockholders. • * • " 

On October 6, 1897, pursuant to a pétition filed by Baker as re- 
ceiver of the bank, the Circuit Court of the United States for the Dis- 
trict of Washington entered an order authorizing and empowering 
Baker to sell at private sale "ail assets of the insolvent bank which 
were in his judgment bad and doubtfui, consisting of bills receivable, 
judgments, overdrafts, stocks, bonds, warrants, securities, assessments 
upon the stockholders of said bank, and other personal and chattel 
property and évidences of indebtedness." This was the only order for 
the sale of assets of the bank made by the court. The authorization 
therein given was clearly insufHcient to warrant the assignment of the 
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contract for the^purchase of the tide lands. The order of the court 
applied to assets of the bank which were in the judgment of the 
receiver bad or doubtful. It appeared from Baker's letter of January 
26, 1897, to the Comptroller of the Currency, that the right of pur- 
chase of the tide lands was at that time, in his judgment, a valuable 
asset of the estate. There is nothing in the record tending to show 
that the value of the right had depreciated between the date of Baker's 
letter on January 26, 1897, and November 26, 1897, the date of the 
assignment of the contract to Simpson. 

But there is a stronger reason why the order of the court was insuffi- 
cient to confer upon the receiver authority for the assignment to Simp- 
son. The assets to be sold were stated to consist of "bills receivable, 
judgments, overdrafts, stocks, bonds, warrants, securities, assessments 
upon the stockholders of said bank, and other personal and chattel prop- 
erty and évidences of indebtedness." The order of the court in terms 
applied only to personal property. Under the décisions of the Suprême 
Court of the state of Washington, the interest of the bank in the tide 
lands under the agreement to purchase was real estate. Washington 
Iron Works Co. v. King County, 20 Wash. ISO, 54 Pac. 1004; Trimble 
v. Superior Court, 31 Wash. 445, 72 Pac. 89, 66 L. R. A. 897; State 
ex rel. Wilson v. Grays Harbor & Puget Sound Ry. Ce, 60 Wash. 
32, 110 Pac. 676. 

The order of the court of October 6, 1897, did not authorize the 
receiver to sell real estate, and no order was ever entered or made 
by the court authorizing such sale. But whether the sale and assign- 
ment of the contract by Baker, as receiver, to Simpson, without an 
order of the court, could alone be made a sufficient basis for a decree, 
in favor of the plaintiff in this suit, is a question we do not décide. 
The fact that there was no order made for the sale of the contract, and 
it was therefore made and assigned without légal authority, is in and of 
itself évidence tending to show the concealment and fraudulent char- 
acter of the transaction. 

[3] We pass, therefore, to the second objection urged by the plain- 
tiff to the assignment by Baker to Simpson, viz., that it was made sub- 
ject to a secret trust for the sole use and benefit of Baker and for the 
purpose of defrauding the Merchants' National Bank of Seattle and 
its creditors and stockholders. 

3. The contract for the purchase of the tide lands was assigned by 
Baker, as receiver of the bank, to Simpson, on the 26th day of Novem- 
ber, 1897. The considération named therein was $198.80. The real 
considération, according to the testimony of Baker, was $50; the 
balance of the considération named in the assignment, to wit, $148.80, 
representing the first payment on the contract which had been made 
by the bank to the state of Washington at the time of the exécution 
thereof. Baker further testified that the contract covering block 430 
was resold by Simpson to him, at his request, in March, 1899, for be- 
tween $300 and $400, which represented the purchase price paid by 
Simpson, $198.80, plus the payment of March, 1898, to the state of 
Washington, $148.80, together with interest. No written assignment 
of the contract, or other document evidencing the transfer, was ever 
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executed ; Baker testifying that he told Simpson he would like to hâve 
hitn carry the title for him, for the reason that there were at that 
time several judgments outstanding against him. During ail thèse 
transactions Baker continued as receiver of the Merchants' National 
Bank of Seattle. He resigned as such receiver in April, 1899. 

The title to the contract remained in Simpson from the date of its 
assignment to him by Baker, as receiver, until August, 1905. At about 
this time, according to the testimony of Baker, he took up with Simp- 
son the matter of acquiring the légal title to the contract. Simpson had 
made ail of the annual payments to the state of Washington pursuant 
to the terms of the contract. Baker testified that he gave to Sjmpson 
his note for the amount of thèse varions payments, and at his (Baker's) 
request the title to the contract was placed in the name of Algernon S. 
Norton, Baker's New York attorney. The record shows that the as- 
signment from Simpson to Norton was executed on August 11, 1905. 
Thenceforth the contract of purchase, and (after the issuance of the 
patent by the state of Washington to Norton on October 16, 1905) the 
légal title to the tide lands, remained in Norton until the organization 
of the Seattle Water Front Realty Company in August, 1907. The 
property was then transferred by Norton to the Realty Company, at 
the request of Baker, in payment of the complète issue of its capital 
stock of $250,000. About 95 per cent, of the stock was issued to Bak- 
er, or to others in trust for him, and he is at the présent time the owner 
of ail of the stock of the Realty Company, with the exception of a few 
shares held by his f riends for voting purposes. Despite Baker's owner- 
ship of practically ail of the stock of the Realty Company, neither at 
the time of the organization of that company nor at any time since its 
organization has he held office in the company in any capacity. 

Baker testified that at the time of the assignment of the contract by 
himself, as receiver of the bank, to Simpson, he reserved no interest, 
présent or expectant, therein, nor did he at that time hâve any expecta- 
tion of ever acquiring any interest in the contract. But we are of opin- 
ion that the testimony of the other witnesses in the case, viewed in the 
light of ail of the circumstances surrounding the transfer of the con- 
tract to Simpson, as well as the transactions relating to the subséquent 
transfers of the contract, contradicts Baker's testimony, and conclu- 
sively establishes the fact that the assignment of the contract for the 
purchase of the tide lands by Baker, as receiver of the bank, to Simp- 
son, was made with a secret understanding between Simpson and Baker 
that the contract should be held in trust by Simpson for the use and 
benefit of Baker. 

It appears from the record that the Klondike gold discovery in 
Alaska occurred in July, 1897. There is abondant testimony tending 
to show that real estate generally in Seattle, and the tide lands particu- 
larly, were greatly increased in value by reason thereof , and that the 
fair market value of block 430 of the Seattle tide lands in November, 
1897, was $5,000. The contract for the purchase of this block was con- 
veyed by Baker, as receiver, to Simpson, for $198.80. The testimony 
further tended to show, and the court below found, that the market 
value of block 430 in March, 1899, was from $5,000 to $15,000. Baker 
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repurchased the contract from Simpson for from $300 to $400. In 
the same month (March, 1899) certain portions of tide lands block No. 
431, adjoining block 430, were sold by Baker, as receiver of the bank, to 
one William Pigott, for $1,700. It appears from the testimony that 
the lands sold to Pigott were in litigation, and were of less value than 
any portion of block 430. Had the assignment of the contract for the 
purchase of the tide lands from Baker, as receiver, to Simpson, been a 
bona fide transaction, vesting in Simpson the absolute right of disposi- 
tion thereof, it is absolutely inconceivable that Simpson would hâve re- 
conveyed the contract to Baker for $300 or $400, which represented no 
profit to Simpson, but solely the amount of money which he had ex- 
pended, with interest, and at a time when adjoining property of less 
value was selling for $1,700. 

Francis Rotch, a witness for the plaintiff, testified that he had been 
bookkeeper and private secretary to Simpson from 1898 to the time of 
Simpson's death in 1906. He testified to a conversation with Simpson 
in 1900 respecting an interest payment which had become due on block 
430. Upon asking Simpson if he should pay it, Simpson replied : 

"Tes, pay it; but tliat belongs to Charlie Baker." 

The witness testified that he paid the interest and charged it against 
Baker in his books. This witness testified to a further conversation 
with Simpson about 1902. It seemed that Simpson had been selling a 
lot of his holdings for the purpose of securing cash. In response to a 
question of the witness as to whether he could dispose of block 430, 
Simpson replied: 

"No ; Mr. Baker put that in my hands, and I hâve held it In trust for him 
right along. We can't dispose of that." 

Lester Turner, a witness for the plaintiff, testified to a conversation 
with Simpson respecting tide lands, in the year 1898 or 1899, as fol- 
lows: 

"He told me that a portion of thèse lands belonged to Charlie Baker; that 
he was carryuig the title for hlm, to accommodate him." 

Turner testified to a second conversation with Simpson, a year or two 
later, as follows: 

"I asked him how he came to hold the title to that property that belonged 
to Baker. 'Well,' he said, 'Baker didn't want It known that he had taken 
the property while he was receiver of the bank and it might not bear Investi- 
gation,' and he was carrying it for him for that reason." 

Mark E. Reed was a son-in-law of Simpson, and had charge of the 
properties of Simpson under a gênerai power of attorney. Reed testi- 
fied to a conversation between himself and Simpson with respect to the 
tide lands, in 1904, as follows : 

"He said: 'Kow, thèse West Seattle tide lands belong to Charlie Baker. 
When you are reimbursed for the amount we paid on it, you transfer it.' " 

Baker testified that Simpson had made the payments to the state of 
Washington called for by the contract of purchase, subséquent to its 
assignment to him, and prior to the repurchase by Baker in March, 
1899. But there was introduced in évidence the following letter, writ- 
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teij by Baker to Reed on May 9, 1904, during the pendency of tlie 
negotiations for the transfer from Simpson to Baker, or to Norton, of 
the légal title to the contract (the italics are ours) : 

"I had a talk with Mr. Simpson In S. F. aboiit the tide lands whlch he hohls 
in trust (or me. I asked him if ho would taise my note in settlement of tlia 
advances he bas made, togetber with the interest accrued thereon. The first 
two or three payments I made myself. Mr. Simpson's books, however, will 
sliow the status of tlie account. Tliere is one more payment due uext Mardi 
to complète the contract wlth the state. Mr. S. stated that you held his gên- 
erai Power of attorney and would assign the certifieate back to me or my or- 
der. I wish you would compile a statement of the account I owe to Mr. Simp- 
son, and send same, togetber with note for the account, due one year after 
date, whlch plan Mr. S. consented to and will doubtless advise you to that ef- 
fect. I may be away several months, and I may hâve occasion to use the item, 
or to dispose of it, and so I think it had better be put in the shape indicated. 
My address will be as below. I believe there is an item to my crédit also of 
a certain sum for right of way across the tract sold to the N. P." 

We agrée with the court below that : 

"There was a condition of mind between Baker and Simpson, express or 
otherwise, wliich was that Baker should hâve block 4;iO. When the relation 
of the parties, the value of the land, and ail of the circumstances as dlsclosed 
by the évidence, are analyzed and applied, together with the suppression of 
the ownership of défendant Baker, the conclusion is inévitable." 

The ruie is laid down by the text-writers, and adhered to in many au- 
thoritative décisions, that if an agent or trustée, in the sale of prop- 
erty of his principal, purchases it himself, or any interest therein, ei- 
ther directly or through the instrumentality of a third person, without 
the knowledge or consent of the principal, the sale is voidable, and 
may be set aside at the option of the principal. Mechem on Agency, §§ 
455, 461 ; Michoud v. Girod, 4 How. 503, 11 L. Ed. 1076; Gardner v. 
Ogden, 22 N. Y. 327, 78 Am. Dec. 192 ; Grumley v. Webb, 44 Mo. 444, 
100 Am. Dec. 304 ; Mills v. Goodsell, 5 Conn. 475, 13 Am. Dec. 90 ; 
Bain v. Brown, 56 N. Y. 288. 

The rule is one calculated to promote fair dealing between an agent 
or trustée and his principal. It is but one of the many safeguards 
which the law has thrown around those occupying positions of trust 
and confidence. It prohibits an agent or trustée from becoming a par- 
ty to a transaction in which he may be in a position to injure his prin- 
cipal- As stated by Judge Manning in People v. Township Board of 
Overyssel, 11 Mich. 222, 225: 

"So careful is the law in guarding against the abuse of flduciary relations 
that It will not permit an agent to act for himself and his principal in the 
same transaction, as to buy of himself, as agent, the property of his principal, 
or the like. AU such transactions are void, as it respects his principal, unless 
ratified by him with a full knowledge of ail the circumstances." 

The leading case in the United States upon this subject is Michoud 
V. Girod, 4 How. 503, 11 L. Ed. 1076. In that case a pièce of prop- 
erty had been sold at a fair price at a legally conducted judicial sale. 
The purchasers within a short time reconveyed it to the executors in- 
dividually. It was decided that the purchasers at the sale were purely 
nominal. The Suprême Court said: 

"The morality and policy of the law, as it Is administered in courts of equity, 
induce us to add that thèse purchases were fraudulent and void, and may be 
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declared to be so, wlthout fuj'ther inquiry, upon the gronnd that they were 
made by tbe Intervention of persons who were nominal buyers of the property 
for the purpose of conveying it to tbe executors. Such a transaction carries 
fraud iipou tbe face of it. * * * The rule of equity in evei-y jurisdlction 
with whicb we are acquainted Is that a purcbase by a trustée or ag«nt of the 
particular iiroperty of whicli he bas the sale, or in wbich he represeuts an- 
other, wbether be has an interest in it or net — per Inter positam personam — 
carries fraud on tbe face of it." 

In Boynton v. Brastow, 53 Me. 362, real estate had been soM by 
executors and subsequently purchased by one of them at the price for 
which it had been sold. The court said : 

"It is enougb, however, for us to know that the property was redeeded to 
one of tbe trustées for the same considération for which it was sold, before 
bis duties as trustée were ended. Equity will net permit a trustée thus to deal 
witb a trust property, except for the benefit of tbe cestui que trust. Sound 
policy requires ail tbe skill and efforts of a trustée to be used for tbe benefit of 
the cestui que trust, and to secure this end bis private interest must not be 
allowed to corne in eonflict with bis duty. If a trustée should be allowed to 
sell the trust's estate, and then immediately buy it baek for bis own benefit, 
hls private interest would be in direct eonflict with bis duty. To enable him 
to buy cheap, he must sell cheap. Instead of making known its good qualities, 
and its real value, and the true state of the title, he would be influenced to 
disparage the estate, by concealing, as far as he could, everything which would 
enhance its value, and to avoid clearing up any clouds that might hang over 
the title." 

In Robertson v. Chapman, 152 U. S. 673, 14 Sup. Ct. 741, 38 L. 
Ed. 592, the facts were as f ollows : One Polk had been appointed as 
agent of the plaintiff, Robertson, for the purpose of selling certain real 
property to M. O'Donohoe. O'Donohoe was unable to complète the 
payments under bis contract of purchase, and before the deed was 
delivered to O'Donohoe, and while the same was in the hands of 
Polk, the agent, to be delivered upon payment of the balance of the 
purchase price of the land, Polk took over the O'Doriohoe contract and 
completed title in himself. Robertson subsequently brought suit 
against Polk and his partner, Chapman, to set aside the transaction, 
on the theory that Polk could not properly hâve taken title to the prop- 
erty. Mr. Justice Harlan, delivering the opinion of the Suprême Court 
of the United States, said : 

"If an agent to sell effects a sale to himself, under the cover of the name et 
anotber person, he becomes, in respect to the property, a trustée for the prin- 
cipal, and at the élection of tbe latter, seasonably made, wlU be compelled 
to surrender it, or, if be has disposed of it to a bona flde purchaser, to account, 
not only for its real value, but for any profit realized by him on such resale." 

The court found that Polk had not been guilty of dereliction of duty ; 
that while there was some évidence tending to show that he desired, 
f rom the outset, to acquire an interest in the property, it did not ap- 
pear that he intended to practice any déception upon the plaintifï. The 
court also found that Polk had not intended to conceal the fact of his 
purchase of the property. It accordingly was held that the rule quoted 
was not applicable to the facts of that case. The court said : 

"A real bona flde sale of the property, through the agency of Polk, and upon 
the terms prescribed by the plaintiff, and which sale was substantially com- 
pleted between vendor and vendee, intervened between Polk's acceptance of 
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the position of asent and his purchase of tlie property from the plalntiffs 
vendee. Upon thi.s ground, the decree belôw can he sustained, without Impalr- 
Ing, in any degree, the rule that an agent wlll not be permltted to beeome the 
purchaser, without the knowledge or consent of his principal, of property com- 
mitted to him for sale." 

The défendants earnestly contend that the facts of the présent case 
bring it within the rule laid down in Robertson v. Chapman. It is ob- 
vious that that rule is inapplicable hère. Baker's deceit, as we hâve 
seen, is well established. Furthermore, no real bona fide sale of the 
contract for the purchase of the tide lands had intervened between 
Baker's appointment as receiver of the bank, and his purchase of the 
contract. 

[4] 4. In answer to the contention of the défendants that the prés- 
ent suit is barred by lâches, little need be said. We hâve searched the 
record in vain for testimony, even of the slightest, tending in the re- 
motest degree to show either actual knowledge, or any channel leading 
to knowledge, on the part of the plaintiff, or his predecessors in office, 
or the Comptroller of the Currency of the United States, respecting the 
purchase by Baker of the contract covering the tide lands during the 
terni of his receivership. During Baker's 14 years' ownership of this 
property, never once has it appeared in his name. Although Baker 
himself testified that, when he negotiated with Simpson for the trans- 
fer of the légal title to the contract of purchase, to himself, ail out- 
standing claims against him had been satisfied and he was practically 
out of debt, nevertheless the title to the contract was placed in the 
name of Norton, his New York attorney, where it remained until 
the organization of the Seattle Water Front Realty Company. Al- 
though the owner of practically ail of the stock of that company from 
the date of its organization down to the présent time, Baker has nev- 
er appeared in any of its activities as an officer thereof, or in any 
other capacity. Every avenue by which the transactions afïecting the 
transfer of real property generally beeome known in the business 
world has been guardedly closed ; every act tending to show the re- 
lationship of Baker to the tide lands has been zealously guarded. 

•'In gênerai, length of time is no bar to a trust clearly established to hâve 
once existed ; and where fraud Is imputed and proved, length of time ought 
not to exclude relief. Prevcst v. Gratz, 6 Wheat. 481 [5 L. Ed. 311]. Generally 
speaking, when a party has been guilty of such lâches in prosecnting his eqt- 
ultable title as would bar him If his title were solely at law, he will be barred 
in equity, from a wise considération of the paramount importance of quieting 
men's titles, and upon the principle that 'expedlt reipublicœ ut sit finis lltium' ; 
although the statutes of limitation do not apply to any équitable demand, 
courts of equity adopt them, or at least generally take the same limitations 
for their guide, in cases analogous to those in which tlie statutes apply at law. 
10 Ves. 467 ; 1 Cox, Ch, 149. Still, within what time a constructive trust will 
be barred must dejiend upon the circumstances of the case. Boone v. Chiles, 
10 Pet. 177, 9 L. Ed. 388. There is no rule in equity which excludes the con- 
sidération of circuujstances, and, in a case of actual fraud, we belleve no case 
can be f ound in the books in which a court of equity has ref used to give relief 
within the llfetime of either of the parties upon whom the fraud is proved, or 
within 30 years after it has been discovered or becomes known to the party 
whose rights are aft'ected by it." Michaud v. Girod, 4 How. 502, 560, 11 L, 
Ed. 1076. 
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5. The court below decreed that the plaintiff, as receiver, pay to the 
clerk of the court, for the Seattle Water Front Realty Company, the 
sum of $10,977.13, being the amount of the payments, with interest, 
made by the défendants to the state of Washington under the con- 
tract for the purchase of the tide lands, upon the harbor lease, and 
for taxes. The défendants assert that they should not be com- 
pelled to reconvey the tide lands to the plaintifï, as receiver, for the 
reason that the testimony in the case shows that the receiver has no 
funds in his hands, and that there are no assets of the bank except 
the claim asserted in this suit. But such défense is not available to 
the défendants on this appeal. This court will présume that the mon- 
ey will be paid into the court below for the défendants, as directed by 
the decree, and that a reconveyance of the tide lands will not be de- 
manded until such sum has been paid into the court below. 

The decree of the court below is aiïïrmed. 
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(Circuit Court of Appeals, Thlrd Circuit. Aprll 1, 1915.) 

No. 1918. 

1. Commerce ®=>27 — Liabilitt for Injuries— Statutoet Provisions— "Com- 

MON Carrier -B Y Raileoad." 

Employers' Liabllity Act Aprll 22, 1908, e. 149, 35 Stat. 65 (Comp. St. 
1913, §§ 8657-8665), the title of whlch recites that it is an act relating to 
the liabllity of common carriers by railroad to thelr employés, and whlch 
makes common carriers by railroad, whlle engaged In Interstate commerce, 
liable for the injury or death of any employé from the négligence of any 
of the ofBcers, agents, or employés of such carrier, or by reason of any 
defect or Insufficiency due to négligence in Its "cars, • • * boats, 
wharves, or other equipment," applled to injuries sustalned by an em- 
ployé on a tugboat of a railroad company used. In the business of con- 
tinuing, or completing Interstate traffic, to move floats, on whlch cars 
loaded with freight were run, between points about New York Harbor, as, 
in view of the history of congrésslonal enactments upon the subject, the 
expression "by railroad" is descriptive of the kind of common carriers to 
whlch the statute relates, distlngulshes them from common carriers of 
other classes, and describes the kind of employers and employés charged 
wfth and proteeted by the provisions of that act. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 25; Dec. Dig. 
<©=»27.] 

2. Commerce <S=s>27 — Liabilitt fob Injuries— Statutoet Provisions. 

Employers' Liabllity Act Aprll 22, 1908, applies only to injuries oc- 
curring when the partlcular service in whlch the employé is injured Is 
a part of Interstate commerce ; the test belng whether the employé at the 
time of his injury was employed by a carrier then engaged in Interstate 
commerce. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. Dlg. 
<g=27.] 

3. Mastee and Servant <ê=5284 — Actions fob Injuries— Questions for Jury. 

In an action for Injuries sustalned by an employé on a tugboat of a 
railroad company, while it was tying up at Its home dock, where dé- 
fendants évidence tended to show that, after moving a loaded float from 
a pier in the East River to a dock in Jersey City, the tug In defanlt of 

^s>For other cases see same topic & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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furtlier orders moved lisht to Its home dock, tliere to awalt further or- 
ders, while that for plaintiff showed that tlie tug, after moving freight 
from New Jersey to New York, returned to its New Jersey home dock for 
the purpose of taking another tow therefrom to a point in New York, 
and was backing into the slip when the accident occurred, because the 
float was not ready, the question whether the employé was employed and 
the railroad company engaged in interstate commerce at the time of the 
accident was properly submitted to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. |§ 1000- 
1090, 1092-1132 ; Dec. Dig. <S=>284.] 

4. Commerce <S=>27— Masteb and Seevant <S=>291— I.iaiîii,itt fob Injukies— 

Statutoet Peovisions. 

A railroad coinpany's tugboat, used in moving fi'eipht hetween difCerent 
points about New York Harbor, was engaged in interstate commerce while 
tying up at its New Jersey home dock. If the act of tying up constltuted 
tlie last act in a transaction of interstate commerce, or the first act pre- 
liminary and necessary to such a transaction, and hence the court did not 
err in charging that, if the boat was engaged in towing or transporting 
articles of conmieree from one state to another, an employé thereon was 
engaged in interstate commerce ; that his engagement did not end until 
tlie particular job was completed, and that it was not completed if he had 
further orders to exécute until he returned to the home dock or his head- 
quarters, if necessary to return there to execiite an additional order ; that 
if it was œnt to transport an Interstate shipment, aud if it had no further 
orders, the employé was still engaged in interstate commerce, until he 
came back to the home dock and tied up, or received further orders ; that 
if the boat had completed its journey, and carried ont Its last order, and 
was tying up to the dock, the jury should détermine whether the employé 
was engaged in interstate commerce by determining whât his employment 
was immediately prior to the time he was tying up; tliat if his act of 
tying up was part of the exécution of a further order, or an incident in 
the exécution of a further order, his employment was to be determined by 
the nature of such or-der; that there was évidence that the tug was to 
take a float from Jersey City to a point in N'ew Yorli, but was direeted 
to hold certain floats in position while another tug moved out the float 
that was to be taken to New York ; that it was for the jury to détermine 
whether the act of holding such floats in Une was a part of the act of 
taRing such tug to New Yorlc; and that, if it was, such act was inter- 
state commerce. • 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. g 25; Dec. Dig. 
<g=»27 ; Master and Servant, Cent. Dig. §§ 1133, 11.34, 113&-1146 ; Dec. Dig. 
<©=»291.] 

5. Master and Servant <S=>288 — Actions tok Injtjhies— Instructions— Ap- 

pi.TCAnii.iTY TO Issues. 

Where, in an action under the Employers' Liability Act for Injuries to 
an employé on a railroad company's tugboat, the only négligence alleged 
was the négligence of a fellow servant in starting the tug while plalntifC 
was seeuring a line for the purpose of making the tug fast to a dock, the 
court properly refused to direct a verdict for défendant on the ground 
that plaintilï assumed the risk, as under the statute he did not assume 
the risk of injury resulting from the négligence of a fellow servant, and 
while he assunied the risks incident to the ordinary ijerils of navigation. 
Injuries therefrom resuit from a pure accident, for which the law affords 
no relief, and the question was therefore wliether the injury was caused 
hy the particular négligence eharged or by a pure accident, which was 
a question for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §J 
10C8-10S8; Dec. Dig. <g=s288.] 

®=3For other cases see same topie & KEY-NUMBER In ail Key-Numbeied Digests & Indexes 
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6. Masteb and Servant iS=>286, 289 — Actions fob Injuries— Questions fob 

JUET. 

Where, In an employé's action for injuries, fair-minded nien might rea- 
sonably hâve drawn, from tlie conflict in the testimony, différent conclu- 
sions concerning defendant's négligence and plaintilï's contributory nég- 
ligence, thèse questions were properly submitted to the Jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006, 1008, 1010-1015, IOIÎ-IOB.3, 1036-1042, 1044, 1046-1050, 10S9, 1090, 
1092-1132 ; Dec. Dig. ®=>286, 289.] 

In Error to the District Court of the United States for the District 
of New Jersey; Thomas G. Haight, District Judge. 

Action by Lawrence Jacobus against the Erie Railroad Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

George S. Hobart, of Jersey City, N. j., for plaintiff in error. 
Warren Dixon, of Jersey City, N. J., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The questions presented for review are 
whether the fédéral Employers' Liabihty Act of April 22, 1908 (35 
Stat. 65, c. 149 [Comp. St. 1913, §§ 8657-8665]), applied to the facts of 
this case, and, if so, whether there was sufficient évidence of négligence 
to warrant the submission of the case to the jury. 

The défendant, the Erie Railroad Company, was a "common carrier 
by railroad" engaged in commerce between various states. Under the 
powers conferred upon it by the laws of the state under which it was 
organized, it transported freight beyond its lines of railway by running 
its cars loaded with freight upon fioats built for that purpose, and 
moved and propelled them by tugboats in and about New York Harbor, 
from point to point in the state of New Jersey and from points in the 
State of New Jersey to points of connection and destination in the state 
of New York. 

Lawrence Jacobus, the plaintiff, was on the 27th day of October, 
1912, a servant of the défendant, and was employed as a deck hand on 
one of its tugs operated in the movement of traffic of the character stat- 
ed. When he was in the act of securing a line to a bitt on the tug^ 
which was approaching and making fast to a dock, the captain or an- 
other of his fellow ser\^ants, as it is contended, negligently caused the 
tug to be started without awaiting a customary signal from the plain- 
tiff and without giving him warning, whereby his hand was caught be- 
tween the line and the bitt and was injured. Suit was brought to re- 
cover damages for the defendant's négligence, upon its liability under 
the act of April 22, 1908, entitled "An act relating to the liability of 
common carriers by railroad to their employés in certain cases." 35 
Stat. 65. 

[1] The first question is whether the statute which defines the lia- 
bility of a common carrier "by railroad" for injuries occasioned by the 
négligence of its employés, extends that liability for injuries so occa- 
sioned, not upon its railroad, but upon one of its tugboats engaged 
in the business of continuing or completing Interstate traffic. The de- 

S=>For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
221 r,— 22 
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fendant contends that, in using the expression "common carriers by 
railroad" in the title of the act^ Congress cannot be presumed to hâve 
intended the statute to apply to common carriers by water, and that 
when a common carrier is continuing its business by boat it cannot be 
held to the liabiHty imposed upon it as a common carrier "by railroad." 

In considering the statute in connection with the history of congres- 
sional enactments upon the subject of employers' liability, it is clear 
that in limiting the statute of 1908 to common carriers "by railroad" 
Congress endeavored to avoid one of the constitutional objections made 
to the act of 1906 (Employers' LiabiHty Cases, 207 U. S. 463, 28 Sup. 
Ct. 141, 52 L. Ed. 297), and that it did not attempt or intend to define 
the instrumentalities upon which their liability for négligence should 
exist or by which it should be limited. The expression "by railroad" is 
but descriptive of the kind of common carriers to which the statute re- 
lates, distinguishes them f rom common carriers of other classes to which 
the act does not extend, and describes the kind of employers and em- 
ployés who are respectively charged with and protected by its provi- 
sions, under the power of Congress to make such classifications and 
distinctions. Second Employers' Liability Cases, 223 U. S. 1, 52, 32 
Sup. Ct. 169, 56 L. Ed. 327, 38 L. R. A. (N. S.) 44. 

If the expression "common carriers by railroad," as used in the title 
of the act, is open to debate, the clear expression of the act itself with 
respect to carriers' liabilities in connection with the instrumentalities 
of railroad opération, including by enumeration boats and wharves, 
discloses that the scope of the act was intended to include the Hability 
of carriers for their négligence, or that of their employés, occurring 
upon or in connection with those instrumentalities while engaged in In- 
terstate commerce. The trial court did not err in declining to hold as 
a matter of law that the act did not apply. 

The défendant charges error to the court in refusing to direct a ver- 
dict in its favor upon the ground that the injury to the plaintiff did 
not occur "while" the défendant carrier was "engaging in commerce 
between" the states, or while the plaintifï was "employed by such car- 
rier in such commerce," and excepts to the charge of the court in which 
considération is given to movements of the tug prior to the accident 
and movements intended thereafter. 

[2] It is establisfied by the décisions that in enacting the Employers' 
Liability Act of 1908 Congress intended to confine the opération of the 
statute to injuries occurring when the particules service in which the 
employé is engaged is a part of Interstate commerce, and that the test 
is whether the employé at the tinte of his injury was employed by a 
carrier then engaged in Interstate commerce. Illinois Central R. R. Co. 
V. Behrens, 233 U. S._ 473, 34 Sup. Ct. 646, 58 L. Ed. 1051, Ann. Cas. 
1914C, 163. The principal question in this case therefore is: What 
was the nature of the work being donc at the time the plaintiff was in- 
jttred? 

[3] The accident happened at the defendant's Jersey City dock, 
known as No. 8, at about 2 o'clock on the morning of October 27, 1912. 
The tugboat upon which the plaintiff was employed had been engaged 
throughout the preceding evening in moving the defendant's traffic 
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f rom and to various points in New York Harbor. At about 1 1 :30 
o'clock of the night of the accident, according to the contention of the 
défendant, the tug moved light from Dock 8, Jersey City, known as the 
headquarters dock, or the home dock, of the tug, to Dock 2, Jersey 
City. It then moved a barge from Jersey City to Brooklyn, and then 
proceeded light from Brooklyn to Pier 7, East River. It then proceed- 
ed upon its last, and for the purpose of this case its important, move- 
ment, with a loaded float from Pier 7, East River, in the state of New 
York, to Dock 4, Jersey City, in the state of New Jersey. After de- 
livering the float at the pier last named, it is claimed that the tug com- 
pleted its Interstate trip, ceased to engage in Interstate traffic, and in 
default of further orders moved light from Dock 4 to Dock 8, its home 
dock in Jersey City, the two docks being distant one from the other 
about 100 yards, there to await further orders. It was while the tug 
was being tied up at Dock 8 on the last movement that the accident oc- 
curred. 

The testimony given by the plaintifï discloses a movement of 
an altogether différent character. According to this testimony, after 
moving traffic about New York Harbor throughout the evening, the 
tug proceeded with barges of freight from the terminal of the de- 
fendant at Weehawken, in the state of New Jersey, to the Bush ter- 
minal in Brooklyn, in the state of New York, and there left some 
of the barges, and with the balance proceeded to Staten Island, in 
the state of New York, and there left the remainder of the barges, 
and then proceeded light directly to Pier 8, the home dock in Jersey 
City, in the state of New Jersey, for the purpose of executing fur- 
ther orders. Upon the part of the plaintifï there is testimony that 
the tug went to Dock 8 in Jersey City, state of New Jersey, for the 
purpose of taking another tow from Dock 8 in Jersey City to Staten 
Island, in the state of New York. 

Upon approaching Dock 8 the tug blew for the tug dispatcher, by 
whose orders the movements of the tug were controUed, in response 
to which the dispatcher called that the float was not ready, and the 
captain proceeded to turn around and back into the slip, and the ac- 
cident happened in the act of making fast. The question therefore 
arose, under the two lines of testimony, whether at the time the 
plaintifï was injured the tug was engaged in interstate commerce. 

[4] In instructing the jury upon this point the learned trial judge 
said: 

"That ona of the Important questions to be considered Is whether or not 
this act applies to this case, and therefore whether the plaintlfif can recover 
in this action, because he can only recover if by the facts in the case as di- 
vulged by the évidence this act applies. In this connection I charge you that, 
in order to permit a recovery in this case, the plaintltf must hâve shown you 
by the greater weight of the évidence that at tlie time of the injury he was 
employed lu Interstate commerce ; that means commerce or transportatlon be- 
tween différent States." 

The remaining instructions of the learned judge, assigned by the 
défendant as error, are as foUows: 

•'The détermination of what is the true fact at just that particular time 
may not be so Important as it would seem at tirst, though it may be important ; 
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as I wlll charge you, regardlng tbe application of ttils statnte— as to wliether 
the plaintiff at the time of the injury wna employed in Interstate commerce — 
flrst, that If tbls boat was engagea In towing or In otherwise transporting atiy 
articles of commerce from one state to anotlier, the plalntiH was engagée! lu 
Interstate commerce, and this engagement dld not end untU that partieular 
Job had been completed, and that it was not completed, if he had any furtlier 
orders to exécute, until he had returned to the dock in Jersey City, or Ma head- 
quarters, If it was necessary to return there in order to exécute the addltloual 
order, or if this ship was sent on a mission of transporting an Interstate ship- 
ment, or any article of commerce, no mntter what it might be, from the state 
of New Jersey to the state of New York, and if it had no further orders then 
as to where to go, or anything further to do that could be said to be the bc- 
ginning of the exécution of a new order, the plaintif/ was stUl engagea in in- 
terstate commerce until he came hack to Pier 8 in Jersey Oity and tied up 
or received further orders. Now, then, the importance of ascertalning exactly 
what the situation of the parties immediately prior to the accident was is 
this, and this, I charge you, is the rule of law which wlll govern you: If you 
iind that the boat, at the time of the recelving of the injury by the plalntilï, 
had completed its journey and had carried ont its last order, and was then 
tying up to the dock, you should détermine whetber he was then engagea in 
interstate commerce hy detcrmining what Ms employmcnt imis immediately 
prior to the time he was tyirig up. If his employment before that was in in- 
terstate commerce — that Is, transporting something from a place in one state 
to a place in another state — then his employment In that respect was not 
complète until he had moored the boat to the dock ; that was the end of that 
order, and the completion of the duties assigned to him. But if, on the other 
hand, his act of tying up was part of the exécution of a further order, or an 
incident in the exécution of a furtlier order, then his employment at the time 
of tying up needs to be determined by the nature of the order of which it 
was a part. 

"The defendant's story, as I hâve stated, is that the boat came from Pier 7, 
East River, to Pier 4, in Jersey City, and there received another order to go 
up to Pier 8, and there await further orders. If it had completed, upon its 
arrivai at Pier 4, the journey from New York over to Jersey City, and its act 
of going to Pier 8 and there tying up (I am speaking of the boat) was a part 
or an incident of a further employment that was to follow, then you will dé- 
termine the nature of his employment, whlle tying up, by the charaeter of the 
act he was to do thereafter, and of which the act of tying up was a part. To 
make clear what I mean, let me lllustrate: Assume that this boat had gone 
from Jersey City to New York, towing frelght barges, freight floats, or what 
not, on its way back to Jersey City, still eugaged in interstate commerce under 
my ruling, received an order from the tug dispatcher, while in the mlddle of 
the river, to go to Weehawken, from the time they received that order and 
attempted to exécute It, they were then engagea in the kind of employment 
that that order required of them, and if it was for the purpose of making 
a shlpment from one part of a state to another of the same state, it was 
not interstate commerce, and they would not then be engaged in interstate 
commerce. 

"The évidence of the défendant is, as I recall it, that the next tMng they dld 
after they came to Pier 8 and tied up, pursuant to the tug dispatcher's instruc- 
tions, was to take a float from Jersey City to some dry dock in Staten Island, 
with this exception: That, as part of that employment, immediately prior to 
that, they were directed to hold certain floats in Une, or in position, whlle 
another tug moved out the float which they were to take to Staten Island. 
It is for you to détermine from the évidence whether or not the act of holding 
thèse tugs in Une was part of the further act of taking the float from Jersey 
City to Staten Island. If it was, then the act of holding those tugs in position 
was part of the greater act of moving the float from Jersey City to Staten 
Island, which would be interstate commerce." 

We see nb error in thèse very caref ul instructions upon the law. To 
be sure, évidence of what the tug was doing before the accident, or 
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what she intended to do after the accident, was relevant only as it bore 
upon the question of what she was doing at the time of the accident, 
and it is clear that the learned judge directed the minds of the jurors 
to thèse inquiries only that they might be enlightened upon the char- 
acter of the employment of the tug and the particular service of the em- 
ployé at the time the injury was inflicted. Without such light it would 
hâve been impossible for the jurors to détermine whether the tug and 
the plaintif! were then engaged in Interstate or intrastate commerce. 

What the tug was doing at the instant of the accident was simply 
tying up to the wharf; but the character of the trip which she was 
completing, or the character of the trip which she contemplated, de- 
pended, of course, upon what she had done just before, or what she in- 
tended to do just subséquent to, the time of the injury. The thing 
which she had immediately done, or intended immediately to do, was 
pertinently and properly charged by the court, in order to détermine the 
character of the thing she was then doing. In other words, in order 
to ascerlain whether she was engaged in Interstate or intrastate com- 
merce, and therefore whether redress for the injury done was within 
or without the act, it was necessary to détermine whether her présence 
and the act of tying up to the dock constituted the last act in a transac- 
tion of interstate commerce or the first act preliminary and necessary 
to such a transaction. 

We are of opinion that the learned trial judge committed no error in 
declining to rule as a matter of law that at the time of the accident the 
plaintifï was not employed, and that the défendant was not engaged, in 
interstate commerce, and in submitting to the jury the question wheth- 
er at the time of the accident the plaintifï was so employed, and the 
défendant so engaged. 

[5] We find no error in the refusai of the trial judge to direct the 
jury to render a verdict for the défendant upon the ground that the 
plaintifï assumed the risk of the injury he sustained. 

There are only two kinds of risks which we can conceive might 
hâve been assumed by the plaintifï in entering or continuing in the serv- 
ice of the défendant. The first are the risks incident to the ordinary 
périls of navigation, assumed by ail who follow that occupation. They 
relate to the habits of tackle and appliances, the motion and behavior of 
craft under conditions which maintain upon tidewater and on streams, 
and under the varying conditions of atmosphère and climate. Injuries 
from such périls are not caused by the négligence of any one. They 
are rather the resuit of what is termed pure accident, for injury from 
which the law afïords no relief. 

The other risks assumed by the plaintifï were those which existed at 
common law, except the risk of injury resulting from the négligence 
of a fellow servant, from the assumption of which the plaintifï in this 
case was saved by the statute under which he brought his action. As 
the plaintifï declared upon but one act of négligence, and that was the 
négligence of a fellow servant, the risk of which he did not assume, the 
question resolved itself into the simple proposition : Was the plaintiflf's 
injury occasioned by the particular négligence charged, or was it the re- 
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suit of pure accident? The solution of such a question properly rested 
with the jury. 

[6] Assuming that the jury found that the fédéral Employers' Lia- 
bihty Act applied to this case, we are of opinion that the évidence in 
proof of the négligence charged is sufficient to sustain the verdict 
found, and that in any event from the conflict in the testimony fair- 
minded men might reasonably hâve drawn différent conclusions con- 
cerning the négligence of the défendant and the contributory négli- 
gence of the plaintiff, and therefore in pursuance of this rule the trial 
court committed no error in submitting the questions of fact for the 
détermination of the jury. 

The judgment below is affirmed. 
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In re PINDEL. 

(Circuit Court of Appeals, Ninth Circuit. March 18, 1915.) 

No. 2439. 

1. Bankbuptct <@=3440 — Appeal ob Revision as Peopek Remedy. 

Under BanUr. Act July 1, 1898, c. 541, § 25 (3), 30 Stat. 553 (Comp. St. 
1913, § 9609), authorizing appeals as in equity cases from a judgment al- 
lowing or rejectlng a debt or clalm of $500 or over, an order allowlng 
such a clalm was not reviewable by a pétition to revise, as each method 
of procédure for tlie review of orders la bankruptcy is exclusive of the 
other. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dlg. (S==440.] 

2. Bankruptct «^=5439 — Appeai, or Revision as Proper Remkdt. 

Under Bankr. Act, § 24b (Comp. St. 1913, § 9608), provldlng that the 
several Circuit Courts of Appeai shall hâve jurisdictlon to superintend 
and revise in matters of law the proceedlugs of the several Inferior courts 
of bankruptcy wlthin their Jurisdiction, an order conflrmlng the sale of 
the land of a bankrupt in which he had a homestead interest was prop- 
erly reviewable in matters of law by a pétition to revise. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. <g=>439.] 

3. Bankruptcy iS=>446 — Review of Proceedings — Scope op Revibw. 

Ttough an order allowing a claim was not, standing alone, reviewable 
on a pétition to revise, where there was only one other small claim, and 
the necessity for a sale of land in which the bankrupt had a homestead 
Interest depended mainly upon the validity of the claim in question, the 
allowance of such daim v?ould be reviewed on a pétition to revise the or- 
der conflrming a sale of the homestead. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 929 ; Dec. Dig. 
<Ê=>446. 

Appeai and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

4. Bankruptcy ®=>326 — Claims — Countebclaims — Estoppei. 

A voluntary bankrupt in his schedules listed the claim of a bank based 
upon a judgment without mentioning any offset, and stated that he held 
no unliquidated claims or choses in action of any kiiid agaiiist any per- 
son, and in a proceeding to seU land in which he had a homestead Inter- 

C=^For other cases see same topiç & KKY-NUMBBR in aU Key-Numbered Digestâ & ludexes 
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est, In which the necessity for making the sale rested upon the assump- 
tlon that the claim of the bank was valid, resisted a sale on other grounds. 
An order of sale was afflrmed on appeal, and a sale had. On application 
for an order conflrmlng the sale, the bankrupt, more than four years 
after the pétition was flled, for the flrst tlme set up an offset or counter- 
claim for wrongful attachment in the action in which the bank's judg- 
ment was obtalned. Beld, that he was estopped by the représentations in 
the schedules and the order of sale from setting up sueh couuterclaim, as 
a judgment Is an adjudication, net only of ail défenses actually inter- 
posed, but of ail which might hâve been interposed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 514; Dec 
Dig. <?=>326.] 

5. JUDGMENT ®=»622 MATTEHS CONCLUDED ClAIMS rOK WKONGrUL Attach- 

MENI. 

Under the rule established in Idaho, a judgment concludes ail claims 
for wrongful attachment in the action in which the judgment is obtained. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. § 1136; Dec. 
Dig. <g=>622.] 

6. Bankbuptcy <s=>326 — Claims — Set-Offs — Lâches. 

Where, at the time a bankrupt sought to set up a claim for damages 
from an attachment as a counterclaim against the judgment obtained in 
the action In which the attachment was issued, an action by the judg- 
ment créditer against the sheriff for his négligence in caring for the at- 
tached property was barred by Kev. Codes Idaho, § 4055, subd. 1, requir- 
Ing actions against sheriffs upon a liabllity Incurred by the doing of an 
act In thelr officiai capacity and by vlrtue of their office, or by the omis- 
sion of an officiai duty, to be brought within two years, and an action 
against the judgment créditer would hâve been barred by section 4054, 
subds. 2, 3, requiring actions for trespass upon real property and for tak- 
ing or Injuring Personal property to be brought within three years, the 
bankrupt was barred by hls lâches from setting up such claim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. | 514; Dec, 
Dig. <S=>326.] 

7. Bankbuptcy <@==>326 — Claims — Set-Offs — Unliquidated Damages. 

In a bankruptcy proceeding, a claim for unliquidated damages for a 
tort could not be set ofC against a claim upon a judgment, whether the mat- 
ter was controUed by Rev. Codes Idaho, § 4184, providing that a coun- 
terclaim must be a cause of action arising out of the transaction set forth 
in the complaint as the foundation of plalntiffi's claim or connected with 
the subject of the action, or, in an action arising upon contract, any 
other cause of action also arising upon contract, or by Bankr. Act, § 63 
(Comp. St 1913, § 9647), specifying In subdivision "a" the claims which 
may be proved, and providing In subdivision "b" that unliquidated claims 
may be liquldated in such manner as the court shall direct, and may there- 
after be proved and allowed against the estate, and section 68 (section 
9652) providing for a set-off of mu tuai debts and crédits, and providing 
that a set-ofE or counterclaim shall not be allowed which is not provable 
against the estate, as section 63b does not enlarge the scope of subdivision 
"a," and unliquidated claims arising out of torts are not covered by sub- 
division "a." 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 514; Dec. 
Dig. <g=>326.] 

Pétition to Revise in Matters of Law Certain Orders of the Dis- 
trict Court of the United States for the Central District of Idaho, in 
Bankruptcy. 

In the matter of Frank M. Pindel, bankrupt, of whose estate Norman 
J. Holgate was appointed trustée. On pétition by the bankrupt to 

^=3For otber cases see same tapie & KKV-NUMBBR in ail Key-Numbered Digests & Indexes 
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revise in matter of law, under section 24b of the Bankruptcy Act of 
July 1, 1898, orders reversing orders of the référée and allowing a 
daim of the Bank of Nez Perce and confirming a sale of the home- 
stead. Affirmed. 

Edwin H. Williams, of San Francisco, Cal., and Ben F. Tweedy, 
of Lewiston, Idaho, for petitioner. 

Finis Bentley, of Lewiston, Idaho, for trustée. 
Eugène O'Neill, of Lewiston, Idaho, for claimant. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. The controversy involved in this case 
was before this court on a pétition for revision of an order in bank- 
ruptcy proceedings in the District Court of the United States for 
the District of Idaho, in the case of Bank of Nez Perce v. Pindel, 
193 Fed. 917, 113 C. C. A. 545. The Bank of Nez Perce had recov- 
ered a judgment in the state court of Idaho against Frank M. Pindel, 
on February 15, 1909, for $5,382.28. Upon this judgment the pro- 
ceeds of the sale of certain attached property, amounting to $1,956.- 
25 had been credited, leaving a balance of $3,426.03. While proceed- 
ings were still pending in the state court upon this judgment upon 
a claim of homestead made by the judgment debtor, he filed his péti- 
tion in voluntary bankruptcy in the United States District Court for 
the District of Idaho. The pétition was filed on February 10, 1910, and 
on February 14, 1910, Pindel was adjudicated a bankrupt, and there- 
after a trustée was regularly appointed. In Pindel's pétition in bank- 
ruptcy he listed the balance of the judgment in favor of the Nez 
Perce Bank as an unsecured claim against his estate. No set-off 
or counterclaim was stated. 

The question before this court upon révision related to certain ex- 
emptions of property claimed by the bankrupt under the statute laws 
of Idaho and the Bankruptcy Act. Among others was the claim of 
homestead which had been pending in the state court. The judg- 
ment of the state court in favor of the bank and against the bankrupt, 
and the balance due thereon, were not questioned by the bankrupt 
or his wife. The statutes of Idaho provide that a homestead may be 
selected and claimed by the head of a family of not exceeding $5,000 
in value. Where the homestead is of a value exceeding $5,000, a 
method of procédure is provided in exécution proceedings whereby, 
if the land claimed can be divided without material injury, it shall be 
so divided, and a homestead, including the résidence, of the value 
of $5,000, be set apart for the claimant, and exécution enforced 
against the remainder; but if the land cannot be so divided it shall 
be sold and out of the proceeds of sale $5,000 shall be paid to the 
homestead claimant. The District Court, in the exercise of its ju- 
risdiction "to détermine ail claims of bankrupts to their exemptions" 
(clause 11, § 2, Bankruptcy Act [Comp. St. 1913, § 9586]), found 
the value of the property claimed as a homestead to be $9,000, or 
$4,000 in excess of the exemption provided in the state law. The 
court directed that upon the payment into court by the bankrupt, for 
the benefit of the creditors of the estate, of the sum of $4,000 within 
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30 days, the entire tract should be set apart as a homestead. In 
default of such payment the trustée was authorized to sell the land, 
under the direction of the référée in the manner provided by law, 
for not less than $5,000. Out of the proceeds of the sale $5,000 was 
to be paid to the bankrupt and his wife, and the balance, if any, was 
to be distributed in due course of administration. Being dissatisfied 
with this order of the court, the bankrupt and his wife petitioned this 
court for a revision of the order, on the ground that the District Court 
was without jurisdiction to détermine their homestead rights, and 
that the matter rested entirely with the state court. It was also con- 
tended that the District Court erred in directing that the exemptioner 
pay the sum of $4,000 into the estate; otherwise, that the homestead 
be sold for a sum not less than $5,000, and when sold that the said 
sum of $5,000 be paid to Mrs. Pindel, and the surplus, if any, to 
the trustée. In the pétition to this court the petitioners alleged "that 
the Bank of Nez Perce, with a claim of $3,427.93, and C. C. Trip- 
lett, with a claim of $70.85, were the only judgment creditors." No 
question was raised as to the balance due the bank, nor was any 
claim made that there was any set-ofï or counterclaim as against the 
bank. The order of the District Court was affirmed. 193 Fed. 917, 
113 C. C. A. 545. 

Upon the question there reviewed the décision of this court be- 
came the law of the case. The mandate of this court was sent down 
on October 21, 1912, and thereafter, and after the bankrupt had re- 
fused to pay the trustée for the benefit of the creditors of the estate 
the sum of $4,000, a sale of the property was ordered, and a sale was 
made for the sum of $10,500 (being $5,500 in excess of the exemp- 
tion). Thereupon the référée, upon pétition of the trustée, proceeded 
with a hearing which involved, among other things, a set-ofï or coun- 
terclaim of the bankriipt against the judgment of the Bank of Nez 
Perce and also the confirmation of the sale of the property. The re- 
suit of this hearing was an order of the référée providing, among 
other things, that the claim of the Bank of Nez Perce be disallowed, 
because of a set-off or counterclaim exceeding the judgment, and 
that the sale of the homestead be not confirmed. The trustée in bank- 
ruptcy and the bank thereupon petitioned the District Court for a 
review of this order of the référée. 

Upon a hearing before the District Court, the order of the référée 
was reversed, the claim of the bank was allowed for the principal 
sum of $3,294.53, together with interest thereon at the rate of 7 
per cent, per annum from February 15, 1909, to February 10, 1910, 
the date of the filing of the pétition, amounting to $227.30, making 
a total of $3,521.83, interest to be thereafter allowed pursuant to the 
gênerai rules of law and as the facts might warrant. The set-ofif or 
counterclaim was disallowed. The order further provided that the 
order of the référée refusing to confirm the sale of the homestead be 
reversed, and that the sale be confirmed. Such confirmation was not, 
however, to become absolute or final until the expiration of 35 days 
from the date of the order, and if during that period the bankrupt 
or his wife should cause to be paid to the trustée the sum of $5,500 
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(being the excess over the exemption of $5,000), wîth interest at the 
rate of 7 per cent, per annum until paid, to be applied and distributed 
as assets of the estate, thereupon the order should become of no effect, 
and said lands and the whole thereof should be set apart as the home- 
stead of the bankrupt and his wife, and should be exempt from ad- 
ministration and free from ail claims of creditors. Upon the other 
hand, if the payment was not made within the time specified, upon 
the expiration of said period the order should be deemed to be final, 
and the trustée should, upon receiving the full purchase price, exécute 
and deliver to the purchaser or his assigns a proper instrument of 
conveyance, and said conveyance should be deemed to relate back to 
the date of the order. The bankrupt is dissatisfied with thèse orders, 
and now pétitions this court for a review of thèse two orders of the 
District Court in matters of law, under section 24b of the Bankruptcy 
Act. 

It is assigned as error that the District Court erred in reversing 
the order of the référée, disallowing the claim of the Bank of Nez 
Perce, and allowing such claim, and in the conclusions of law allow- 
ing the claim of the bank against the bankrupt estate. 

[1-3] Clause 3 of section 25 of the Bankruptcy Act provides that 
appeals as in equity cases may be taken in bankruptcy proceedings from 
the courts of bankruptcy to the Circuit Court of Appeals, from a 
judgment allowing or rejecting a debt or claim of $500 or over. It is 
obvious that the order of the District Court allowing the claim of the 
Bank of Nez Perce cornes under this provision of the statute. Each 
method of procédure for the review of orders in bankruptcy is ex- 
clusive of the other. In the Matter of Loving, 224 U. S. 183, 32 Sup. 
Ct. 446, 56 L. Ed. 725; In re Mueller, 135 Fed. 711, 68 C. C. A. 349; 
Bothwell v. Fitzgerald, 219 Fed. 408, 135 C. C A. 212. Standing 
alone, this order is, therefore, not reviewable on this pétition. But 
it appears that the pétition in bankruptcy was because of tliis claim 
against the petitioner. The only other claim against his estate set 
f orth in the pétition in bankruptcy was a small one, amounting to only 
$70.85. The sale of the homestead and the bankruptcy proceedings 
connected with the distribution of the estate are mainly dépendent 
upon the validity of this claim, and the increase in the value of the 
homestead during the bankruptcy proceedings has made the homestead 
itself an important factor in the case. The order confirming the sale 
of the homestead is properly before us, and is reviewable, under sec- 
tion 24b, upon matter of law. In re Charles Knosher & Co., 197 Fed. 
136, 116 C. C. A. 560. But we cannot review the question involved in 
that order without considering the validity of the claim of the bank. 
Whether the homestead shall be sold or not is the controlling question, 
but we cannot détermine that question without knowing whether a sale 
of the homestead is in fact required to pay the debts of the estate; that 
is to say: Are there any creditors to whom the proceeds of sale will 
be distributed in the event a sale is made? If there are no debts, the 
only other ground for a sale would be to pay the expenses of the bank- 
ruptcy proceedings ; but that question is not before us. In this situa- 
tion of the case, we are of opinion that we may, in carrying out the 
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nianifest purpose of the Bankruptcy Act, review the order allowing the 
claim as involved in the order of sale; but in such a review we are 
limited to questions of law. 

[4] The évidence is not in the record, and the only question open to 
us is whether the findings of the court are sufScient to support the 
order of the court allowing the claim. There are no formai findings by 
the court, but they are sufïîciently stated in the opinion of the court to 
enable us, with the record, to review the order upon its merits. In 
addition to the facts already stated, the court finds that the pétitions and 
schedules in bankruptcy were filed by Frank M. Pindel on February 
10, 1910, and the adjudication was made February 14, 1910, and 
thereafter a trustée was appointed for the estate ; that in the schedules 
filed by the bankrupt the claim of the Bank of Nez Perce was listed 
for the amount of $3,427.93 ; that the claim was founded upon a 
judgment obtained by the bank against Frank M. Pindel and his wife, 
Sarah E. Pindel, in the state district court of Idaho on February 15, 
1909, for $3,635.16, and costs taxed at $1,747.12, making a total of $5,- 
382.28; that upon this judgment there were credited the proceeds of 
the sale of certain attached property, amounting to $1,956.25, leaving 
a balance of $3,426.03, which, together with interest, constituted the 
claim as set forth in the schedules ; that in the schedules of the bank- 
rupt, under appropriate headings, he represented that he held no un- 
liquidated claims or choses in action of any kind against any person, 
and in the spécial proceeding relating to the sale of real estate, which 
resulted in the order of court providing for such sale, and which was 
brought to this court for review in the former case, and affirmed, the 
necessity for making the sale rested upon the assumption that the claim 
of the bank was valid ; that in thèse proceedings the bankrupt and his 
wife resisted the making of the order of sale, but at no time was the 
validity of the judgment or the amount due thereon put in issue, nor 
was the suggestion ever made that the sale should not be ordered be- 
cause there was no indebtedness to pay. 

Referring now to the pétition of the bankrupt and his wife in this 
court for review of the order of sale, we find that it was represented 
that the Bank of Nez Perce, with a claim of $3,427.93, and C. C. Trip- 
lett, with a claim of $70.85, were the only judgment creditors. The 
affirmance of the order of sale by this court left nothing to be done 
but to make the sale, or release the property to the bankrupt, in accord- 
ance with the terms therein provided. Referring now to the record, it 
appears that on March 1, 1913, a sale of the property was ordered, the 
bankrupt having refused to pay to the trustée the sum of $4,000 for the 
benefit of the creditors of the estate. It appears further from the 
record that the land was sold on April 5, 1913, after due notice pub- 
lished and posted, for the sum of $10,500. The return of sale was 
made on April 23, 1913, and an order of confirmation was asked by 
the trustée. To this return the bankrupt caused certain objections to 
be made, among others that there was nothing due to the Bank of 
Nez Perce, and he claimed damages against the bank for the taking 
of his wife's property under the exécution issued by the state court. 
The damages claimed upon the hearing were for wrongful attachments, 
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and exceeded the judgment. Thèse objections, setting up a set-off or 
counterclaim in the identical case heard and determined in the stale 
court, were filed more than four years after the bankrupt had filcd 
his pétition in bankruptcy, wherein he had Hsted the balance due tlie, 
bank as an unsecured claim against the estate, and no set-off or coun- 
terclaim was stated. It appears further that under appropriate head- 
ings in the schedules the bankrupt represented that he he!d no un- 
liquidated claims or choses in action of any kind against any person. 
The bank and the trustée answered the objections of the bankrupt, 
and thereupon the référée proceeded to a hearing upon the issues thus 
presented. 

[5] The évidence taken upon this hearing is, of course, not in the 
record. The judge of the District Court, ref erring to it, says : 

"A voluiuinous and complicated record is presented, a mère sketch of which 
would be of inordinate length, and tberefore I sliall attempt little more tbuu 
to state in brief the reasons upon which my conclusions are based." 

The conchisions which the court drew from the record are, how- 
ever, sutficiently supported by the facts already stated. Tlie court 
says: 

"Surely, if there had been any suggestion of the issue now presented l'or the 
tirst tiine, the court would not hâve ordered a sale to pay a debt which might. 
In fact, prove to hâve no existence at ail. It would hâve required that issue to 
be first tried ont. That was the tlme for the bankrupt to speak, and to claim 
his défense, if any he had. The courts wlll not try a controversy In piece- 
meal. There must be an end to litigation. The bank was then seeking a sale 
of the real estate for the payment of its claim. If we crédit him, the bankrupt 
had two défenses. He pleaded one of them, went to trial, failed, went to the 
appellate court, again failed, and after ail the delay and expense, and when 
the order of sale is about to be made effective, he draws from its concealment 
his other défense. Under a famillar rule, he should not again be heard. A 
judgment is an adjudication, not only of ail défenses actually interiiosed, but 
as well ail of which might hâve been interposed. It is thought that not only 
by the représentations made in the schedules, but by the order of May 20th, 
the bankrupt is estopped from setting up the counterclaims at this time. 
* * * The judgment la the state court is unquestionably valid, and the 
sale of the attached property was legally made. L'nder the rule established 
by the Suprême Court of the state, the judgment concluded ail claims for wrong- 
ful attachment. Willman v. Friedman, 4 Idaho, 209, 38 Pac. 937 [95 Am. St. 
Eep. 59]." 

[6, 7] Ref erring to a claim that the property was worth more than 
it sold for, and that it might hâve had better care, the court says: 

"It is, of course, easy enough at this late date to produce opinion testimony 
tending to show that the property was worth much more than it sold for, and 
that it might bave had better care. Upon such an issue tîie passing of time 
usually opérâtes in favor of the elaimant and against the officer, especially 
in cases where, as hère, the officer is without notice that any claim of damages 
will be asserted, and therefore has no reason to fortify himself by gatherlng 
and preserving the uecessary évidence. It was doubtless for that reason that 
the Législature has provided (section 4055, subd. 1, Revlsed Codes of Idaho), 
that an action upon such a claim against an officer must be commeuced within 
two years from the time the cause of action accrues. The theory of the law 
urged by counsel for the bankrupt Is that the défendant may maintaln his ac- 
tion against the plaintifC for the négligence of the sheriff in executing the 
writ, and that the plaintlff's remedy in turn is against that offlcer and his 
bondsmen. But hère the défendant waits untll any remedy the bauk may bave 
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had against the sherifl" Is eut oiï by tlie statute of limitations, and then for 
the first tlme asserts his claim. As a further considération it is to be observed 
tliat upon liis appointnient tliese counterclaims vested in tbe trustée, and it 
is apparent that if be had brougtit a plenary suit tbereon against tbe l.ank 
at the time tbey were first put forward by the baukrupt in this proceediug, 
section 4054, subds. 2, 3, of the Idaho Revlsed Codes, providing for a three- 
year period of limitations for actions for trespass upon real property and for 
taking or injuring Personal property, could bave been successtuUy pleaded in 
bar. While in tenus thèse statutes do not apply to a proceeding of this char- 
acter, the princlple is the same ; in equity the bankrupt should be held to be 
barred by his own lâches. 

"Thus far the discussion has been upon the assumption that a claim for 
unliquldated damages for a tort may be set ofC against a claim upon a judg- 
ment; but may this be done? If the question be referred to the Idaho Stat- 
utes, it is plain that under section 4184 of the Revised Codes the answer must 
be in the négative, for clearly the claim does not fall witliin subdivision 2 
thereof, and in so far as it comes within the first subdivision, it should bave 
been set up in the original action, and must therefore be held to be barred or 
extinguished under the rule of section 4185 and Willman v. Friedman, supra. 
If the View be taken that the Idaho Statutes do not apply, and that the ques- 
tion is to be referred to the Bankruptcy Act alone, seemingly the same con- 
clusion is unavoidable. Section 68 provides for a set-off of 'mutual debts and 
crédits,' but déclares that a eounterclaim cannot be allowed in favor of a 
debtor unless the claim is provable against the estate. Section 63 defines the 
claims which may be proved, and provides in subdivision 'b' that 'unliquldated 
claims against a baukrupt may, pursuant to application to the court, be liq- 
uidated in such a manner as it shall direct and may thereafter be proved and 
allowed against the estate' ; but this provision is held not to enlarge the scope 
of subdivision 'a,' and unliquldated claims arising ont of torts, such as are 
hère relied upon, are not covered by subdivision 'a.' See Remington on Banlî- 
ruptcy, §§ 704, 705, 706, and cases cited thereundeî. In Becker Brothers [D. C] 
139 Fed. 366, the précise question was involved. The impropriety of the 
course hère pursued is shown in the counterclaims. He [the référée] simply 
finds that they exceed the bank's claim ; but if tbey may be waged as counter- 
claims at ail, and if this proceeding be adopted as a method for the liquida- 
tion of the damages growing out of the alleged torts, they should be fuUy liq- 
uidated and determined, so that the estate may bave the benefit of the sur- 
plus, if any there be, after offsetting the claims of the bank." 

In thèse conclusions we entirely concur. We need not, therefore, 
enter into a useless discussion of the varions phases of the controver- 
sy as presented by the briefs in this court; but after a careful con- 
sidération of ail the matters therein stated we are entirely satisfied 
with the orders of the District Court allowing the claim of the Bank of 
Nez Perce and ordering confirmation of the sale of the property. 

The orders of the District Court are accordingly affirmed. 
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In re DBNNETT et al. 

(Circuit Court of Appeals, Ninth Circuit. February 15, 1915. Eehearlng De- 

nled March 18, 1915.) 

No. 2417. 

1. JUDGMENT <@=342 — Opening OR Setting Aside— Jttdgment Entered With- 

OUT JUBISDICTION. 

Wïiere the purpose of a suit by a stookbolder in a loau association, 
brought in behalf of hiiuself and ail others simllarly sltuated, was not 
only to recover for the benefit of the association property wrongfuUy trans- 
ferred by its officers and dlrectors to a trust company, but to wlnd up the 
affairs of the association and distribute the property among its stock- 
holders, and Intervening pétitions disclosed that tliere were a large num- 
ber of Stockholders who had been Induced by fraud and deceit to exchange 
thelr stock for stock in the trust company, and who were entltled to be 
restored to thelr rlghts as stockholders in the loan association, a decree 
whlch did not protect tbe rlghts of creditors and of such of the exchang- 
Ing stockholders as dld not intervene, nor give them any opportunity to 
come In and establish thelr rlghtful clalms and demands, but whlch, on 
the contrary, foreclosed and precluded thelr rlghts, was beyond the juris- 
dictlon of the court; and hence the court had power, after the expira- 
tion of the term at whlch such decree was rendered, to set it aside on the 
pétition of stockholders whose rlghts were not thereby protected, and after 
a hearing to enter a new decree properly protecting the rlghts of ail par- 
ties. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 668-671 ; Dec. 
Dlg. €=342.] 

2. Parties <S=34— One or Moke Stjing on Behalf of All Interested. 

Where the parties interested are very numerous, and it would be al- 
most impossible to bring them ail before the court, the court will, not- 
wlthstandlng a plea of the want of parties, proceed to a decree. 

[Kd. Note. — For other cases, see Parties, Cent. Dig. § 53; Dec. Dlg. 
<g=>S4.] 

3. COHPOBATIONS i®=3210 — SUITS FOB DISSOLUTION— PARTIES. 

In a stockholder's suit to recover property wrongfully and fraudulently 
transferred by the officers and dlrectors of a corporation, and to wlnd up 
the affairs of the corporation and distribute its funds among the stock- 
holders, the creditors of the corporation should hâve been made parties 
and given an opportunity to come In and share accordlng to thelr right 
In the distributive funds of the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 808-813; 
Dec. Dig. <S=»210.] 

4. Corporations <S=3213 — Stockholder's Action— Scope of Relief. 

In a stockholder's suit to recover for the benefit of the corporation prop- 
erty wrongfully and fraudulently transferred by its ofllcers and dlrectors 
to a trust company, and to wlnd up the affairs of the corporation, where 
the court found that such property had become so confused and insepa- 
rably commingled with the property of the trust Company that it was 
impractlcable and impossible to direct and enforce a retransfer, it was 
not beyond its power and jurisdiction to déclare the trust company a trus- 
tée of the property and to impress a lien thereon in favor of the stock- 
holders. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. <S=3213.] 

At Law. Application by John Dennett, Jr., and others for a writ of 
mandamus directed to Hon. William H. Sawtelle, District Judge of the 

4=:5For other cases sea same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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United States District Court for the District of Arizona and to such 
court. Writ denied. 
See, also, 215 Fed. 673. 

This is an application for an order direeted to the District Court of the 
United States for the District of Arizona, and the honorable judge thereof, 
requlring that cause be shown why a wrlt of mandamus should not issue eut 
of this court prohibltlng the said District Cîourt and the judge thereof from 
exercislng any jurlsdiction over the final decree entered in the cause of 
Charles W. Clark, complainant, agalnst the Arizona Mutual Savings & Loan 
Association and the Arizona Trust Company, défendants, February 27, 1913, 
and commandlng the court and the judge thereof to expunge from the records 
of said court the order and decree of March 12, 1914, made In the same cause, 
and to desist and cease from exercislng jurisdictlon thereln contrary to and 
in violation of the terms of said final decree of February 27, 1913. The show- 
cause order was granted, and, the respondents having appeared and answered, 
cause was presented as to whether the wrlt should properly issue. 

The cause was Instituted by Charles W. Clark, of the state of Califomla, 
agalnst the Arizona Mutual Savings & Loan Association and the Arizona 
Trust Company, both of the state of Arizona. For convenience, the détend- 
ants will be called, respectively, the Loan Association and the Trust Company. 
Clark is and was a stockholder In the Loan Association, and complalns that 
the association Is insolvent, but that the offleers and directors thereof hâve 
failed and negleeted to dissolve the corporation, to liquldate Its obligations, 
or to wind out its business and distribute its assets, and further that, wlthout 
the knowledge or consent of complainant and many others slmilarly sltuated, 
such offleers and directors entered Into a corrupt and fraudulent agreement 
wlth certain persons, whose names are unknown, whereby it was agreed and 
understood that the défendant Trust Company should be organized for the 
purpose of taking over the assets of the Loan Association, and that there- 
after, when said Trust Company was so organized, a pretended and fraudulent 
agreement was entered into, whereby the Loan Association sold and transfer- 
red to the Trust Company ail of its assets and property, including the good 
will, in considération that the Trust Company should issue and dellver 1,300 
shares of its capital preferred stock, of the par value of $100 per share, to 
the Loan Association, it belng understood that the Loan Association would 
thereupon suspend its opérations and cease doing business ; that accordingly, 
in the latter part of April or flrst of May, 1911, the Loan Association pretended 
to' sell, assign, transfer, and set over to the Trust Company ail of its said 
assets, notes, mortgages, and other securities of every kind and character, 
since which time the Trust Company has exercised exclusive control and do- 
minlon over, and has dealt with, said assets and securities as its own property, 
and that the Loan Association, or its offleers and directors, or a majority of its 
stockholders, were possessed of no rlght, power, or authorlty so to convey or 
dispose of the assets of the Association. 

It is further charged that, by reason of such fraudulent transfer of the 
assets and securities of the Loan Association, the said Trust Company, its 
offleers and directors, became and were trustées of such property for the bene- 
fit of the complainant and other stockholders slmilarly sltuated, but that, in 
furtherance of their fraudulent scheme, they sought to induce the stockhold- 
ers In the Loan Association to exchange their stock for stock In the Trust 
Company, and did so induce many of them to make or agrée to make such ex- 
change ; that an intimate relationship of trust and confidence exists between 
the officers of the Trust Company and the offleers of the Loan Association, and 
that the offleers and directors of both said défendants hâve wlllfully violated 
their duties and the said trust and confidence which should hâve existed be- 
tween them and complainant and other stockholders slmilarly sltuated, in that 
the offleers and directors of the Trust Company hâve dealt wlth such property 
and assets for their own private and selfish ends and purposes, and wlthout 
beneflt to complainant and other stockholders slmilarly sltuated, and hâve 
used such assets and property of the Loan Association in the exploitation of 
varlous spéculative enterprises In whleh the Trust Company has engaged, and 
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have commingled such property wlth the Trust. Coinpany's own and after- 
acquired property, so tliat it will be difflcult, if not impossible, io segregftte 
the same; that it wonld be and is useless and futile for complainant and 
other stockholders simllarly situated to demand of the officers and directors 
of the Loan Association to procèed for the recovery of the assets unjustly ap- 
propriated by the Trust Company, for the reason it would require said offlcern 
and dlrectors to repudiate their own acts, and hence the complainant (em- 
ploying the language of the Mil) "brings this bill in equity in hls own behalf 
and in behalf of ail others simllarly situated, to the end that the transactions 
herein set forth as heretofore made between the défendants above named be 
annulled and declared void and held for nanght, and to the end that an ac- 
counting may be had between the two défendants above named, and between 
the défendant Loan Association and your orator and others simllarly situated, 
and to the end that the property and assets of the défendant Loan Association, 
in wliich your orator and others simllarly situated has and have respectively 
an interest, may be conserved and protected, and that a receiver of the de- 
fendant Loan Association may be forthwlth appointed, wlth full powers to 
acquire and take possession of and to marshal the assets of the défendant 
Loan Association in whosesoever hands the said assets and properties may be, 
and to ascertain the amounts due and owlng from the said défendant Loan As- 
sociation to your said orator and other stockholders thereof simllarly situated, 
and that such sums of money, if any, as may be due and owing to the défend- 
ant Loan Association be ascertained and determined, and that your orator 
and others simllarly situated, who may désire to intervene herein in support of 
thls bill of complalnt may be permitted so to do, and that your orator and 
such persons as may intervene, as aforesaid, may be awarded such other re- 
lief as to a court of equity may seem proper." 

ïhe complainant prays that the transactions coraplalned against be an- 
nulled, that a restitution of the assets of the Loan Association be had, that 
an aecounting between the défendants be had and taken, and also between 
the Loan Association and complainant and other stockholders simllarly situ- 
ated, that a receiver be appointed, and that the affairs of the défendant Loan 
Association be wound up, and its assets distrlbuted to those found entltled 
thereto and for gênerai relief. 

Later there was flled in court a pétition of intervention by 39 persons, 4 
of whom clainied to be stockholders in the Loan Association, and the others 
claimed to have been stockholders in such association, but had previously 
exchanged their stock for stock in the Trust Conapany. AU thèse, in support 
of their pétition to intervene, refer to complainant's bill, and make ail the 
allégations tliereof part of their pétition, except so much of paragraph 8 as 
relates exclusively to the complainant. It Is further alleged that ail the peti- 
tloners who had exchanged their stock In the Loan Association for stock in 
the Trust Company were induced to do so by fraud and deceit praeticed on 
the part of those officers and directors of the two companles, and others in 
collusion with them, who were responsible for the sale and transfer of the 
Loan Associatiou's assets to the Trust Company, and that the transactions 
whereby such stock was exchanged were fraudulent and void ; the pétition 
setting out at great length and in détail the spécifie facts constituting the 
fraud. The petitioners further show the commingling of the assets of the 
two companles and the insolvency of the Trust Company also, and pray that 
they and each of them be permitted to intervene, and as to those of them 
who have exchanged their stock that such exchanges be rescinded as fraudu- 
lent and void, and that they be reinstated to their former holdings, and other- 
wise ail demand relief as by the complainant's bill. Some time later three 
other pétitions for intervention were flled, by nonexehanging and exchanging 
stockholders, to the number of 77, with like allégations as in the preceding, 
and demanding like relief, 

After answer and replication, the court made and entered its decree, findlng: 

First. That certain of the interveners were still stockholders lu the Loan 
Association. 

Second. That certaip others of the interveners had exchanged their stock 
In the Loan Association for stock ta the Trust Company. 
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Tlilrd. That the Loan Association was, about the month of March, 1911, 
Insolvent, and that the Trust Company was organized by those in eontrol of 
the Loan Association, the purpose of said organlzatlon being to take over the 
assets and properties of the Loan Association, and to engage in business for 
itself. 

Fourth. That as to interveners and other nonconsenting stockholders of 
the Loan Association, who had not transferred their stock for stock in the 
Trust Company, the said transfer of assets and property was unlawful and 
invalld, and not binding upon them. 

Fifth. That pursuant to such purpose ail the assets and properties of the 
Loan Association were transferred to the Trust Company, which latter Com- 
pany and its ofBcers hâve dealt with them as their own, and hâve confused 
and inseparably commingled such assets and properties with those of the Trust 
Company, so that it is impracticable and impossible to direct and entorce a 
retransfer of the assets and properties of the Loan Association, and the profits 
thereon. 

Slxth. That the exchanging stockholders were Induced to make the exchange 
of their stock through faise représentations, and It is decreed that sucli stock- 
holders, and each of them, be restored to their original status as stockholders 
in the Loan Association. 

Seventh. And to the end that the rights of ail of the interveners hereiu 
and of the outstanding stockholders In the défendant Loan Association who 
never exchanged their stock therein for stock in the défendant Trust Company 
may be adequately preserved and proteeted, the court hereby confirms the sale 
and transfer of ail of the assets of the défendant Loan Association to the de- 
fendant Trust Company, and adjudges that complète title is vested in the de- 
fendant Trust Company of, In, and to ail of the assets and properties of what- 
soever kind or nature heretofore owned by the défendant Loan Association, 
subject only to the lien and charges hereinafter specifled, 

Eighth. And for the further protection of the rights of the said Interveners 
and the said stockholders in the défendant Loan Association who never ex- 
changed their stock therein for stock in the défendant Trust Company the 
court adjudges and détermines that ail of the assets and properties now or 
hereafter owned or acijulred by the défendant Trust Company be, and they 
hereby are, impressed with the trust and lien in favor of each of the said 
interveners named herein to the extent and amount set opposite the names of 
each, and in favor of the stockholders In the défendant Loan Association who 
never exchanged their stock therein for stock in the Trust Company for the 
amounts heretofore paid in by such last named persons in the foUowing names 
and amounts (setting them out). 

The remaining paragraphs deal with directions to the temporary receiver, 
the disposition of counsel's and receiver's compensation, and the appointment 
of a permanent receiver for both the Loan Association and the Trust Company, 
with directions to such permanent receiver, after payment of certain costs 
and allowances, to "pay pro rata in equal shares to each and ail of the in 
terveners herein and to the stockholders of the défendant Loan Association 
named In the precedlng eighth paragraph such sums of money as may be re- 
ceived by such permanent receiver untll the said interveners and the said 
nonexchanglng Loan Association stockholders named in the precedlng eighth 
paragraph are paid in full the amounts set opposite their respective namep 
herein," and the balance, if any remain, to the Trust Company. 

This decree was entered February 27, 1913. The term of court expired 
April 5, 191.3. On that day, but after the adjournment of the court for thp 
term, J. L. Waring and a number of others, ail of whom, except one, namely 
John Wagner, were stockholders in the Trust Company, but had theretoforf 
exchanged Loan Association stock for their Trust Company stock, flled a peti 
tlon in intervention adoptlng the allégations of complalnant's bill, and aise 
the allégations of the pétitions of precedlng interveners wheresoever applicable 
and prayed that the decree of February 27, 1913, be set aside and held for 
naught, and that the case be referred, and that they be allowed to intervene, 
and for relief on a like basis as precedlng interveners, but further that au 
accounting be had between the Loan Association and the Trust Company, !>*<* 

221 F.— 2,S 
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for other relief. Later, about July 15, 1913, thèse petitioners and many others 
filed another pétition in the cause, seeking practically the same relief. Still 
later, to wit, on March 12, 1914, the cause having been brought on for hear- 
Ing, the court dirccted a modification of the decree of February 27, 1913, and 
the restoration of the assets and property of the Loan Association by the Trust 
Company, and a vacation of ail contracts and agreements between the com- 
panles, whereby such assets and property were transferred to the Trust Com- 
pany, that an accountlng be had before the standing master, and that the peti- 
tioners be allowed to intervene. 

William M. Seabury, of Phœnix, Ariz., for petitioners. 

George J. Stoneman, Reese M. Ling, O. T. Richey, Benton Dick, and 
J. E. Morrison, ail of Phœnix, Ariz., and R. E. Morrison, of Prescott, 
Ariz., for respondent. 

Before GILBERT and ROSS, Circuit Judges, and WOEVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
[ 1 ] That the term of court had expired at which the first decree was 
made and entered no one questions, and that a court is without power 
or authority to modify, set aside, or open up a decree, rendered properly 
within the scope of the pleadings, after the expiration of the term at 
which it was given and entered, is likewise conceded. But it is in- 
sisted by respondent and counsel that the court exceeded its jurisdic- 
tion in entering the decree, for that the relief granted was such as the 
court could not properly administer. 

The manifest theory and purpose of the original bill is and was, first, 
to redress a wrong done by the Loan Association, its stockholders 
participating therein, and its directors and officers, in f raudulently, and 
without légal or rightf ul authority, transferring its property and assets 
to the Trust Company ; and, secondly, to wind out the affairs of the 
Loan Association, it being alleged that it was insolvent and disabled 
from continuing further with the business for which it was organized 
and incorporated. Very naturally, the first relief was to recover back 
the properties that had gone into the hands of the Trust Company 
fraudulently. This must needs be for the benefit of the corporation, 
the Loan Association as a corporate entity, and not for the individual 
benefit of the stockholders, or, in a more limited sensé, for the stock- 
holders suing. In such cases, as is said in Dewing v. Perdicaries, 96 
U. S. 193, 198 (24 L. Ed. 654) : 

"The avails of the litigation, if there be any, go to the corporation, and are 
a part of its means, as if it had itself sued and recovered." 

See, also, Howe v. Barney et al. (C. C.) 45 Fed. 668. 

If the relief were not to extend further, the purpose of the suit would 
be at an end when the property was recovered and restored to the 
Trust Company. The suit being by a stockholder, in his own behalf 
and that of ail other stockholders similarly situated, it is clear that the 
interests of ail would be subserved by the gênerai decree restoring the 
property. 

[2] But the bill contemplâtes the restoration of the property to an 
insolvent concern, and the winding up of its business. In this the stock- 
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holders hâve a concern individually, and each îs solicitous that the 
proper proportion of the proceeds of the assets shall be paid to him. 
The suit then becomes one, in its ultimate analysis, for the distribution 
of funds among stockholders according as each is entitled in his in- 
dividual right. In such a suit, ail persons interested should be made 
parties, unless it is one falling within certain well-recognized excep- 
tions. One of thèse exceptions is where the parties are very numerous, 
and the court perceives that it will be almost impossible to bring them 
ail before it. In this and analogous cases, if the bill purports to be, 
net merely on behalf of the plaintiffs, but of ail others interested and 
similarly situated, the court will, notwithstanding a plea of the want of 
parties, proceed to a decree. The principle which forms the basis of 
the exception is : 

"That the court must elther wholly deny the plaintiffs an équitable relief 
to which they are entitled, or grant it without making other persons parties ; 
and the latter it deems the least evil, as It can consider other persons as quasi 
I,>arties to the record, at least for the purpose of taking the benefit of tho 
decree, and of entitling themselves to other équitable relief, if thelr rights are 
jeoparded." West v. Eandall et al., 29 Fed. Cas., pages 718, 723, No. 17,424. 

The whole doctrine is concisely stated by Mr. Justice Nelson in 
Smith V. Swormstedt, 16 How. 288, 303 (14 L. Ed. 942), as follows : 

"Where the parties interested in the suit are numerous, thelr rights and lia- 
billties are so subject to change and fluctuation, by death or otherwise, that it 
would not be possible, without very great inconvenience, to make ail of thero 
parties, and would oftentimes prevent the prosecution of the suit to a hearing. 
For convenience, therefore, and to prevent a failure of justice, a court of eq- 
uity permits a portion of the parties in interest to represent the entire body, 
and the decree binds ail of them the same as If ail were before the court. 
The légal and équitable rights and liabilities of ail belng before the court by 
représentation, and especially where the subject-matter of the suit is eommon 
to ail, there can be very llttle danger but that the interest of ail will be prop- 
erly protected and maintained." 

As to the particular exception, see, also, McArthur v. Scott, 113 U. S. 
340, 391, 5 Sup. Ct. 652, 28 L. Ed. 1015. See, also, Davis v. Peabody, 
170 Mass. 397, 400, 49 N. E. 750, and March v. Eastern Railroad Co., 
40 N. H. 548, 566, 11 Am. Dec. 732. 

Such in fact is the equity rule prescribed by the Suprême Court, being 
No. 38, as follows: 

"When the question is one of eommon or gênerai interest to many persons 
constitutiug a class so numerous as to make it Impracticable to bring them ail 
before the court, one or more may sue or défend for the whole." 

The rule before the late revision was qualified by the clause : 

"But in such cases the decree shall be without préjudice to the rights and 
claims of the absent parties." 

The rule, says Mr. Bâtes, in his work on Fédéral Equity Procédure 
(section 61, vol. 1), is declaratory of the rule as it previously existed; 
this without the modification by the clause above quoted, and as it 
stands under the revised rules. 

There must come a time in such a proceeding where a suit is 
brought by persons of a class in their représentative capacity as repre- 
senting the whole who may come in and contribute to the expenses of 
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the suit and share in the recovery, as this one was, when the judgment 
or decree will become final and binding as to ail, as otherwise there 
could, in many cases, be no end to the litigation. But in this relation 
it is well to pay heed to Judge Story's cautious admonition. He says, 
in West v. Randall et al., supra : 

"Tet, In thèse cases, so solicitous is the court to attain substantial justice, 
that it will permit tiie other parties to couie in under the decree, and ta!;e 
the benefit of It, or to show It to be erroneous, and award a rehearing, or will 
entertain a Mil or pétition, whlch shall bring the rights of such parties more 
distinetly before the court, if there be certainty or danger of injury or iu 
justice." 

As to the question of the finality of such a suit, it is declared b\' 
Chancellor Walworth, in Gardner v. Heyer, 2 Paige (N. Y.) 11, 19, 

that : 

"If such parties neglect to corne in under the decree, after a reasonable 
notice to them for that purpose, the fund will be distributed without référence 
to any unliquidated or unsettled claims which they might hâve had upon 
the same. But if the rights of such absent parties are known and ascertained 
by tlie proceedlngs in the suit, provision will be ruade for them in the decree." 

And in Kerr et al. v. Blodgett et al, 48 N. Y. 62, 67, the court says : 

"In such a suit, when an order or a decree for an accounting Is once made, 
under whlch ail ereditors are authorized to come in and présent their de- 
mands, it opérâtes as an interlocutory judgment, in favor of each and every 
creditor of the fund, whether he actually cornes in or not, as effectually as if 
he had been named and had appeared as a party; and after such an order 
is made, no other creditor will be allowed to bring or to proceed with a sepa- 
rate suit for relief, but he must prove his claim and seek his relief In that 
suit. If he fails to come in and prove his claim before the final decree for 
distribution, he will be too late, and his claim will be barred, as it oertîiinly 
would after the fund was distributed under the decree. After the decree, aud 
before distribution, a creditor who bas not proved his claim may, upon a 
satlsfactory excuse for his default, apply to the court, in that action, to be let 
in, and the court may open his default, as in other cases, upon such terms 
as may be proper." 

But the procédure seems to be for the court to enter an interlocutory 
order, whereby ail parties interested are required to come in and prove 
their demand. When such a judgment is entered, as held by the court 
in Hirshfeld v. Fitzgerald, 157 N. Y. 166, 180, 51 N. E. 997. 1000 
(46 L. R. A. 839), it is effectuai for ail interested parties (in that case 
ereditors), "for the court then gives them an opportunity to come in, 
prove their claims, and share in the recovery. If, however, they 
neglect to come in and be made parties at such time, they will be barred 
and not.permittcd to share in the distribution of the fund." 

[3] Now, advancing further in the analysis of the cause and the 
parties, we find there are two classes of stockholders, namely, those 
who hâve not exchanged their stock in the Loan Association for stock 
in the Trust Company, and those who hâve exchanged their stock, but 
who seek to be reinstated in their original right. Thèse latter, such as 
hâve appeared, came in by intervention. But many others of the 
same class did not come in or seek to intervene prior to the entry of 
the decree, and they are not taken care of by the decree, as it takes 
care of many nonexchanging stockholders not made parties to the suit 
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either as plaintiffs or by intervention. And, furthermore, in such a 
suit the creditors should be made parties or given their opportimity ta 
corne in and share, according to their right, in the distriLutive funds 
of the defunct corporation. As fitting the conditions hère présent, the 
riile is stated thus : 

"In cases wliere the stoekholders sue the directors of a dissolved corpora- 
tion, on the ground that they hâve grossly misnianaged Its atCairs, in that 
they hâve permltted directors to take control of the corporate funds and other 
assets aud appropriate them to their own use and the beneflt of their individ- 
ual creditors, the bUl should be so framed as to allow the creditors of the 
corporation to come in and be made parties, since they hâve a direct interest 
in the subject of the controversy. Stated in another way, the bill should be 
brought, not only in behalf of the other stoekholders, but also in behalf of the 
creditors." Section 463G, Thompson on Corporations (2d Ed.). 

This is apparent, because there can be no adéquate or équitable wind- 
ing out of the business of any concern unless the rights of the creditors 
are properly conserved. Now, in view of the law and the practice in 
such cases, considering the nature of the suit and the scope of the 
pleadings, namely, eventually to wind out the business of the Loan 
Association (developing really into a receivership for the Trust Com- 
pany), that many of the exchanging stoekholders were not protected 
by the decree, and that the creditors of the Loan Association are not 
taken into account, nor were they given an opportunity in any way of 
coming in and establishing their rightful claims and demands, we are 
of the opinion that the court was without authority to make and enter 
a decree foreclosing and precluding their rights in the premises. The 
decree of February 27, 1913, in effect does that, and we hold, there- 
fore, that the decree of March 12, 1914, was not beyond the jurisdic- 
tion of the court to make, and should not be expunged. 

We come to this conclusion not unmindful of the reasoning of coun- 
sel that the decree provides for ail the nonexchanging stoekholders, as 
if the exchanging stoekholders — that is, those who had exchanged 
their stock in the Loan Association for stock in the Trust Company 
— were not strictly entitled to come in and be made parties to the 
suit But the intervening pétitions disclosed the fact that there was 
a large number of exchanging stoekholders entitled to essentially the 
same relief as the nonexchanging stoekholders, and, while not absolute- 
ly of the same class, that they were similarly situated, and it became 
at once manif est that the suit could not be equitably disposed of with- 
out extending to them the same privilège as to the nonexchanging stoek- 
holders. Their interests ought therefore to hâve been conserved as 
well, or the proper steps taken to prevent them from further participa- 
tion, should they not make known their demands. 

[4] We may add, by reason of the point being strongly urged by 
the respondent, that we are firmly impressed that it was not beyond 
the power and jurisdiction of the court to déclare the Trust Company 
trustée of the property and assets of the Loan Association, and to im- 
press a lien upon the property in favor of the stoekholders. The rem- 
edy is a common one, and well within the scope of the relief grantable 
under the pleadings. Erie R. Co. v. Dial, 140 Fed. 689, 691, 72 C. C. 
A. 183 ; Jones v. Missouri-Edison Electric Ce, 144 Fed. 765, 778, 75 
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C. C. A. 631 ; Smith v. Township of Au Grès, Mich., 150 Fed. 257, 
261, 80 C. C. A. 145, 9 L. R. A. (N. S.) 876. 

But, for the reasons hereiilbefore stated, mandamus will be denied 



HEALT V. BACKUS, Immigration Com'r.t 
(CTrcult Court of Appeals, Nintli Circuit March 18, 1915.) 
No. 2436. 

1. Aliens <g=»54 — Exclusion— Proceedings. 

An allen caniiot object to the proceedings for Ma removal on the ground 
that the warrant of arrest Is issued on a mere_ application statlng that the 
alien was llkely to become a public charge beca'use of the préjudice agalnst 
his race, that it was uot accompanled by the thlngs required by the rules, 
and that there was a variance between the application and the warrant 
for arrest, slnee the proceedings are summary in thelr nature, no pleadlngs 
are necessary, and It is only required that the allen be given sufflclent 
information of the charge agalnst hlm to enable him to ofifer testlmony at 
the hearlng, and that the proceedings should be manifestly fair and im- 
partial and Inyolve no abuse of discrétion. 

[Ed. Note. — For other cases, see Allens, Cent. Dig. S 112; Dec. Dig. 
<S=354.] 

2. Aliens <S=>54 — Exclusion— Proceedings. 

In proceedings for the exclusion of aliens, where, after they had intro- 
duced évidence in thelr behalf, the government was permltted to Introduce 
further évidence, but the allens were given notice of such évidence, per- 
mitted to examine it, and to introduce further évidence thereafter to ré- 
fute it, the proceedings, whlle informai, were fair to the aliens, and show 
no abuse of discrétion. 

[l'jd. Note. — For other cases, see Aliéna, Cent. Dig. § 112; Dec. Dig. 
<©=554.] 

3. Aliens ©=344 — Exclusion— Rules. 

Under Immigration Act Feb. 20, 1907, c. 1134, § 22, 84 Stat. 898 (Comp. 
St. 1913, § 959), requirlng the Commissioner General of Immigration, under 
direction of the Secretary of Labor, to establish rules to carry ont the 
act, that officer had authority to promulgate the provision of rule 14, that 
an allen who was admltted to the Philippines after declarlug his intention 
of subsequently coming to the mainland, and who had recelved his cer- 
tiflcate from the coUector of customs there, may be re-examlned as to 
his fitness on arrivai on the mainland, since it may be that certain immi- 
grants would not be in danger of becoming public charges in the Philip- 
pines, but would be in danger on the mainland, where conditions are so 
disslmilar. 

[Ed. Note. — For other cases, see Allens, Cent Dig. §§ 102-104; Dec. 
Dig. <®=544.] 

4. Aliens (g==>40 — Constitution al Law <@=»92 — Exclusion — Vested Right. 

An alien, who had landed in the Philippines after declarlng his inten- 
tion subsequently to proceed to the mamland, at a time when the rules 
provided that a certificate be given him by the coUector of customs, whlch 
entitled him to land in the United States without further examination, 
had no vested right under such certificate whlch prevented the Commis- 
sioner General from amending the rules before the alien reached the 
mainland, so as to permit a further examination there as to his fitness. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 100; Dec. Dig. 
®=>40 ; Constitutional Law, Cent Dig. §§ 174, 175, 178-180, 207, 225-227, 
237; Dec. Dig. <ê=92.] 

fi=aFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
t Rehearlng dented May 10, 1915. 
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5. Aliens <®=354 — Exclusion— Admissibility of Evidence. 

In proceedings before the immigration officers for the exclusion of 
HIndoo Immigrants, évidence in tlie form of afBdavIts, interviews, and 
newspaper clippings, sliovping the feeling toward the Hindoos and the 
condition of the labor market generally, and especially as regard Hindoos, 
Is admissible to aid in determinlng whether the immigrants are likely 
to become a public charge, though they vrould not be admissible in a court 
of law. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dea Dig. 
"®=354.] 

6. Aliens i©=>54 — Exclusion— Effect of Décision. 

Findlngs of immigration officers as to admission of allen Immigrants 
Is final and conelusive, in the absence of unfairness or abuse of discré- 
tion. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
®:=>54.] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California ; M. T. Dooling, Judge. 

Two cases are comprised by the record, one being an appHcation by 
Timothy flealy for a writ of habeas corpus in behalf of Rhagat Singh 
and 11 others, and the other an application in behalf of Sundar or 
Sandu Singh and 9 others, against Samuel W. Backus, as Commissioner 
of Immigration at the Port of San Francisco. The cases are known 
in the court below as Nos. 15,479 and 15,480. An order to show cause 
was issued, and upon a hearing the writ was denied, in each case, and 
from the judgment rendered an appeal is prosecuted to this court. Af- 
firmed. 

The petltloners are Hindoos from India and subjects of Great Britlan. They 
flrst entered the Philippine Islands, where they were given certiflcates of ad- 
mission by the officers who supervise immigration under the Department of 
War in that terrltory. After remalnlng In the Islands for a time they took 
passage to San Francisco, having been duly furnished with certiflcates as évi- 
dence of their entry at an insular port. On thelr arrivai hère they were ar- 
rested upon warrants Issued by the Secretary of Labor at Washington, D. G. 
It was alleged In the pétition for the warrant that they were "likely to be- 
come public charges because they are Hindoo laborers, and that there exists 
a strong préjudice against them in this locallty." The warrant of déportation 
Issued upon a finding made by the Secretary of Labor to the effect that the 
petltloners are members of the excluded classes, in that they were persons 
llkly to become public charges at the time of their entry into this country. 
The record does not show what is stated m the warrant of arrest, as no copy 
is contalned in the transcript 

The petltloners further allège that they were denied a fair hearing by the 
Commissioner of Immigration and the Secretary of Labor, In that they were, 
while detained under arrest, examlned, but that they were not informed of 
the charges or allégations made against them, or of the issuance of the war- 
rants for their arrest, untU the conclusion of such examinatlon; that they, 
the petltloners, were the only persons examlned, and no other testlmony of 
any klnd or character was taken or offered of which petltloners had any notice 
or knowledge; that thereafter petltloners offered and filed vvlth the Commis- 
sioner of Immigration affidavlts of employers of labor, who deposed that ample 
opportunities existed for Hindoos to obtain employment, that they do not 
know of a single Hindoo in America who has been or become a public charge, 
and that they know of no préjudice among employers of labor against this 
class of aliens ; that thereupon the Coiumlssloner Informed the petltloners 
that the cases were closed, and invited thelr attomeys to file a brlef, if they 
so desired, and petltloners were Informed that the cases would be at once 
sent to the Secretary of Labor for décision and judgment; that at said time 

«Ê^aFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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there was no évidence to support the charge that petiticners had been or wo-ald 
ever become, or would be likely to bcome, public charges; and that, nctwith- 
standing thèse proceedings, petitioners were later, namely, on September 25, 
1913, informed by an immigration inspecter tliat tbe record liad not been 
closed, but tbat ever since tbe previous announcement It had been open, and 
had been and was being added to by the Commissioner of Iramigratlon, of ail 
of whieh petitioners had no previous notice or bnowledge. And it is further 
alleged that the Commissioner had detailed an inspecter to canvass people oi' 
the State of California for évidence to support the charges made against peti- 
tioners; that no évidence was obtained, but that there were placed in the 
reopened record certain affldavits, interviews, and letters, given and written 
by persons unknown to petitioners, and without petitioners being accorded the 
opportunity to cross-examine such persons giving the afiidavits, interviews, 
and letters ; that petitioners were on the date last mentioned informed of the 
reopening of the record, and their counsel were informed that they would be 
at liberty to malîe such further counter showing, and to file such additional 
briefs as they desired, but that petitioners entered their protest againsl the 
procédure thus had and adopted. It Is then further alleged that the findings 
of the Secretary of Labor were made and the warrant of déportation was is- 
sued without any compétent évidence in support thereof haviug been subniitted 
for the inspection of petitioners, and that the Secretary of Labor issned said 
warrant of déportation through mauifest abuse of discrétion as alleged. 

The return of the ofiicer having petitioners in charge shows that each of said 
petitioners was examined separately and without référence to the cases of 
the others, and that fnll opportunity was given to each, any, and ail of such 
aliens, and his and their attorneys, to submit any évidence he or they de- 
sired ; tliat the affldavits of employers of labor referred to in the pétition were 
flled in behalf of said petitioners coUeetively, and pertained to Ilindoos gen- 
erally as a people or race, but dénies the alleged announcement that the case 
had been closed, or at that stage of the proceedings that no évidence had been 
submitted in support of the charges, or that petitioners were informed by an 
inspecter that the record had not been closed, or had ever since been open or 
was being added to by the Commissioner of Immigration, or that petitioners 
had 110 notice or knowledge of the record being kept open. Tlie retum fur- 
ther shows that the affldavits, interviews, and letters referred to in the péti- 
tion were introduced in the record by the Commissioner of Immigration be- 
eause of the previous introduction therein of the said employers of labor 
affldavits by petitioners, as shown by the pétition, and for the purpose of re- 
butting the gênerai and circumstantial allégations contained in said last-men- 
tioned affidavits with évidence of a like circumstantial nature, but dénies that 
petitioners and their attorneys entered protest against the procédure adopted 
by the Department of Labor in reopening the record, and further allèges that 
It was not until the final brief submitted by the attorneys in behalf of peti- 
tioners that any protest was made to the introduction of said additional évi- 
dence by the Commissioner, and that acconipanying the brief further afflda- 
vits in behalf of petitioners were offered containing matter relating to Hiiidoos 
generally as a race, which were accepted and placed in the record and sub- 
mitted to the Department of Labor for considération. 

John L. McNab and Timothy Healy, both of San Francisco, Cal., 
for appellant. 

John W. Preston, U. S. Atty., and Walter E. Hettman, Asst. U. S. 
Atty., both of San Francisco, Cal, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
[1] Appellants complain that the warrant of arrest was issued on the 
mère application that it be issued on the ground that petitioners "were 
likely to become public charges because they were Hindoo laborers, 
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and that there exists a strong préjudice against t'nem m this locality"; 
that the application vvas not attended with the things required by im- 
migration rule 22 ; and tliat there was a fatal variance between the 
application and the warrant o£ arrest. The objections go rather to the 
regularity of the proceedings for the arrest and examination of peti- 
tioners than to the substance of the inquiry. The proceedings are 
by nature summary, and necessarily so. No formai charge or plead- 
ings are required, nor does the doctrine of variance hâve application, 
provided the alien be given sufficient information of the acts reh'ed 
upon to bring him within the excluded classes to enable him to ofïer 
testimony at the hearing directed to be had by the warrant of arrest. 
The cardinal and vital conditions that should attend such a proceeding 
are that it should be manifestly fair and impartial, and that there be 
no abuse of the discrétion committed to the officers having charge and 
control thereof. In re Jem Yuen (D. C.) 188 P'ed. 350; United States 
ex rel. Reinmann v. Martin (D. C.) 193 Fed. 795; United States v. 
Uhl, 211 Fed. 628, 128 C. C. A. 560; Low Wah Suey v. Backus, 225 
U. S. 460, 468, 32 Sup. Ct. 734, 56 L. Ed. 1165._ 

[2] The record discloses a controversy touching the effect of the 
évidence adduced prior to August 20, 1913, and whether petitioners 
were inf ormed by the Commissioner of Immigration that the record was 
closed and ready for submission to the Secretary of Labor for final 
détermination. As to the latter, if it be that petitioners were so in- 
formed, it is manifest that the record was not so closed, and, further 
testimony having been adduced on the part of the immigration officers, 
the petitioners were in the course of the proceedings informed of the 
fact and advised that they were at liberty to examine the testimony so 
adduced and to take copies thereof, and that counsel would be per- 
mitted to file additional briefs if they so desired. Due acknowledg- 
ment of such information was made by counsel, and some time later a 
final brief was submitted, and with it were tendered further affidavits 
in behalf of petitioners, and some letters containing matter relating to 
Hindoos generally as a people or race, which were accepted and -sub- 
mittçd to the Department of Labor for considération. Thèse facts 
show that, although the proceedings were concededly informai and sum- 
mary in character, the petitioners were faïrly dealt with, and every 
opportunity was aflforded them for concerting whatever défense they 
might hâve had against déportation, and of presenting the same to 
the proper officers for considération prior to any décision rendered in 
the premises. Nor do we think that, considering the entire record, the 
officers having the matter in hand were chargeable with any abuse 
of discrétion in pursuing the procédure adopted. The effect of the 
évidence will be later considered as a whole. 

[3] Another question involved is the right of the petitioners to land 
at San Francisco, having been allowed to land at Manila, in the Philip- 
pines, and coming with proper certificates entitling them to proceed to 
the mainland. This dépends upon the rules of the Department of La- 
bor and the power of the Department to prescribe them. By the act of 
Congress of February 20, 1907 (34 Stat. 898, c. 1134, § 1 [Comp. St 
1913, § 4242]), and acts amendatory thereto, ''persons likely to become a 
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public charge" are excluded f rom admission into the Uaited States. By 
section 20 (section 4269) it is provided : 

"That any alien who shall enter the United States in violation of law, and 
such as become public charges from causes exlstjng prlor to landing" shall be 
deported "at any time within three years after the date of his entry Into 
the United States." 

Thus the exclusion is of persons likely to become public charges. 
But if entry bas been made, and aliens hâve become public charges 
from causes existing prior to landing, they may be deported within 
three years after entry. 

By section 22 (Comp. St. 1913, § 959) the Commissioner General of 
Immigration is, under the direction of the Secretary of Labor, given 
charge of the administration of ail laws relating to the immigration 
of aliens into the United States, and it is provided that: 

"He shall establish such rules and régulations, prescribe such forms of bond, 
reports, entries, and other papers, and shall issue from time to time such in- 
structions, not inconsistent with law, as he shall deem best calculated for 
carrying out the provisions of this act and for protecting the United States 
and aliens mlgrating thereto from fraud and loss." 

In pursuance of the duties thus imposed upon the Commissioner 
General, he promulgated certain rules and régulations governing the 
admission of aliens into this country, and among them rule 14, which, 
as it pertains to the Philippine Islands, provides : 

Subdivision 1. That aliens arriving in the Philippines bound for the conti- 
nent shall be inspected and given a eertiflcate signed by the insular coUector 
of customs at Manila showing fact and date of landing. 

Subdivision 2. That aliens who baving been manlfested bona fide to the Phil- 
ippines, and having resided there for a time, signify to the insular collector of 
customs at Manila an intention to go to the continent shall be furnished such 
certificate as évidence of thelr regular entry at an Insular port. 

Subdivision 3. That aliens applying at continental ports and surrendering 
the certificate above described shall, upon identification, be permitted to land, 
provided it appears that at the time such aliens were admitted to the Philip- 
pines they were not memhers of the excluded classes or likely to become pub- 
lic charges if they proceeded to the mainland. 

Subdivision 4. That if such aliens fail to présent the eertiflcate it shall be 
presumed that they were not examined when they entered the Philippines, 
and they shall be arrested on the ground of entry without inspection, and such 
other grounds, if any, as may be found to exist. And further, if it is found in 
accordance with subdivision 3 that such aliens were at the time of entry to 
the Philippines members of the excluded classes or likely to become public 
charges if they proceeded thence to tbe mainland, they shall be arrested in 
accordance with rule 22 on either or both grounds. 

Thèse provisions superseded others on the same subject, which, 
among other things, provided that aliens applying at continental ports 
and surrendering their certificate as évidence of admission to the in- 
sular port shall, upon identification, be admitted without further ex- 
amination. The amended rules were adopted subsequently to the time 
some of petitioners landed in the Phihppines, but prior to their de- 
parture for the United States. It will be seen that the previous rule 
14 treated ahens once admitted to the Phihppines as entitled to admis- 
sion to the mainland upon identification without further examination. 
The amended rule discards the idea that aliens once admitted to insular 
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possessions are entitled as of course to admission to the continent with- 
out further examination, and has injected the thought that aliens might 
be likely to become a public charge on the mainland when such likeli- 
hood would not exist as to them in insular possessions, and hence they 
are subjectftd to further examination upon their entry at continental 
ports. 

It might well be that aliens would be likely to become public charges 
on the mainland when such would not be the case with them were they 
to remain in the insular possessions, such as Porto Rico, Hawaii, or the 
Philippines, where the labor and climatic conditions are essentially dif- 
férent, where the habits of the people, their modes and standards of 
living, and their environment are in a marked degree dissimilar. It is 
apparent that the same tests for discovering and determining the likeli- 
hood of becoming public charges would not be as applicable or as effica- 
cious in the one case as in the other. So that there exists a potent rea- 
son for the adoption of the rule requiring additional examination where 
aliens hâve been manifested in thèse insular possessions and go on cer- 
tificate to the mainland. 

The question involved is not whether, when an alien is once admitted 
into or has entered the United States, he may not be deported as a per- 
son likely to become a public charge; nor is it one of class or race 
discrimination, as in the case of Yick Wo v. Hopkins, 118 U. S. 356, 6 
Sup. Ct. 1064, 30 ly. Ed. 220, but whether the Commissioner General of 
Immigration is empowered to adopt rules for an alien's admission to 
the insular possessions, and then require further examination, if he 
proceeded to the mainland, as a test of his right to enter the continent. 
The power of the Commissioner General for adopting rules and régula- 
tions for carrying the provisions of the Immigration Act into effect is 
very broad, and if it be as we hâve said, it might well be that persons 
would not be likely to become public charges in insular possessions, or 
certain of them, while they would be likely to become public charges on 
the continent, why is it not a reasonable and perfectly natural exercise 
of that power to admit such persons to the insular possessions on con- 
dition that if they proceed to the mainland they must submit to further 
examination as to their likelihood of becoming public charges in the 
latter country? It is but the application and enforcement of the act 
according to the conditions found to exist, and is not, we think, beyond 
the authority conferred by Congress. The admission to the insular 
possessions under the amended rule 14 is not an admission generally, 
but only qualifiedly and conditionally, so that applicant's exclusion 
f rom the continent may yet proceed upon the ground that he is one of 
the excluded classes, and not upon the ground of having, after entry, 
become a public charge for causes theretofore existing after unquali- 
fied admission. 

[4] This is so as it pertains to the validJty of rule 14 as amended. 
Some of thèse petitioners, as previously stated, were admitted to the 
Philippines prior to the adoption of the amendment, and, having been 
so admitted, on signifying their intention of coming to the continent 
they were, under the previous rule, entitled to. a certificate as évidence 
of their regular entry, which certificate would entitle them to be ad- 
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mitted at continental ports vvithout further examination. The fact re- 
mains, however, that their admission was only to the Pliilippine posses» 
sions, and not to the continent. The certificate to be f urnished them 
of their regular admission there constituted évidence of their right to 
be admitted to the mainland. Being merely evidentiary in character, 
the Commissioner General was empowered, under his atithority for ad- 
ministering the law, to establish other and différent standards of proof s 
within reasonable Hmits of their right to admission hère. St'ch new 
and revised régulation, we are impressed, was not a violation theref ore 
of any vested rights of the petitioners, and the inquiry would still 
remain whether they would be likely to become public charges on the 
continent, having relation under the amended rule to the time of their 
admission to the Philippines. 

[5] The next and most vital question to be examined is whether 
there was any pertinent and compétent testimony adduced by which 
to support the findings of the Department of Labor requiring déporta- 
tion of petitioners. The petitioners were each examined as to their 
physical conditions and property holdings, and also as to their purposes 
in coming to the United States and how they came. It developed that 
some of them were afflicted with a disorder commonly called hook- 
worm, and some were otherwise impaired in health; but the larger 
number of them, so far as présent examination disclosed, were appar- 
ently free from disease. Farther than this, there was a vast amount 
of testimony adduced in the form of afiidavits, interviews, letters, and 
newspaper clippings showing the state of the public mind in California 
towards the Hindoos as a race or class, the condition of the labor mar- 
ket in gênerai, and especially as it related to Hindoos, the desirability 
or nondesirability among employers for their employment, and the de- 
mand or lack of any considérable demand for labor of the kind. The 
production of this class of testimony was not only indulged in by the 
inspectors, but also by the petitioners themselves; they having first of- 
fered a number of affidavits for the purpose of estabhshing the condi- 
tion of the labor market and the desirability for the employment of 
Hindoos. So, also, did they introduce, as we hâve seen, certain other 
affidavits and letters in rebuttal. 

[6] The findings of executive ofîicers touching the admission of 
aliens into this country are, under the Immigration Act, deemed to be 
final and conclusive, and such is the uniform holding of the courts. 
One of the latest expressions of the Suprême Court on the subject is 
found in Tang Tun v. Edsell, 223 U. S. 673, 675, 32 Sup. Ct. 359, 361, 
56 L. Ed. 606, where it is said : 

"And if it does not affirmatively appear that the executive offlcers hâve 
aeted in some unlawful or improper way and abused their discrétion, their 
finding upon the question of citizenship must be deemed to be conclusive and 
is not subject to revlew by the court." 

And in a still later case, Low Wah Suey v. Backus, supra, the court 
says: 

"In order to successfully attack by judlclal proceedlngs the conclusions and 
orders made upon such hoarings, it must be shown that the proceedlngs were 
manifestly unfair, that the action of the executive offlcers was such as to 
prevent a fair investigation, or that there was a manifest abuse of discrétion 
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committed to them by the statute. In other cases the order of the executive 
officers wlthln the authority of the statute is final." 

See, also, United States v. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 
49 L. Ed. 1040, and Chin Yow v. United States, 208 U. S. 8, 28 Sup, 
Ct. 201, 52 L. Ed. 369. 

Such findings, however, are as to matters of fact, and it follows that, 
in order that they may hâve the conclusive effect that the statute ac- 
cords them, there must be some évidence tending to their support; 
otherwise, there would be error of law on account of which the courts 
would entertain jurisdiction. United States v. Williams, 200 Fed. 
538, 118 C. C. A. 632. This court has in a récent case, involving the 
déportation of Russian subjects, of marked analogy to the one at bar 
as it respects the character of the évidence adduced and its bearing upon 
the issues presented, sustained the décision of the administrative offi- 
cers. White V. Gregory, 213 Fed. 768, 130 C. C. A. 282. It was there 
observed that: 

"It [the court] will not Inquire into the suffleiency of probatlve facts or con- 
slder the reasons for the conclusions reached by the officers." 

And in another case from the Second Circuit, decided about the 
same time, the court reached the same conclusion. United States v. 
Uhl, 215 Fed. 573, 131 C. C. A. 641. This case also involved the 
déportation of certain Russian subjects seeking to land at the port of 
New York. The court there commenting upon the nature of the évi- 
dence and the action of the board of inquiry has this to say : 

"We do not assert that ail of this évidence would be admissible in a court 
of law or equity ; it is not necessary that it should be. No immigration act 
could be enforced which required ail thèse facts to be established wlth the 
same formality and certalnty which is required in the courts. The board had 
an opportunity to see the relators and to détermine by Personal observation 
what manner of men they were. The board knew that they were unable to 
speak any language known in this country, that only one could read or write, 
that when the small sums in their possession were exhausted they would starve 
unless assisted, and that there was no one hère under any légal obligation 
to assist them. The board was also enabled from information derived from 
the press and other sources to détermine the likelihood of the relators secur- 
ing employment when they reached Portland and was justifled in flnding that 
conditions there were such that the chance of employment was most unlikely. 
It is true that information in this form would not be perœitted in a court of 
law, but the immigration officers cannot delay thèse proceedings indeflnitely. 
They cannot summon witnesses from the Pacific states or send commissions 
there. If they were satisfled from information received that there was no 
market in Portland for such services as thèse relators could render, they were 
justified in acting upon such information, just as they would be if satisfled 
from reports in the press or from any reliable source that Portland had been 
destroyed by flood or fire or that an épidémie of choiera was raglng there. 
Congress has placed the détermination of thèse questions in the liands of 
trained officiais and their conclusions upon disputed questions of fact are flinal 
and conclusive." 

We conclude, therefore, that the testimony adduced in the présent 
case was sufficient in character and effect upon which to predicate 
the findings of the immigration officers, and such findings must be 
held to be final and conclusive. 

Affirmed. 
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WHELEN et al. v. LAMBERT et al. 

(Circuit Court of Appeals, Fourth Circuit. February 26, 1915.) 

No. 1219. 

BouNDAEiES <s=340 — Rei.ocation of Old Survets — Questions fok Jury. 

iSvidenee considered, in an action of ejectment involving ttie boundary 
Unes between large tracts of land, and hold to leave the question of the 
Unes of surveys made in 1794 and in 1865 se doubtful and uncertaln as 
to make tbeir location a question of faet for the jury. 

[Ed. Note. — For other cases, see Boundaries, Cent. Dlg. §§ 19G-20lj 
Dec. Dlg. <S=»40.] 

In Error to the District Court of the United States for the Southern 
District of West Virginia, at Charleston ; Benjamin F. Keller, Judge. 

Action at law by Cliarles S. Whelen, George F. Lasher, and WilHam 
B. Whelen, trustées, against Philip Lambert and the Pocahontas Coal 
& Coke Company. Judgment for défendants, and plaintiffs bring er- 
ror. Affirmed. 

George E. Price, of Charleston, W. Va., for plaintiffs in error. 

A. W. Reynolds, of Princeton, W. Va., and Malcolm Jackson, of 
Charleston, W. V^a. (Brown, Jackson & Knight, of Charleston, W. Va., 
and Joseph S. Clark, of Philadelphia, Pa., on the brief), for défend- 
ants in error. 

Before KNAPP and W^OODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

KNAPP, Circuit Judge. This action of ejectment was tried to a jury 
and a verdict rendered in favor of défendants. The writ of error to 
this court is based mainly upon exceptions to certain instructions given 
to the jury by the trial judge and to his refusai to give certain instruc- 
tions requested by the plaintiffs. The nature of the questions thus 
raised will appear from the following statement: 

The plaintiffs claim title to the lands in dispute under a survey of 
480,000 acres made for Wilson Cary Nicholas by one J. A. Taylor in 
the year 1794. The report of this survey is dated October 19, 1794, 
and recites that it was completed on the lOth of September of that 
year. Upon this survey a patent, dated March 23, 1795, was issued to 
Robert Morris, as assignée of Nicholas. The tract of 36,750 acres 
described in plaintiff's déclaration, which is included for the most part 
in this 480,000 acres, was conveyed to Jonathan Patterson, Richard C. 
Ridgeway, and William G. Boulton, trustées, by Michael Bouvier and 
wife, by deed dated January 7, 1865. It is known and referred to 
herein as the "Lasher Tract." 

The défendants claim title under a survey of 500,000 acres, also^ 
made by Taylor for Nicholas, which purports to hâve been completed 
on the 9th of September, 1794, and upon which a patent was issued to 
him under date of June 25, 1795. This tract subsequently became for- 
feited to the state of West Virginia for nonpayment of taxes, and was 
proceeded against by the commissioner of school lands of Wyoming 

i^zsFoT other cases see same topic & KEY-NtJMBER In ail Key-Numbered Digests & Indexes- 
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county, who divided the tract into lots or sections, known as school 
sections, and sold the sarae under decrees of the circuit court of that 
county. The individual défendants herein, or some of them, claim the 
surface of the particular school sections involved in this case, and the 
Pocahontas Coal & Coke Company claims the underlying coal and min- 
erais. 

There is no dispute as to the regularity of the paper title of the plain- 
tiffs or the paper title of the Pocahontas Coal & Coke Company, and 
the latter appears to cover the lands in controversy. The real dispute 
is one of location. The plaintiiïs contend that the school sections 
hère referred to, or portions of them, overlap and conflict with the 
eastern boundary of their said tract of 36,750 acres, the Lasher tract, 
whilst the défendants contend that this tract does not extend far enough 
east to include thèse school sections, or any part of them, and theref ore 
there is no conflict or overlapping. 

The common starting point of the two surveys above mentioned, the 
first running around to the west and the second around to the east, is 
designated A on the map used at the trial, and the location of this 
point is known and conceded. In the 480,000-acre survey its north- 
west corner is described as "three sugar trees and a buckeye by a 
small branch of Guyandotte river," and it closes as follows : 

"Thence N. 85 degrees E. 10,050 pôles, crossing Guyandotte and several 
branches thereof, to a line of survey of 500,000 acres made for said Nicholas, 
and with, the same S. 9,T00 pôles, crossing Guyandotte, Branson's fofk, and 
Indian ereek to the beginning." 

In the 500,000-acre survey its northeast corner is described as "two 
poplars and a buckeye tree on a ridge that divides the branches of 
Guyandotte," and the last two calls are : 

"N. 79° W. 8,640 pôles, crossing several branches, and thence with a line 
of survey of 480,000 acres, made for said Nicholas, south 11,260 pôles, cross- 
ing Guayandotte, Branson's Fork of Indian creek, to the beginning." 

It thus appears that thèse two surveys, which were completed about 
the same time, hâve a common boundary line, described as running 
north and south, which extends from A, the common point of begin- 
ning, to the northerly line of the 480,000-acre tract. There was also 
another survey by Taylor of a tract of 320,000 acres on which a pat- 
ent was issued to Robert Morris, assignée of Nicholas, under date of 
March 4, 1795, the beginning point of which was "5 chestnut trees" on 
the top of a described ridge. This point is designated D on the map 
referred to, and its actual location on the ground is known and con- 
ceded. 

By various transfers of title, which need not be recited, the two tracts 
of 480,000 acres and 320,000 acres, which were patented to Morris, 
came into the possession of Charles Feinour, Jr., in November, 1846. 
He conveyed 50,000 acres out of the 320,000-acre survey to one Beck, 
leaving in the two tracts, as was supposed at the time, an aggregate 
of 750,000 acres. Subsequently, and after other changes of ownership, 
thèse two tracts were mortgaged in 1847 to John W. Tilford, who later 
assigned his mortgage to Michael Bouvier. On the 7th of December, 
1850, Bouvier entered into an agreement with John Herman, Eus- 
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tache Bouvier, Oakes Terrill, Jr., Edwin C. Searles, and William A 
Bull, who then owned the two tracts as tenants in common and in the 
following proportions, namely: Herman ^'^/iso, Eustache Bouvier 
^^/^'^o, Terrill "/loo, Searles ^'/i6o and Bull "/150. This agreement 
was to the effect that each of thèse owners would give his promis- 
sory note to Bouvier for such proportion of the amount due on the 
mortgage as equaled his undivided interest in the mortgaged lands ; 
that Bouvier would foreclose his mortgage and take title under the 
foreclosure sale; that lie would then convey to each of the owners 
-aiho had paid his note his proportionate share of the lands as fol- 
lows, namely: to Herman 85,000 acres, to be surveyed in a square lot 
as nearly as might be and located next to lands of H. Stiles; to Ter- 
rill, 75,000 acres next to Herman's lot; to Searles, 75,000 acres next 
to Terrill's lot ; to Bull, 40,000 acres next to Searles' lot ; to Eustache 
Bouvier, 175,000 acres next to Bull's lot; and also to Herman the bal- 
ance of the lands amounting to 300,000 acres ; that in case a sùrvey 
should show that there was not enough land to give each of the parties 
named the number of acres mentioned, then there should be a propor- 
tionate abatement of their respective shares, and if the quantity ex- 
ceeded the estimate of 750,000 acres the share of each should be cor- 
respondingly increased. It was also provided that, if either of the par- 
ties f ailed to pay his note at maturity, the agreement to convey to him 
would become void, and Bouvier would be at liberty to sell to any one 
he chose, or to keep for himself , the share of the one so in default. 

In pursuance of this agreement Bouvier foreclosed his mortgage, 
bid in the property at the sale, and got a deed therefor under decree 
of the court in October, 1852. In the meantime, or about that time, 
one Henry B. Harman was employed to make a survey of the lands 
and divide them into lots according to the respective interests of the 
parties to whom they were to be conveyed. He found, however, or 
reported, that the two tracts in question, after deducting the 50,000 
acres which Feinour had sold to Beck, contained only 157,500 acres, 
instead of the supposed quantity of 750,000 acres. Under the agree- 
ment, therefore, the former owners, provided they paid their notes, 
were entitled to receive as follows, namely: Herman (^^/ico) 80,850 
acres to be divided into two lots, Terrill and Searles each (*°/i6o) 15,- 
750 acres, Bull ("/loo) 8,400 acres, and Eustache Bouvier C'/iso) 36,- 
'750 acres. It appears that the notes of Herman, Terrill, and Searles 
were paid, and accordingly, in March, 1853, Michael Bouvier conveyed 
two lots aggregating 80,850 acres to Herman, one lot of 15,750 acres 
to Terrill, and one lot of 15,750 acres to Richard Warren, who had 
succeeded to the interest of Searles. The notes of Bull and Eustache 
Bouvier were not paid, and consequently Michael Bouvier was left 
free to do as he pleased with the lots which had been surveyed for 
their respective shares. Nearly 12 years later, in Januairy, 1865, he 
conveyed to Patterson, Ridgeway, and Boulton, by the deed above 
mentioned, under which the plaintiffs claim title, the lot of 36,750 acres 
which had been surveyed for Eustache Bouvier. 

The plaintiffs' case rests upon two propositions: First, that the 
common boundary of the 480,000-acre tract, under which plaintiffs 
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claim, and the 500,000-acre tract, under which défendants claim, is a 
line which in 1794 ran due south to the common starting point of the 
two surveys, and that the proper way to locate this common boundary 
at the présent time is to allow such variation of the compass as is 
necessary to retrace on the ground a line running exactly south in 
1794; second, that the lands described in the conveyance of the Lasher 
tract to Patterson, Ridgeway, and Boulton, under which plaintifFs also 
claim and must claim, extend eastwardly to the common boundary 
so located of the two tracts mentioned. It is also contended in effect 
that the location of this common boundary and of the eastern line 
of the Lasher tract, as claimed by the plaintiffs, appears from an in- 
spection of the surveys and deed in question and the language therein 
contained. The refused instructions of which plaintiffs complain vir- 
tually involve a construction of the records in accordance with this 
contention, since, if granted, they would logically lead to a verdict for 
the plaintiffs. For example, take plaintiffs' instruction No. 7: 

"Tlie court iiistructs the jury tliat the common line between the ôOO,000-acre 
patent, under which défendants claim, and the 480,000 Robert Jlorris patent, 
under which the plaintiffs claim, is a Une that runs due south to the admitted 
beginning corner at the mouth of Adkins branch, and that in extending the 
location of said line on the ground at the présent time the line should be run 
with such variation of the compass as is shown by the évidence to be neces- 
sary in retracing at the présent time a line run in 1795." 

Again, plaintiffs' instruction No. 11 is as follows: 

"The court instructs the jury that according to the évidence in this case 
the eastern line of the Lasher tract, which is claimed by the plaintiffs, coin- 
cides and runs with the eastern line of the 480,000-acre patent offered in évi- 
dence, and if they believe from the évidence that according to the true lo- 
cation of the eastern line of said 480,000-acre tract said tract embraces the 
land in controver.sy, then they should find that said land in controversy is em- 
braced withiu the Unes of the Lasher tract." 

In short, the plaintiffs insist that the construction of this documen- 
tary évidence was a matter of law for the court, that its proper con- 
struction involved affirmance of the propositions embodied in the quot- 
ed requests, and that it was therefore error to hold that thèse ques- 
tions of location were questions of fact for the détermination of the 
jury. Stated in another way, the assignments of error hère consid- 
ered are based upon the theory that there was practically no issue of 
fact for the jury, because the instructions requested would be consist- 
ent only with a verdict for the plaintiffs. 

As the verdict was in favor of the défendants, it is not necessary 
to review the facts and arguments which support the plaintiffs' con- 
tention. The real dispute hère is whether the opposing facts and cir- 
cumstances relied upon by défendants rendered the true location of 
the school sections in controversy so doubtful and uncertain as to make 
their location a question of fact for the jury. We proceed, therefore, 
to take up some of the considérations which are urged to sustain the 
submission of the case and the judgment entered upon the verdict. 

First, as to the common division line of the two large surveys made 
in 1794. Should this line now be located as matter of law by running 
north from the common starting point with suitable allowance for 
221 F.— 24 
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variation of the magnetic needle, which is said to be 5** east? It will 
be observed that the closing line of the 480,000-acre tract is 9,700 
pôles long, while the closing line of the 500,000-tract is 11,260 pôles 
long, so that the latter tract extended much further north than the 
former. Neither of thèse surveys calls for any natural object at the 
point from which the last course is stated to run south to the place 
of beginning. The northwest corner of the 480,000-acre survey is 
located by référence to described natural objects from which the dis- 
tance is given in an easterly direction. In like manner the northeast- 
erly corner of the 500,000-acre survey is located by référence to 
described natural objects from which the distance is stated in a west- 
erly direction. Now, while each tract is said to be bounded by the 
other, from the northerly line of the former to the place of beginning, 
it does not follow, if the distances given for their respective northerly 
lines were now measured on the ground, one running easterly 10,050 
pôles from its northwest corner and the other westerly 8,640 pôles 
from its northeast corner, that lines run from those points to the 
place of beginning would either be due south or coïncide with each 
other. Indeed, it is quite conceivable that, if the stated distance be 
measured from the northeast corner of the 500,000-acre survey, a line 
run from the end of that distance to the starting point would pass 
west of the lands in dispute, although a line run to the same place of 
beginning from a point at the stated distance from the northwest cor- 
ner of the 480,000-acre tract might run approximately south and pass 
east of the lands in dispute. 

Although the Morris patent was earlier in date than the Nicholas 
patent, the survey of the Nicholas tract bears an earlier date than the 
other survey, and it might well be claimed that the older survey would 
control, or hâve to be first satisfied, if they were found to be conflict- 
ing. In the nature of tlie case thèse surveys of vast tracts of land, 
which were then a vvilderness, must bave been more or less inaccurate, 
and it would not be in the least surprising to find that the descriptions 
therein given, particularly those hère referred to, could not now be 
made to conform to a common boundary which was stated more than 
100 years ago to run due south. Nor does it seem certain that a line 
run at the présent time from the common starting point north 5° east 
would coïncide with a line that was due south in 1794. Doubtless the 
5° east represents the recognized variation in the magnetic needle and 
would be theoretically correct. But Wagner, the officiai surveyor, tes- 
tified that other lines of thèse surveys, when run according to their 
actual location upon the ground, were found to vary from 5° to 25° 
from the true magnetic bearing. In order to retrace a line and locate 
it accurately by this method — that is, by a given allowance for mag- 
netic variation — it would be necessary to know that the original sur- 
vey was correct, as well as the assumed variation. Obviously, in lines 
of such considérable length as those hère in question, a slight change 
in the allowed variation would materially change the location of the 
reproduced line. Moreover, it appears to be the settled rule of law 
that the location of a line by retracing its described course is not al- 
lowable, unless there is a conflict in the described calls which can thus 



WHBLEN V. LAMBEBT 371 

be harmonîzed. Witliout referring to other matters in this connec- 
tion, we think enough lias been said to show that the proper location of 
the division line between thèse old surveys vvas sufficiently uncertain 
to justify the trial court in holding that it was a question of fact for 
the jury, and that it was not error to refuse instructing the jury that it 
should be located in the manner contended for by plaintifïs. 

Second, as to the location of the Lasher tract. Does this tract ex- 
tend easterly to the division line between the two original surveys, and 
so take in the school sections in controversy ? This was the tract con- 
veyed by Michael Bouvier to Patterson, Ridgeway, and Boulton by 
deed of January 7, 1865, which describes a tract of 36,750 acres by 
metes and bounds according to the survey of Harman above mention- 
ed, and was one of the subdivisions of the two large tracts referred to, 
lying south of the Herman 63,000 acres. As above stated, deeds were 
given to Herman, Terrill, and the successor of Searles in 1853 in pursu- 
ance of the agreement entered into in 1850. In ail thèse deeds there is 
full référence to the 1850 agreement, and in each of them the intention 
is expressed to convey the proper fractional part of the 750,000 acres, 
found by Harman to be only 157,500 acres, be the number of acres 
more or less, whichever survey proved to be correct. In other words, 
thèse deeds ail show on their face that they were executed in pur- 
suance of this agreement, and were intended to give to the respective 
grantees their proper share of ail the lands acquired by Michael Bou- 
vier, vvhether the two tracts contained the supposed quantity of 750,000 
acres as stated in the original surveys of Taylor in 1794, or only the 
157,500 acres reported by Harman in 1852; that is to say, if the tract 
conveyed to John Herman, for example, by metes and bounds, proved 
for any reason to be less than bis rightful share of the entire lands, he 
would nevertheless be entitled to bis distributive portion of whatever 
remained unconveyed. But the failure of Eustache Bouvier to pay his 
note left Michael Bouvier free to dispose of that share as and when 
he saw fit; and it is noticeable that tlie deed to Patterson and others 
in 1865 omits ail référence to the agreement of 1850 and the other 
matters relating thereto which were recited in the deeds given in 1853. 
In other words, the grantees of the Lasher tract were not parties to 
the contract with Michael Bouvier, and could therefore claim only so 
much as was deeded to them by metes and bounds in the conveyance 
of 1865. 

Moreover, the boundaries of this tract are those which were located 
and marked on the ground by Harman in 1852. The deed to Herman 
for the 63,000 acres recited a line running along the north side of 
Forks Ridge to a stake "on the old marked line of said 480,000-acre 
survey," and the deed to Patterson, Ridgeway, and Boulton calls like- 
wise for "an old marked line" as the eastern boundary of the Lasher 
tract. In both thèse deeds the northerly line of the Lasher tract and 
the southerly line of the Herman tract are described by distances 
which are very much less than the northerly line of the 480,000-acre 
tract as described in the original Taylor survey. In short, there are 
such différences in the descriptions and distances, including the repeat- 
ed référence to the old marked line, as to justify doubt at least wheth- 
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er Harman in hîs siirvey of 1852 did not stop considerably short of tlie 
eastern boundary of the 480,000-acre tract ; or, if this old marked Une 
was in fact on its eastern boundary as originally located, then that 
boundary was considerably west of a line running north from the 
starting point. It is difïïcult on any other theory to account for the 
great discrepancy between the 750,000 acres given by Taylor and the 
157,500 acres found by Harman. There is certainly an inconsistency 
between the descriptions in the original survey and the metes and 
bounds fixed by Harman some 58 years later, and that inconsistency 
seems of such significance, and permits such varying inferences, as to 
make the true location of the eastern hne a question of fact, and to 
justify the trial court in refusing to instruct the jury that the Lasher 
tract extended to the old division line between the surveys of 1794. 
In other words, the évidence as a whole showed such a degree of un- 
certainty respecting the actual location by Harman of the eastern line 
of the particular tract in question that it became a question of fact 
which was properly submitted to the jury. 

It is not to be denied that the facts and arguments advanced by the 
plaintifïs are of such persuasive character that the jury would hâve 
been clearly justified in retuming a verdict in their favor. But we are 
nevertheless convinced, after painstaking study of the record, that the 
plaintiffs' proof s were not sufficiently convincing to entitle them to the 
refused instructions, and that the trial court did not err in holding that 
the location of the school sections in controversy was a question of 
fact for the jury to détermine. 

In view of the verdict for défendants and the conclusions reached 
by us respecting the assignments of error, it is not necessary to con- 
sider the questions raised by the défense of adverse possession. 

We are of opinion that no réversible error has been made to appear, 
and the judgment below will therefore be affirmed. 



In re M. STIPP CONST. CO. 

STIPP V. O'MALLEY. 

(Circuit Court of Appeals, Third Circuit March 25, 1915,) 

No. 1895. 

Banketjptct <S=»250 — Collection of Assets — Stock Stjbscbiptiors — Jxtbis- 

DICTION. 

The banbruptcy court had power to make a prelimlnary Inqulry con- 
cerning the neeessity of assessing such subscriptions to the stock of a 
banUrupt corporation as might appear to be unpald, and to authorize the 
trustée to make the assessment or call upon such unpald subscriptions, 
notwlthstandlng a dispute as to whether anything was unpald on the sub- 
scriptions; thls not concluslvely determlulng that the stockholder must 
pay, and not taking from hlm hls right to prove, when sued on the assess- 
ment, that he had already dlscharged the obligations sued on. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §| 235, 350; 
Dec. Dlg. <S=>250.] 
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Appeal from the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

In the matter of the M. Stipp Construction Company, bankrupt, of 
which Charles P. O'Malley is trustée. From an order directing the 
trustée to issue a call on the subscribers to the stock of the bankrupt 
Company, Mathias Stipp appeals. Modified and afFirmed. 

R. A. Zimmerman and A. A. Vosburg, both of Scranton, Pa., for 
appellant. 

Ralph h. Levy and R. W. Archbald, both of Scranton, Pa., for ap- 
pellee. 

Before BUFFINGTON, McPHERSON, and WOOI^LEY, Circuit 

Judges. 

McPHERSON, Circuit Judge. The Construction Company was ad- 
judged a voluntary bankrupt in December, 1910, and in February, 
1911, Charles P. O'Malley was chosen trustée. On May 20, 1913, the 
trustée presented a pétition to the District Court setting forth in sub- 
stance as f oUows : 

The scheduled debts amount to about $81,000, and the scheduled 
assets to about $1,700. The company was organized in 1906, with an 
authorized capital stock of $100,000, divided into 1,000 shares, of 
which 940 shares were subscribed for by seven persons (only six of 
whom need to be noticed at présent). Mathias Stipp was a subscriber 
for 844 shares, Arthur Stipp for 5 shares, and John J. Marquart for 
1 share — Mathias Stipp, however, being the person liable on thèse three 
subscriptions, aggregating $85,000. On the books of the company the 
following crédit appears against thèse 850 shares : 

Tools and equipment of Mathias Stipp $10,000 00 

Good wUl of the said business 65,000 00 

Contract itccouutK nf the said business 2,6â9 09 

Bock accounts of same 7,340 91 

Total $85,000 00 

The other three subscribers are Samuel O. Welles, 15 shares, Thom- 
as Palmer, 10 shares, and A. E. Stephens, 50 shares ; a crédit of $625 
appearing against the subscription of Welles, but no crédit appearing 
against the other two. The values given to the foregoing items cred- 
ited to Stipp were false and fictitious, the property thus valued being 
worth not more than $2,000 in the aggregate, leaving at least $83,000 
unpaid ; and a f urther sum of $6,875 remains unpaid on the subscrip- 
tions of Welles, Palmer, and Stephens. 

The pétition prayed that an account of the assets and liabilities 
might be taken, in order that the amount due on each subscription 
might be ascertained, and that an assessment might be levied thereon 
in order to pay the debts and obligations of the bankrupt. There- 
upon the court referred the pétition to a spécial master, directing 
him to hear the parties and "make such order thereon as may be 
proper in the premises." The order was ex parte, and after the mas- 
ter had fixed July 15 for the hearing, Mathias Stipp, Arthur Stipp, 
Welles, and Palmer petitioned on July 14 for a vacation of the order. 
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setting forth as their reasons that the District Court had no jurisdic- 
tion to direct the master to ascertain the amount due f rom the stock- 
holders and to make an assessment ; that such an order could only be 
made in a court of law or equity, the authority of the bankruptcy court 
being "limited to the directing of a trustée to collect the amount un- 
paid on the subscriptions if any be due" ; and that the question, how 
much vvas due on a subscription, was "a question of fact, which your 
petitioners hâve a riçht to hâve adjudicated before a court and a 
jury in a plenary proceeding." They also averred that in December, 
1911, the trustée had brought an action of assumpsit against Mathias 
Stipp in the court of common pleas of Lackawanna county "to col- 
lect an alleged amount due on the balance of his subscription on the 
said stock," and denied that they owed any balance on their subscrip- 
tions. On the same day, July 14, the court stayed the proceedings be- 
fore the master. On July 21 Mathias Stipp, on behalf of himself, Ar- 
thur Stipp, Welles, Palmer, and Marquart's administratrix, filed an an- 
swer to the trustee's pétition of May 20, averring that when the Com- 
pany was organized the directors made — 

" * * * a true, correct, and exact Inventory of ail of the tools and equip- 
ment, book accounts, contract accounts, and appraised and estimated the same, 
together with the good vvlll of the business of Mathias Stipp, whlch he had 
been previously condueting and carrying on, being a contractlng and con- 
struction business, and appraised the same and fixed the value thereof at the 
sum of $85,000, and took over the sald tools, equipment, contract accounts, 
book accounts, good will, etc., of Mathias Stipp at the sum or price of $85,- 
000, and credited the same to tbe subscription of the capital stock of the M. 
Stipp Construction Company by Mathias Stipp, John J. Marquart, and Ar- 
thur P. Stipp, thus paylng In full for the stock subscribed for by the said 
Mathias Stipp, John J. Marquart, and Arthur P. Stipp, and that there is 
not now and bas not at any time slnce been any unpaid subscription due on 
sald stock." 

Stipp's answer made certain averments, also, about the Welles and 
Palmer stock, and finally denied that false and fictitious values had 
been given to the tools, etc., declaring: 

.< * * * That the tools. equipment, good wlll, flxtures, book accounts. con- 
tract accounts, etc., of Mathias Stipp, whlch were turned over to the M. Stipp 
Construction Company and credited on the stock subscribed for by Mathla» 
Stipp, John J. Marquart, and Arthur P. Stipp, were of the full value of $85,- 
000, and were so inveutoried and appraised by the directors of the M. Stipp' 
Construction Company, and were so taken over by tbe directors of the M. 
Stipp Construction Company at the said appraised value. * * » And the 
directors of the said company having so appraised them, their act is con- 
clusive upon the corporation and creditors thereof." 

With the record in this condition the District Court on July 28 
modified the previous order, so that the spécial master, "instead of 
being directed to make such order on said pétition as may be proper in 
the premises, be directed to recommend such an order as may be proper 
in the premises upon due hearing of the parties," and dismissed Stipp's 
pétition to vacate. Thereupon the master resumed the hearing, and at 
the first meeting, on August 21, counsel for Mathias Stipp, Arthur 
Stipp, Welles, and Palmer withdrew his gênerai appearance and entered^ 
an appearance specially "for the purpose of objecting to the finding of 
any unpaid balance due on the subscriptions to the capital stock of the/ 



m BE M. 8TIPP CONST. co. 375 

M. Stipp Construction Company of Mathias Stipp, Thomas Palmer, 
Samuel O. Welles, and Arthur Stipp, excepting such amount as may 
he shown prima facie on the books of the Company to be still due and 
unpaid." Apparently he took no other part in the hearings, but after 
the master filed his report on March 19, 1914, recommending as fol- 
lows: 

"That the trustée be Instructed to give the subscrlbers to the stock of the 
M. Stipp Construction Company crédit for ail cash, tools, and equipments, or 
contracts, turned in by any of said subscribers for tbe purchase of the said 
stock. 

"That the trustée be directed to issue a call on the subscribers to the stock 
of the M. Stipp Construction Company to the foUowing amounts on their sub- 
scriptions xchich still remmn unpaid by the saiil xuhscribers: 

Mathias Stipp, on his own behalf and that of Arthur Stipp and 

J. J. Marquart $65,500 00 

A. E. Stephens 5,000 00 

S. O. Welles 875 00 

Thomas Palmer 1 ,000 00 

George K. Anderson 1,500 00 

$73,875 09" 
— he filed the f ollowing exceptions to the report : 

"(1) The référée erred in assuming the jurisdiction in this proceeding and 
on this hearing to ad.1udicate upon the question as to whether or not Mathias 
Stipp and others had paid in full for their capital stock of the corporation 
known as the Mathias Stipp Construction Company, and in undertaklng to 
flnd the balance due on said subscription, and holding that the same shall be 
considered an asset of the corporation. 

"(2) The référée erred in holding that the bankruptcy court bas jurisdic- 
tion and Power to collect for unpaid subscriptions upon the capital stock of 
the Mathias Stipp Construction Company, and to enforce the payment of the 
same. 

"(3) The référée erred In holding that the trustée in bankruptcy should 
Scan ail possible assets with the greatest care, and if he finds anything upon 
the books of the company which would lead hlm to believe that a balance is 
still owing from the purchasers, it is his duty to inquire Into the same and 
take steps to collect the same. 

"(4) The référée erred In holding that the good will which went with the 
sale of the established business of Mathias Stipp, which was sold to the Ma- 
thias Stipp Construction Company and formed part of the considération of 
the stock issued by said company to Mathias Stipp, was a tangibi'e and val- 
uable asset of the company, and not such an asset as could be legally used in 
the payment of said stock. 

"(5) The référée erred in holding as follows: 'I would therefore feel that, 
irrespective of the value of the good will at the time of the purchase of the 
stock, the fact that Mathias Stipp became such a large stockholder in the 
Mathias Stipp Construction Company, and was such a moving factor in its 
organlzation, is sufficient reason for the déduction that his iuterest and that 
of the corporation were one.' 

"(6) The référée erred in his second recommendation to the court, that the 
trustée be directed to issue a call of the siiirsi-iiiiiiniis tu ttiy .>Jtotk or the 
Mathias Stipp Construction Company, for the respective amounts named in 
said second recommendation. 

"(7) The référée erred in recommending that summary proceedlngs be di- 
rected by the trustée to collect the alleged unpaid subscription to the capital 
stock of the Mathias Stipp Construction CoJupaDv, riie univ remedy uiider 
the law for the collection of any such unpaid subscriptions being an action 
at law or in equlty brought by said trustée against the parties for the re- 
spective amounts alleged to hâve been unpaid on the respective subscrip- 
tions." 
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The exceptions were argued, and on May 4, 1914, the court made 

the order recommended by the master, modifying it by striking out 
the words we hâve itahcized, and it is this order from which Mathias 
Stipp has taken the présent appeal. 

We think the correctness of the action taken by the learned judge 
is apparent from the foregoing statement of the proceedings. It need 
not be argued that the District Court had the power to make a prehm- 
inary inquiry concerning the need to assess such subscriptions as might 
appear to be still unpaid, and might authorize the trustée to make the 
assessnient, or cah, upon such unpaid subscriptions to the necessarv 
amount. Telegraph Co. v. Purdy, 162 U. S. 336, 16 Sup. Ct. 810,40 
L. Ed. 986. It is clear that in the ordinary case sucli a proceeding 
should be taken before the trustée can maintain a suit, but a mère or- 
der to assess does not conckisively détermine that the stockholder must 
pay in any event. It does not take away his right to prove that he has 
already discharged the obligation sued upon, aUhough it does prevent 
him from attacking the need for an assessment or tlie amount assessed. 
Whether he has done anything that prevents him from setting up a dé- 
fense to which he vvould otherwise be entitled is a matter to be de- 
cided ordinarily by the tribunal that tries the suit against him on the 
sssessment, and we were given to understand on the argument of this 
appeal that the trustée expects to raise that question in due season. 
The District Court did not décide it, and as it is not before us we do 
not décide it either; but we think it proper to do what we can to pre- 
vent a controversy concerning the scope and effect of the order in the 
court below. We shall therefore foUow the course pursued in Re 
Newfoundland Syndicate, 201 Fed. 917, 120 C. C. A. 255, and add 
thèse paragraphs to the order of May 4 : 

"This order shall be without préjudice to the rIght of any person whose 
stock is hereby assessed, and who may be sued on such assessment in any 
court of compétent jurisdiction, to make such défense thereto as may affect 
his individual liabllity thereon ; but such défense shall not attack the ad- 
ministrative action et the District Court and of the trustée in determinlng 
the need for an assessment, or in making the same. 

"ïhis order does not décide the auestion whether any stockholder has lost 
his right to deny his liabllity on the assessment authorized hereby." 

Thus modified, the order appealed from is afhrmed. 



M. WITMARK & SONS v. STANDARD MUSIC ROLL CO. 

(Circuit Court of Appeals, Third Circuit. March 20, 1915,) 

No. 1864. 

X. COPTEIGHTS <&=566 — INFRINGEMENT — LaW GOVERNING. 

Vnder Copyright Act March 4, 1909, c. 320, § 1, 35 Stat. 1075 (Comp. St. 
1913, § 9517), providing that any person complying with the provisions of 
that act shall, in the case of a musical composition, hâve the exclusive 
right to perform the copyrlghted work publlely for profit, and for the 
purpose of public performance to make any arrangement or setting of it, 
or of the melody of it, in any System of notation or form of record, but 

<S=îFor otber cases see saine topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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that tbe provisions of that act, so far as they secure a copyright con- 
trolling the parts of instruments serving to reproduce meclianically the 
musical work, shall inelude only compositions publlslied and copyrighted 
afler that act becomes effective, section 3 (Comp. St. 1913, § 9519), provid- 
ing that the copyright provided by that act shall protect ail the copyright- 
able component parts of the work copyrighted and shall give ail the rights 
which the proprietor would hâve if each part were Indivldually copy- 
righted, and section 63 (Comp. St. 1913, § 9584), providing that nothing 
therein .shall alïect causes of action for infringement theretofore commit- 
ted, then pendiag or thereafter instituted, whether the distribution of the 
words of a song by a manufacturer of perforated music rolls infringed 
a copyright obtained in 1908 on the mu.sical composition, consisting of 
the words and stafC notation, was governed by the prier law, and not by 
the act of 1909. 

[Ed. Note. — For other cases, see Copyrights, Cent Dig. § 63; Dec. Dig. 
<®=66.] 

2. CoprEiGHTS 15=366 — Infringeme.nt— "Musical Composition" — "Book." 

Under Eev. St. § 4952, as amended by Act Mareh 3, 1905, c. 1432, 3» 
Stat. 1000, providing that the author of any book, musical composition, 
etc., by complying with the provisions of that chapter, should bave the 
sole liberty of printing, publishing, flnishing, and vending it, under which 
the Copyright Office ruled that a "musical composition" covered words aud 
music, and that the words of a song alone could be copyrighted only as 
a "book," a copyright covering a musical composition, consisting of the 
words of a song and the staff notation, was not Infringed by the publica- 
tion and distribution of the words alone. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 63 ; Dec. Dig. 

For other définitions, see Words and Phrases, Second Séries, Musical 
Composition, also, First and Second Séries, Book.] 

3, Cosis <S=>61 — Division— Partial Recovery— Suits fob Infringement. 

AVhere a suit for the infringement of copyrights involved two distinct 
musical compositions, and complainant prevailed only as to one of such 
compositions, the trial court did not abuse its discrétion in making a di- 
vision of the costs. 

[Ed. Note. — For other cases, see Costs, Cent. Dig. § 272; Dec. Dig 
<S==61.] 

Appeal from the District Court of the United States for the District 
of New Jersey ; Edward G. Bradford, Judge. 

Suit by M. Witmark & Sons, a corporation, against the Standard 
Music Roll Company. From a decree (213 Fed. 532) in favor of df-- 
fendant, plaintiff appeals. Affirmed. 

Nathan Burkan, of New York City, for appellant. 
Louis M. Sanders, of Orange, N. J., for appellee. 

Before HUNT, McPHERSON, and WOOLLEY, Circuit Judges. 

HUNT, Circiut Judge. Witmark & Sons, plaintiff corporation, has 
appealed from an interlocutory decree of the District Court in and for 
the District of New Jersey adjudging that the Standard Music Roll 
Company, défendant, has not infringed the plaintiff's copyright in the 
musical composition, "In the Garden of My Heart," and dismissing the 
complaint, and refusing an injunction with respect to the composition, 
and decreeing that the costs of the District Court be divided between 
the parties. 

^z:tFcT other ca^es see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Witinark & Sons, appellant, is engaged in the publication of musi- 
cal compositions. In the course of its business it published and sold 
complainant's song, copyrighted in August, 1908, entitled "In the 
Garden of My Heart." The appellee is a corporation engaged in the 
manufacture of perforated music rolls. In 1912 it adopted a plan of 
printing the words or lyrics of certain popular songs and inclosing such 
printed words with the rolls of perforated music, making no extra 
charge for the printed words sent to the purchaser. It inclosed the 
printed words of the song, "In the Garden of My Heart." Plaintiff 
objected, and thus arises the présent controversy. 

[1] The learned judge of the District Court held that the musical 
composition, "In the Garden of My Heart," having been copyrighted 
prior to the Copyright Act of March 4, 1909, was protected only for 
the musical composition, consisting of music and words, and that, while 
the copyright of a composition of words or of musical notation extends 
to ail parts of the musical notation or of the words, yet, the copyright 
having been for the music in conjunction with the words — that is, for 
a "musical composition" — the inclosing of the words of the musical 
composition with the perforated rolls did not infringe the copyrighted 
musical composition. 

The appellant contends that this was error because : (1) In ail mat- 
ters concerning the extent of the rights protected by copyright and con- 
cerning infringements of such rights, the Copyright Law of March 4, 
1909, controls ; and (2) because a copyright acquired under the laws 
which obtained prior to the act of 1909 protected a musical composition 
consisting of words and music by securing the exclusive right to copy, 
publish, and print the work. 

As the law stood in 1908, the défendant appellee had the right to 
use the song, "In the Garden of My Heart," on its perforated rolls. 
This gênerai right was not inhibited by any act of Congress prior to the 
act of March 4, 1909. In that act, so far as pertinent to this matter 
it was provided (section 1), that any person entitled thereto, upon com- 
plying with the provisions of the act, should hâve the exclusive right 
to perform the copyrighted work publicly for profit, if it be a musical 
composition, and for the purpose of public performance to make any 
arrangement or setting of it, or of the melody of it, in any system of 
notation or any form of record in which the thought of an author may 
be recorded, and f rom which it may be read or reproduced ; but it was 
expressly provided that the provisions of the act, so far as they secure 
copyright controlling the parts of instruments serving to reproduce 
mechanically the musical work, should include only compositions pub- 
lished and copyrighted after the act became effective. 

In White-Smith Music Publishing Company v. Apollo Company, 
209 U. S. 1, 28 Sup. Ct. 319, 52 L. Ed. 655, 14 Ann. Cas. 628, decided 
before the act of March 4, 1909, was passed, the Suprême Court, after 
a review of the history of the copyright statutes of the United States 
since 1831, refers to American and English judicial construction of 
copyright statutes in determining whether or not perforated sheets of 
paper are copies of sheet music within the meaning of the Copyright 
Law. The court said : 
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"It may be true that In a broad sensé a mechanlcal Instrument, whlch re- 
produces a tune, copies it ; but ttiis is a stralned and artlficial meanlng. When 
the combinat] on of musical sounds is reproduced to the ear, it is the original 
tune as conceived by the author which is heard. Thèse musical tones are net 
a cnpy which appeals to the eye. In no sensé can musical sounds, which reaeh 
us tbrough the sensé of hearing, be said to be copies, as that term is gen- 
erally uuderstood, and as we believe it was intended to be understood, in the 
statutes under considération. A musical composition is an intellectual créa- 
tion, whlch flrst exlsts in the mind of the composer ; he may play it for the 
first time upon an instrument. It is not susceptible of being copied until it 
bas been put in a form whlch others can see and read. The statute bas not 
provided for the protection of the intellectual conception apart from the 
thing produced, however meritorious such conception may be, but bas pro- 
vided for the making and filing of a tangible thing, against the publication 
and duplication of which it is the purpose of the statute to protect the com- 
poser." 

Again, the court inquires, What is the perforated roll used in playing 
upon a piano to which is attached a mechanical device, where musical 
rolls consisting of perforated sheets are passed over ducts connected 
with the operating parts of the mechanism in such a way that by means 
of perforations in the rolls air pressure is admitted to the ducts which 
operate the devices to sound the notes? and reasons that even those 
skilled in making the rolls cannot read them as musical compositions as 
those in a stafï" notation are read by the performer, holding that it is 
not intended that thèse perforated rolls can be read as an ordinary 
pièce of sheet music, which to those skilled in the art conveys by read- 
ing, in playing or singing, definite impressions of the melody. The con- 
clusion reached is that the perforated rolls are parts of a machine to be 
operated in connection with the mechanism to produce musical tones 
in harmonious combination, but that they are not copies within the 
meaning of the Copyright Act. 

The argument of the appellant, that because the words of the song 
were distributed with the perforated rolls since the act of March 4, 
1909, went into effect there has been an infringement of copyright, is 
not persuasive. It is true, as contended, that under the new law one 
who can avail himself of copyright may charge infringement against 
one who violâtes any of the exclusive rights included in the copyright 
as therein defined. But the intention of Congress is found in the gên- 
erai language that "any person entitled thereto, upon complying with 
the provisions of this act, shall hâve the exclusive right," etc. — which 
refers to the act of 1909. Again, in section 63 of the act of 1909 we 
find this express provision : 

"That ail laws or parts of laws in confllct with the provisions of this act 
are hereby repealed, but nothing in this act shall affect causes of action for 
infringement of copyright heretofore committed now pending in the couits of 
the United States, or which may hereafter be instituted ; but such causes 
shall be prosecuted to a conclusion In the manner heretofore provided by law." 

We may concède that the great purpose in the enactment of the 
Copyright Law of 1909 was to bring together ail the statutes applicable 
to the subject of copyright, and in many instances to enlarge the pro- 
tection secured by copyright, particularly by protecting the works of 
authors and composers which had theretofore been regarded as in- 
sufïîciently protected ; yet, notwithstanding this purpose, we must con- 
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strae section 63 as lîmiting the remedy in instances where the cause of 
action for infringement arose prier to Jiily 1, 1909, or where causes 
were then pending, or to instances where there has been a violation of 
the statutes which existed prior to July 1, 1909, but which might not 
be prosecuted until after that date. 

[2] We therefore cannot uphold the argument that the appellant 
now has a cause of action herein which has been given by virtue of the 
act of 1909; hence are confined to ascertaining whether, under the law 
as it stood prior to July 1, 1909, the appellants can claim that défendant 
infringed upon its copyriglit for a musical composition. The statute 
under which the song, "In the Garden of My Heart," was copyrighted 
in August, 1908, is section 4952 of the Revised Statutes, as amended 
by Act March 3, 1905, c. 1432, 33 Stat. 1000, which reads : 

"The autlior • • * of any book, map, chart, drainatic or musical com- 
position, * • • shall * • * iave the sole liberty of printing, • • * 
publlsblug, • * • finishing, and vending the saine. * • • " 

The practical interprétation which for a long time had been given to 
this statute by the Copyright OfHce for the registration of copyrights 
required the applicant to state whether the article for which he desired 
copyright is a book, musical composition, engraving, or other thing as 
defined. Articles named in the copyright statutes as subject to copy- 
right were classified on the application blanks, and the ruie has provid- 
ed that, if only the words of a song were desired to be protected, the 
application should be made out for a "book" ; whereas, if protection 
was desired for both words and music, the application had to be made 
for a "musical composition." The Copyright Office in 1905, in further 
interprétation of the statute enumerating the classes of articles which 
became subjects of copyright protection, informed persons generally 
that, "if the words only of a song are desired to be protected, the 
désignation 'book' should be used." Under thèse rules a copyrighted 
"musical composition" covered words and music; while, if the appli- 
cant intended to copyright only the words of a song, he must bave des- 
ignated his work under the classification of "book," which has been 
construed to be a literary composition. Littleton et al. v. Oliver Ditson 
Company (C. C.) 62 Fed. 597; Hervieu v. J. S. Ogilvie Pub. Co. (C. C.) 
169 Fed. 978. 

Appellant urges, however, that section 3 of the Copyright Law of 
1909 will give it protection. That section reads : 

"That the copyright provlded by this act shall protect ail the copyrlghtable 
component parts of the work copyrighted. * * * The copyright upon com- 
posite Works or periodicals shall give to the proprietor thereof ail the rigtits 
in respect thereto which he would hâve if each part were individually copy- 
righted under this act." 

The difiiculty with this contention is that the statute reaches only 
copyright provided by the act of 1909 ; whereas, in the présent instance^ 
the musical composition was copyrighted under an earlier act, which 
gave a cause of action, the remedy for which was preserved, as already 
said, by the provisions of section 63 of the act of 1909. From thèse 
views, it follows that what might hâve been copyrighted as a literary 
production under the classification of a book cannot be said to be a 
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reproduction of a musical composition when distributed without staff 
notation. 

[3] The decree of the District Court with relation to costs was not 
unjust. The suit as brought and tried in the lower court involved two 
distinct musical compositions. Inasmuch as the complainant prevailed 
in part and failed in part, the court did not abuse its discrétion in mak- 
ing a division of costs. 

Affirmed. 



GEIGGS et al. v. NADEATJ. 
(Circuit Court of Appeals, Eighth Circuit. February 12, 1915.) 

No. 4324. 

1. Appeal and Eekoe <S=3248 — Réservation of Gbounds of Revibw— Ex- 

ceptions. 

Where no exceptions are taken at a jury trial, an appellate court has 
no power on writ of errer to review alleged errors commltted during tàe 
trial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1432, 
1435-1439, 1443, 1447-1452, 1454-1459, 1462, 1464-1468 ; Dec. Dig. <©=>248.] 

2. Appeal and Erbor <S=:»193 — Review— Mattees Not Raised Below. 

Where a complalnt fails to state a cause of action which would bave 
necessitated sustaining a motion In arrest of judgment, it is not too late 
to allège it as error in the appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1226- 
1238, 1240 ; Dec Dig. <S=5l93.] 

8. Attachment ®=564 — Phoperty Subject to Attachment. 

ïîie property of a décèdent while in the course of administration is not 
subject to attachment. 

[Ed. Note.— For other cases, see Attachment, Cent. Dig. fj 181-188; 
Dec. Dig. ®=564.] 

4. Exectjtoks and Administratoes <S=396 — Contbacts— Authoeitt to Con- 

TRACT. 

An exécuter or admlnistrator, unless properly authorized by the will, 
by statute, or by order of the probate court In which the administration 
Is pendlng, has no power to bind the estate he represents by his indivldual 
contract, and one employed by him In the absence of such authority mnst 
look to the exécuter indivldually ; and hence, where no such authority 
was ever granted to executors, a complalnt in an action on a contract by 
them employing plaintifl: to sell land belonglng to the estate would not sup- 
port a judgment against the executors as executors. 

[Ed. Note. — For other cases, see l'^xecutors and Administrators, Cent 
Dig. §§ 410, 412, 413, 417, 418; Dec. Dig. <g=>96.] 

6. EXECDTORS AND ADMINISTRATORS lS=»114 ESTOPPEI/— AUTHOBITT TO BNTEB 

iNTo Stipulations. 

Where executors had no authority to bind the estate by the contracts 
sued on, a stipulation that judgment upon any verdict rendered should be 
entered against them as executors did not estop them from denying the 
estate's liability, as they had no power to make such stipulation and could 
not bind the estate thereby. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 465, 466 ; Dec. Dig. <S=j114.] 

^=>For other cases see same tople & KEY-NUMBER in aU Key-Numbered Digeats & Indexes 
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6. Appeai, and Errob <S=>1116— Dismissal and Nonsuit <©=581 — Disposition 
OF Cause— Setting Aside Dmmissal. 

Where, In an action on a contraet made by executors without authority 
against them indlvidually and as executors, it was stipulated that judg- 
ment upon any verdict rendered in favor of plaintifï should be entered 
against défendants as executors, and that the action should be disinissed 
as to défendants personally, tlie order of dlsmissal could net at a subsé- 
quent term be set aside, and .iudgment rendered against the défendants 
personally, and the Circuit Court of Appeals had no power to do so on 
writ of error. 

[Ed. Note. — For otlier cases, see Appeai and Error, Cent. Dig. §| 4411, 
4412 ; Dec. Dis. <S=»1116 ; Dismissal and Nonsuit, Cent. Dig. §§ 182-192 ; 
Dec. Dig. <S=:>S1.] 

In Error to the District Court of the United States for the Dis- 
trict of Minnesota; Page Morris, Judge. 

Action by E. E. Nadeau against Clarence Griggs and another, execu- 
tors of Solomon E. King, deceased. Judgment for plaintifï, and de- 
fendants bring error. Reversed. 

Solomon E. King, a résident of Ottawa, La Salle county, 111., dled there in 
June, 1909, leaving a large and valuable estate. By his will he nominated 
the plaintlffs in error, défendants in the court below, who were also résidents 
of Ottawa, as executors. They duly qualified as such in La Salle county, state 
of Illinois. The bulk of the large estate of the testa tor was devised to charity. 
In addition to the property in tlie state of Illinois, the testator died seised of 
over 5,000 acres of valuable farming lands in the couuties of Wilkin and Otter 
Tail, lu the state of Minnesota. The will authorized the executors to couvert 
the real estate of which he died seised into cash or interest-bearing seeurlties, 
and empowered them to make, exécute, acknowledge, and deliver bills of 
sale, assignments of Personal property, and deeds to real estate. In order to 
enable the executors to take charge and dispose of the real estate in the state 
of Minnesota, ancillary administration was granted by the probate court of 
Otter Tail county, Minn., and the défendants in the court below appointed as 
such ancillary executors. 

The défendant in error, who will be referred to herein as the plaintifC, claim- 
ing that there was due him $5,280 for services in securing purchasers for the 
Minnesota lands under a contraet with the défendants as executors, instltuted 
an action in the state district court of Wilkin county, Minn., against the de- 
fendants as individuals and also as executors of the estate of King, and at the 
same time procured a writ of attachnient from that court upon the ground 
that they were nonresi dents of the state of Minnesota. The sheriff of Wilkin 
county executed the attachment by levying on the lands belonging to the estate 
of King lying in Wilkin county. No Personal service was had on the défend- 
ants, but they entered their appearance as individuals as well as executors, 
and executed a bond for the reloase of the attachment in conformity with the 
laws of the state of Minnesota. By proper proceedings the cause was removed 
to the United States District Court for the District of Minnesota, and upon 
a trial to a jury there Vfas a verdict for the plaintifE against the défendants, 
"as executors" only, for the sum of $5,570.84, and judgment for that sum was 
entered against them as such executors. 

During the trial the foUowing stipulation was entered into in open court: 
"That this action Is dismissed as to Clarence Griggs, personally, and William 
W. Nash, personally, and that judgment upon any verdict whlch may be ren- 
dered herein in favor of the plaintif!: shall be entered against Clarence Griggs 
and William W. Nash, as executors of the estate of Solomon B. King, de- 
ceased." 

From that judgment, this writ of error was prosecuted by the défendants, as 
executors of said estate. 

@=For othor casec see same toplc £ KEY-NUMBBR In ail Key-Numbered Dlgesta & Indexes 
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E. M. Griggs, of Streator, III. (James A. Brown, of Fergus Falls, 
Minn., and Boys, Osbom & Griggs, of Streator, 111., on the brief), for 
plaintiiïs in error. 

F. W. Murphy, of Wheaton, Minn. (N. F. Field, of Fergus Falls, 
Minn., and A. G. Divet, of Wahpeton, N. D., on the brief), for de- 
fendant in error. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge (after stating the facts as above). [1] 
The record fails to show that there was a single exception taken by 
the défendants during the trial. No request was made for a directed 
verdict, nor was there a motion in arrest of judgment. The gênerai 
rule is that, when no exceptions are taken at the trial to a jury in 
the trial court, an appellate court has no power, on writ of error, to 
review any alleged errors committed during the trial. Mexico Inter- 
national Eand Co. V. Larkin, 195 Fed. 495, 115 C. C. A. 405. 

[2] But there is an exception to this rule.' If it appears that the 
complaint failed to state a cause of action, which would hâve neces- 
sitated sustaining a motion in arrest of judgment after verdict, it 
is not too late to allège it as error in the appellate court. Slacum v. 
Pomery, 6 Cranch, 221, 3 L. Ed. 205 ; Campbell v. Boyreau, 21 How. 
223, 226, 16 L. Ed. 96;Masterson v. Howard, 18 Wall. 99, 103, 
21 L. Ed. 764; Lehnen v. Dickson, 148 U. S. 71, 72, 13 Sup. Ct. 
481, 37 L. Ed. 373; Kentucky Eife Ins. Co. v. Hamilton. 63, Fed. 
93, 11 C. C. A. 42; Western Union Telegraph Co. v. Sklar, 126 
Fed. 295, 302, 61 C. C. A. 281 ; Elliott on Appellate Procédure, §§ 
471, 475. In Slacum v. Pomery, Mr. Chief Justice Marshall said : 

"It is not too late to allège as error In this [appellate] court a fault in the 
déclaration which ought to hâve prevented a rendition of the judgment of 
the court below." 

[3] That property of a décèdent, while in the course of adminis- 
tration, is not subject to attachment, is well settled. Byers v. Mc- 
Auley, 149 U. S. 608, 13 Sup. Ct. 906, Z7 L. Ed. 867. But as the 
défendants released the attachment by the exécution of a bond, where- 
by they obligated themselves to perform the judgment of the court, that 
question is not before us. 

[4] Looking at the complaint, and treating it solely as against the 
executors in their officiai capacity, the action against them as indi- 
viduals having been dismissed and a judgment de bonis testatoris 
entered, it fails to show a cause of action against them as such 
executors. The law is well settled that an executor or administra- 
tor has no power to bind the estate he represents by his individual 
contract, unless expressly authorized by the will or by statute, or 
by an order of the probate court in which the administration is pend- 
ing. A person thus employed, in the absence of such authority, must 
look to the executor, individually, who employed him. Schouler on 
Executors and Administrators, § 256; 2 Woerner on Administra- 
tion, p. 756 ; Thompson v. Canterbury (C. C.) 12 Fed. 485 ; Kelley v. 
Kelley (C. C.) 84 Fed. 420; Austin v. Munroe, 47 N. Y. 360; O'Brien 
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V. Jackson, 167 N. Y. 31, 60 N. E. 238; 11 Am. and Eng. Enc. of 
Law, p. 932; 18 Cyc. p. 880; Tucker v. Grâce, 61 Ark. 410, 33 S. 
W. 530; Pike v. Thomas, 62 Ark. 223, 35 S. W. 212, 54 Am. St. 
Rep. 292. 

Neither the complaint nor tlie évidence in the case show that 
any such authority was ever granted to the executors. That a contract 
for an agent's commissions for niaking a sale of assets of the estate 
only makes the executors individually liable was expressly held in 
Revnolds-McGinness Co. v. Green, 78 Vt. 28, 61 Atl. 556; Johnson 
V. Léman, 131 111. 609, 23 N. E. 435, 7 L. R. A. 656, 19 Am. St. 
Rep. 63; New v. Nicoll, 73 N. Y. 127, 29 Am. Rep. 111, and Trues- 
dale V. Philadelphia, etc., Co., 63 Minn. 49, 65 N. W. 133. 

The authorities cited on behalf of the plaintifif are not in point. 
18 Cyc. p. 1043, cited by counsel, expressly limits the liability of the 
estate to obligations created by the décèdent. On page 880 the 
same author quotes with approval from Seip v. Drach, 14 Pa. 352, 
356, where it was held : 

"Nothing Is better settled than that an exécuter or administrator Is answer- 
able in his officiai character for no cause of action that was not created by 
the act of the décèdent hiniself. In actions against the personal représenta- 
tive on his own contracts and engagements, thougti made for the benefit of 
the estate, the judgment is de bonis propriis ; and he is, by every principle of 
légal analogy, to answer it with his personal property." 

Owen y. Riddle, 81 N. J. Law, 546, 79 Atl. 886, Ann. Cas. 1912D, 
45, is claimed to be concliisive of plaintiff's contention, but an ex- 
amination of that case shows that the only question before the court 
was as to the effect of the statute of frauds, it being claimed that 
the authority of the administrator to sell and employ an agent to 
sell on commission was not in writing; but the court held that the 
will authorizing the exécuter to sell being in writing satisfied the re- 
quirements of the statute of frauds. 

Authorities are also cited to the efïect that spécifie performance 
of a contract for the sale of real estate, made by an executor under 
the powers of the will expressly authorizing him to sell, will be de- 
creed. But this is not an action of that nature. Nor are the author- 
ities to the effect that it is witliin the discrétion of the probate court 
in which the administration is pending to allow the administrator or 
executor moneys paid out by him for the benefit of the estate ap- 
plicable. 

In re Willard's Estate, 139 Cal. 501, 73 Pac. 240, 64 L. R. A. 554, 
cited by counsel for plaintiff, expressly holds that a broker is not en- 
titled to recover, but that the probate court may, in its discrétion, allow 
such expenditures when paid by the executors and found to be for 
the benefit of the estate. In Bomford v. Grimes, 17 Ark. 567, it was 
held: 

"When the administrator finds it neeessary to eall in médical assistance to 
the slaves of his intestate in his possession, when sick, no doubt he has the 
right and it is his duty to do so, not only as a matter of humanity, but by way 
of preserving them as property of the estate, for the benefit of the creditors 
and distributees ; and it would be the duty of the probate court to allow to 
the administrator the reasonable and neeessary expenses so incurred by him, 
as part of the cost of administration. But, as between the administrator and 
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the physician, It would be a Personal contract. An administrator has no right 
to make a contract for a dead man." 

Yarborough v. Ward, 34 Ark. 204, is to the same effect, and tîiis 
seems to be the rule estabhshed by the great weight of atithority. 
Whether the district court of Wilkin county had jurisdiction of this 
cause, the ancillary administration pending in the probate court of 
Otter Tail county, it is unnecessary to détermine, in view of the con- 
clusions reached by us. 

[5] It is next urged that the stipulation filed during the trial, when 
the action was dismissed against the executors as individuals, that 
"judgment upon any verdict which may be rendered in favor of the 
plaintiff shall be entered against Clarence Griggs and William W. Nash 
as executors of the estate of Solomon E. King, deceâsed," estops the 
plaintiffs in error from claiming that the estate is not liable. If this 
were the law it would be an anomaly, for the executor could, by stip- 
ulation, bind the estate of his testator for a liability with which it could 
not be directly charged, thus accomplishing indirectly what the law 
prohibits him from doing directly. This cannot be permitted, for an 
executor or trustée has only such powers as are granted to him by the 
will or the law, and when he exceeds that authority his action is ultra 
vires and absolutely void. Kelley v. Milan, 127 U. S. 139, 159, 160, 8 
Sup. Ct. 1101, 32 L. Ed. 77. In that case the city of Milan, a munic- 
ipal corporation organized under the laws of Tennessee, had issued 
bonds without authority. In a suit in chancery, brought by the town 
authorities to hâve the bonds declared invalid, a decree had been en- 
tered declaring them valid on a consent to that effect signed by the 
mayor of the town. In a later action at law to recover on thèse bonds 
that decree was pleaded by the plaintiff, but the court held that it was 
absolutely void, although attacked collaterally, because the mayor had 
no right to bind the town by such consent. The court said : 

"The authorities of the town had no roore power to do so [consent to the 
decree] than they had to issue the bonds originally." 

To the same effect are Marsh v. Fulton County, 10 Wall. 676, 684, 
19 L. Ed. 1040; Norton v. Shelby County, 118 U. S. 425, 451, 6 Sup. 
Ct. 1121. 30 L. Ed. 178; Doon Twp. v. Cummins, 142 U. S. 366, 376, 
12 Sup. Ct. 220, 35 L. Ed. 1044 ; Western National Bank v. Armstrong, 
152 U. S. 346, 352, 14 Sup. Ct. 572, 38 E. Ed. 470; Board of Com'rs 
v. Union Bank, 96 Fed. 293, Z7 C. C. A. 493. In Marsh v. Fulton 
County, it was held: 

"A ratification is, in its effect upon the act of an agent, équivalent to the 
possession by him of a previous authority. It opérâtes upon the act ratified 
in the same manner as though the authority of the agent to do the act existed 
originally. It follows that a ratification can only be made when the party rat- 
ifying possesses the power to perf orm the act ratified." 

The stipulation may hâve been made by reason of doubts whether a 
cause of action against personal représentatives in their représentative 
capacity can be joined with a cause of action against them in their in- 
dividual capacity. 18 Cyc. 975. But it matters not what influencée the 
parties to make the stipulation. If the executors had no power to 
make it, the estate cannot be bound by it. 
221 F.— 25 
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[B] We are asked to amend the judgment, so as to make it in favor 
oi the plaintiff against the défendants in their individual capacity, cit- 
Ing- 18 Cyc. 1050, as authority for such power. But the rule there 
referred to applies only to clérical errors in the entry of the judgment. 
There is no claim that there was any clérical error in the instant case. 
Aside from that, when a défendant has once been dismissed from a 
cause of action, a court has no power at a subséquent term to set that 
order of dismissal aside, and render judgment against him. Such a 
judgment is whollv void, and may be attacked in a collatéral proceeding. 
Wetmore v. Karrick, 205 U. S. 141, 27 Sup. Ct. 434, 51 L. Ed. 745. 
And certainly an appellate court has no power to do so on writ of errer. 
Whether a court of equity has the power in a direct proceeding to set 
such an order of dismissal aside is not involved in the cause now be- 
fore us. 

As the plaintifï's complaint stated no cause of action which would 
warrant a judgment against the défendants as executors, the judgment 
is reversed. 



GALBRAITH y. FIRST NAT. BANK OF ALEXANDRIA, MINN. 

In re RIVERSIDE MFG. CO. 

(Circuit Court of Appeals, Eighth Circuit. February 12, 1915.) 

No. 4203. 

L C0RPOK.VTIONS <St=»415~MoKTGAGES — Adthoeitt to Exécute — Authoeitt 
OF Pkesident in Sole Conteol of Business. 

The business of a corporation organlzed to take over a business for- 
merly conducted by its président, wtio owned most of its stock, most of 
the other stockholders being bis relatives, was conducted in the same man- 
ner as bef ore the corporation was f ormed ; no divldends being declared, 
and the président, who managed the business, taking whatever money he 
needed for his living or other expenses as if it were his individual prop- 
erty. His wife was first elected secretary, but subsequently another stock- 
holder was elected, and thereafter for several years no stockholders' or 
directors' meetings were held. None of the other stockholders took any 
interest in the management of the corporation, or made any inqulries as 
to the business, and neither the president's wife nor the secretary sub- 
sequently elected discharged any of the duties of a secretary. To secure 
a loan of money received and used in the corporation's business, the prési- 
dent and his wife, without authority from the board of directors, and 
without their knowledge, executed a mortgage, which they acknowledged 
as président and secretary, to a bank, which was told and believed that 
the wife was secretary. Noue of the directors or stockholders had ob- 
jected to the mortgage. Held, that the mortgage was valld, since, while 
ordinarily the président and secretary of a corporation hâve no power to 
exécute a mortgage on the corporation's property without authority from 
the board of directors, when the président or other offlcer is intrusted by 
the directors with the sole management of the corporation and permitted 
to manage the business as if it were his own, the directors being nonresi- 
dents and never meeting, a mortgage executed by him for moneys loaned 
to the corporation, and received and used solely for its beneflt, is valid. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1664-1669; 
Dec. Dig. (@=>415.] 

4=»For other cases see same topie & KEY-NUMBER In ail Key-Numbered Dlgeats & Indexes 
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2. BanKKUPICY C^lSl — RlGHTS OF Tbustee. 

Excei)t as to matters especially excepted by Bankr. Act Jiily 1, 1898, 
c. 541, 30 Stat. 544, a trustée in bankruptcy occupies no better position 
tlian the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 193, 239 ; 
Dec. Dig. ©=^151.] 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota ; Page Morris, Judge. 

In the matter of the Riverside Manufacturing Company, bankrupt. 
From a decree allowing a claim of the First National Bank of Alex- 
andria, Minn., as a secured claim, John P. Galbraith, as trustée in 
bankruptcy, appeals. Affirmed. 

H. H. Flor, of St. Paul, Minn. (A. E. Boyesen, of St. Paul, Minn., 
on the brief), for appellant. 

C. J. Gunderson, of Alexandria, Minn. (Hugh E. Leach, of Alex- 
andria, Minn., on the brief), for appellee. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge. [1] This is an appeal from a decree 
entered in a proceeding in bankruptcy in which the appellee filed a 
claim secured by a mortgage on property of the bankrupt estate. The 
référée allowed the claim as a secured claim, and upon a pétition to 
review the District Court approved it. The findings of facts made 
by the référée are based upon undisputed évidence, except as to one 
item. There was a conflict in the évidence as to whether the cashier 
of the appellee bank, who procured the mortgage from the bankrupt 
corporation, had been informed and believed that Mrs. Martha O. 
Amundson was the secretary of the corporation when she signed the 
mortgage and afhxed the seal of the corporation. The référée, who 
had the witnesses before him, found that issue in favor of the ap- 
pellee, and this finding was approved by the trial court. As there 
was substantial évidence to warrant that finding this court will not 
disturb it. The findings of facts made by the référée are as follows : 

"(1) The Riverside Manufacturing Company was Incorporated under the 
laws of tbe state of Minnesota on August 18, 1904, with its principal place of 
business iii tbe city of Alexandria, in said state, and with corporate powers to 
manufacture store flxtures, shelving, Ice boxes, cooling rooms, and ail articles 
of which iron and wood, or either of them, form the principal component 
parts, and the manufacture of the materials used therein, and to sell and dis- 
pose of such manufactured products, and do ail such other acts and things 
as are incident, necessary, convenient, or conducive to the attainment of any 
of the objeets aforesaid, or to the conduct or management of the business of 
the corporation. 

"The original incorporators were Henry O. Amundson, Martha O. Amund- 
son, John A. Thronson, J. M. Amundson, and E. A. Cooper, and of them 
Henry O. Amundson was ehosen président and treasurer, E. A. Cooper vice 
président, and Martha Amundson secretary, to hold their offices until the next 
annual meeting of the stockholders, unless sooner removed, and until their 
successors were elected and qualified. The annual meeting of the stockhold- 
ers was to be held on the first Tuesday in September of each year. 

"Section 6 of its articles of incorporation provides that the government of 
the corporation and management of its aft'airs shall be vested in a board of 

©l3Por other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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five dlrectors, to be eleetcd from the stockhcilders at thelr annual meeting, and 
the directorg immediately after thcir élection to organize and elect from tlieir 
board a président, vice président, secretary, and trcasurer, to liold ofiice for 
such term and perform sucli duties as sliall be prescribed by tlie by-laws ; and 
two such offices, except président and vice président, may be held by the sauio 
person. The duties of the offlcers were to he preseribd by the by-laws. 

"(2) On .Tanuary 14, 1905, by-laws were adopted. Section 1 of article II of 
such by-laws provides tliat the gênerai affairs of the company shall be nian- 
aged by the board of directors. Section 2 of article III provides that the 
président shall préside at ail meetings of tlie stockholders and dlrectors, siga 
certificates of stock, and perform such other duties as appropriately belong 
to his office. Section 4 of article III provides that the secretary shall kecp 
records of ail meetings of the stockholders and directors, give and publisti 
ail notices required by the by-laws, file and préserve ail papers and docu- 
ments appertainitig to the business of the company, keep the corporate seal, 
attest ail certificates of stock, and perform ail such duties as belong appropri- 
ately to the office of secretary. Section 4 of article III provides tliat the 
tvoasurer sball receive ail money duo the company and deposit the same in 
the name of the company with such bank or banks as the board may direct, 
and disburse the same solely for the proper use of said company. It shnll 
also be his duty to draw drafts, hank checks, and to sign and negotiate notes 
and acceptances made by or in favor of this corporation in the rcgular course 
of its business. 

"(3) The first meeting of the stockholders was held January 14, 1904, and 
three annual meetings were thereafter held on September 5, 1905, September 
4, 1906, and September 3, 1907. At the last annual meeting, held September 3, 
1907, the foUowing board of directors were èlected, viz.; H. O. Amundson, 
M. O. Amundson, E. A. Oooper, J. M. Amundson, and J. A. Thronson. Thèse 
directors constituted ail the stockholders, except James Amundson. Tliere 
had been lu ail 301 shares of the capital stock issued, and tiiis stock waa 
owned by said stockholders as follows: H. O. Amundson, 250 shares; M. O. 
Amundson, 10 shares ; E. A. Cooper, 1 share ; John Amundson, 10 shares ; 
John Thronson, 20 'shares ; and James Amundson, 10 shares. No change had 
taken place iu the personnel of the stockholders, or In the number of shares 
held by each, at the time of the exécution of the mortgage heroinafter re- 
ferred to, except John Amundson, who died about five years ago. AU the 
stockholders, except John Thronson, were relatives of H. 0. Amundson, the 
président of the company ; M. O. Amundson being his wlfe, E. A. Cooper a 
brother-in-law, and John and James Amundson his hrothers. No meetings 
of the stockholders, either annual or spécial, hâve been held since September 
3, 1907. 

"(4) The records of the proceedings of the board of directors disclose that 
the first meeting was held January 4, 1905, when H. 0. Amundson was elected 
président and treasurer, E. A. Cooper vice président, and M. O. Amundson 
secretary. At this meeting a motion was duly made and carried whereby 
H. O. Amundson was appointed manager of the factory and business of the 
company. Meetings of the board were also held, Immediately after the ad- 
jourument of the stockholders' meeting, on September 5, 1905, September 4, 

1906, ami September 3, 1907, at which last meeting H. O. Amundson was 
elected président and treasurer, M. O. Amundson vice président, and John 
Thronson secretary. At each of thèse meetings a motion was made and car- 
ried whereby H. O. Amundson was elected manager. No meeting of the board 
of directors bas been held since September 3, 1907. 

"(5) That ever since its Incorporation the Riverside Manufacturing Company 
has been engaged in the manufacture of office, church, and store fixtures of 
various kinds in Alexandria, Minn. During ail of this time H. O. Amundson 
has been the président, treasurer, and manager, and has had the entire man- 
agement of ail its business. He has from time to time borrowed large sums 
of money on behalf of the corporation for use in its business, and executed 
the corporation's notes, evidencing such Indebtedness. Since September 3, 

1907, the last meeting of the board of directors, none of the directors hâve 
paid any attention to the business of the corporation and hâve taken no ac- 
tion with référence thereto, either as a board or individually, but hâve al- 
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lowed him to exercise fuU and complète coiitrol and management of the cor- 
porate business. Diiriug ail of this tlme lie never kept an account at the 
bank in the name of the Riverslde Manufacturing Company, but ail moneys 
belonging to the corporation were deposited by him to the crédit of his in- 
dividual account and checked against the same for money paid eut on be- 
half of the corporation. 

"(G) That duriug the years 1905 and 1906, the sald H. O. Amundson, as 
président and manager of said corporation, and on its behalf and for its 
benefjt, and in the usual course of business, borrowed from the First National 
Bank of Alexandria, Minn., certain sums of money ; that on June 26, 1906, 
the total amount so borrowed amouuted to §5,000, and the note of the manu- 
facturing Company in said amount was executed by Mr. Amundson and de- 
livered to said bank ; that ail of said mouey was received by said Kiverside 
Manufacturing Company, and used by it in its business; that said note was 
thereafter rcnewod from time to time, each renewal note payable on demand. 
That H. O. Amundson, as président and manager of the company, has paid the 
interest on said note twice each year. 

'■(7) That in the first part of July, 1912, the bank wanted sald note secured 
and requested Mr. Amundson to secure the same; that it was then agreed 
between Mr. Amundson, président and manager of the company, and P. O. 
Unumb, the cashier of said bank, that a mortgage should be given upon the 
company's factory ; that the casbier, Mr. Unumb, Inquired of Mr. Amundson 
who was secretary of the Bivcrside Manufacturing Company and was in- 
formed that Mrs. Amundson was ; that thereupon a new note was given for 
Baid amount, payable on demand, with interest before and after maturity 
until paid at the rate of 8 per cent, per annum. 

"That on the same day and for the purpose of seeuring the payment of said 
promissory note, the Riverslde Manufacturing Company, executed and de- 
livered a mortgage bearing date July 9, 1912, whereby it mortgaged to said First 
National Bank of Alexandria ail that tract or parcel of land lying and being 
in the county of Douglas, state of Minnesota, described as foUows, to wit: Lot 
4 of block 6 of subdivision of Lumher Yard and Mill Site Block of the original 
plat of Alexandria, Minn., according to the plat of said townsite on file and of 
record in the office of the register of deeds in and for Douglas county, Minn. — 
together with ail buildings and structures on said premises situate, together 
with ail machinery, planers, sawing machines, joining machines, sticker, gaso- 
line engine, and ail tools, equipmeuts, and attachments to said manufacturing 
plant, used in the opération of said factory, also ail manufactured goods or in 
course of construction, also ail lumber and other materlal of every nature now 
in said factory buildings, which mortgage was duly executed on behalf of 
said corporation by H. O. Amundson, its président, and M. O. Amundson, its 
secretary, with the corporate seal affixed, and acknowledged by said parties 
before P. O. Unumb, notary public of Douglas county, Minn., the certificate 
of acknowledgment reciting that said H. O. Amundson and M. O. Amundson, 
being duly sworn, said that 'he and she Is the secretary and président re- 
spectively of the Riverslde Manufacturing Company, the corporation named In 
the foregoing instrument, and that the seal affixed to sald instrument is the 
corporate seal of said corporation, and that said instrument was signed and 
sealed in behalf of said corporation by authority of Its board of directors, 
and said H. O. Amundson, président, and M. O. Amundson, secretary acknowl- 
edged said instrument to be the f ree act and deed of said corporation.' That 
the registration tax on sald mortgage was duly paid and said mortgage re- 
corded in the office of the register of deeds of Douglas county, Minn., on Octo- 
ber 3, 1912, at 2 o'elock p. m. in Book 28 of Mortgages, on page 545, and flled 
in the office of the city clerk of the city of Alexandria on October 5, 1912, at 
3 o'elock p. m. 

"(8) That the making of said mortgage, as aforesaid, had never been ex- 
pressly authorized by the board of directors, nor ratifled by them ; that none 
of the directors, except H. O. Amundson and M. O. Amundson, who executed 
the mortgage on behalf of the corporation, ever had any actual notice or knowl- 
edge of the making thereof ; that this was the flrst and Is the only mortgage 
ever given by said corporation ; that said mortgage was taken by said bank. 
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actîng through Its sald cashier, In the usual course of business, In good falth, 
and without any knowledge or notice that the same had net been authorized 
by the directors, or that M. O. Amundson was not the secretary of the corpora- 
tion, but took and received said mortgage, believing that H. O. Amundson 
and M. O. Amundson, wlio executed the same on behalf of the corporation, had 
the Power and authorlty to give the same. 

"(9) ïhat there is now due said banlj upon the note and mortgage aforesaid 
the sum of $5,000, with interest at 8 per cent, per annum from June 26, 1913." 

In addition to thèse findings of facts, the undisputed évidence shows 
that Henry O. Amundson had conducted the manufacturing estab- 
lishment for a number of years as an individual. In the year 1904 
he decided to hâve it incorporated, and the Riverside Manufacturing 
Company was accordingly incorporated under the laws of the state 
of Minnesota. The stockholders were Henry O. Amundson, who 
was made président and treasurer, Martha O. Amundson, his wife, 
who was made secretary, J. M. Amundson and John A. Amundson, 
who were his brothers, E. A. Cooper, his brother-in-law, and John A. 
Thronson. AH of thèse stockholders were directors, except his broth- 
er John A. Amundson, who was then residing in the city of New 
York, and died about three years thereafter, never having been in 
Alexandria, the home of the corporation, during the time of its ex- 
istence. There were only three stockholders' and directors' meetings 
held during the life of the corporation. At the first meeting, which 
was held on September 5, 1905, the only persons présent were Henry 
O. Amundson and a proxy for John A. Thronson. The second meet- 
ing was held in September, 1906, at which the only persons présent 
were Henry O. Amundson, his wife, Martha, and John A. Thronson. 
The third meeting was held in September, 1907, when the same three 
persons were présent. Since then no meetings of any kind, either 
stockholders' or directors', wers held. J. M. Amundson resided in 
South Dakota, several hundred miles from Alexandria, never visiting 
Alexandria, taking no interest whatever in the management of the 
corporation, and knew nothing of it. Cooper resided in another part 
of the State, some distance from Alexandria, and, although he visited 
the Amundsons at Alexandria occasionally, he took no interest what- 
ever in the management of the corporation, made no inquiries as to 
the business, nor did he know anything of it. John A. Thronson, 
who was elected secretary at the meeting in 1907, visited Alexandria 
only when he attended the two meetings, one in 1906 and the other 
in 1907. He lived in South Dakota, between 400 and 500 miles from 
Alexandria, and since 1907 had never been in Alexandria, took no 
interest whatever in the management of the business, discharged none 
of the duties of a secretary, and never inquired about the business 
of the corporation. Mrs. Amundson attended to her household duties 
and knew nothing of the business. No dividend was ever declared, 
no salary fixed for the président and other officers, but whatever 
money Henry O. Amundson needed for his living or other expenses 
he drew out of the moneys of the concern in the same manner as if 
it were his individual property. In short, there was no change what- 
soever in the management of the concern after it had been incor- 
porated, but it was conducted as if it were the individual property 
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of Henry O. Amundson, and in the same nianner as before the cor- 
poration was formed. Therefore the only question involved is wheth- 
er upon thèse facts a mortgage of a Minnesota corporation, executed 
by the président and secretary, with the seal of the corporation, to 
secure an indebtedness justly due from the corporation, the proceeds 
of which it received and used in the conduct of its business, but which 
had not been authorized by the board of directors, is a valid lien 
against the trustée in bankruptcy. 

Ordinarily the président and secretary of a corporation hâve no 
power to exécute a mortgage on the property of the corporation with- 
out authority from the board of directors ; but there are exceptions 
to this rule, and the facts in this case bring it clearly within the ex- 
ception. Whenever a président or other officer is intrusted by the di- 
rectors with the sole management of a corporation, the directors be- 
ing nonresidents, and never meeting, permitting him to manage the 
business as if it were his own, a mortgage executed by him for mon- 
eys loaned to the corporation, and received and used for its benefit 
solely, is valid. Jenson v. Toltec Ranch Co., 174 Fed. 86, 89, 90, 
98 C. C. A. 60, 63, 64 ; Cunningham v. German Insurance Bank, 101 
Fed. 977, 41 C. C. A. 609; G. V. B. Mining Co. v. First National 
Bank, 95 Fed. 23, 36 C. C. A. 633; Poole v. West Point Butter & 
Cheese Ass'n (C. C.) 30 Fed. 513, 518, decided by Mr. Justice Brevver 
when Circuit Judge; Bell, etc., Co. v. Kentucky Glass Works, 106 
Ky. 7, 50 S. W. 2, 1092, 51 S. W. 180; National State Bank v. Sand- 
ford, etc., Co., 157 Ind. 10, 60 N. E. 699; McElroy v. Minnesota, 
etc., Co., 96 Wis. 317, 71 N. W. 653; Northwestern Fuel Co. v. Lee, 
102 Wis. 426, 78 N. W. 584 ; Magowan v. Groneweg, 16 S. D. 29, 
91 N. W. 335. And the same principle has been recognized by the 
Suprême Court of Minnesota in Clearwater County Bank v. Bagley- 
Ogema Téléphone Co., 116 Minn. 4, 133 N. W. 91, 36 L. R. A. (N. 
S.) 1132, Ann. Cas. 1913A, 622. None of the directors or stockhold- 
ers seems to hâve objected to the exécution of the mortgage. This 
may well be treated as an acquiescence. Walworth County Bank v. 
Farmers' Loan, etc., Co., 16 Wis. 629; Thomp. on Corp. (2d Ed.) § 
2019. 

The statute requiring authority from the board of directors is for 
the protection of the stockholders, in order that the managing offi- 
cer may not deprive them of their property, and they alone can ob- 
ject. Hervey v. Illinois Midland Ry. Co. (C. C.) 28 Fed. 169, 174, 
decided by Mr. Justice Harlan; Westerlund v. Black Bear Mining 
Co., 203 Fed. 599, 612, 121 C. C. A. 627; In re New York Economi- 
cal Printing Co., 110 Fed. 514, 49 C. C. A. 133; Thomp. on Corp. 
(2d Ed.) ,§ 2564. As stated by Judge Sanborn, speaking for this court 
in the Westerlund Case: 

"A corporation, whicti has executed and accepted the benefits of a contract 
within the scope of its powers, that is neither wrong in Itself nor against publie 
policy, and that is defective only because In its exécution the corporation has 
failed to comply with some légal requirement enacted for the sole benefit of 
third persons, is estopped to assail it, and the beneficiaries of the requirement 
alone may avoid it. Hence the stockholders of this corporation, and they 
alone, hâve the right to avoid this lease, because they alone had any interest 



392 221 FEDERAL REPORTER 

In the compllance with tlie légal requirement that tbey should assent to Its 
exécution." 

[2] That a trustée^ in bankruptcy occupies no better position than 
the bankrupt, except as to those matters especially exceptée! by the 
Bankruptcy Act, is well settled. Hewit v. Berlin Machine Co., 194 
U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986; York Mfg. Co. v. Cassell, 
201 U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782; In re Fish Brothers 
Wagon Co., 164 Fed. 553, 90 C. C. A. 427, 26 L. R. A. (N. S.) 433 ; 
In re E. M. Newton & Co., 153 Fed. 841, 83 C. C. A. 23, affirmed 
214 U. S. 279, 29 Sup. Ct 614, 53 Iv. Ed. 997. 

The judgment sustaining the mortgage lien vvas right and is af- 
firmed. 



BISHOP V. WIGHT. 

(Circuit Court of Appeals, Eighth Circuit. February 17, 1915. Kehearing 
Denied May 3, 1915.) 

No. 4092. 

1. Evidence ®=>514 — Opinion Evidence, — Subjbcts of Expert Testimony. 

A question asked an expert witness as to the distance within whicli an 
electric coupé could liave been stopped after a flve-passenger touring car 
came in contact with one of the front wheels, turning the wheels towards 
the curb, assuming that the electric car was operating under the first or 
second speed, was properly excluded as calling for a matter which was 
not a proper subject for expert testimony, as the expert could bave formed 
no more accurate judgment of the efCect of the Impact of the touriug car 
agaiiist the electric coupé than the jurj' could form for itself, and the 
only aid he could hâve given would bave been for him to hâve stated 
within wbat distance a vehicle of the type in question and running at 
the rate given could hâve been stopped. 

[Ed. Note.— For other cases, see Evidence, Cent. Dlg. §§ 2319-2323 ; Dec. 
Dig. <S:=>314.] 

2. Municipal Coupoeations <®=>706 — Injuries from Négligent Use of 

SxiiEETS— Questions for Jury. 

Wbere, in an action for the death of a person struck by an electric au- 
tomobile while on a sldewalk, the évidence showed that défendant waa 
drlvlng hls car with due care when another automobile came in contact 
with one of tlie front wheels of his car, turing the wheels towards the 
curb, and so displacing the steering mechanism and power control as to 
teraporarily render the car beyond défendant'» power to control it, and 
that he did ail he could to stop the car before striking deceased, a ver- 
dict for défendant was properly directed. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1518; Dec. Dig. <©=>70a.] 

T. C. Munger, District Judge, disseuting. 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by Edna F. Bishop against George Wight. Judgment for de- 
fendant, and plaintiff brings error. Affirmed. 

Hughes & Dorsey and E. L Thayer, ail of Denver, Colo., for plaintiflE 
in error. 

Henry E. Eutz, of Denver, Colo., for défendant in error. 

ÊssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered lUgests & Indexes 
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Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 

MANS, District Judges. 

YOUMANS, District Judge. Edna F. Bishop brought suit in the 
State court against George Wight for the alleged négligent killing of 
lier husband, Samuel E. Bishop, and the case was removed to the fédér- 
al court, where, upon trial, at the conclusion of the évidence, the jury 
was directed to return a verdict for défendant. 

There are 32 assignments of errer. In the brief for plaintifï in errer 
thèse are reduced substantially to 2: That the court erred: (1) In di- 
recting a verdict in favor of the défendant. (2) In refusing to permit 
plaintiff's counsel to ask the witness Metz, testifying as an expert, cer- 
tain questions. , 

The complaint charges, in substance, that the défendant, Wight, was 
driving an electric automobile along one of the streets of Denver at a 
greater rate of speed than was reasonably safe, and that he so negli- 
gently operated the vehicle that he drove it suddenly and violently upon 
the sidewalk, and caused it to strike Samuel E. Bishop, who was walk- 
ing thereon, and to inflict upon him injuries from which he afterwards 
died. The answer détails the occurrences leading up to the striking of 
Bishop as follows: 

"That In the forenoon of the 25th day of July, A. D. 1912, this défendant 
was lawfully ridlng in and operating an electric automobile, directing the 
•saine in a northwesterly direction upon and along that certain street or thor- 
oughfare in the city and county of Denver, Colo., known as Fifteenth street: 
that this défendant was driving or directing said automobile on the right 
or proper side of said street, and that he was then and there exercising àll 
due and reasonable care in the management, driving, opération, and eontrol 
thereof, having regard to the location and safety of the public and the then 
condition of trafflc, and f urther that he was then and there, and at ail times in 
said complaint mentioned, in ail matters, things, and respects observing and 
couforming to ail rules, régulations, laws, and ordinances with respect to the 
opération, driving, and eontrol of vehicles, and was exercising ail due, reason- 
able. proper, or possible care in the premlses, and while so engaged, and whlle 
driving said electric automobile down or in a northwesterly direction upon 
said Fifteenth street as aforesaid, at the time aforesaid, and when withln 
about 75 feet below or northwest from the point or place where that certain 
street or thoroughfare in the city and county of Denver, Colo., known and des- 
ignated as Glenarm street, intersects with said Fifteenth street, and while and 
when this défendant was so rightfully, properly, and lawfully thereon, and 
driving thereon as aforesaid, and while this défendant was so exercising and 
observing ail due, proper, possible, or reasonable care and caution as aforesaid, 
and while he was operating and driving the aforesaid electric automobile ai 
a rate of speed not to exceed from four to six miles per hour, tîie said auto- 
mobile so driven by this défendant as aforesaid was struck with great force 
and violence by a certain very large and heavy vehicle, known and designated 
as an automobile touring car, the motive power whereof was an engine pro- 
pelled by gasoline, and which said touring car was then and there occupied, 
driven, and under the care and management of one Lester G. Palmer, who 
then and there negligently, carelessly, and unskUlfully, and wlthout having 
due or any regard for the safety of the public or of this défendant, steered, 
drove, and directed the said touring car at a high and excessive rate of speed, 
and negligently and carelessly, and in an effort to pass the electric automobile 
so driven by this défendant as aforesaid, did so manage, handle, and direct 
said touring car or automobile that the rear right wheel thereof collided witb 
and against the electric automobile so driven by this défendant as aforesaid, 
and especially did the said touring car, so negligently and carelessly driven 
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by the said Palmer as aforesaid, eollide with great force and violence against 
the left front wheel of the electric automobile of thls défendant. This défend- 
ant further avers and allèges that the steering or guiding mechanlsm or ma- 
chinery of the electric automobile so driven by this défendant was then and 
there connected wîth and attached to and operated upon the front wheels 
thereof, and that vvhen the said touring car, so driven and dlreoted by the said 
Palmer as aforesaid, eollided therewith, and with the left front wheel thereof. 
then and there the said steering mechanism, as well as the power control of 
said electric automobile, was violently dlsplaced, dislocated, and disarranged, 
and being so displaced, dislocated, and disarranged was then and there tem- 
porarily rendered wholly beyoïid the power of this défendant or of any human 
agency to control ; that so great and violent was the impact of the said touring 
car, so driven and directed by the said Palmer as aforesaid, that the electric 
automobile, so driven and occupied by this défendant as aforesaid, and not- 
withstanding the immédiate, forcible, and continued application of the brakes 
thereto by thls défendant, was suddenly and with great violence carrled to and 
thrust upon the sidewalk upon the northeasterly slde of said Flfteenth street, 
and that then and there, aud wholly beyond the power o( this défendant or any 
human agency to prevent, the said electric automobile, so driven by this de- 
fendant as aforesaid, was also carried to and thrust upon the person of said 
Samuel B. Bishop, who was then and there upon said sidewalk." 

The testimony showed that the injury occurred substantially as stat- 
ed in the portion of the answer above quoted. 

[1] The questions put to Metz were intended to elicit statements to 
the effect that after the striking of the front wheel of the electric auto- 
mobile by the hub of the wheel of the touring car, thereby causing the 
former to turn abruptly towards the sidewalk, it could hâve been stop- 
ped by Wight within such a distance as would hâve avoided the striking 
of Bishop. The questions were put in différent forms. The foUowing 
may be taken as a f air représentative : 

"Q. Suppose, Mr. Metz, that two cars are proceeding in a northerly direction 
down Flfteenth street, one an electric coupé and the other a five-passenger 
Cadillac touring car, and the left wheels of the electric coupe are approxi- 
mately 6 to 16 inches from the right car track of the inbound track — right 
rail of the inbound track — and the automobile (gas car) is operating in the 
same direction, and while going past the electric coupé the rear hub of tbe 
right rear wheel thereof cornes in Contact with the rim of the left front wheel 
of the electric, causing the front wheels to turn at an angle so that, If the 
movement of the electric coupé were continued, it would strike the curb, ap- 
parently both front wheels at the same time ; and suppose, further, that this 
Ohio electric is operated under the first or second speed, going ahead: State 
to the jury what in your judgment would be the distance that machine could 
be stopped in by an immédiate application of the brakes immediately after 
the point of contact or impact and the shuttlng off of the power?" 

The court sustained objections to thèse questions upon the ground 
that they were not matters for expert testimony. We think this ruling 
of the court was correct. 

"The primary rule, concernlng ail évidence, Is that Personal knowledge of 
such facts as a court or jury may be called upon to consider should be requlred 
of ail witnesses, where it is attainable. It is also an elementary rule that, 
where the court or jury can make their own déductions, they shall not be 
made by those testifying. In ail cases, therefore, where it is possible to inform 
thè jury fully enough to enable tliem to dispense with the opinions or déduc- 
tions of witnesses from things noticed by themselves, or described by others, 
Buch opinions or déductions should not usually be received." Evans v. l'eople, 
12 Mich. 27 ; Missouri Pac. Ry. Co. v. Fox, 56 Neb. 746, 77 N. W. 130 ; Brinks 
Chicago Express Co. t. Kinnare, 168 111. 643, 48 N. E. 446. 
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The only aid an expert could hâve given would hâve been for him to 
hâve stated within what distance a vehicle of the type in question and 
run at the rate given could hâve been stopped. It was impossible for 
him to form any more accurate judgment of the effect of the impact of 
the touring car against the electric coupé than the jury could form for 
itself. 

[2] There was no testimony tending to show négligence on the part 
of Wight. He had no control over the force which was the proximate 
cause of the injury. It was through no fault of his that the vehicle was 
turned towards, and driven upon, the sidewalk. The complaint tender- 
ed no issue on the question of due care on his part after his machine 
was struck. Even if it had, the undisputed testimony shows that he 
did ail he could to stop it. It was therefore the duty of the trial court 
to direct the jury to return a verdict in his favor. Canadian Northern 
Ry. Co. V. Senske, 201 Fed. 637, 120 C. C. A. 65, and authorities there 
cited. 

The judgment of the court below must be affirmed; and it is se or- 
dered. 

T. C. MUNGER, District Judge (dissenting). I am unable to agrée 
with the statement in the foregoing opinion that the injury occurred 
substantially as described in tbe portion of the answer quoted. That 
narrative déclares that the defendant's automobile was struck by 
Palmer's automobile as Palmer was driving around the défendant, 
thereby causing defendant's car to veer toward the sidewalk, and to 
get beyond his control. Palmer was a witness on the trial and testi- 
fied as follows: 

"Q. Mr. Palmer, I didn't gather altogether whether you meant to testlfy that 
this llttle knock that you heard came by reason of your car hltting Mr. Wlgbt's 
car or not. You were about 2% feet away when you first heard the knock. 
New, what do you mean? A. I heard two things come together — an impact. 
Q. Tou mean, Mr. Palmer, your car hit his car? A. No, sir. Q. You mean 
that you did not hit his car? A. I did not. Q. Didn't you testify in the cor- 
oner's jury Inquest? A. I did. Q. And didn't you state that you did hit the 
car on this day with your car? A. No, sir; I did not. * ♦ • Q. At the 
coroner's inquest you are supposed to hâve testifled as follows: 'I came down 
Fifteenth Street that Thursday morning about quarter past 10 or half past 
I foUowed Mr. Wight from the alley between Gleuarm and Tremont and went 
to go round him. He was going very slowly, but wasn't watchiug. When he 
got to the other side of Glenann, he slowed up and I started to go around. 
As I went around, I supposed he would be looking to see me. I went Into my 
second speed. I was 10 or 12 feet behind him for half a block. I didn't know 
that my machine struck W^ight's machine until I had gotten entirely past; 
Tliere was a car coming up the street leaving Welton, and as I went to go 
around I turned my machine in. I supposed Mr. Wight had his machine in, 
and I didn't know I had struck him. I didn't know I had struck him.' Do 
you now say that you did not strike him? A. I did not strike Mr. Wight's 
machine. Q. Did you or not testify as I hâve read? A. Tes, sir; that is 
my testimony. Q. What made you say there that you did not know you had 
struck him until you got past? You found out, after you got past, you had 
struck him? A. I supposed, when his machine went off to the curb, some- 
thing had happened. Q. But that was just a suspicion, was It? A. That was 
ail. Q. When did you find out that you hadn't struck him at ail? A. I didn't 
say I didn't strike him at ail. My machine came in contact with Mr. Wight'a 
machine. Q. I understood you to deny that fact? A. I didn't hit Mr. Wight'a 
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maebine, because I ûiâ not drive into It. Q. Was there an Impact between the 
two cars? A. There niust bave been of some kind." 

As the pétition charged that the défendant negligently operated 
his car and negligently lost control ther'eof, this testimony of Palmer 
made an issue of fact for the jury, for, if Palmer's car did not strike 
the defendant's car, then the défendant must hâve turned his car to 
the left and struck Palmer's car, and may thereby hâve lost control 
of his car. 

Neither can I agrée with the statement that "the complaint tendered 
no issue on the question of due care on his [defendant's] part after 
the machine was struck." AU witnesses agrée that the defendant's 
car turned toward the sidewalk after the two cars collided. The pé- 
tition allèges that the défendant negligently drove and directed said 
vehicle, or caused the same to be driven and directed, toward the 
sidewalk, and negligently, without applying the brake or shutting or 
reversing the power, drove and directed said vehicle upon and across 
said Fifteenth street toward the sidewalk, thence over said street and 
upon and over the curbing thereof and upon said sidewalk. While 
this pétition does not expressly state that this occurred after the cars 
collided, such an allégation was unnecessary, as it describes and char- 
acterizes the defendant's act after the cars met, and therefore does 
tender an issue on the exercise of due care by the défendant in the 
subséquent conduct of his car. 

Nor can I agrée with the statements that there was no testimony 
tending to show négligence on the part of the défendant, and that he 
did ail he could to stop his car after the collision, and before he ran 
down the deceased. If it be conceded that defendant's car was struck 
by Palmer's car, causing it to be deflected from its course down the 
street, yet the undisputed évidence is that defendant's car was turned 
and ran at almost a right angle across the street and over the curb 
and sidewalk to where the deceased was standing. The forward im- 
petus of Palmer's car could not impart much accélération to defend- 
ant's car while it pursued this course. I think the defendant's conduct 
in the control of his car after the collision was a question for the 
jury, because, by defendant's own testimony, while his car was travel- 
ing toward the curb (a distance estimated to be from 10 to 14 feet) 
défendant was sitting where he could control the car, was in full pos- 
session of his sensés, decided what he should do, and pursuant to 
that décision he says he pushed with his feet upon the brakes, and with 
his left hand turned the dise that cuts off the power; but he admits 
that, although his right hand was upon the steering lever that con- 
troUed the direction in which the car traveled, he failed to use it. 
No reason was given why he did not turn this lever, and there was 
nothing to prevent his pushing it forward and thereby changing the 
direction in which the car was going. The steering machinery was 
in good condition, and he drove the car away soon after the acci- 
dent. Whether he used ordinary care in failing to use the steering 
lever was a question for the jury, for it cannot be said, as a matter 
of law, that every reasonable man would say that a driver who held 
the power dise in one hand and the steering lever in the other, while 
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his feet rested on the power brakes, would operate the brakes and 
dise, and would not operate the steering lever. 

The foUowing question was put to the witness Metz: 

•'Suppose, Mr. Jletz, that Mr. Wlght's machine was proceeding in a nortberly 
direction, so that the left wheels were approximately 6 to 16 inches from the 
right-hand rail of the inhound traclr, and a gas car — flve-passenger touring 
car — attempted to pass the coupé at the left, and ran at a speed not to exceed 
6 or 8 miles an hour, and the hub of the rear right wheel of the gas car 
came in contact with the rim of the left front wheel of the coupé, causing 
the electric coupé- — causing the front wheels of the electrie coupé— to make 
a sudden turn to the right and start in the direction of the eurb ; and sup- 
pose, further, that the electric coupé was being operated at a speed of not to 
exceed 4 to 6 miles an hour, and immediately after the impact occurred the 
operator of the electric coupé shut off his power and applied both brakes as 
hard as he could: Would, in your judgment, the electric coupé go from its 
place near the right rail of the inbound track to the curb, up over the curb 6 
inches in height, and across the sidewalk, before It could be stopped?" 

He should hâve been allowed to answer it, because no proper ob- 
jection was made. The defendant's attorney said, "I object," and the 
court sustained the objection, and the defendant's attorney then said, 
"I move to strike out the answer," and the court struck it out. As 
no ground of objection was stated, the situation falls within the ob- 
servation of this court in M., K. & T. Ry. Co. v. Elliott, 102 Fed. 
96-105,42 C. C. A. 188, 198: 

"It will be observed that no ground for the objection is stated. The défend- 
ant simply 'objected,' which, for any légal purpose, Is exactly équivalent to 
silence." Katahdin Pulp & Paper Co. v. Peltomaa, 156 Fed. 342, 84 C. C. A. 
238; Lake Shore & M. S. Ry. Co. v. Kder, 174 Fed. 944, 98 O. C. A. 556; HoU- 
weg V. Schaefer Brokerage Co., 197 Fed. 689, 117 0. C. A. 83 ; Ogden City v. 
Weaver, 108 Fed. 564, 47 C. C. A. 483 ; Shandrew v. Chicago, St. P., M. & O. 
Ry. Co., 142 Fed. 320, 73 C. C. A. 430. 

The witness should hâve been allowed to answer this and similar 
questions put to him, because the witness was qualified, as he had been 
an operator for six years in a garage where the same kind of cars 
were sold, he had run them every day, he knew the defendant's car, 
which was sold at his garage, and was familar with conditions at the 
scène of the accident. Jurors cannot know, as well as such a mechani- 
cian, the distance in which a known car could be stopped under the 
circumstances stated, and for that reason expert testimony is admis- 
sible as an aid to the jury in determining whether due care was used 
in bringing the car to a stop. Chamberlayne on Evidence, §§ 2447- 
2450; Jones on Evidence (2d Ed.) § 381 ; Mahoning Ore & Steel Co. 
V. Blomfelt, 163 Fed. 827, 91 C. C. A. 390. 

For thèse reasons, I think the judgment should be reversed, and a 
new trial ordered. 
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ROBINSON et al. v. LONG GAS CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. February 12, 1915.) 

No. 4209. 

1. Indians <S==>16 — Lease by Guaedian— Approval. 

Uuder Act Murch 3, 1905, c. 1479, 3?> Stat. lOCO, providing tJiat no leasD 
of allotted lands in tlie Indian Territory made by any guardian shall be 
valid withoTit tlie approval of the court having jurisdiction of the proceed- 
Ings, a lease of tlie oU aud gas rlgbts in sucb lauds, made by a guardian 
and approved by tlie Secretary of the luterior under tlie provisions of Act 
July 1, 1902, c. 1375, § 72, 32 Stat. 726, but net by any court, is void. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. § 45; Dec. Dlg. 
«©=16.] 

2. Statutes cS=226 — Construction— Adoption of Constbued Statute. 

TJnder Act May 2, 1890, c. 182, § 31, 26 Stat. 94, wblch adopted for the 
Indian ïerritory tlie laws of Arkansas relating to the estâtes of minors, 
the construction theretofore placed on those laws by the Suprême Court 
of Arkansas, that a lease by a guardian was void unless approved by the 
court, was also adopted. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 307; Dec. Dig. 
<&=522G.] 

3. CouETs <S=>42— Statutes— Amendment—Implted Amendment. 

Under Act May 2, 1890, c. 182, § 31, 26 Stat. 94, whlch adopted certain 
laws of Arkansas for the Indian Territory, and provided that wherever 
the Word "county" was used in the Arkansas laws a judicial division of 
the Indian Territory should be substituted, and Act March 1, 1895, c. 145, 
28 Stat. 693, which abolished the judicial divisions of the Indian Terri- 
tory, establi.shed judicial districts, and vested in the district courts the 
same territorial Jurisdiction, which the divisions had theretofore, the 
words "judicial district" are now to be read into the Arkansas statutes 
for the Word "coiuity," instead of the words "judicial division." 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 103-170, 181-183 ; 
Dec. Dlg. €=42.] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma; Ralph E. Campbell, Judge. 

Suit to quiet title by C. O. Robinson and another against the Long 
Gas Company and another. Decree for the défendants on demur- 
rer to the bill, and plaintiffs appeal. Reversed, with directions to over- 
rule the demurrer, with leave to défendants to plead further. 

The appellants instituted this action to quiet title to certain real property 
in VVashlngton county, 0kl. The niaterlal allégations In the bill, so far as they 
are necessary to be set forth for the détermination of the Issues in thls cause, 
are that the land in controversy had been allotted to one Roscoe Parris, a 
citizen by blood of the Cherokee Nation or Tribe of Indians, and that a patent 
therefor was duly issued to him in 1906; that the allottee was an infant, 
six years of âge at the time the patent was issued to him ; that on October 
10, 1907, one William l'arris was duly appointed as his guardian by the United 
States Court for the Western District of the Indian Territory ; that the lands, 
at that time, were witUln the jurisdiction of the United States Court for the 
Northern District of the Indian Territory, and are now in the Eastern district 
of the State of Oklahoma; that on the day of his appointment the guardian 
executed and delivered a certain oll and gas niining lease to the appellee, the 
Long Gas Company, a copy of vi^hlch lease is made a part of the bill the same 
as if set out Verbatim ; that said lease shows that it was approved by the 

Êz^For other cases see same topio & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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Secretary of the Interior, but was never approved by any court whatsover; 
that under the laws of the Indian Terrltory in force at that tlme, as enacted 
by CongresR, sales of leases by guardians of the estâtes of minors vvere not 
subject to tbe appi'oval of the Secretary of the Interior, but under the exclu- 
sive control and jurisdiction of the local and proper courts having jurisdiction 
of said lands, to wit, the United States Court for the Northern District of the 
Indian Territory, but that the said lease was not authorized, conflrmed, or ap- 
proved by said court ; that the Long Gas Company did not enter upon said 
lands under the terms of said lease until about February 21, 1911; that on 
the lOth day of October, 1908, the said infant, Roscoe Parris, died unmarried, 
Intestate, and without issue, and left surviving him, as his only heirs at law, 
his father and mother, who, on the 2d day of November, 1908, being then the 
owners in fee of said lands in controversy, conveyed the same, with covenauts 
of warranty and for a valuable considération, to the plaintiffs, who thereupon 
entered upon the possession of said lands under said deed of conveyance, and 
hâve ever since eontinued in the possession thereof ; that on February 21, 1911, 
the défendant the Long Gas Company assigned Its lease from William Parris, 
guardian as aforesaid, to its codefendant, the Galer Gas Company ; that on the 
llth day of August, 1911, the Galer Gas Company, without the consent of the 
plaintiffs, or either of them, wrongfully entered upon said lands and com- 
menced opérations thereon, and to drill and explore the same for oil and gas 
mining purposes, completing the same on the 26th day of September, 1911, and 
hâve ever slnce produeed from said well gas in large and profitable quantities ; 
that plaintiffs do not know the exact extent to which the gas is now produeed 
or bas been produeed by the défendant, but they believe it to be about 8,000,000 
cubic feet dally ; that the value of the gas Is about $25 per million cubic feet, 
which, at the présent rate of production, amounts to about $200 per day; 
that at the rate at which the défendant is now extracting gas underlying said 
lands the value of the lands has been greatly depleted and wasted, and if per- 
mitted to continue their opérations the minerai value of the lands wlll be 
toally destroyed ; that the value of the right to extract oil and gas from said 
lands is of great value, exceeding the sum of $30,000 ; that on the 4th day of 
January, 1912, plaintiffs notifled the défendants in writing to qult and dellver 
up the premises to them, which they hâve declined to do. 

The prayer of the bill is that it be decreed that the défendants hâve no in- 
terest or estate, right, or title whatsoever in and to said lands, or to the min- 
ing right thereon ; that the lease be canceled ; that plaintiffs' title be declared 
good and valid, and that the défendants be enjoined and restrained from as- 
serting any claim whatsoever in and to said lands ; that the défendants ac- 
count to plaintiffs for the value of ail gas produeed, removed, and sold ; and 
that pending the détermination of the cause a receiver be appointed. The 
bill was flled on April 19, 1912. To thls bill of complaint the défendant de- 
murred, upon the ground that It is multifarlous and that it is whoUy without 
equity. The demurrer was sustained upon the last-mentioned ground. A final 
judgment having been rendered in favor of the défendants, the plaintiffs hâve 
appealed to this court. 

H. B. Martin and A. F. Moss, both of Tulsa, 0kl., for appellants. 

John H. Brennan, of Bartlesville, Okl., Altes H. Campbell, and John 
F. Goshorn, both of Ida, Kan., J. Wood Glass and Charles I. Weav- 
«r, both of Nowata, Okl., and A. C. Malloy, of Hutchinson, Kan., for 

appellees. 

Before SANBORN and SMITH Circuit Judges, and TRIEBER, 

District Judge. 

TRIEBER, District Judge (after stating the facts as above). Sec- 
tion 30 of the act of Congress of May 2, 1890 (26 Stat. 94, c. 182), 
divided the Indian Territory into three judicial divisions, there being 
only one district for the entire territory. Section 31 of that act adopt- 
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ed for the territory certain lavvs of the state of Arkansas, digested 
in Mansfield's Digest, and among them those in relation to the ad- 
ministration of tlie estâtes of deceased persons and minors, and also 
provided that the courts of the Indian Territory should possess the 
powers of courts of probate under the laws of the state of Arkansas as 
they appear in Mansfield's Digest. Section 32 f urther provides : 

•'Tho Word 'county,' as nsed In any of the laws of Arkansas whieh are put 
in force in tlie Tnrtian Territory by the provisions of this act, shall he con- 
strucd to embrace the territory within the limits of a judlcial division in said 
Indiiin Territory; and whenever in said ]aws of Arkansas the word 'county' 
is «sed, the words 'judicial division' niay be substituted therefor, in said In- 
dian Territory, for tlie purposes of this act." 

Section 2 of the act of April 28, 1904 (33 Stat. 573, c. 1824), pro- 
vides that: 

"AU the laws of Arkansas heretofore put in force in the Indian Territory 
are h(u-cby oontinued and extended in their opération, so as to embrace ail 
perscns and estâtes in said territory, whether Indian, freedmen, or otherwise, 
and ïuU and complète jurisdiction is hereby conferred upon the district courts 
In said territory in the settlements of ail estâtes of decedeuts, the guardian- 
ships of rainors and incompétents, whether Indiaus, freedmen or otherwise." 

The act of March 1, 1895, established three districts for the ter- 
ritory, abolished the divisions which were created by the act of May 
2, 1890, and vested in the district courts the same territorial jurisdic- 
tion wliich the divisions had theretofore. The act of March 3, 1905 
(33 Stat. 1060, c. 1479), contains a provision that : 

"Xo lease made by any administrator, exécuter, guardian, or curator shall 
be valid or euforceable without the approval of the court having jurisdictiou 
of the proceedings." 

The provisions of Mansfield's Digest applicable to leases and sales 
of property of minors are as follows: 

"Sec. HÔ02. The probate court shall order the proper éducation of minors ac- 
cordinj; to their means, and for that purpose may, from time to time, make 
tho nei-essary appropriations of the money or Personal estate of any minor, 
and when the persoiial estate shall be insullicient or not applicable to the ob- 
ject, upon application the court may order the lease or sale of real estate, or 
so much thereof as may be requisite, or that the same be mortgaged for not 
less than two-thirds of its real value, to raise the funds necessary to com- 
plète the éducation of such minor." 

"Sec. R506. Whenever any guardian or curator shall sell any real estate be- 
longiug to bis ward under an order of court, he shall report such sale to the 
court orderiiig the same lu the same nianner as executors and admlnistrators 
are required by law to report sales of real estate made by them for the pay- 
ment of debts ; and such sale, if approved by said court, shall be valid to ail 
inteuts and purposes. If the court refuse to approve the report, the order 
of sale shall thcrcupon be renewed, and the same proceedings shall be had as 
upon the original order." 

"See. OÔ09. When it shall appeâr that it would be for the benefit of a ward 
that bis real estate, or any part thereof, be sold or leased and the proceeds 
put ou interest, or invested in productive stocks, or in other real estate, his 
guardian or curator may sell or lease the same accordingly upon obtaining 
an order for such sale or lease from the court of probate of the county in 
which such real estate or the greater part thereof shall be situate. 

"Sec. 8510. To obtain such order, the guardian or curator shall présent to 
the court a pétition setting forth the condition of the estate and the facts and 
circumstances on which the pétition is founded. 
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"Sec. 3511. If, after a full examlnation on the oath of crediteble and disin- 
terested witnesses, it appears to the court that it would be for the benefit of 
the ward that the real estate, or any part of it, should be sold or leased, the 
court may make an appropriate order for such sale or lease, under such rég- 
ulations and conditions, subject to the provisions of this chapter in relation 
to the sale of real estate of minors, as the court shall consider suited to the 
case, flrst requiring the guardian or curator to enter into good and sufficient 
bonds to make such leases and conduct such sales with fidelity to the inter- 
est of his ward, and faithfuUy to aceount for the proceeds of such sales and 
leases according to law and as tbe order of the court may require." 

[ 1 ] Counsel hâve very ably argued the question whether this lease 
was made under the provisions of section 3502 or sections 3509 to 
3511 of A'Iansfield's Digest. The conclusions we hâve reached make 
it unnecessary to détermine that question. The lease filed as a part 
of the complaint fails to show that it was ever authorized or approved 
by any court, the only approval indorsed thereon having been made 
by the Secretary of the Interior. The record shows that the form 
of the lease used was one which had been prepared under section 72 of 
the act of July 1, 1902 (32 Stat. 726, c. 1375), which required the ap- 
proval of leases to be made by the Secretary of the Interior ; the pro- 
vision of the act of March 3, 1905, which déclares that "no lease made 
by a guardian without the approval of the court having jurisdiction 
shall be valid or enforceable," evidently having been overlooked. That 
the approval of the Secretary of the Interior was not necessary when 
the lease is approved by the court has been expressly decided by this 
court in Morrison v. Burnette, 154 Fed. 617, 83 C. C. A. 391. 

[2] In addition to what has been said, it is important to notice that 
the construction placed upon the sections of Mansfield's Digest, herein- 
before set ont, by the Suprême Court of the state of Arkansas before 
thèse statutes were adopted for the Indian Territory, had been uni- 
form that a deed or lease by the guardian of a minor, without ap- 
proval by the probate court having jurisdiction of the subject-matter, 
is void, and that no title or estate passed until it was confirmed by the 
court. Guynn v. McCauley, 32 Ark. 97 ; Reid v. Hart. 45 Ark. 41 ; 
Ambleton v. Dyer, 53 Ark. 224, 13 S. W. 926; Alexander v. Hardin, 
54 Ark. 480, 16 S. W. 264. Ail of thèse cases had been decided by 
the highest court of the state of Arkansas prior to the adoption of 
thèse statutes for the Indian Territory. The law is well settled that, 
when a statute of another state is adopted, the presumption is that 
the construction which had been theretofore placed upon it by the 
highest judicial tribunal of the original state is adopted with it. Brown 
v. Walker, 161 U. S. 591, 16 Sup. Ct. 644, 40 L. Ed. 819; Willis v. 
Eastern Trust & Bank Co., 169 U. S. 295, 18 Sup. Ct. 347, 42 L. Ed. 
752; Henrietta M. & N. Co. v. Gardner, 173 U. S. 123, 19 Sup. Ct. 
327, 43 L. Ed. 637; J. M. Robinson & Co. v. Belt, 187 U. S. 41, 23 
Sup. Ct. 16, 47 L. Ed. 65; Maki v. Union Pacific Coal Co., 187 Fed. 
389, 109 C. C. A. 221 ; Blaylock v. Muskogee, 117 Fed. 125, 54 C. C. A. 
639; Harrill v. Davis, 168 Fed. 187, 94 C. C. A. 47, 22 L. R. A. (N. S.) 
1153. 

Robinson & Co. v. Belt, supra, was a case which arose in the courts 
of the Indian Territory and required a construction of one of the 
laws in Mansfield's Digest. The statute having been construed by the 
221 F.— 26 
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Suprême Court of Arkansas before its adoption for the Indian Ter- 

ritory, the court held : 

"In adoptlng this law wlth respect to assignments, the courts of the Indian 
Toriitory are also bound to respect the décisions of the Suprême Court of 
Arkansas interpreting that law. In more than one case we hâve had oc- 
< asion to hold that, if a foreign statute be adopted in this country, the déci- 
sions of foreign courts In the construction of such statute should be consid- 
ered as Incorporated into It." 

In the Blaylock Case, which also arose in the Indian Territory, this 
court said on that point: 

"The more reasonable rule, the rule sustalned by the Suprême Court and 
by the great weight of authority, undoubtedly is that a municipality which Is 
invested wlth the power and charged wlth the duty to make and repair Its 
streets and sidewalks is llable to any Indlvldual for the injury which he sus- 
tains from its négligence In the exercise of this power or In the discharge of 
this duty. * • * But the Suprême Court of the state of Arkansas had 
adopted and afflrmed the converse of this rule prior to the enactment in the 
Indian Territory of chajiter 29 of Mansfield's Digest of the Laws of Arkan- 
sas. * * * The adoiition of a statute or a law previously in force in some 
other jurlsdiction is presumed to be the adoption of the interprétation thereof 
which had been theretofore placed upou it by the judlclal tribunal whose duty 
it was to construe it." 

As the record fails to show that the lease to the défendants was 
ever authorized or approved by any court having probate jurisdiction 
in the Indian Territory, it is cleariy unenforceable and void. 

[3] The fact that the divisions of the court as originally provided 
in the act establishing a United States Court in the Indian Territory 
were aboHshed by the Act of March 1, 1895 (28 Stat. 693), and three 
districts established in lieu of them, made the latter the successors of 
the former, and the word "division" must be treated as amended to 
read "district." If, as contended by counsel for appellees, the change 
îrom divisions to districts deprived the district courts of ail jurisdic- 
tion in those matters, then the provision of the act of 1905 requiring the 
approval of the court exercising probate jurisdiction would be mean- 
ingless. As the act of 1905 was enacted after the change from divi- 
sions to districts had been made, it cleariy shows that the intention of 
Congress was to invest the district courts with such jurisdiction. 

The court below erred in sustaining the demurrer to the complaint, 
and the cause is reversed, with directions to overrule the demurrer, 
with leave to the défendants to plead f urther, if so advised. 



VOSBURG CO. V. WATTS et al. 

(Circuit Court of Appeals, Fourth Circuit. February 2, 1915.) 

No. 1282. 

1. LOGS AND LOGGING <®=>3 CONVEYANCE or GeOWINQ TIMBEE— RiGHI TO CUT 

AHD ReMOVE — InJUKT TO Trees Resebved. 

A conveyance of the timber on certain land above a specified size, with 
the right to eut, manufacture, and remove the same, and to use the land as 
may be proper and requlsite for that purpose, does not give the grantee 
the right to destroy or injure the smaller timber reserved, except to the 

®=5Fi>r other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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extent that Is requisite In cutting and removlng that conveyed ; but he 
has the right to use modem and economlcal appUances, although they were 
not in use when the conreyance was made, where, owing to the nature of 
the soil or other conditions, it is reasonably uecessary to secure tne timber 
purchased. 

[Ed. Note. — For other cases, see Logs and Logging, Cent. Dlg. §§ 6-12; 
Dec. Dig. @=>3.] 

2. Coi-RTs <S=>352 — Pbocedtjee— Equity Iîules— Submitting Questions to 

JUBY. 

New equity rule 23 (lf)8 Fed. xxiv), which provides that if, in a suit 
in equity, a matter ordinarily deterniinulile nt hiw arises, it shall be de- 
teruiined according to the principles applicable, "without sendlng the case 
or question to the law side of the court," does not deprive the court of the 
discretlonary right to refer to a jury a question of fact which is Inci- 
dental and subordinate to the main contention. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 926-932; Dec. 
Dig. <g=»352.] 

Appeal from the District Court of the United States for the East- 
ern District of South Carolina, at Columbia; Henry A. Middleton 
Smith, Judge. 

Suit in equity by R. C. '^Vatts and others against the Vosburg Com- 
pany. Decree for complainants, and défendant appeals. Modified and 
affirmed. 

Wm. H. Lyles, of Columbia, S. C. (Lyles & Lyles, of Columbia, 
S. C, on the brief), for appellant. 

VV. P. Pollock and C. L. Prince, both of Cheraw, S. C. (Stevenson 
& Prince, of Cheraw, S. C, on the brief), for appellees. 

Before PRITCHARD and KNAPP. Circuit 'judges, and WAD- 
DILL, District Judge. 

KNAPP, Circuit Judge. The appellees in this case (plaintifïs be- 
low) are the owners of the tract of land described in the complaint. 
By deed dated February 29, 1904, they conveyed ail the timber there- 
on, "which will measure at the base, when eut, 12 inches or over in 
diameter," to J. R. Paschall and others. The time allowed the gran- 
tees in which to eut and manufacture the timber sold was ten years; 
but provision was made for an additional period of five years, if de- 
sired, for a stated considération. Paschall and his associâtes svibse- 
quently conveyed to the N. L. Hoover Lumber Company, which gave 
a mortgage on the timber to a trust company and defaulted. The 
mortgaged property was sold in foreclosure proceedings, under a de- 
cree dated January 12, 1911, to one Du Boise, who later conveyed the 
same to the appellant. The deed of February 29, 1904, gave to the 
grantees the rig'ht "to enter upon said lands and erect thereon sheds, 
shanties, and other érections, place machinery thereon, make such dirt 
roads or tramroads as may be needed to use same in going upon, over, 
or through said lands, and generally to use said lands as may be proper 
and requisite for the cutting and manufacturing of the timber herein 
conveyed" ; and it appears that appellant, when it began to eut and 
remove the timber, used for that purpose two steam skidders — oné 

<g=For other cases see same topic &. KKY-NUMBER in ail Key-Numbered Digeats & Indexes 
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an overhead machine, and the other described as a "snaking" machine. 
The use of thèse skidders resulted, as was claimed, in the destruction 
of a large portion of the reserved young timber — that is, timber less 
than 12 inches in diameter — and this suit was brought, in February, 
1913, to enjoin the opération of slddders "in such manner as to de- 
stroy the timber of plaintiffs," and for an accounting of the damages 
already occasioned by the use of thèse machines. 

The trial court gave judgment for the plaintiffs, and granted an 
injunction against the défendants, "enjoining and restraining them from 
the opération of the skidder, or the use of any methods for cutting and 
removing of the timber that will unnecessarily destroy and injure the 
timber reserved to the grantors in the deed of conveyance ; such injunc- 
tion, however, not to operate to prevent the use of the skidder in the lo- 
calities designated as sloughs, where the nature of the soil forbids the 
use of the older methods of cutting and removing it, or in localities 
where the timber is of such a character that there is substantially no 
timber the size reserved which can be materially injured by the skidder: 
Provided, that nothing herein shall be construed to permit the use of the 
skidder from such points as that the transit of the timber eut from 
the point in which it is permitted to be used for the purpose of re- 
moving under this order to the point of loading for transportation shall 
unnecessarily injure or destroy any of the timber reserved by the deed 
herein." The défendant thereupon brought the case to this court upon 
an assignment of errors which présent the questions to be determined. 

On the trial défendant offered in évidence the record and decree 
in the foreclosure suit above mentioned, which was set up in its an- 
swer, and error is alleged because this évidence was excluded. It 
appears, as we understand from the record in this case, that in addi- 
tion to the timber rights conveyed by the deed of February, 1904, the 
Hoover Lumber Company leased from R. C. Watts two other tracts 
upon which the buildings were to be placed, and which included the 
right to construct a tramroad across certain lands for the purpose 
of hauling timber from other lands upon which that Company had ac- 
quired the timber. Because of failure to pay the rent due him under 
thèse leases, Watts brought suit in the state court to déclare the leases 
forfeited and for a delivery of the premises to him, and judgments 
were entered accordingly. The trustée of the mortgage thereupon in- 
stituted the foreclosure suit, and asked that Watts be restrained from 
asserting his forfeiture. Watts was made défendant in that suit as 
the hôlder of the judgments obtained by him, and because of certain 
allégations in the bill charging him with interfering with the company 
whose property was sought to be foreclosed. By an order made on 
the llth of January, 1911, ail statements derogatory to or reflecting 
upon Watts were withdrawn and the judgments held by him ordered 
to be paid; and we agrée with the trial court that the effect of this 
order was practically to dismiss Watts from any further connection 
with the foreclosure suit. 

Without reciting the facts hère referred to in greater détail, it is 
sufficient to say that we perceive no ground upon which the record in 
the foreclosure suit was admissible in this case. That suit was brought 
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to foreclose the mortgage and sell the property because the mortgagor 
had failed to make the payments which the mortgage secured, and 
neither the rights of the mortgagor in respect of cutting timber, which 
were presumably the same and obviously could net be greater than 
the rights of the original grantees, nor the HabiHty of the grantees or 
their successors for wastage, were involved in that case. The decree 
of foreclosure was upon no ground then in issue against Watts, for 
the allégations in the. bill, as to his interférence and other like mat- 
ters, had been withdrawn, and provision was made in the decree for 
the payment of his judgments. The fact that he was made a défend- 
ant as a judgment créditer subséquent to the mortgage put no obliga- 
tion upon him to assert in that case, even if he then believed or claimed 
it to be the fact, that the reserved rights of the grantors in the deed 
of 1904 in the unsold young timber were being destroyed or impaired 
by wasteful methods of. cutting. Indeed, as we see the matter, Watts 
had no standing to litigate in the foreclosure suit, even if he had de- 
sired to do so, the questions at issue in this case. Moreover, this suit 
is against the assignée of the purchaser at the foreclosure sale in 1911, 
and its opérations did not begin until some time thereafter. The de- 
cree of foreclosure conferred no rights which were not granted in 
the original conveyance, but merely stated and confirmed them. It was 
in no sensé an adjudication of any issue raised in this case, and had no 
effect whatever upon the reserved rights of Watts and the other plain- 
tiffs under the deed of 1904. We are therefore of opinion that this 
évidence was properly excluded. 

So far as the other errors assigned are based upon fîndings of fact 
to the efïect that the use of skidders in removing timber is as a gên- 
erai rule more injurions to small timber reserved than its removal by 
other and older methods of opération, and that in this case damage 
was done by défendant not necessarily incident to the removal of the 
timber sold, in that timber under the size permitted to be eut had been 
damaged and destroyed to an extent not required for the proper re- 
moval of the timber conveyed, we are of opinion that no ground of 
reversai bas been made to appear. The case was tried by an experi- 
enced judge, who is thoroughly familiar with timber leases and lum- 
ber opérations of this character, and we are satisfied, after careful ex- 
amination of the testimony, that his fîndings reflect the substantial 
truth concerning the opérations in question. Certainly there is no such 
prépondérance of proof in favor of the défendant as to warrant us 
in reaching a différent conclusion. Without reviewing the voluminous 
lestimony upon this point, which exhibits the usual phases of disagree- 
ment and contradiction, we hold the fact to be established that the use 
of steam skidders in getting the eut timber to the tramway, as they 
were ordinarily used by défendant, would in the nature of the case 
be more injurious and destructive to the young trees reserved than 
the use of carts and other vehicles for the same purpose, and that 
the methods pursued by défendant and the skidders used in its op- 
érations hâve injured to a quite unnecessary extent, on some por- 
tions of the tract at least, the undersized trees belonging to the plain- 
tiffs. 
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[1] In construîng the language of the deed for the purpose of de- 
termining the rights of the parties, the learned trial judge held that 
its effect was to give "the grantee an estate in fee simple in the timber 
sold, qualified by the obligation to remove it within the time specified, 
together with an easement granting it the right to use the lands as 
may be proper and requisite for the cutting and manufacturing of 
the timber therein conveyed." It was accordingly found as a con- 
clusion of law : 

"That this (Jeed is to be construed so as to harmonize the estate reserved 
in timber less than 12 inches at the base to the grantor with the estate con- 
veyed, so as If possible the grantee shall obtaln full beneflt of the property sold 
to and paid for by him, but subject to the duties that the estate reserved by 
the grantor shall not be injured or impalred in any way further than may be 
requisite for the enjoyment by the grantee of the estate in the property sold." 

And it was said to follow as a further conclusion of law : 

"That under the tanguage of this deed the grantee had no rlght, In cutting, 
removlng, or manufacturing the timber conveyed, to injure the condition or 
value of the timber reserved, except to the extent that might be requisite for 
the cutting and removal of the timber conveyed." 

We are of opinion that this construction of the deed is substantial- 
ly correct. It gives to the language used a practical interprétation, 
which seems to us to express what was probably in contemplation by 
the parties when the conveyance was made. The grantee is secured 
the reasonable enjoyment of the timber rights acquired, and the gran- 
tors are reasonably protected from needless injury to the property re- 
served. The use of skidders is prohibited where they will unneces- 
sarily destroy and injure the unsold timber, and permitted in places 
where other means could not be employed except at prohibitive cost. 
It appears that skidders had not been much used in this section of the 
country, or were only beginning to come into use, when the deed of 
1904 was executed; and it is therefore not unlikely that the grantors 
supposed the removal of the timber sold would injure the reserved 
timber only to such extent as ordinarily resulted from cutting and re- 
moval by the means then usually employed, and the grant may hâve 
been made with that expectation. But, even if this be assumed, it 
would not follow that the grantee should now be prevented from us- 
ing modem and much more economical appliances to the extent that 
such use will not unreasonably impair the reserved rights of the gran- 
tors under their conveyance. The grantee should be allowed to use 
skidders and other suitable devices when they can be employed to ad- 
vantage, provided their use does not resuit in substantial injury to the 
unsold trees which would otherwise be avoided. The grantee may 
not inflict gênerai and widespread destruction upon the undersized 
trees by the use of steam skidders or other machines, and the grantors 
may not prohibit the use of economical methods and appliances which 
can be employed without unreasonable disregard of their property 
rights. 

It is the évident aim and intent of the decree under review to give to - 
the terms of this timber grant a reasonable and practical construction, 
and we see no reason for doubting that it will work out a close ap- 
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proximation to justice b€tween the contending parties. While the 
gênerai injunction contained in the decree, enjoining the opération of 
skidders or other methods of cutting and removing the timber "that 
will unnecessarily destroy and injure the timber reserved to the gran- 
tors," is not open to criticism, we are of opinion that the limitations 
or exceptions contained in the proviso should be somewhat modified, 
at least to such extent as will remove an apparent or possible am- 
biguity. It is deducible from the testimony, and indicated in the find- 
ings of the trial court, that there are, roughly speaking, three kinds of 
conditions or localities on this timber tract where the use of skidders 
should be permitted. The decree set forth in the record allows the 
use of skidders "in the localities designated as sloughs, where the na- 
ture of the soil forbids the use of the older methods of cutting and 
removing, or in localities where the timber is of such a character that 
there is substantially no timber the size reserved that can be materially 
injured by the skidder." If the phrase, "where the nature of the soil 
forbids the use of the older methods of cutting and removing," is 
intended to be a définition of sloughs, as might be claimed, and as was 
apparently inferred by appellant, since one of the errors assigned is 
directed to this point, it would follow that there are only two kinds of 
places in which the decree permits skidders to be used, namely, sloughs 
and localities where there is little or no small timber. We do not as- 
sume that this was so intended, and counsel for appellees were under- 
stood on the argument to virtually disclaim such a construction. It 
was said, however, that the word "sloughs" describes a definite and 
well-known condition, and that timber could not be removed from a 
place of that description by the use of the older methods of cutting and 
removing, except at an expense which would be wholly prohibitive. 
But there may be and apparently are other places which are not sloughs, 
or properly so designated, where because of the nature of the soil or 
other peculiar and extraordinary conditions the timber could not be 
removed without the use of skidders or other mechanical appliances, 
and it seems plain to us that the reasonable use of skidders should be 
permitted in such places. 

In order, therefore, that this matter may be freed from uncertainty, 
the injunction should be so modified as to permit the use of skidders 
(1) in sloughs; (2) in localities where the nature of the soil or other 
peculiar and extraordinary conditions forbid the use of the older meth- 
ods of cutting and removing; and (3) in localities where the timber 
is of such character that there is substantially no timber the size re- 
served that can be materially injured by the skidder. It is already pro- 
vided in the decree that the défendant may apply to the court and 
produce testimony and maps for the purpose of having defined and 
marked the localities in which the use of skidders is enjoined and 
those in which it is permitted, and this will enable the court to give 
précise and concrète application of the terms and intent of the de- 
cree, if the parties do not agrée among themselves. The difficulties of 
the case, as we apprehend, do not arise from the légal principles in- 
volved, but rather and mainly in their practical application; and it 
is believed that a sincère effort on both sides to conforra to and put 
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irrto effect the décision herein made, which substantially affirms ths 
ruling of the court below; as that ruling is understood, will make it 
comparatively easy to avoid further litigation. 

[2] The court below found that the testimony was too vague and 
indefuiite to permit a décision as to how much of the unnecessary dam- 
age had been done by the défendant and how much by its predecessors, 
and accordingly directed that the foUowing issues be submitted to a 
jury : 

"Wliat is the araount of the damage in money which bas been Inflicted upoii 
the complaiiumt as owners of the land desoribed in the deed by tbe unneces- 
sary injury or destruction of the growing timt.er thereon measuring at the time 
of its in.iury or destruction less than 12 inehes in diauieter at the base, by the 
présent défendant in tlie course of its opérations in cutting and removing the 
timber from said land." 

An assignment of error is based upon this direction, because it is 
alleged to be in violation of rule 23 of the rules of practice for courts 
of equity of the United States, and because it fixes the time for as- 
certaining the size of the timber injured as the time of its injury or 
destruction. The equity rule in question reads as f ollows : 

"If in a suit in equity a matter ordinarily determinable at law arises. such 
matter shall be deterinined in that suit according to the principles applicable, 
without sending the case or question to the law side of the court." 

We are unable to find a violation of this rule, the purpose of which 
is obvious, in ordering a particular question of fact in this cause to be 
submitted to a jury. The case has not been sent to the law side of the 
court, an^ we are confident that the rule was not intended to deprive a 
court of equity of the discretionary right to bave its "conscience en- 
lightened," as the phrase has it, or its work facilitated by referring to 
a jury some question of fact which is incidental and subordinate to 
the main contention. The principal relief sought by plaintiffs in this 
suit is an injunction against the invasion of their rights in the future; 
the question upon which the judgment of the jury is desired is a minor 
and relatively unimportant issue. 

So far as the question submitted to the jury includes or prescribes 
a measure of damages, or may be so regarded, we are not prepared to 
hold that it is erroneous, in view of the facts disclosed by the testi- 
mony already taken. Granting that the défendant will bave the right 
later on to eut trees which at présent are less than 12 inehes in di- 
ameter, and which may grow to that size before the period limited 
for removal expires, nevertheless it is likely to happen in respect of 
many, if not most, of such trees that either they will not be large 
enough to eut within the time limited, or that the défendant will not 
exercise its right to eut them. However it may turn out as to trees 
that are now under 12 inehes, we are of opinion that the plaintiffs 
bave an existing property right in such trees which they are entitled 
to bave protected. In our judgment the assignment of error hère con- 
sidered is without substantial merit. 

It follows that the decree appealed from is right, except to the ex- 
tent that it may need to be modifîed in accordance with the views 
hereinbefore expressed, and, as thus modified, it will be affirmed. 
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THE TEANSFEE NO. 12. 

THE TICELINE. 

(Circuit Court of Appeals, Second Circuit. February 9, 1915.) 

No. 71. 

1. Collision <S=395 — Steiam Vessels — Mutual Wattutb. 

A collision at the point of Hom's Hook, In East Elver, between two 
tugs with tows alongside, approaehlng along the shore from opposite di- 
rections, Jield due to the faults of both vessels — the one passing down 
with the fiood tide, having seen the steam of the other approaching, be- 
ing in fault for not stopping in the bight of the Hook until they had 
passed ; and the other for not hearlng the bend signal of the down-bound 
boat. 

[Ed. Note.— For other cases, see Collision, Cent Dig. §§ 200-202; Dec. 
Dig. ®=95. 

Collision with or between towiug vessels and vessels in tow, see note 
to The John Englis, 100 C. C. A. 581.] 

2. Admiralty (g=321 — Action for Wrongful Death — Seamen. 

Under Code Civ. Proc. N. Y. § 1902, which permits recovery for wrong- 
ful death in case défendant would hâve been liable to décèdent for the 
injury If it had not resulted in death, an action may be maintained in 
admiralty for the death of a seaman, through the négligence of the œas- 
ter, against the vessel or owners. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 218-220 ; Dec. 
Dig. (S=521.] 

8. Admiralty <g=>51 — Suit in Eem — Death of Libelant. 

A suit in rem against a vessel for personal injuries sustalned In a col- 
lision does not abate by the death of the libelant ; his right of action be- 
Ing in the nature of a maritime lien. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 430-432 ; Dec. 
Dig. <S=»51.] 

4. Shipbing <S=359 — Master — Eesponsibility for Navigation. 

A vessel of the United States bas but one master, who Is the person 
named in her certiflcate of registry or enrollment. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 219-221; Dec. 
Dig. (@=>59.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 208 Fed. 670. 

Carpenter & Park and H. E. Mattison, ail of New York City (Sam- 
uel Park, of New York City, and William S. O'Brien, of counsel), for 
The Ticeline. 

Charles M. Sheafe, Jr., of New York City (James T. Kilbreth, 
of New York City, of counsel), for The Transfer No. 12. 

Peter S. Carter, of New York City, for C. W. Crâne & Co. 

Burlingham, Montgomery & Beecher, of New York City (Charles C. 
Burlingham and Chauncey I. Clark, both of New York City, of coun- 
sel), for O'Donnell. 

Black, Varian, Bigelow & Somers, of New York City (Warren Bige- 
low, of New York City, of counsel), for Lavin. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

4(s>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe! 
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WARD, Circuit Judge. Tliese are pétitions to limit liability of the- 
New York, New Haven & Hartford Railroad Company, as owner of 
Transfer No. 12, and of Jolin Rugge, Jr., and Howard H. Hayne, as 
owners of the tug Ticeline, formerly called the R. B. Little. 

[ 1 ] September 3, 1909, at about 9 :45 a. m., the day being clear and 
the tide strong flood, No. 12, with a loaded carfloat on each side, and 
the Ticeline, with a loaded scow on her starboard side, came into col- 
lision just off and close to Horn's Hook at the foot of Eighty-Ninth 
Street, New York. No. 12 had come from Oak Point in the Bronx, 
intending to go through the east channel off Blackwell's Island to 
Greenville, N. ]., and finding the passage between Mill Rock and Hal- 
let's Point, Astoria, obstructed, passed between Ward's Island and 
Mill Rock and westward of Mill Rock toward Horn's Hook. The 
Ticeline was bound from Newtown creek to ISIst street, Harlem River. 
Each vessel was navigating so as to get the best ont of the flood tide. 
No. 12 headed toward Horn's Hook in the eddy tide, intending when 
reaching the Hook to starboard and head for the east end of Black- 
well's Island, and so allow for the efifect of the flood tide in getting into' 
the east channel. The Ticeline was coming up close to the New York 
shore, intending to get the tide where it split into the bight west of 
Mill Rock and so avoid the strength of the tide going through Hell Gâte. 
Neither vessel could see the other as they approached on account of 
the bluff at Horn's Hook. Each gave the bend signal of one long blast 
required by rule V of the Inland Rules, but neither heard the signal 
of the other. No. 12, however, saw the steam coming from the Tice- 
line's whistle, and knew that a steam vessel was approaching. When 
No. 12, as the resuit of starboarding, showed up around the Hook to 
the Ticeline, as her witnesses say, or shortly bef ore that, as the witness- 
es from No. 12 say, the vessels exchanged a signal of one whistle. 
It is not important which blew first. No. 12 ported so effectually that 
her starboard float took the rocks oflf the Hook at the time of the col- 
lision. The Ticeline, on the other hand, changed her course so little 
that she came into contact about amidships with the port corner of the 
port float and sank. 

The District Judge held that the starboard hand rule appHed to the 
situation and that both vessels were at fault; No. 12 for not keep- 
ing out of the way, and the Ticeline for not assisting the manœuver 
by starboarding more or sooner. This would hâve been a departure 
from the rule that she keep her course and speed. The courses of 
the two vessels were such "as to involve risk of collision," and in so far 
the starboard hand rule did apply ; but in rivers, especially at bends, 
courses cannot be held, or at least must often be changed. Therefore 
in such situations an understanding ought to be come to. As a matter 
of fact the intention of each vessel in this case, though not known 
to the other, made them meeting vessels. No. 12 intended to pass 
through the east channel, and the Ticeline intended to pass into the 
bight on the flood current. This would hâve brought them starboard 
to starboard. When, however, the signal of one whistle was ex- 
changed, No. 12 changed her intention and determined to go into the 
west channel, which would cause the vessels to pass port to port. But, 
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whether the vessels are to be treated as on crossing or on meeting 
courses, we think each was at fault. When No. 12 discovered a steam- 
er approaching the Hook close to the New York shore, she did not 
know whether the steamer was bound for Harlem or through Hell 
Gâte. Prudence required her to wait in the bight of the Hook, as she 
might easily hâve done until the navigation had been decided on. The 
Arrow, 214 Fed. 743, 131 C. C. A. 49. On the other hand, the Tice- 
line was at fault for not hearing the bend signal of No. 12 and coming 
to a timely understanding. The force of the flood tide upon the scow 
on her starboard side made it very difficult for her to go to starboard 
when she did port her helm. We are satisfied that the decree should 
be affirmed on the merits. 

[2] Claims other than those of the vessels themselves are: That of 
the owners of the scow in tow of the Ticeline for damages sustained ; 
claim of the administratrix of John O'Donnell, a deck hand on the 
Ticeline, who was killed in the collision ; claim of John Lavin, a fire- 
man on the Ticeline, who was injured, and who died some two years 
later after an interlocutory decree in his favor, but before the ascer- 
tainment of his damages. Judge Holt affirmed the commissioner's 
fînding that the administratrix of O'Donnell had a right to recover un- 
der the New York law. Section 1902 of the Code of Civil Procédure 
reads : 

"The exeeutor or administrator of a décèdent who has left him or her sur- 
vlvlng a husband, wife, or next of kin, may malntain an action to recover dam- 
ages for a wrongful act, neglect, or default, by whlch the decedent's death was 
caused, against a natural person who, or a corporation which, would hâve 
been liable to an action in favor of the décèdent by reason thereof if death 
iiad not ensued. Such an action must be commenced within two years after 
the decedent's death. When the husband, wlfe, or next of kin do not par- 
ticipate in the estate of décèdent, under a will appointlng an exeeutor, other 
than such husband, wife or next of kin, who refuses to bring such aetioui, 
then such husband, wife or next of kin shall be entitled to hâve an adminis- 
trator appointed for the purpose of prosecuting such action for their benefit." 

The conclusion of the commissioner was founded on the légal prop- 
osition that, though in the courts of New York the master being a fel- 
low servant, the seaman could not recover for négligence (Gabrielson v. 
Waydell, 135 N. Y. 1, 31 N. E. 969, 17 L. R. A. 228, 31 Am. St. Rep. 
793), still he could recover in the fédéral courts because he is not a fel- 
low servant. The cause of action in the Gabrielson Case was a wanton 
assault on the seaman, for which the owners were held not liable ; it 
not being within the authority of the master. The court apparently 
considered that as to acts within the scope of his authority they would 
hâve been liable. There is very little authority on the subject in ad- 
miralty. The question whether the master is or is not a fellow servant 
with the seaman was reserved in the case of The Osceola, 189 U. S. 
1.S8, 23 Sup. Ct. 483,47 L. Ed. 760, and at the same time it was held 
that this made no différence whatever in the amount of a seaman's 
recovery ; the fourth conclusion of the court being as follows : 

"4. That the seaman Is not allowed to recover an indemnlty for the négli- 
gence of the master, or any member of the crew, but Is entitled to maintenance 
and cure, whether the injuries were received by négligence or accident" 
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We have lield in Corncll Steamboard Co. v. Fallon, 179 Fed. 293, 102 
C. C. A. 345, that a member of the crew injured through négligence 
could have recovered for his injuries against tlie owners in bis lifetime, 
and that therefore after his death his administratrix could recover 
against the owners upon the statutory cause of action. The seaman's 
right to recover arises out of his calling. It is not, strictly speaking, a 
matter of contract, but an inhérent élément of the relation between 
shipowners and seamen. If a seaman fall sick or be injured by nég- 
ligence while in the service of a vessel, he can in either case recover 
against the owners, not fuU indemnity (except for injuries resulting 
from unseaworthiness), but wages and expenses of cure and mainte- 
nance to the end of the voyage. To this extent the owners of the 
Ticeline would have been liable to O'Donnell in his lifetime for injuries 
resulting from this collision. In the language of the statute of New 
York they "would have been liable to an action in favor of the décèdent 
by reason thereof [the négligence] if death had not ensued." The con- 
dition of the right of the administratrix to recover on the statutory 
cause of action was satisfied. 

[3] The claim of Lavin for personal injuries was against both ves- 
sels in rem. The commissioner held it good against the owners of the 
Ticeline to the extent of wages and expenses of maintenance and cure, 
but that it abated as against No. 12 by reason of his death after in- 
terlocutory decree in his favor and before the amount of it had been 
ascertained. This conclusion the District Judge rightly reversed. It 
is not necessary to inquire whether a claim for personal injuries abates 
in the admiralty in proceedings in personam upon the death of the in- 
jured person. If Lavin's injuries were caused by négligence of the 
No. 12, he had a right in rem ; that is, he had a property in the ves- 
sel which dated, not from the time she was attached, nor from the 
time when his claim was judicially established upon the merits or 
finally determined as to amount, but from the time the cause of action 
arose. This is the nature of a maritime lien. 

[4] The pilot was in charge of the Ticeline at the time of the col- 
lision, and coiwisel have argued at considérable length whether he was 
not for that reason to be regarded as the master. We will therefore 
consider the question, though in our opinion Lavin would have had a 
right to recover in either case in rem. Section 4155, Rev. Stat. U. S. 
(Comp. St. 1913, § 7736), requires the name of the master of a regis- 
tered vessel to be inserted in her certiflcate of registry and if he is 
changed — that is, ceases to be employed— section 4171 requires the 
name of the new master to be indorsed on it. Sections 4319, 4321, 
and 4325 (Comp. St. 1913, §§ 8065, 8069, 8073) make similar provi- 
sions in the case of enrolled vessels ; the enroUment and license being 
now one document. Chapter 47, Laws 1912. A vessel of the United 
States has but one master, viz., the person named in its marine docu- 
ment. Because in small vessels on inland waters the master stands his 
watch just as the pilot does, it is not unnatural to regard whichever is 
on duty as master. In large seagoing vessels, however, the master nev- 
er does stand watch. In each case there is but one master, who is not 
only navigator, but judge of and governor over the whole adventure. 
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He is the master, and the only master, even when asleep in his cabin, 
while the pilot or other officer, though in charge of the navigation, is 
not. 

The decree is affirmed. 
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(Circuit Court of Appeals, Fifth Circuit. March 8, 1915.) 

No. 2698. 

1. Shipping <®==>84 — Injuries to Servant — Independent Contbactobs. 

Where the owners of a vessel engagea a contracting stevedore to loaâ 
its cargo of cotton at so much per baie, and the stevedore employed a 
foreman, who picked his own crew, there was no privity of contract be- 
tween the foreman and the owners of the vessel, which rendered the lat- 
ter llable as masters for injuries to the foreman. 

[Ed. Xote.— For other cases, see Shipping, Cent. Dig. §§ 342, 349-351 ; 
Dec. Dig. i®=>84. 

Who are iudependent contractors, see note to Atlantic Transport Co. v. 
Coneys, 28 C. C. A. 392.] 

2. Shipping <S=584 — Liabilitt of Vessels — Injubika io Stevedobe — Defec- 

TIVE APPLIANCE. 

Where a foreman, employed by a contracting stevedore to load a ves- 
sel, was Injured by the breaking of a rope sling fumished by the vessel 
for the work, the ovvner was liable if the rope, when furnished, was not 
reasonably suitable for the purpose, but was not liable if the détective con- 
dition of the rope arose durlng the progress of the work. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. |§ 342, 349-351 ; 
Dec. Dig. <S=»84.] 

S. Shipping iS=>86 — Liability of Vessels — Injtjbies to Stevedobe — Evi- 
dence. 

On a libel by a foreman, employed by a contracting stevedore, who was 
injured by the breaking of a rope furnished by the vessel, évidence that 
at the time the rope broke, after it had been used for severaj days in load- 
Ing the vessel, it appeared old and defective, was not évidence that it 
was defective when it was furnished, since the character of use was sucn 
that it might Uave become worn after it was furnished. 

[Ed. Note.— For other cases, see Shipping, Cent Dig. §§ 343, 353-360; 
Dec. Dig. <g=86.] 

Appeal from the District Court of the United States for the Eastem 
District of Louisiana; Rufus E. Foster, Judge. 

Ivibel by James Patrick Vale against the Navigazione Alta Italia, of 
Turin, Italy, and others. Decree for libelant, and claimants appeal. 
Reversed, and Hbel dismissed. 

James C. Henriques, of New Orléans, La., for appellants. 
J. L. Warren Woodville and John Alonzo Woodville, both of New 
Orléans, La., for appellee. 

Before FARDEE and WALKER, Circuit Judges, and MÀXEY, 
District Judge. 

WALKER, Circuit Judge. The injury to the libelant, who at the 
time he was hurt was acting as the foreman of a gang of screwmen 
engaged in loading cotton upon the steamship 111 Pie Monte, was due 

4=3For other cases se» same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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to the breaking of a rope sling used in hoisting the cotton from the 
wharf and lowering it into the hold of the vessel; a resuit of the 
breaking of the rope being that the hook tackle to which it was attached 
flew up and struck the hbelant. The Hbel charges that it was the duty 
of the ship to funiish the proper tackle and apparatus to stow its 
cargo, and that it was grossly riegligent in furnishing a sling not suffi- 
ciently strong to bear the weight of the two baies of cotton which were 
being lowered into the hold when the sling broke. 

The contract for the loading of the cotton was made by the ship's 
agent with John B. Honor & Co., who were contracting stevedores. The 
manner in which the work of loading was donc was not controlled 
by the ship, its ofhcers, or agents, and the men engaged in the work 
were not subject to their orders or directions. The contract for load- 
ing the cotton was made with the stevedores, in accordance with the 
terms of a written agreement which had been entered into by and be- 
tween the steamship agents, the contracting stevedores, and the labor 
organizations of the screwmen of the port of New Orléans, of one of 
which organizations the libelant was a member. Under that arrange- 
ment the ship's agent engages a contracting stevedore to load or un- 
load a cargo, or a part of it (when cotton is to be loaded agreeing to pay 
so much a baie for loading it), the ship furnishes the rope, tackle, and 
other appliances required for the work, the stevedore gets the work 
done by employing for the purpose one or more foremen or "toters" 
of gangs of screwmen, each of thèse foremen having the sélection of 
the members of his organization who are to work with and under him 
(in the case of loading cotton the stevedore paying the foreman accord- 
ing to the number .of baies loaded by his gang), and the foreman set- 
tles with the other screwmen, who, with himself, make up his gang. 
If, while the work is in progress, the rope slings which hâve been 
furnished to the foreman of a gang wear out or break, on the applica- 
tion of the foreman other slings are furnished to him by an offîcer of 
the ship. When work on a job is suspended before it is completed, 
the slings are left in the hatch where they hâve been in use, remaining 
there for further use of the gang until the job is finished. It is not 
uncommon for sHngs to wear out or break while the work of loading 
is going on. Nor is it uncommon for the same slings to be furnished 
and used which were used in loading the vessel when it was in the 
port at a former time and was taking on cargo for a previous voyage. 
At the time the rope in question broke the loading of the cotton had 
been in progress several days. 

[1, 2] It is manifest that the stevedores who contracted to load the 
cotton were independent contractors, that there was no privity of con- 
tract between the owners of the vessel and the libelant, and that if any 
liability was incurred by the former to the latter it was not that of a 
master to his servant. The Dago (C. C.) 31 Fed. 574; Roymann v. 
Brown et al., 105 Fed. 250, 44 C. C. A. 464. It may be assuraed or ad- 
mitted that, on the ground that the laborers employed by or under the 
stevedores were impHedly invited to use the rope on the premises of 
the owner of it in loading the cotton on the vessel, a liability was in- 
curred by the ship or its owner, if the latter was négligent in furnish- 
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ing a rope which, when it was furnished, was not reasonably safe 
and suitable for the use to which it was to be put. Huset v. J. I. Case 
Threshing Mach. Co, 120 Fed. 865, 57 C. C. A. 237, 61 L. R. A. 303; 
Bright V. Barnett & Record Co., 88 Wis. 299, 60 N. W. 418, 26 L. R. A. 
524; Hayes v. Philadelphia, etc., Coal & Iron Co., 150 Mass. 457, 23 
N. E. 225. If a duty owing by the vessel or its owner to the libelant 
was breached, this occurred when the rope was furnished for the 
libelant's use. To show that such a liability was incurred requires 
évidence having a tendency to prove that the rope at the time it was 
furnished was unfit for the use that was to be made of it. The owner 
of the rope is not to be held responsible for its insufficiency, resulting 
from what may hâve happened to it after it ceased to be in its custody 
or under its control. 

[3] There was no évidence as to the condition of the rope, except 
that which showed the circumstances of its brealcing and that to the 
effect that at that time it did not hâve the color or appearance of a 
new rope. There was évidence of the fact, which is a matter of com- 
mon knowledge, that such ropes as the slings used in loading the 
cotton were shown to hâve been made of wear out from such uses as 
they were put to. The rope in question broke while it was being used 
in the customary way, and the two baies of cotton it was carrying at 
the time were not of greater weight than that of the load ordinarily 
carried. The breaking of the rope in such circumstances is évidence 
that it was defective at the time it broke, but is not évidence that it 
was defective when it was furnished before the loading of the vessel 
commenced. It may well be that it was abundantly sufficient then, per- 
f ectly safe to be used in hoisting cotton onto, and lowering it into the 
hold of, the vessel, but became discolored and defective as a resuit of 
the wear and tear to which it had been subjected after the loading 
began. 

Evidence of the insufficiency of such a perishable article after it 
had been subjected to a kind of use which may be expected to cause 
a détérioration of its condition does not logically or reasonably tend 
to prove that the defect or insufficiency then disclosed existed before 
it was subjected to such a use, especially when, so far as the évidence 
discloses, there was no indication or manifestation of its faulty condi- 
tion during the considérable period of its prior use in the kind of 
service which causes it to wear out. In the absence of évidence having 
a reasonable tendency to prove that such was the fact, it is not to be 
presumed that the condition of the rope in question was substantially 
the same at the time it broke as it was before it was subjected to the 
wear and tear incident to its use in loading a considérable part of a 
cargo of cotton. Evidence of its breaking under the circumstances dis- 
closed did not tend to prove that it was defective when it was fur- 
nished by the ship or one of its officers or agents. Albany & Rens- 
selaer Co. v. Lundberg, 121 U. S. 451, 7 Sup. Ct. 958, 30 L. Ed. 982; 
Ferraris v. Kyle, 19 Nev. 435, 14 Pac. 529 ; Lewy Art Co. v. Agricola, 
169 Ala. 60, 53 South. 145; Eurêka Coal Co. v. Braidwood et al., 72 
m. 625, 
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We do not find in tlie record any évidence to support the conclusion 
that at the time the rope was furnished by or for the ship it was unfit 
or unsafe for the use to which it was to be put. In the absence of 
such évidence the hbelant was not entitled to recover. It would be 
pure surmise or conjecture, unsupported by évidence, to conclude that 
the rope was defective when it was furnished, rather than that the 
defect which caused it to break resulted from the use made of it after 
it passed out of the custody or control of the ship or of any one repre- 
senting it. 

It follows that the decree appealed from must be reversed, and one 
dismissing the hbel will be hère entered. 



THE BANES. 

(Circuit Court ol! Appeals, Second Circuit. February 9, 1915.) 

No. 126. 

1. Shippinq <S=53 — Ohabtee— LiABiLiTY FOR Damage to Caego. 

A time charterer of a vessel, wlio subchartered her to another, has no 
riglit of action against the owner for damage to a cargo owned by the 
subcharterer. 

[Ed. Note.— For other cases, see Shipping, Ceut. Dig. §§ 21<t-218, 225; 
Dec. Dig. <S=553.] 

2. Shipping @=3o6 — Charteb— Liability of Owneb to Subcharterer. 

A subcharter of a vessel, even on the same terms as the original char- 
ter, does not create any contraot relation between the subcharterer and 
the owner. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 126; Dec. Dig. 
<S=>5e.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Ralph James M. Bullowa and N. B. Beecher, both of New York 
City, for appellant. 

MacFarland, Taylor & Costello, of New York City (W. U. Taylor, 
of New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from a decree of the 
District Court awarding damages to the libelant for breach of a char- 
ter party by reason of unseaworthiness. 

January 27 , 1909, Daniel Bacon, the claimant and managing owner 
of the steamer Banes, chartered her under the usual government form 
for a term of seven months in the West India fruit trade to the Amer- 
ican Importing & Transportation Company. The charter required the 
owners to maintain the hull and machinery in a thoroughly efficient 
State and to maintain the boilers in a condition to bear a working pres- 
sure of at least 60 pounds continuously. 

The libel alleged that the libelant had subchartered the steamer from 

^=:7For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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the American Company; that she left Philadelphia July 7th for Port 
Antonio, Jamaica, where she shoukl hâve arrivée! in due course July 
13th ; that because of leaking boilers and incompétent officers and crew 
she did not arrive until the 16th ; that it is the custom in the fruit 
trade to eut bananas before the arrivai of the vessel, so that they may 
be loaded immediately. The fifth, sixth, seventh, and eighth articles of 
the libel are as f ollows : 

"Fifth. That at the loading ports the libelant's agents had prepared the 
cargo of fruit for the vessel as aforesaid, which fruit after protest was put 
aboard upon the assurance of the master that the same would be transported 
in proper condition ; nevertheless, on account of the delay in the arrivai of 
the vessel and the loading of the fruit on board thereof , caused by improper 
condition of the machinery and the Inoompetency of the officers and crew as 
aforesaid, the cargo of fruit, consisting of bananas, was partially spoiled on 
arrivai at New Yorlj, so that of the 15,583 stems of bananas laden on board, 
only 14,323 were able to be sold at any price; the balance of 1,215 stems it 
being necessary to carry to sea and dump as worthless refuse. The bananas 
sold realized $6,521.57, whereas in the condition in whlch the same would bave 
been, had the vessel not been delayed In the manner aforesaid, the same would 
hâve been sold for $10,085.70, making a loss of $3,564.13, with interest thereon 
from the 24th day of July, 1909. 

"Sixth. That during ail the said time said bananas were owned by the li- 
belant, whlch is a corporation organized and doing business under the laws 
of the state of New York, with a chief place of business within the city and 
county of New York and within this jurisdiction, and during said period the 
said libelant had subchartered from the said American Importing & Trans- 
portation Company, the said steamship Banes under the same terms and 
conditions that said charterers had chartered the same from thèse claimants. 

"Keventh. That horetofore the said American Importing & Transportation 
Company duly assigned to the libelant any clalm and cause of action whlch 
It had by reason of the foregoing, with full power and authority to prosecute 
the same and collect the proceeds thereof. 

"Eighth. That ail the terms and conditions of the said charter party hâve 
been duly kept and performed by the said American Importing & Transporta- 
tion Company and by this libelant, but by reason of the breaeh thereof in the 
manner above stated this libelant bas been damaged in the said sum of three 
thousand lîve hundred sixty-four and "/loo (ip3,5e4.13) dollars, with interest 
thereon from the 24th day of July, 1909, which sum has been duly demanded 
and refused." 

The libelant ofifered in évidence an assignment, dated August 9, 1909, 
from the American Company to one Caspary, of "ail that certain claim 
and cause of action accruing to the undersigned by reason of damage 
to cargo of bananas shipped aboard the steamship Banes in July, 1909, 
under charter party dated 27th day of February, 1909"; also an as- 
sig-nment from Caspary to the libelant of "ail that certain claim and 
cause of action accruing to the undersigned by reason of damage to a 
cargo of bananas shipped aboard the steamship Banes in July, 1909, 
under charter party dated 27th day of February, 1909, said claim be- 
ing assigned to him by the American Importing & Transportation Com- 
pany by assignment dated August 9, 1909." 

The District Judge found the steamer to hâve been unseaworthy 
when she left Philadelphia, and because of this he held that the libel- 
ant was entitled to recover for damages to the cargo shipped at Ja- 
maica. Conceding that the ship was unseaworthy, that the implied 
warranty of seaworthiness applied to the voyage in question, notwith- 
standing that the charter was a time charter, and that there was a cus- 
221 F.— 27 
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tom in the trade to eut bananas before arrivai of the steamer, which 
was brought to the knowledge of the claimant, we still do not see 
how the libelant can recover. The libel asserts various grounds of 
recovery : 

First, that the bananas were laden at Jamaica upon the assurance 
of the master that the same would be transported in proper condition. 
The only testimony to support this is that of S. S. Smith of S. S. Smith 
& Co., the Jamaica agents of the libelant, who said: 

"Q. If the vessel had arrived in tlme and taUen this fruit at Port Antonio, 
allowing a reasonable time to gather fruit at the other ports, would that 
fruit loaded In Port Antonio hâve arrived in proper condition in New York?. 
A. Yes ; if she had made her time out and back, it would hâve arrived in 
splendid condition. * * * Q. Did you exercise ail précautions in sorting 
out fruit that you thought couldn't be carried? A. Yes. Q. And you only 
loaded fruit which you thought could be carried? A. Yes; and that was 
the reason my partner went down — to see that we didn't put in fruit that 
had ripened up. Q. You dId everything you could? A. I did everything I 
could, and cautioned the captain. Q. And he assumed the responsibility? A. 
He assumed the responsibility for bringing it up, and he said he would bring 
the fruit up ail rlght" 

And that of H. W. Smith of the same firm, who said: 

"Q. What conversation was had vrtth the captain about loading the fruit 
on the vessel in the condition it was in? A. The captain said to load it, and 
he would see to it that it got into New York ; that the ship was a good carry- 
Ing ship. Q. What was said about somebody assuming responsibility of the 
condition of the fruit ï A, He said he would see that the fruit got into New 
York ail right." 

We do not believe the master guaranteed the condition in which the 
cargo should arrive at New York, or that the libelant's agents loaded 
on the strength of any such assurance. It is perfectly évident that the 
only thing to do was to load the cargo. This ground of recovery was 
not considered by the District Judge, and had no connection whatever 
with the condition of the steamer on her voyage from New York to 
Jamaica. 

[1] The libel next relied upon the American Company's cause of 
action, assigned to the libelant by Caspary; but it did not own the 
cargo, and had no cause of action to assign. The Habil (D. C.) 100 
Fed. 120. 

[2] Finally, the libel alleged that the libelant subchartered the steam- 
er from the charterers, which the answer denied. A subcharter, even 
on the same terms as the original charter, would not constitute any con- 
tract relation between the subcharterers and the owners. The brief 
and vague proof on the subject is as foUows: 

"Q. The charter party was made between Daniel Bacon, gênerai manager 
of the Cuneo Importing Company, and the American Import & Transportation 
Company of Boston. Did your company take over this charter party from 
the American Import & Transportation Company of Boston, Mass.? A. We 
did. Q. And you operated the steamer on the same terms and conditions men- 
tioned in the charter party? A. We did. Q. Was the interest or any claim 
in any cause of action accruing to the American Import & Transportation 
Company assigned to yourself personally? A. It was. Q. From the 9th of 
August, 1909? A. I don't remember the exact date, but on or about that 
date. Q. Is this the asslgnment that I show you? A. Yes, sir. Q. You as- 
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slgned It to thé Cuneo Importing Company? A. Xes, sir." (Caspary, fols. 
135, 136.) 

For négligence in stowing or caring for the cargo on the return voy- 
age the libelant might hâve had a claim against the steamer ; but the 
only groimd rehed upon was the late arrivai of the steamer at Jamaica, 
and not anything which occurred on the voyage to New York. 

The decree is reversed. 



MERCHANTS' NAT. BANK OF BALTIMORE v. CORR et al. 

(Circuit Court of Appeals, Fourtb Circuit February 2, 1915.) 
No. 1320. 

BANKBUPTCY ®=»iei — PhEFEBENCBS SUBSTITUllION OF LiENS. 

Défendant bank, holding as collatéral warehouse receipts for raw ma- 
terial for use in a bankrupt's factory, permitted the same to be with- 
drawu on trust receipts, to be held and sold for its benefit, but with 
knowledge from the past course of dealing that the bankrupt used it 
wlth other material in its factory and sold the flnished product. Eeld, 
that the fact of such mixing of material did not give défendant a lien 
or claim on the proceeds of ail of the sales of the factory, which would 
support an assignment of the accounts therefor within four months prior 
to the bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 261-263; 
Dec. Dig. <S=3l61.] 

In Errer to the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore ; John C. Rose, Judge. 

Action at law by Peter H. Corr, William J. O'Brien, Jr., and R. 
Howard Bland, trustées in bankruptcy of the Baltimore Waste Com- 
pany of Baltimore City, against the Merchants' National Bank of 
Baltimore. Judgment for plaintiffs, and défendant brings error. Af- 
firmed. 

R. E. Lee Marshall, of Baltimore, Md., for plaintiff in error. 

William J. O'Brien, Jr., and R. Howard Bland, both of Baltimore, 
Md. (J. Kemp Bartlett, Edgar Allan Poe, and L. B. Keene Claggett, 
ail of Baltimore, Md., on the brief), for défendants in error. 

Before KNAPP and WOODS, Circuit Judges, and WADDILE, 
District Judge. 

WOODS, Circuit Judge. This cause, depending mainly on the 
décision of issues of fact, was submitted to the District Judge with- 
out a jury. The only inquiries this court can make are (1) whether 
the décision was made in conséquence of an erroneous application 
of law in arriving at the verdict, and (2) whether the verdict has rea- 
sonable support in the évidence. 

The Baltimore Waste Company was adjudicated a bankrupt on 
November 21, 1906. On November 17, 1906, the Waste Company 
was indebted to the Merchants' National Bank of Baltimore by bal- 
ance on a note in the sum of $24,668.31. There was other indebted- 

<g=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 



420 221 FEDERAL REPORTEE 

K€ss o£ tlie Waste Company to the baiik by note for $2,500 August 
20, 1906, and $1,500 October 18, 1906, secured by foreign bill of 
lading for bagging. To secure ail this indehtedness the Waste Com- 
pany on Novem»ber 17, 1906, assigned to the bank accounts to the 
amount of $8,727.25 and warehouse receipts for bagging and other 
merchandise. On the accounts the bank afterwards collected $7,- 
667.50. This action was brought by the trustées to set aside the 
assiçnment as an illégal préférence under the bankrupt law (Act 
July 1, 1898, c. 541, 30 Stat. 544), and recover from the bank the 
am.ount realized thereon. The District Court directed a verdict to 
be entered for the plaintiffs for $5,434. 

The évidence is convincing that on November 17th, when the 
assignment was made, the bank had notice that the Waste Company 
was hopelessly insolvent. This appears, not only from the infor- 
mation imparted by the président of the Waste Company, but from 
the entries made by the bank on its books in the effort to make the 
transaction a novation. If the bank, therefore, could claim any of 
the property mentioned in the assignment, it could only do so under 
some right acquired before. Indeed, the claim of the bank is that 
the assignment of November 17th was only segregating and desig- 
nating the property which the bank already had as security under 
this arrangement for financing the Waste Company : In lending mon- 
ey to the Waste Company from time to time, the bank took three 
kinds of security — drafts with bills of lading, representing the finished 
product sold to customers, warehouse receipts for raw material, and 
trust receipts covering raw material taken from the warehouse by the 
Waste Company with the bank's consent. Thèse trust receipts stip- 
ulated that the material was to be held for the bank, with liberty 
to sel! it and apply the proceeds to any indehtedness to the bank. 
The Waste Company mingled the raw material so taken from the 
warehouse under the trust receipts with other material in its factory, 
and sold the manufactured product. This commingling was so loose- 
ly done that it was impossible to tell with accuracy how much of the 
raw material held in trust for the bank had gone into the finished 
product covered by a particular sale. 

The bank claims the accounts formally assigned and turned over 
to it on November 17th under the trust receipts, alleging that they 
represented the raw material covered by the receipts, which had been 
manufactured and sold to the persons against whom the accounts 
were held. In asserting this claim it took the position that if the 
Waste Company, the trustée, so mingled the bank's property with 
its own that it could not be distinguished, then the whole would fall 
under the trust. The court accepted this as the law, unless it should 
find: 

"That thé défendant was well aware, at and before the times at which sald 
confusion was effected, that the bankrupt company was deallng with said 
trust property in such a way as to make sueh confusion inévitable, and did 
not object thereto." 

The court accepted the foUowing request as sound: 
"If the court, as a jury, shall find that said merchandise transferred and 
delivered to the défendant by the bankrupt company consisted in part of mer- 
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chandise belonging to the défendant, and held by the banknipt company in 
trust for tbe défendant under the terms and provisions of the said 'trust re- 
celpts,' and in part of merchandise belonging to the bankrupt, then tlie dé- 
fendant is entitled, In any event, to so mucU and such part of said merchan- 
dise so beJonging to it, and the burden is upou the trustées to prove what 
part of said merchandise belonged to the banltrupt and what part thereof 
belonged to the défendant." 

This we think was a statement of ail the law applicable to the 
case, and it was certainly as favorable to it as the défendant could 
ask. Kreuzer v. Cooney, 45 Md. 583 ; Bank v. Lindenstruth, 79 
Md. 141, 28 Atl. 807, 47 Am. St. Rep. 366. 

The position that the évidence admitted of no other reasonable in- 
ference than that ail the accounts represented the trust property is 
entirely untenable. The évidence of Mr. Ingle, vice président of the 
bank, shows clearly that the bank was aware of the mingling of the 
material covered by the trust receipts and other material, and made 
their loans in view of this method of business. The identification 
of the accounts depended on the évidence of Mr. Egan, who could 
say little more than : 

"That some of the material was stufC that we had gotten on trust receipts 
for the banli, but anyhow my object was to get rid of those trust receipts ; 
that is why I assigned the accounts." 

In view of the indefinite and uncertain character of the évidence, 
the issues of fact were peculiarly for the District Judge sitting as a 
jury, and there is no ground for interférence by this court 

Affirmed. 



BALAKLALA CONSOL. COPPER CO. v. WHITSETT. 

(Circuit Court of Appeals, Ninth Circuit. March 18, 1915.) 

No. 2419., 

1. Pleading <©=»64 — DuPLiciTT — Sbpakate Causes ot Action. 

A complaint for Personal Injuries to an employé, which charges In one 
count that the master was négligent in failing to provide a safe place to 
work, and in failing to provide a careful and compétent man to locate 
missing shots after blasts, does not state two causes of action In the same 
count. 

[Ed. Note. — For other cases, see Pleading, Cent. Dlg. §§ 134-137; Dec. 
Dig. i®=>64.] 

2. Pleading (g=>369 — Motions — Misjoindeb or Causes of Actoon — Election. 

Whère there was an improper Joinder of causes o( action in one count, 
which plaintifif could hâve stated in separate counts, and could hâve had 
both submltted to the jury, plaintifE cannot at the trial be compelled to 
elect as to which he will rely on, and thereby lose the beneflt of the other. 

[Ed. Note.— For ■ other cases, see Pleading, Cent Dig. §§ 1199-1209; 
Dec. Dig. <®=369.] 

3. TiiiAL <S=»260 — Insïbuctions — Request — Répétition or Given Instbuc- 

TION. 

Where the instructions given correctly and adeguately cover the feature 
of the case concerning which Instructions were requested, it was not error 
to refuse the requests. 

[Ed. Note.— For other cases, see Trial, Cent Dig. S§ 651-659; Dec. Dig. 
®=5260.] 

^::3For other cases see sama topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Second 
Division of the Nortliern District of California; William C. Van 
Fleet, Judge. 

Action by Fred Whitsett against the Balaklala Consolidated Copper 
Company. Judgment for plaintifï, and défendant brings error. Af- 
firmed. 

C. H. Wilson, of San Francisco, Cal., for plaintifï in error. 

William M. Cannon, of San Francisco, Cal, and C. S. Jackson, of 
Roseburg, Or., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge. This is an action instituted by 
Fred Whitsett to recover damages for personal injuries sustained by 
him on account of the alleged négligence of the défendant, the plain- 
tiff in error hère. The plaintifï obtained a verdict and judgment, from 
which a writ of error is prosecuted. 

The case was joined for trial in the court below with the case of 
Reardon, Administrator, just decided hère under the title of Balaklala 
Consolidated Copper Company v. J. E. Reardon, Administrator, etc., 
220 Fed. 584. 136 C. C. A. 186. The facts being the same in both 
cases, we adopt, therefore, the statement of the facts made in the 
opinion rendered in that case, except in this the plaintifï was injured, 
while in that the injury resulted in death. 

Points 1, 3, 4, 5, and 6 made by counsel in their brief are fuHy dis- 
posed of in the Reardon Case, and need no further examination hère. 

[1] The second point insisted upon relates to the alleged joining 
of two causes of action in one count, and in the refusai of the trial 
court to require the plaintifï to elect as to which of said causes he 
would proceed to trial upon. The complaint charges négligence in 
two particulars, namely, failure to provide a safe place for plaintifï to 
do his work, and failure to provide a careful and compétent man for lo- 
cating and reporting missed shots after blasts. A demurrer was inter- 
posed to the complaint on the ground that it contained two causes of 
action improperly united. This was overruled, and no assignment of 
error is based upon such ruHng; but when the jury was impaneled 
the motion to elect was made and denied, and this is assigned as error. 

[2] At most the défendant was entitled to hâve the two alleged 
causes stated separately — that is, in separate counts — and if so stated 
the plaintifï would hâve been entitled to proceed to trial on both counts, 
and to take the verdict of the jury concerning them. We do not say 
that such is the law, for we are impressed that it was proper, under the 
conditions présent, to join the causes as found in the complaint. But, 
if there was an improper joinder, it would hâve been manifestly unfair, 
at that stage of the proceeding, to compel the plaintifï to elect and 
thereby deprive him of one of his causes of action. The motion, there- 
fore, was properly denied. 

[3] The seventh point relates to the refusai of the court to give 
requested instructions touching Yokum's unreliability for discharging 
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the duties in the station to which he was assigned by défendant; but 
from a careful examination of the instructions given it appears that 
this feature of the case was adequately and correctly covered by the 

court. 
Affirmed. 



THE ASHLEY. 

(Circuit Court of Appeals, Second Circuit. February 9, 1915.) 

No. 133. 

Collision <@==>95 — TuGS with Tows Crossing— Violation of Rules. 

A collision in East River between tlie tows of two tugs on crossing 
courses held due to faults on tlie part of both tugs ; the one having tlie 
other on her starboard side for violating the starboard hand rule, and 
the other for violation of the local rule requiring vessels navigating the 
East River between the Battery and Blacbwells Island to keep as nearly 
as possible in the center. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. <@=95. 

Collision with or between towing vessels and vessels In tow, see note to 
The John Ellls, 100 C. C. A. 581.] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

James J. Macklin, of New York City (James J. Macklin and Frank 
V. Barns, both of New York City, of counsel), for appellant. 

Foley & Martin, of New York City (William J. Martin and George 
V. A. McCloskey, both of New York City, of counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from a decree holding 
the steam tug Ashley solely at fault for a collision between a loaded 
car float on her starboard side and the libelant's scows fast on each 
side of the tug Volunteer. The opinion of the court below is reported 
in 209 Fed. 965. 

The Ashley was bound up the East River for Long Island City, and 
the Volunteer was bound down the river to Clinton avenue, Walla- 
bout. The collision took place June 20, 1911, at about 9 p. m. on a 
clear night and ebb tide, just below the Williamsburg bridge on the 
Brooklyn side of the river. 

The master of the Volunteer testiiîed that when he was above the 
bridge about opposite South Second or South Third street he saw the 
red light of the Ashley, crossing the river from Corlears Hook on the 
New York side of the Brooklyn side, and was showing her bis own 
green light. The vessels must hâve been above 1,500 feet apart. He 
blew a signal of two whistles and received an answer of one ; then he 
blew a second signal of two and an alarm, and received an answer of 
one and an alarm. The Ashley held her course and speed. 

The District Judge was of opinion that the starboard hand rule did 
not apply, because the courses of the vessels did not intersect. His 

@=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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theory apparently was either that the Volunteer would hâve crossed 
the bow of the Ashley before the courses intersected, or that there 
wa: not room enough on the Brooklyn side for the Ashley and the 
Volunteer to pass port to port. Tht starboard hand rule is intended 
to avoid just such spéculations. When the courses as being steered 
are crossing courses, they involve risk of collision, and the burdened 
vessel is required to keep out of the way and the privileged vessel to 
hold her course and speed. Articles 19 and 21 of the Inland Rules. 
The account given by the master of the Volunteer brings the situation 
precisely within this article. He could not compel the Ashley to give 
way by blowing a signal of two whistles, and, notwithstanding inspec- 
tors' rule 2 as to crossing signais (Edition of May 1, 1912), the Ashley 
had a right to insist upon her privilège under the Inland Rules by an- 
swering with one. 

While we think the Ashley was not at fault under the Inland Rules, 
she was at fault for violating the local rule prescribed by section 757, 
c. 410, Laws 1882 N. Y., which requires vessels navigating in the East 
River, between the Battery and Blackwells Island, to do so as near as 
possible in the center. No reason is given why, being bound to a 
point two miles higher up, she should not hâve kept in or near the mid- 
dle of the stream. 

The Volunteer did suggest a reason for not doing so herself, the 
validity of which we need not consider, as we hâve held her at fault 
for another reason. If the Ashley had been going up in niidstream, or 
near thereto, it is not likely that any collision would hâve occurred. 
The vessels would hâve passed starboard to starboard. Therefore 
the Ashley's violation of this local rule may hâve contributed to the 
collision, and for that reason she must also be held at fault. 

Decrêe modified, by directing the court below to enter a decree hold- 
ing both vessels at fault. 



LUTEN V. CAMP et al. 

(District Court, E. D. Pennsylvania. March 17, 1915.) 

No. 1297. 

1. Courts <©=5351 — Eqtjity Rules— Waiveb of Answer Undee Oath. 

Under equity rule of practice 58 (198 Fed. xxxiv, 115 C. O. A. xxxly), 
providing for the flling of interrogatorles by either party at any time after 
filing the Mil or answer, and not later than 21 days after the joinder of 
issue, for discovery from the party of facts and documents necessary to 
the support or défense of the cause, when construed with the ruies pre- 
scribing the pleadlngs, and in view of the recognized purpose of the rules 
to simplify pleading and expedite the taklng of testlmony and the final 
hearing, the interrogatoiies are no longer part of the pleadlngs, as they 
formerly were, and a waiver of oath to the answer does not relieve the 
défendant from answerlng the interrogatorles. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 924; Dec. Dig. 
<S=>351.] 

2. Courts <®=>351 — Equity Uules— Matiers Inquired About— Evidence. 

Tnder equity rule of practice 58 (198 Fed. xxxlv, 115 O. C. A. xxxiv), 
entitling plaintiff to a discovery of facts material to the support of the 

®=3For other casea see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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cause, and authorlzing the court or judge to make orders for the produc- 
tion of documents In the possession of eltlaer party containing évidence 
material to tlie cause of action or défense of the other party, a party 
may interrogate his adversary as to the facts on which his cause of action 
is based, but not as to mère évidence or facts tending to prove the nature 
of the case, or facts tending to prove the main facts. 
[Ed. Note. — For other cases, see Courts, Cent Dig. § 924; Dec. Dig. 

3. Patents <S=3292 — Equitt Rules— Matters Ixquieed Abotjt— Materialitt. 

In a suit against a couuty, a bridge contractor, and a bridge designer 
to restrain an inf ringement of a patent for reinforced concrète construction, 
proof that the contract for the bridge and the blueprints contalned thereln 
infringed the patent, and that they were prepared or adopted by the de- 
fendants, is necessary to establish the right to relief, and plaintiff can 
therefore interrogate the défendants in relation thereto. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 446; Dec. Dig. 
®=292.] 

4. Patents iS=»292 — Equitt Rtjles— Secondary Evidence. 

luterrogatories as to the précise showing by Unes, letters, figures, and 
characters on blueprints are improper, since the prints themselves are 
the best évidence, and, if In the possession of the défendants, their pro- 
duction may be compelled by order of the court. 

[E-d. Note. — For other cases, see Patents, Cent. Dig. § 446; Dec. Dig. 
®=292.] 

5. Patents <S=5292 — Equitable Rulbs— Matters Inqtjieed About— Evidence. 

It is also improper to propouud interrogatories requiring a comparison 
between the blueprints and the plaintiff's plans, which is a matter for ex- 
pert testimony, or to be detei-mined by Inspection of the documents at the 
trial, and is merely evidentiary, and not a fact in support of plaintiff's 
case. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 446; Dec. Dig. 
©=292.] 

In Equity. Suit by Daniel B. Liiten against Cari R. Camp and 
others for injunction to restrain infringement of a patent. On objec- 
tions to plaintiff's interrogatories. Objections overruled in part, and 
sustained in part. 

Wm. Steell Jackson, of Philadelphia, Pa., and Arthur M. Hood, of 
Indianapolis, Ind., for plaintifï. 

Augustus B. Stoughton, John A. Brown, and Henry P. Brown, ail of 
Philadelphia, Pa., for défendants. 

THOMPSON, District Judge. The plaintifï bas filed interroga- 
tories, under Suprême Court equity rule 58 (198 Fed. xxxiv, 115 C. C. 
A. xxxiv), for the discovery by the défendants of facts and documents 
alleged to be material to the support of the cause. At the argument the 
défendants summarized the objections as follows: 

(1) The oath to the answer having been waived by the plaintifï in his 
bill, discovery is also waived, and the défendants are not obliged to 
make any answer to the interrogatories filed in support of the discov- 
ery. 

(2) The interrogatories involve évidence and facts tending to prove 
the nature of the case and the facts on which it is based, which are not 
proper to be inquired into. 

®=3For other cases see same toplc & KEY-NtJMBER in ail Key-Numbered Digests & Indexes 
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[1] 1. The first objection raises a question of equity practice under 
the Suprême Court rules of November 4, 1912, which does not appear 
to hâve been decided in any reported case. Under the prior equity 
rules 40, 41 (198 Fed. xxix, 115 C. C. A. xxix), 42 and 43 (198 Fed. 
XXX, 115 C. C. A. xxx), where it was desired to interrogate a défendant 
specially upon any part of the bill to obtain discovery, the interroga- 
tories were filed with and made part of the bill. The effect of waiver in 
the bill to an answer under oath was well settled under the practice pre- 
vailing under the former rules, namely, that an answer to a bill was not 
évidence in defendant's favor, unless swom to, and, if sworn to, where 
an oath had been waived in the bill, it was not évidence against the 
party so waiving it, and therefore a waiver in the bill of an oath to the 
answer waived discovery. Tillinghast v. Chance (C. C.) 121 Fed. 435 ; 
Excelsior Wooden Pipe Co. v. Citv of Seattle, 117 Fed. 140, 55 C. C. 
A. 156; McFarland v. Bank (C. C.) 132 Fed. 399; Calahan v. Holland- 
Cook Mfg. Co. (D. C.) 201 Fed. 607. 

As stated by the Suprême Court in Union Bank of Georgetown v. 
Geary, 5 Pet. 98, 8 L. Ed. 60 : 

"We are inclined to adopt it as a gênerai rule, that an answer, not under 
oath, Is to be eonsidered merely as a déniai of the allégations in the bill, anal- 
ogoiis to the gênerai issue at law, so as to put the complainant to the proof 
of such allégations." 

And in Pluntington v. Saunders, 120 U. S. 80, 7 Sup. Ct. 356, 30 L. 
Ed. 580, the Suprême Court said : 

"It is not a bill of discovery, because the answer under oath of the défend- 
ant is expressly waived. No interrogatories are propounded to either of the 
défendants ; no effort made to obtain from them, or either of them, by way of 
sworn answer, anything whlch could be used as évidence in the case. An issue 
of a gênerai déniai of the truth of the bill would leave nothing on which 
évidence could be introduced." 

In order to détermine the effect under the présent equity rules of the 
plaintiff's waiver of an answer under oath, it should be borne in mind 
that the recognized purpose of the new rules is to simplify pleadings 
and to expedite the taking of testimony and final hearing. Under rule 
25 (198 Fed. xxv, 115 C. C. A. xxv) the plaintiff's case is to be set 
forth in the bill by "a short and simple statement of the ultimate facts 
upon which the plaintiff asks relief, omitting any mère statement of 
évidence." Under rule 30 (198 Fed. xxvi, 115 C. C. A. xxvi) it is pro- 
vided that : 

"The défendant in his answer shall in short and simple tenns set out bis 
défense to each claim asserted by the bill, omitting any mère statement of 
évidence and avoiding any gênerai déniai of the averments of the bill, but 
speeifically admittlng or denying or explalning the facts upon which the plain- 
tiff relies, unless the défendant Is without knowledge, in which case he shall 
so State, such statement operating as a déniai. • * • Tiie answer must 
State in short and simple form any counterclaim arlslng out of the transaction 
which is the subject matter of the suit, and may, without cross-bill, set out 
any set-off or counterclaim against the plaintifC which might be the subject 
of an independent suit in equity against him, and such set-ofl or counterclaim, 
so set up, shall bave the same effect as a cross-suit, so as to enable the court 
to pronounce a final judgment in the same suit both on the original and cross- 
claims." 
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Under rule 31 (198 Fed. xxvii, 115 C. C. A. xxvii): 

"Unless the answer assert a set-off or counterclaim, no reply shall be re- 
(juired without spécial order of the conrt or judge, but the cause shall be 
deemed at issue upon the filing of the answer, and any new or affirmative mat- 
ter therein shall be deemed to be denied by the plaintiff." 

Rule 46 (198 Fed. xxxi, 115 C. C. A. xxxi) provides that the testi- 
mony of witnesses shall be taken orally in open court unless exception- 
al conditions arise, and under rule 47 (198 Fed. xxxi, 115 C. C. A. 
xxxi) dépositions are to be taken only for good and exceptional cause 
for departing f rom the gênerai rule. 

Under rule 58 (198 Fed. xxxiv, 115 C. C. A. xxxiv) substantial and 
radical changes hâve been effected in the practice as regards discovery 
and the filing of interrogatories, among which are the follovving: The 
privilège of discovery has been extended to the défendant. Interroga- 
tories filed by the plaintiff are not made a part of the bill of complaint. 
Interrogatories filed by the défendant and defendant's answers to plain- 
tiff's interrogatories are not made a part of the answer to the bill. In- 
terrogatories are not pleadings. Plaintiff may file interrogatories for 
discovery after issue. 

As regards discovery to interrogatories set out in the bill, under the 
former rules the cases cited above, in relation to the effect of waiver of 
answer under oath, are based upon the well-established rule that, where 
the plaintiff calls upon the défendant to answer under oath, he thereby 
makes the swom answer évidence in the defendant's favor, and, where 
the défendant is specially interrogated in the bill, the waiver of an 
oath relieves the défendant from requirement to answer the matters as 
to which he is specially interrogated, and leaves the case at issue upon 
unsworn pleadings. 

But under rule 58 the interrogatories are no part of the pleadings. 
If they were to be so considered, so also would answers to the interrog- 
atories. And if the défendant filed interrogatories, the plaintiff's an- 
swers would become part of the pleadings. Such a resuit would be 
clearly répugnant to rule 31, for, under that rule, unless the answer 
asserts a set-off or counterclaim, the pleadings are confined to the 
bill and answer. It is apparent that, in furtherance of the purpose 
of simplifying the pleadings and of expediting the ascertainment of 
the facts and final hearing, the purpose of rule 58 was to provide for 
a simple practice equally open to either party for interrogating the 
other without such interrogatories becoming part of the pleadings. As 
stated by Judge Baker in the case of Bronk v. Charles H. Scott Ce, 
211 Fed. 338, 128 C. C. A. 17: 

"Undoubtedly the purpose of authorizing Interrogatories was to enable the 
court to make a summary disposition of a cause by applylng the law to an 
admltted state of facts." 

In the présent bill oath is waived to the answer, which is not under 
any rule required to be under oath. The waiver was not intended to 
refer to answers to interrogatories which are no part of the bill, and 
which were not then filed, and are not required to be filed until some 
time after the filing of the bill. The waiver of the answer under oath 
niust be held, therefore, to apply to the answer as a pleading, and not 
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to answers to înterrogatories, wliich are provided under rule 58 "for 
the discovery by the opposite party or parties of facts and documents 
material to the support or défense of the cause." 

As I interpret rule 58, in connection with the rules regulating the 
pleadings, the reasons upon which the effect of the waiver of an an- 
svver under oath was based do not exist under the présent rules, and an 
application of the rule that a waiver of an answer under oath waives 
discovery would avoid the purposes of the new rules and be contrary 
to their intent. It follows that the défendants should be required to 
answer the Interrogatories, unless they involve évidence and facts 
which are not proper to be inquired into. 

2. The înterrogatories are objected to on account of immateriality 
and irrelevancy, and because they seek discovery of évidence and facts 
not proper to be inquired into. The plaintiff allèges infringement of 
his patents by the défendants, in that the commissioners of Bucks 
county, défendants, entered into a contract with the défendant Camp, 
whereby Camp, under the supervision and direction of the défendant 
Martin, was to build a reinforced concrète bridge according to plans, 
spécifications, and instructions produced and supplied by Martin em- 
bodying the material and substantial parts of the plaintilî's inventions 
as described in the letters patent ; that the défendant Martin delivered 
such plans and spécifications to the défendants the county commis- 
sioners, with the intention and purpose that the plans and spécifications 
should be used as a basis for such contract ; that the instructions pro- 
duced and supplied by the défendant Martin for the érection of the 
bridge inf ringed upon the letters patent ; and that the delivery of the 
plans and spécifications by Martin to the county commissioners was 
upon the terms and conditions that Martin should receive a fee for the 
production thereof . 

[2] The bill prays for an injunction and accounting. Under equity 
rule 58, the plaintiff is entitled to discovery by the défendants of facts 
material to the support of the cause. The rule further provides that 
ihe court or judge may make ail such orders as may be appropriate to 
effect the inspection or production of documents in the possession of 
either party and containing évidence material to the cause of action or 
défense of his adversary. In the récent case of P. M. Co. v. Ajax 
Rail Anchor Co. (D. C.) 216 Fed. 634, at page 636, Judge Sanborn says : 

"In regard to the Intei'rogatorles wlilch were flled under rule 58 of ttie 
equity ruies, * * * either party has a rlght to require the other to answer 
questions relating to material matters. This rule was in substance taken from 
order 31 of the English equity rules of practice, which has been in force for a 
considérable tirue, an<l has been construed and applied in very inany English 
cases. It is well settled by thèse décisions that the disclosure of évidence is 
not required. -The nature of the case and the facts supporting it may be re- 
quired to be stated. Mère évidence or facts tendlug to prove the nature of the 
case, or the facts upon which it is based, are quite generally held not proper 
to be inquired intx). Marriott v. Chamberlain, 17 Q. B. D. 154; Hooton y. 
l>alby [1907] 2 Iv.. B. 18." 

As I construe the last sentence cited above of Judge Sanborn's opinion, 
it^means that it is not proper to inquire into mère évidence, or facts 
tending to prove the natyre of the case, or facts tending to prove the 
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facts upon which it is based, not that it is not proper to inquire into 
the facts upon which the case is based. 

[3] The substantial issue is whether the défendants hâve infringed 
the plaintifï's patents. The materiality and relevancy of the contract 
and blueprints is dépendent upon the plaintiff establishing (1) that 
they infringe, and (2) that they were produced by or under the direc- 
tion of any of the défendants leading up to the contract, or are part of 
a contract entered into between any of the défendants. As the ques- 
tion of infringement cannot be determined, except at the trial, it 
would be impracticable at this time to pass upon the relevancy or 
materiality of the questions relating to défendants' connection with 
the blueprints and with the contract. In support of the bill, it is neces- 
sary for the plaintifï to establish both of thèse éléments. If it fails in 
either, its case falls. In support of his case, therefore, he is entitled 
to hâve answers to the questions in relation to the connection of the 
défendants with the blueprints and contract. The objections to the 
following interrogatories are therefore overruled: Nos. 1, 4, 5, 7, 11, 
12, 13, the first part of No. 15, Nos. 17, 18, 19, 20, an»! 22. 

[4] Interrogatories Nos. 2, 6, 9, 15, and 16 inquire of the défend- 
ants what was the précise showing by lines, letters, figures, and char- 
acters of certain sets of blueprints concerning which the défendants 
are questioned in other interrogatories as to their being used pre- 
liminary to, as a basis for, and as part of the contract alleged in the bill 
to bave been entered into for the construction of the reinforced con- 
crète bridge alleged to infringe the plaintifF's patents. If thèse blue- 
prints are in the possession of the défendants, the plaintiff is entitled, 
upon proper showing, to bave an order made for their production and 
inspection ; but as the blueprints themselves are the best évidence 
of their contents, the défendants cannot be required in advance of the 
trial to furnish copies, nor can they be questioned as to their contents 
unless the originals, being in their possession, are not produced, or un- 
less the originals are shown to hâve been destroyed or lost, or to be 
beyond the power of the plaintiff to produce. 

[5] Interrogatories 3, 21, and 23 require a comparison between cer- 
tain sets of blueprints inquired about and a set of blueprints attaçhed 
to the interrogatories and marked "Luten Plans." Such a comparison 
cannot be required of the défendants, because it is a matter to be es- 
tablished by expert testimony or by inspection of the documents at the 
trial, and because the opinion ôf the défendants is merely evidentiary in 
character and not a fact in support of the plaintifï's cause. Todd v. 
Whitaker (D. C.) 217 Fed. 319. _ 

Interrogatories 8, 9, in so far as it inquires concerning the contract, 
10, and 14 are ail objectionable, as requiring the défendants to testify 
to the contents of documents which it is within the power of the plain- 
tiff to bave produced for inspection. 

The objections to Nos. 2, 3, 6, 8, 9, 10, 14, 16, 21, and 23 are sus- 
tained. 
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BLAST FURNACE APPLIAXCES CO. v. WORTH BROS. CO. 

(District Court, E. D. Pennsylvanta. March 17, 1915.) 

Xo. 1337. 

1. Courts ig=351 — Dtscovery— Equity Rules— Plaintiff's Intereogatories 

— SÎATTERS DiSCLOSED BY ANSWER. 

Uiider equit.v iii';ictice rule 58 (198 Fed. xxxlv, 115 C. C. A. xxxiv), permit- 
ting a plaintiff to file interrogatories for discovery within 21 days after 
the joinder of issues, wlien tluit rule is construed in connection witli the 
purpose of tlie mies to simplify the pleadings and expedite tlie production 
of proof, nmttt'i's disclosed in the ans\Yer niaterial to plaintiff's case may 
be made the subject of interrogatories. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 924; Dec. Dig. 
<S=»351.] 

2. Pateis^s <S=292— Equity— Discovery — Relevancy— Set-Off. 

In a suit to en.ioin infringement of a patent by the construction of a 
second blast funiace from plans furnished by the inventor for the first 
furnace, where the défendant pleaded a set-off on accouut of defects in the 
plans for the first furnace, plaintiff may interrogate défendant as to 
what payments vvere made for the flrst plans and when. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 446; Dec. Dig. 
<&=3292.] 

3. Patents <S=3292 — Equity— Discoveby—Relevancy— Défense. 

Plaintiff may also ask for the production of the drawings furnished for 
the flrst furnace and of the corrections made therein, from which drawings 
the second furnace was constructed. 

[lOd. Note. — For other cases, see Patents, Cent. Dig. § 446; Dec. Dig. 
«5=^292.] 

i Patents <S=292 — Equity— Discovery— Relevancy— Défense. 

In a suit by au assignée of a patent for infringement by the construc- 
tion of a blast furnace, where défendant pleaded a license from the in- 
ventor, plaintiff might interrogate him as to tlie date of the constniction 
of the furnace, in order to flx the date of the infringement, and also as 
bearing upon the question of license. 

[lîd. Note. — For other cases, see Patents, Cent. Dig. § 446; Dec Dig. 
©=5292.] 

5. Patents cS==>292 — Equity— Discovery— Inteekogatobies— Identification of 
Documents. 

Plaintiff' might also liiqulre as to whether the license was in writlng 
and the date thereof, and for the correspondence relating thereto, in order 
that he might call for its production. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 446; Dec. Dig. 
®=5292.] 

e. Patents ®=3292 — Equity— Discoveby—Intereogatories— Evidence. 

Interrogatories as to notice to the inventor of the commencement, com- 
pletion, and use of the infringing furnace is not a fact material to the 
sui)port of the plalntift''s cause, but is merely evidentiary ou the issue of 
the existence of the license from the Inventor, and is not a proper sub- 
ject of inquiry. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 446; Dec, Dig. 
<©=o292.] 

In Equity. Suit by the Blast Furnace Appliances Company against 
the Worth Bros. Company. On objections to interrogatories pro- 
pounded by the plaintiff. Objections overruled in part, and sustained 
in part. 

.S;=.For othei cases see sanie topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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E. Hayward Fairbanks and J. Bousall Taylor, both of Philadelphia, 
Pa., and C. C. Linthicum, of Chicago, 111., for plaintiff. 

John A. Brown and Henry P. Brown, both of Philadelphia, Pa., 
for défendant. 

THOMPSON, District Judge. The ground of objection to the 
interrogatories, that the défendant is not required to ansvver, for the 
reason that oath to the answer has been waived by the bill, has been 
decided contrary to the defendant's contentions in the case of Luten 
V. Camp et al., 221 Fed. 424, in which an opinion has been filed this 
day. 

Referring to the spécifie objections to the interrogatories, the ques- 
tion is whether they seek discovery of facts and documents material 
to the support of the cause, or whether, on the contrary, they seek 
discovery concerning mère évidence of facts tending to prove the 
nature of the case, or tending to prove the facts upon which it is 
based. The bill charges infringement of patents owned by the de- 
fendant as assignée of Arthur G. McKee. The infringement is al- 
leged to consist in the érection of the defendant's No. 2 blast furnace 
in accordance with drawings furnished by McKee for the building of 
its No. 1 blast furnace, and embodying the inventions and improve- 
ments of the plaintiff's letters patent, without right, license, or au- 
thority, and without the payment of any royalty. It is alleged in the 
bill that the défendant built its No. 1 furnace under a license from 
Arthur G. McKee, and that as a part of the license arrangement Mc- 
Kee furnished the défendant with certain drawings for the construc- 
tion of this furnace, embodying inventions covered by the letters pat- 
ent; that as to No. 2 furnace the défendant applied to McKee for 
a license, and the license was tendered by McKee, but the défendant 
declined to accept it. The answer admits a license from McKee to 
use in defendant's No. 1 furnace the inventions contained in certain 
letters patent alleged to hâve been granted to McKee, and that it ac- 
cepted that license and is still using it ; that the défendant constructed 
its No. 2 furnace in accordance with drawings furnished by McKee 
for the building of No. 1 furnace. The answer sets up that the draw- 
ings for No. 1 furnace were defective, and défendant was put to 
the expense of correcting the errors and imperfections in the draw- 
ings and blueprints. It claims a set-ofif for the expense thereof. The 
answer admits that the défendant applied to McKee for a license to 
build No. 2 furnace, but dénies that it refused to accept the license 
or to pay a royalty to McKee, and dénies that it is using the patented 
invention in défiance of the rights of McKee, or the plaintiflF. It 
admits that it has not paid a license fee for the use of the patent and 
distributor on No. 2 furnace, and answers that it is ready to pay for 
the license after deducting the cost of correcting the drawings and 
blueprints. 

[1] In view of the fact that interrogatories are permitted under 
rule 58 (198 Fed. xxxiv, 115 C. C. A. xxxiv) to be filed by the plain- 
tiff within 21 days after the joinder of issue, and in considération of 
rule 58, in connection with the purpose of the rules to simplify the 
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pleadings and expedite the production of proof , I think it îs apparent 
that matters disclosed in the answer material to the plaintiff's case 
may be made the subject of interrogatories. While the défendant 
attaches to its answers a copy of the contract for furnishing drawings 
for its No. 1 furnace, in which McKee agrées to issue a license to 
tlie défendant for use of the distribvitor, it does not appear whether 
the license actually granted was in writing or oral, and whether it 
was a license for the use of the patents in suit alone, or covered some 
other patents. As this is the license under which the drawings and 
blueprints were furnished to the défendant by McKee which were 
used by it in the construction of its No. 2 furnace, I think an answer 
to the first interrogatory is material to the plaintiff's case, and that 
the interrogatory should be answered; the facts being peculiarly 
within the knowledge of the défendant. 

[2] The second interrogatory inquires concerning the dates and 
amounts of payments made by the défendant to McKee on account 
of the No. 1 furnace, and, inasmuch as those payments are the subject 
of set-off by the défendant, it is material to the plaintiff to know what 
payments were made and when. 

[3] The third interrogatory asks for the production of the defend- 
ant's drawings for the construction of No. 1 furnace. and the draw- 
ings containing the corrections made by the défendant for its construc- 
tion as alleged in the answer. This is material to the charge of in- 
fringement in the use, in the érection of No. 2 furnace, of the 
drawings furnished for No. 1 furnace, and the drawings should be 
produced for the plaintiff's inspection. 

[4] The fourth interrogatory asking information of the date when 
the défendant began the construction of No. 2 furnace is material as 
fixing the time of the alleged infringement and as affectîng the license 
from McKee. 

[5] Under the fifth interrogatory the plaintifï is entitled to know 
whether the license under which the défendant asserts that its No. 
2 furnace was constructed and is being used was or was not in writ- 
ing and the date thereof, and identification of any correspondence in 
relation thereto, in order that the plaintifï may call for its production. 

[6] As to the sixth interrogatory, notice to McKee of the com- 
mencement, completion, and use of No. 2 furnace is, in my opinion, 
not a f act which can be said to be material to the support of the plain- 
tiff's cause. It is at best merely a collatéral fact, which might or 
might not tend to prove or contradict the existence of a license, but 
is merely evidentiary, and not the proper subject of an interrogatory. 

The objection to the sixth interrogatory is sustained. Objections to 
interrogatories 1, 2, 3, 4, and 5 are overruled. 
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LAND V. FEEEO-CONCRETE CONST. CO. 
(District Court, W. D. Kontucky. Jlarch 20, 1915.) 

1. Abatement and Revival €=:=12 — Pendency of Akother Action— Action in 

State Court. 

The pendency of a suit in a state court does not abate an action in a 
fédéral court, tliough the causes of action are Identical. 

[Ed. Note. — For otlier cases, see Abatement and Revival, Cent. Dlg. §S 
87-91, 94, 95, 98 ; Dec. Dig. <S=12.] 

2. Eemoval of Causes <®=595 — Splitting Causes— Waivee. 

Under Civ. Code Prac. Ky. § 83, providing that several causes of action 
may be united, if each affect ail parties to the action, may be brouglit in 
the same county and prosecuted by the same kind of an action, and if ail 
are brought upon contracts express or implied, where plaintift brought 
two actions, in one of which he sought to recover the amount earned un- 
der a conti'act prior to October 16tb, and in the other the amount which 
he would hâve made subséquent to that date had défendant not refused 
to permit hini to perform, défendant had the right at its option to conipel 
a consolidation of such suits ; but, haviug removed one of them to a féd- 
éral court without seeking to compel a consolidation, he waived his right 
to insist that there should hâve been a consolidation, or that plaintitf 
should hâve been required to eleet which suit he would prosecute, or to 
object to the splitting into two parts of a single cause of action, assuming 
that there was only one cause of action, especially where a plea in abate- 
ment betause of the pendency of the other suit referred only casually to 
the splitting of the cause of action. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 204, 
205; Dec. Dig. ©=95.] 

3. Abatement and Eevivai iS=3l2 — Actions in State Court and Fedebal 

COUKT. 

An action commenced in a state court and removed to a fédéral court 
was thereby brought within the rule that the pendency of an action in a 
state court does not abate an action in a fédéral court. 

[Ed. Note.— For other cases, see Abatement and Revival, Cent. Dig. 
§§ 87-91, 94, 95, 98; Dec. Dig. <@=»12.] 

At Law. Action by W. G. Land against the Ferro-Concrete Con- 
struction Company. On demurrer to amended and supplemental an- 
swers. Demurrer to an amended answer sustained, and demurrer 
to an amended and supplemental answer overruled pro forma. 

Samuel S. Blitz and C. R. McAlee, both of Louisville, Ky., for 
plaintiff. 

Humphrey, Middleton & Humphrey, of Louisville, Ky., for de- 
fendant. 

EVANS, District Judge. In order to a full understanding of the 
question to be decided, it may be well to state somewhat fully the 
facts upon which it arises. This action was brought in the Jefferson 
circuit court on November 25, 1909, for the recovery of damages 
from the défendant for certain alleged breaches of a contract in writ- 
ing between the parties whereby they had agreed as f ollows : 

"Mémorandum of Agreement between the Ferro-Concrete Construction Com- 
pany, of Cincinnati, and Mr. W. G. Land, of Louisville, Ky. 

"For the payments herein stated, Mr. W. G. Land hereby agrées to super- 
vise the work of grading and hauling herein specifled, and also to furnish the 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
221 F.— 28 
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necessary teams, scrapers, plovvs, wagons, and other haullng equlpment to do 
the scraping and haullng required in the construction of section A, southern 
outfall sewer, Loulsville, Kentucky, according to the niethod of procédure out- 
lined as the work proceeds, by the Ferro-Concrete Construction Company. 

"It Is agreed by said Mr. Land that he will at ail tlmes after June 1, 1908, 
during the progress of this work, provide an àverage of ten teams per day 
during each week until ail of the seraper work required exclusive of backfill- 
ing, bas been completed. After the seraper work exclusive of back-fillng has 
been completed, the number of teams required may be reduced to the nuniber 
then thought necessary by the Ferro-Concrete Construction Company. It is 
understood that In requiring not less than a certain number of teams, sald 
teams are to be distributed on the work of scraping and hauling, specified In 
the items of work following in this agreement, as may be most advantageous 
to the Ferro-Concrete Construction Company in arranging the construction of 
the sewer as a whole. 

"At the end of each week the Ferro-Concrete Construction Company and 
Mr. W. G. Land shall .lointly measure ail excavation and hauling done during 
that week, and that during the following week the î''erro-Concrete Construction 
Company shall pay to said W. G. Land the amount of money shown to be due 
him according to those measurements, at the priées named herein, provided 
that W. G. Land is continuing to conduct his work In a satlsfactory manner, 
and with the force of teams specified. Should he fait to maintain a suffieient 
force, or otherwise conduct his work in a manner disadvantageous to the Ferro- 
Concrete Construction Company, so that the spirit of this agreement is broken 
by him, he shall forfeit to the Ferro-Concrete Construction Company any un- 
paid sum of money due him for the previous work ; it being understood that 
such sum shall be consldered a proper amount for the Ferro-Concrete Construc- 
tion Company to approprlate to cover its additional expense, trouble, or an- 
noyance or delay in procuring teams to conduct the work itself, or to procure 
another party to do this work. 

"Items of Work and Priées for Payment 

"Item 1 — Seraper excavation between station 0+70 to station 2+10, a eut 
having a depth not exceeding 91/2 feet, a mean depth not exceeding 7 feet, 
a width at the bottom of 20 feet, and banks sloping 1 to 1. The material is 
to be scraped into the dépression between station 2+10 and station 2+40 on 
■each side of the eut and 50 to 100 feet therefrom. The priée agreed upon for 
this work is seventeen and one-half cents per cubic yard measured in the eut. 

"Item 2 — Seraper excavation between stations 2+40 and 14+20, a eut similar 
to that in item 1, with a maximum depth not exceeding 11 feet, a mean depth 
of not more than 8 feet, the material to be plaeed between 50 and 100 feet 
from the edge of the ditch, and the south side thereof. The priée agreed 
upon for this work is eighteen and one-half cents (18i/^c.) pér cubic yard, meas- 
ured in the eut. 

"Item 3 — Seraper excavation between stations 14+20 and 17+80, a eut similar 
to that in item 1, with a maximum depth not exceeding 11 feet, a mean depth 
not exceeding 6 feet, a width at the bottom of 18 feet, and sldes sloping 1 to 
1, the material to be plaeed where directed within a distance of 150 feet from 
the place where It is removed. The priée agreed upon for this work is twenty 
cents (20c.) per cubic yard, measured in the eut. 

"Item 4 — Transporting any of the materials excavated under items 1, 2, 
and to points farther distant from the diteh than specified under the item 
itself, by increasing the length of seraper haul. The quantity of material 
thus transported may vary from to 6,000 cubic yards. The priée agreed 
upon for this is one cent per cubic yard for each 100 feet or fraction thereof 
of additional haul. 

"Item 5 — Seraper work replacing the material excavated under items 1, 2, 
and 3 baek into the eut, when this is done within sixty days from the date of 
its original removal. The priée agreed upon for this work is fifteen cents 
'(15c.) for each yard for the flrst 100 feet of haul, and three-fourths of one 
cent (%c.) for each 100 feet additional haul, or fraction thereof. The quantity 
:to be handled under this item may be between 6,000 and 12,000 cubic yards. 
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"Item 6 — Scraper excavation at other stations on the sewer, If any, ac- 
cepted by Mr. Land without spécial agreement as to prlce shall be pald for at 
the prlce named In Iteiu 1, narnely, seventeen and one-half cents per cubic 
yard. 

•'Item 7 — Gravel, sand, earth, and other materlals loaded by the Ferro- 
Concrete Construction Company from Its cable way or other machluery, into 
the dumping wagons of Mr. Land, and hauled by him to points designated by 
the Ferro-Concrete Construction Company, nnd tliere dumi>ed. The quantlty 
may vary from 3,000 cublc yards to 13,000 cubic yards. The prlces to be pald 
for this haul are twenty cents (20c.) per cubic yard for the tirst 400 feet or 
less of haul, and one cent (le.) per yard for each additlonal 100 feet or frac- 
tion thereof. 

"Item 8— Gravel, sand, earth, or other materials loaded by the Ferro-Con- 
crete Construction Company by hand into the dumping wagons furnished by 
Mr. Land and hauled by him to points designated by the Ferro-Concrete Con- 
struction Company and there dumped. The quantlty of this may vary from 
2,000 to 6,000 cubic yards. The prlce to be pald for this hauling is twenty-two 
and one-half cents (22%c.) per cubic yard for the first four hundred feet haul 
or fraction thereof, and one cent per yard for each additional hundred feet or 
fraction thereof. 

"Note — The total quantlty of material to be handled under items 7 and 8 
will probably not exceed 14,000 cubic yards, and It may be less than 10,000 
cubic yards. Two priées are specified because the machlnery will load wag- 
ons faster than they can be loaded by hand. Some material, however, will 
be handled by both methods. Materials handled under Item 4, if any, will 
diminish the quantifies handled under Items 7 and 8. Teams furnished to haul 
cernent, steel, lumber supplies, and other materials shall be paid for at a rate 
of four and one-quarter dollars ($4.25) per day of ten hours." 

The plaintifï states in his pétition that the défendant had breached 
this contract in the following particulars, namely: That the plaintifï, 
with defendant's knowledge and consent, had supervised the work of 
grading and hauling and had furnished the necessary teams, scrapers, 
plows, wagons, and other hauling equipment to do the scraping, haul- 
ing, and other work specified in the contract and required in the con- 
struction of section A of the southern outfall sewer, Louisville, Ky., 
and had continued to do ail the work required by the contract until 
October 16, 1908, on which date the défendant arbitrarily, wrongfuUy, 
and in violation of the contract stipulations discharged plaintifï from 
said work of hauling, supervising, etc., and did not permit him to 
continue on said work, but required him to remove from the premises 
ail said teams, equipment, wagons, etc., although plaintifï was ready 
and willing and ofïered to perform his part of the contract according 
to its terms. The pétition then avers that it was contemplated, in- 
tended, and agreed in said contract that the plaintifï was to do ail 
the work of supervising and ail the hauling and other things specified 
to be done in the contract for and in the work of constructing said 
section A of said outfall sewer. The pétition then proceeds to specify 
the work that would hâve been done and the profit that could and 
would hâve been made by plaintifï under the contract if he had been 
permitted to perform his part of it. The profits to him he allèges 
would hâve reached the sum of $11,444, and for that amount he prays 
judgment against the défendant. 

The plaintifï being a citizen of Kentucky and the défendant a citi- 
zen of Ohio, on the defendant's pétition the case was removed to this 
court. On February 14, 1910, the défendant fîled its answer in two 
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paragraphs, but that pleading does not now concern us, except to say 
that it went altogether to the merits. " 

[1] On March 14, 1910, the défendant filed an amended answer, 
in which the then existing pendency of an action in the state court de- 
scribed in the aniendment, and which was also commenced on No- 
vember 25, 1908, is pleaded in abatement of the présent action. Ob- 
jection was made to the sufficiency of this plea, though this objection 
was not pressed until after the judgment in the state court suit was 
rendered. Neverthekss the gênerai rule is exphcitly established in the 
fédéral courts that, even if the causes of action set up in the two suits 
be identical, the pendency of a suit in a state court does not abate 
an action in the fédéral courts. Hunt v. New York Cotton Exchange, 
205 U. S. 322, 339, 27 Sup. Ct. 529, 51 L. Ed. 821 ; Gordon v. Gilfoil, 
99 U. S. 168, 25 L. Ed. 383, and many other cases. The objection must 
therefore be sustained independently of the question of whether the 
cause of action in the state court suit was the same as that set up by 
the plaintiff in this action — a question yet to be determined in another 
connection. 

[2] On July 3, 1911, the défendant filed an amended and supple- 
mental answer in which the judgment of the Jefïerson circuit court in 
the action pending there, and which we will call the state court suit, 
was pleaded in bar of the relief claimed in this action. Recently the 
court sustained a motion to require the défendant to make this pleading 
more definite and certain, which was done by an amended and sup- 
plemental answer filed March 12, 1915. To this last pleading the 
plaintiff filed a demurrer, and thus the question now to be consid- 
ered was raised. The last amended and supplemental answer sets 
forth the pétition and other pleadings in the case referred to — the 
judgment of that court in that cause having already been shown in the 
former pleading — and pleads that judgment in bar of the relief sought 
by the plaintiff in this action, upon the ground that the judgment 
there was upon the same cause of action as that set up in this case. 

An examination of the record thus brought under considération 
clearly shows, stated briefly, that the plaintiff there sought to recover, 
under the contract we hâve set forth, for certain work specifically 
described, and which had been actually done by the plaintiff under 
the contract previous to the 16th of October, 1908, but for which 
the défendant had not paid the contract price. This gênerai state- 
ment shows the précise nature of the claim of the plaintiff in the state 
court suit, and the judgment shows that it was upon the cause of 
action thus described that the recovery was had for part of the 
amount claimed. The judgment, in terms, extended no further. 

Comparing the claims made in the state court suit with those we 
hâve hereinbefore described as being sued upon in this action, we 
perceive at once, first, that each of said claims grows eut of the con- 
tract herein copied; second, that such of the claims as were made 
in the state court suit ail arose out of a part performance by plaintiff 
of his work and duties under the contract prior to October 16, 1908, 
but for which payment had not been made by the défendant; third, 
that the claim made in this suit was for damages resulting after 
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October 16, 1908, from the act of tlie défendant in refusing to per- 
mit plaintiff to continue to perform the stipulations of the contract, 
and thus to earn what the contract entitled him to earn ; that is to 
say, the plaintifï in the state court suit sought to recover for what he 
had earned under the contract, while in this action he seeks to re- 
cover for what he was prevented from earning; and, fourth, that the 
16th day of October, 1908, marked the time up to which the plaintifï 
was permitted to earn something under the contract, and the date 
after which he was, by the defendant's act, prevented from earning 
anything. 

It would seem, therefore, that the causes of action in the two suits 
were not identical, although they grew eut of the one contract be- 
tween the parties, and therefore that the judgment rendered by the 
state court, strictly speaking, was not for any part of the cause of 
action actually sued upon in this case. If this be so, an estoppel by 
previous judgment upon the same cause of action has not been shown 
and cannot be deduced from the averments of the amended and sup- 
plemental answer under considération, unless the further facts about 
to be stated require a différent conclusion. 

The state court suit and this suit, as we hâve seen, were commenced 
in the Jefferson circuit court on the same day, to wit, on November 
25, 1908. Process was served on the défendant on December I, 1908. 
It removed this case to this court on its pétition fîled and bond given 
and approved on December 11, 1908, without any steps having been 
taken by it in the other suit (which we hâve called the state court 
suit) either, fîrst, to compel the plaintiff to elect which suit he would 
prosecute; or, second, to consolidate the two actions into one, as is 
permitted under the Kentucky practice. Powell v. Weiler, 11 B. Mon. 
186, 187. After the removal of this action to this court by the défend- 
ant, with the other action yet pending in the state court, of course 
nothing could then be done in the way of requiring the consolidation 
of the actions. On February 6, 1909, the défendant filed its answer 
in the state court suit, in which, after admitting its corporate existence 
and the exécution of the contract, it denied ail that plaintiff had alleged 
in his pétition in that suit. Upon the issues thus made a trial was had, 
and the state court, on January 31, 1911, rendered judgment in plain- 
tiff's favor for $225 and costs, which were paid. 

[3] As already indicated, however, the défendant, on March 14, 
1910, filed as amended answer, in which it pleaded the "pendency" of 
the state court suit in abatement of this suit. But, as we hâve also 
seen, the défendant, by removing the case to this court, brought itself 
within the rulethat such a plea is not maintainable. Hunt v. N. Y. 
Cotton Exchange, 205 U. S. 339, 27 Sup. Ct. 529, 51 L. Ed. 821, and 
Gordon v. Gilfoil, 99 U. S. 168, 25 L. Ed. 383. But before the last- 
named step had been taken the défendant had, on February 14, 1910, 
by an answer then filed in this action, pleaded to the merits alone. 
Nevertheless, on July 3, 1911, after the judgment in the state court 
suit had been rendered on January 31, 1911, the défendant pleaded 
that judgment in bar of the relief sought by plaintiff in this action. 
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Section 83 of the Civil Code of Practice, so far as applicable, is as 
follows, viz. : 

-"Several causes of action may be unlted, if each affect ail the parties to 
the action, may be broiiffbt in the same county, and may be prosecuted by the 
same kind of action; and if ail of tbem be brouglit: (1) Upon contracta, ex- 
press or implied." 

Upon this section the défendant contended at the argument that, 
where two causes of action "may" be united, they "must" be united, 
and it was claimed that the authorities would support that construc- 
tion. None were cited, however, and we think the contention cannot 
be maintained. 

We do, however, think that, if the plaintiflf in his two actions sued 
upon two separate causes of action which, under section 83 of the 
Code, might hâve been united, the défendant had the right, at its 
option, to compel a consoHdation of the suits, and, not having donc 
so, he waived that right. The duty, if it be such, of bringing only one 
suit where several causes of action existed which might hâve been 
joined, is one imposed for the benefit of a défendant, who might, for 
that reason, waive it. Possibly by very prompt action the consolidation 
might hâve been required and made before a removal which might 
hâve brought both suits hère, but, whether so or not, the défendant, 
by voluntarily removing one suit, waived, first, ail right to insist that 
there ought to hâve been a consolidation, inasmuch as the défendant 
had prevented that course by the removal of one of the suits to an- 
other tribunal; and, second, ail right to insist that the plaintifï should 
hâve been required to make an élection which one of the suits it would 
prosecute. 

True, the défendant has not insisted that there should hâve been an 
élection or a consolidation ; but we ref er to those rights as indicating 
the two things available to the défendant, if the causes of action were 
separate, and how it may hâve waived or lost those rights. We think 
the fact that both suits were commenced on the same day rather em- 
phasized the need for prompt action if, for defendant's benefit, the 
law authorized it to insist upon an élection between, or a consolida- 
tion of, the two suits. A technicality which, under the circumstances 
developed by the record, would deprive the plaintifif of the right to a 
hearing on the claim made in this case, does not commend itself as 
being entitled to high favor. 

We hâve already indicated our opinion to be that the two suits were 
based upon two separate and distinct matters or causes of action, not- 
withstanding the fact that both grew out of the same contract. That 
growth was at différent times and out of différent acts. One cause of 
action arose before October 16, 1908, and was perfect without référence 
to the other, which arose afterwards. It stood upon a state of fact 
totally différent in nature from the other, inasmuch as it was bottomed 
upon a failure to pay money which had been earned, while the other 
was for the tortious deprivation of a contract right to earn money. 
Ccrtainly it is not always easy to détermine between what is a single 
cause of action, which may not be split up, and what are two separate 
causes of action, which may be united in a single suit. The Suprême 
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Court in the Haytian Republic, 154 U. S. 125, 14 Sup. Ct. 994, 38 
L. Ed. 930, after very clearly stating the gênerai rule, which forbids 
the splitting up of a single cause of action, and after quoting from 
Stark V. Starr, 94 U. S. 485, 24 L. Ed. 276, said : 

"This statement, however, Is qualified by the following, which Is not In- 
oluded in the citation: 'But this principle does not require distinct causes of 
action^that is to say, distinct matters — each of which would authorize by it- 
seU' indépendant relief, to be presented in a single suit, though they existed 
at tbe .same time and might be considered together.' The qualification states 
the elementary rule. One of the tests laid down for the purpose of deter- 
inining vvhether or not the causes of action should hâve been joined in one suit 
is whether the évidence necessary to prove one cause of action would estab- 
lish the other." 

This authority and others which might be cited support, as we think, 
the view vve hâve taken. The case of Perry v. Dickerson, 85 N. Y. 
345, 39 Am. Rep. 663, is also instructive in this connection. 

But the défendant further, and it may be somewhat inconsistently, 
contends that there was really only one cause of action, and that plain- 
tiff unwarrantably split that one cause of action into two parts, and 
brought a separate suit upon each part. Counsel cite in support of this 
perfectly well settled gênerai proposition the cases of Cole's Adm'r v. 
I. C. R. R. Co., 120 Ky. 686, 87 S. W. 1082, Pilcher v. Ligon, 91 
Ky. 228, 15 S. W. 573, Covington & C. R. R. Co. v. Kleymeier, 105 
Ky. 609, 49 S. W. 484, Harp v. Southern Railway Co., 150 Ky. 564, 150 
S. W. 663, Bucki Lumber Co. v. Atlantic Lumber Co., 109 Fed. 411, 48 
C. C. A. 455, Claflin v. Mather, etc., Co. (C. C.) 87 Fed. 795, and 
Louisville Bridge Co. v. L. & N. R. R. Co., 116 Ky. 258, 75 S. W. 285. 
Ail of thèse cases hâve been examined, and they certainly establish, 
just as do cases from the Suprême Court of the United States, the gên- 
erai rule against the splitting up of a single cause of action and bring- 
ing two suits where only one was proper. 

Of course, if there were, as we think was the case, two separate 
and "distinct matters" (using the language of the Suprême Court) or 
causes of action, the objection as to splitting them up does not lie. But 
if there were only one cause of action, and if it were in 1908 split into 
two parts, and a suit brought upon each, we nevertheless think the facts 
of this case, as disclosed by the record, may sufficiently show that this 
fault may be held to bave been waived by the défendant. It had re- 
moved one of the actions in 1908, and thereby put it out of the power 
either of the state court or this court to require either an élection or a 
consolidation. It had answered to the merits on February 14, 1910, 
before any objection was made to anything the plaintifï had dohe. 
Afterwards the pendency of the state court suit was pleaded in abate- 
ment. True, in their argument counsel for the défendant insist that the 
plea in abatement (as we may call the amended answer filed March 
14, 1910) was "notice" to plaintiff of the claim that his cause of action 
had been split up. We doubt whether the mère mention in that plead- 
ing of this claim that a cause of action was split was material, be'cause 
in fact the défendant though it nientioned the splitting, only insisted 
in the prayer of the amended pétition that the pendency of the state 
court suit should be held to abate this action — the alleged splitting of 
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the cause of action being mentioned apparently otily casually. Tlie 
conclusion that any objection was being made on that ground would, 
in view of the prayer of the amendment, hâve to be very subtly drawn. 
Besides, the amended answer was in its nature dilatory, and probably 
it came too late, as an answer to the nierits had been previously filcd. 

A careful examination of the opinion of the Court of Appeals of 
Kentucky in the case of Louisville Bridge Co. v. L. & N. R. R. Co., 
116 Ky. 259, 75 S. W. 285, bas convinced us that the rule in this state 
is that the défendant, by letting the two cases run along as they did np 
to the time it filed its answer to the merits and afterwards, must be 
considered as having waived its right to insist upon the rule against the 
splitting of causes of action and the estoppel or bar which may in 
proper cases resuit froni that course. And this view seems to find 
much support in the décision of the same court in Ilarp v. Soulheni 
Railway Co., 150 Ky. 568, 150 S. W. 663, where the court shows that 
the rule is for the benefit of the défendant who may therefore waive it. 

The demurrer to the amended answer filed February 14, 1910, and 
which pleads the pendency of the state court suit in abatement of this 
action, must be sustained. 

But whether the matters to which we bave referred as indicating a 
waiver by the défendant of the right to object to the alleged splitting up 
of what défendant insists is plaintiff's single cause of action are brought 
under review by the plaintiff's demurrer to the amended and supple- 
mental answer filed March 12, 1915, may admit of doubt. For that 
reason, while we think there were two separate and distinct matters, 
each of which constituted a separate cause of action and therefore 
that the demurrer to the last-named pleading is well taken, it may be 
better to overrule the last-named demurrer pro forma, and in this way 
give the plaintiff an opportunity, if so advised, to set up in a reply the 
matters referred to as indicating a waiver. 

The demurrer to the amended and supplemental answer filed March 
12, 1915, is overruled, and the plaintiff will be given 30 days within 
which to file a reply. 



PBNNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. et al. 
and three other cases. 

(District Court, S. D. New York. February 10, 1915. On Application to Va- 
cate Order, February 11, 1915.) 

Nos. 2-9, 2-33, 2-149, 3-37. 

1. JuDOES <S=>48 — Disqualification to Act— Motion to Set Aside Hia Own 
Obiiers. 

Wliile as a meinber of an appellate court a judge cannot slt on a review 
of bis own orders, a motion to set aslde an order, in the court in which 
it was entered, on tbo alleged ground that it was Improvidently made, 
may always be heard by tlie judge who made it. 

[Ed. Note.— For other cases, see Judges, Cent. Dlg. §§ 220, 221; Dec. 
Dig. <S=4S.] 
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2. JuDGEs <S=529— United States Cikcuit Judges— Désignation to Hold Dis- 
trict Court. 

One of the purposes of section 18 of the Judicial Code (Act March 3, 
1911, c. 231, 36 Stat. 1089 [Comp. St. 1913, | 9S5]), authorizing the senior 
Circuit Judge of any circuit, ttie Circuit Justice, or the Chief Justice, 
whenever in his judgment the public interest shall require, to designate 
a Circuit Judge to hold a District Court, was to enable a Circuit Judge 
wlio, prior to the abolition of the Circuit Court, had partially heard an 
equity case tberein and made interlocutory orders, through such désigna- 
tion to continue to conduct the cause to final decree, where it was deemed 
of advantage because of hls familîarity with the same ; and the fact 
that under such circumstances a senior Circuit Judge designated hlmself 
to hold a District Court in ail matters pertalning to a coinplicated re- 
ceivership which had previously been entlrely conducted before hlm does 
not render the désignation invalld or improper, where no objection was 
made by any of the parties In Interest. 

[Ed. Note.— For other cases, see Judges, Cent. Dlg. §§ 140-142, 144-152; 
Dec. Dig. <®=529.] 

8. Receivers ®=^96 — Management of Estate— Appointmbnt of Counsel fob 

DlFl-ERENT InTEBESTS. 

While the court, in a complicated controversy involving many différent 
Interests in a fund in the liands of receivers, has power to appoint, or 
authorizes the receivers to appoint, counsel to represent an interest whose 
claims to be paid from the fund mlght not otherwise be fully presented, 
there Is no occasion for such an appolntment after the claims to prlority 
between the différent interests bave been finally determlned, slnce as to 
other matters the receivers may competently represent ail creditors. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 176-180; Dec. 
Dig. <@=>96.J 

In Equity. Suit by the Pennsylvania Steel Company and another 
against New York City Railway Company and another, with three 
other cases. On motions. Denied. 

On Applications of Accident Creditors' Fund and Tort Creditors' Committee. 

Thèse are eleven separate motions, enumerated In a single notice, which 
were on the motion ealendar of thls court January 22, 1915, and adjourned 
to January 29th, on which latter day the senior Circuit Court judge was 
hearing the motion ealendar. 

Benjamin Catchings of New York City, for tort creditors' committee. 

R. R. Rogers, of New ïork City, for New York Rys. Co. 

Masten & Nlchols, of New York City, for receiver of Metropolitan St Ry. Co. 

O'Brien, Boardman & Platt, of New York City, for contract creditors' com- 
mittee. 

Geller, Rolston & Horan, of New York City, for Farmers' Loan & Trust Co. 

Byme & Outcheon, of New York City, for Pennsylvania Steel Co. 

Dexter, Osbom & Fleming, of New York City, for receiver of New York 
City Ry. Co. 

Davies, Auerbach & Comell, of New York City, for Guaranty Trust Oo. 

LACOMBE, Circuit Judge. The motions were noticed by Benjamin 
S. Catchings, Esq., as sohcitor of "Accident Creditors' Fund, a corpo- 
ration." No such person has heretofore intervened in this proceeding 
or made any application to be allowed to do so. It has no présent stand- 
ing to notice motions such as thèse. Mr. Catchings, however, also gave 
notice on behalf of the "Tort Creditors' Committee," which was long 
ago recognized in thèse proceedings. Such notice therefore entitled 

@=^FoT other nases eee same topic & KEY-NUMBER in aU Key-Numbered Digeats & Indexes 
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him to a hearîng as soliciter or counsel for the committee, of which, 
indeed, he is himself a member. 

[1] When the first motion was called for hearing, counsel for the 
Tort Creditors' Committee raised the objection that the judge then sit- 
ting could not hear the motion because it dealt vvith the question of set- 
ing aside orders he had himself made ; it being stated that, when a 
similar motion was made a week before to the Circuit Court of Ap- 
peals, he had withdrawn from the bench, stating that he was disquali- 
fied to hear it. As member of an appellate court, a judge cannot sit on 
a review (in whatever form) of his own order. The présent motion, 
however, in the District Court, is directed to the vacation of four or- 
ders (one in each of the above causes) made by this same judge and en- 
tered in the District Court. A motion to set aside an order, on the 
alleged ground that it was improvidently made, may always be heard 
by the judge who made it. It not infrequently happens that some order 
is made in the District Court, which one party or the other wishes ta 
modify or set aside, and makes a motion so to do. If when that motion 
appears on the motion calendar, some other judge is hearing that calen- 
dar, it is common practice in the District Court to send the parties to 
the judge who made the order. If they satisfy him that he had made 
a mistake, he corrects it himself ; if they fail to do so, he dénies the 
motion to vacate or modify, and from his refusai appeal may be taken, 
as it might hâve been from the original order. The protest now made 
by the moving party is noted, and his exception to the hearing of the 
motion is allowed, whereupon he présents his motions, without préju- 
dice to his rights. 

[2] The first motion is described in the notice as one "to vacate 
désignation of Hon. E. Henry Lacombe to hold District Court (in thèse 
proceedings) to exclusion of ail other judges." Incidentally it may be 
noted that the désignation was not exclusive. It merely empowered the 
Circuit Judge designated in the orders "to hold the District Court in 
ail matters pertaining to above-entitled cause." Since the entry of the 
orders matters connected with thèse proceedings hâve occasionally 
come before one or other of the District Judges and been by them dis- 
posed of . 

The four orders (one in each suit) which it is sought to vacate were 
made in conf ormity with the provisions of the Judicial Code : 

"Sec. 18. Whenever, in the judgment of the senior Circuit Judge of the cir- 
cuit in which the district lies, or of the Circuit Justice assigned to such cir- 
cuit, or of the CMef Justice, the public interest shall require, the said Judge, 
or Assoeiate Justice, or Chief Justice, shall designate and appoint auy Circuit 
Judge of the circuit to hold said District Court." 

This provision for désignation of a Circuit Judge was not in the orig- 
inal bill. It was inserted, while said bill was under considération in 
Congress, on application of the United States attorney for the Southern 
district of New York. Attention was called to the fact that, on what- 
ever day the existence of the Circuit Court should terminate and its 
business be transferred to the District Court, there would probably be 
found on the equity side of court suits which had been in part tried and 
disposed of by interlocutory decrees or décrétai orders before some 
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Circuit Judge, but in which his work had not yet been terminated by 
final decree. It was suggested that in such cases it would be better, in- 
volving less delay, if the Circuit Judge were allowed to finish his incom- 
plète work, rather than to require a District Judge to take up the un- 
finished cause and familiarize liimself with its prior history. It was al- 
so suggested that, at least in this district, there would sometimes be oc- 
casions when the business of the court, increased as it was by old Cir- 
cuit Court work, part of which had been theretofore done by Circuit 
Judges, might be so great that the District Judges could not promptly 
dispose of it, while at the same time some of the Circuit Judges might 
be able to spare time from the work of the Circuit Court of Appeals. 
Thèse suggestions apparently commended themselves to Congress, for 
the bill was amended so as to include the provision above quoted. 

The old Circuit Court ceased to exist December 31, 1911. As had 
been expected, at that time there were, besides those above entitled, 
some causes in the Southern district of New York and one or more in 
Connecticut which had been theretofore conducted each before a single 
Circuit Judge, and which had been well-progressed towards conclusion, 
but not yet completed. In each of thèse an order was made by the 
senior Circuit Judge, designating the particular Circuit Judge who had 
had it in charge to finish the cause. A like condition existed in this 
Street surface railroad receivership. Ail prior proceedings had been had 
before the senior Circuit Judge. Many decrees and décrétai orders had 
been made, which had been reviewed by the Circuit Court of Ap- 
peals. Very many claims had been liquidated. On December 31, 1911, 
at midnight the property which receivers had operated was turned over 
to purchaser at foreclosure sale. Further liquidations and accountings 
remained to be disposed of. The situation was like that in the other 
unfinished causes, and désignation of the Circuit Judge was as désirable 
in the one case as in the others. The circumstance that, since he was 
the senior Circuit Judge, he would thereby designate himself seemed 
unimportant. There was no sélection involved in the appointment, that 
was determined by the condition of the causes, and it seemed unneces- 
sary to trouble the Circuit Justice or the Chief Justice of the United 
States with a mère détail of local administration. Had any one at the 
time advanced this technical objection, an order of désignation with a 
statement of the situation could hâve been presented to one or other of 
them. But no one objected, the proceedings hâve gone on as usual for 
three years, much bas been done, and the end of the voluminous and 
complicated proceeding is now in sight. 

The notice of motion is accompanied by a statement of grounds on 
which it is asked that the orders of désignation be vacated or the désig- 
nation revoked. The proposition that the senior Circuit Judge could 
not designate himself in a case where conditions were such that désig- 
nation should be made has been already considered. The suggestion 
that a Circuit Judge should not sit in a District Court, because appeal 
from his décision will come before his associâtes in the Court of Ap- 
peals, is sufficiently disposed of by section 18, supra, and by a référ- 
ence to the debates on the Judicial Code. One objection seems to be 
that, when a single judge has sat for a long time in the disposai of the 
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varying questions which arise in some extended proceeding such as a 
receivership, and has made numerous orders and decrees therein, he 
has formed and expressed opinions about questions which hâve been 
presented, and will be likely to conform his décision of future ques- 
tions to the ideas of the law and practice he has already expressed. On 
behalf of other claimants, or parties to the record, without exception 
counsel appeared and opposed tlie motion, as calculated merely to delay 
the final termination of this very complicated controversy. In this con- 
nection it may be noted that since the very commencement of thèse pro- 
ceedings the Court of Appeals has heard and disposed of very many of 
the questions which bave from time to time arisen, by affirmance, by 
reversai, or by modification of the orders and decrees of the Circuit 
(and, since January 1, 1912, of the District) Court. No technical con- 
struction of the words "final order" has operated to deprive any dissat- 
isfied party of a prompt review by the Court of Appeals. It has handed 
down opinions in over 30 appeals, some of them exhaustively discuss- 
ing ail questions presented for review. 

The next objection is that the "validity of the original appointment 
(of Judge Lacombe) is uncertain." It may be gathered, however, even 
from the moving papers that the original appointment was made 
while Congress was not in session. After it assembled in December, 
1887, and the Senate took up the subject of confirmation, it objected 
to confirming a so-called ad intérim appointment, whereupon the old 
appointment was withdrawn, and a new one, made while Congress was 
in session, was confirmed by the Senate February 28, 1888. 

The further objection that récent législation abolishing the Circuit 
Courts has practically deprived ail the Circuit Judges of the right to 
hold any court is not f ound persuasive. 

The motion to set aside the orders or to vacate the désignation there- 
in made is denied. 

The second motion is "to dismiss the pétition of the Guaranty Trust 
Company, verified January 15, 1915." It was argued with the motion 
on such pétition, and both will be disposed of in a separate mémoran- 
dum. 

The third motion is to require the receiver of Metropolitan Street 
Railway to file certain accounts. The fifth motion is to vacate a so- 
called "omnibus" pétition of said receiver. Thèse were argued at the 
same time as the motion on the "omnibus" pétition, to which they were 
germane. Ail will be disposed of in separate mémorandum. 

The fourth motion is to instruct the New York City receiver to 
"pay and carry in suspense a sufificient amount to enable the Tort Credi- 
tors' Committee to continue its work of assisting and defending the 
rights of accident creditors as a class," or in the alternative "that the 
receiver employ separate counsel to represent him in so far as he is 
charged with the duty of representing the said creditors and ail credi- 
tors whose claims were entitled under the creditors' bill to participate 
in the benefits thereof as of September 24, 1907." There is also a mo- 
tion, made some little while ago and held up to await the présentation 
of thèse later motions, in which it is asked that "an advance payment 
of not less than $5,000 on account of the services and disbursements of 
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the Tort Creditors' Committee be now paid by New York City Railway 
receiver, and that svich payment be carried in suspense to be ultimately 
charged against the distributive share of tort creditors as a class, or any 
of them, or otherwise as the court may ultimately direct." . Ail thèse 
motions may be disposed of ail together. 

The Tort Creditors' Committee was appointed by a number of 
owners of claims for damages for personal injuries which hâve been 
allowed by the spécial master (no one disputing the propriety of such 
allowance) against the estate of the New York City Railway Com- 
pany. Thèse claimants hâve been held to rank with other unsecured 
creditors, and it is the gênerai expectation that upon final distribution 
of that estate, after payment of ail claims entitled to priority, there 
will be enough left to pay some dividend to each unsecured creditor. 
Where any such creditor has retained counsel to represent him, and 
such counsel has appeared and rendered services, reasonable com- 
pensation therefor would be due from client to counsel, and upon the 
amount of such creditor's dividend counsel would hâve, a lien for 
such compensation. The court in which the proceedings had been 
conducted would also, in the event of controversy between client and 
counsel, détermine the amount of such reasonable compensation. The 
same results will follow where many creditors of the same class hâve 
united in the prosecution of their claims and through a committee 
of their own appointment hâve selected a counsel to represent them 
collectively. 

If the situation now were such as is indicated above, there might 
be no objection to advancing a proper sum on account of the amount 
which will ultimately be received in the way of dividends by the 
group of claimants who selected the committee (or agreed to the sé- 
lection) and retained solicitor and counsel. But it is not now certain 
that such is the situation. How many of thèse tort claimants origi- 
nally agreed to be represented by committee nowhere appears. It 
has always been assumed that they were considérable in number and 
amount. But it was stated on the argument, and the same is set 
forth in one or more of the answers, that ail of those who agreed to 
such représentation accepted the ofifer made by the reorganization 
committee, assigned their claims, and were treated on reorganization 
as if they were holders of first mortgage bonds of the Metropolitan 
Company, even though in law their claims were provable only against 
the New York City Company. They received their new securities, 
which were salable at amounts équivalent to a large percentage of 
their liquidated claims. Of course, none of thèse persons are any 
longer claimants against the estate in receivers' hands; no dividend 
will be paid to them, since they hâve already been paid. It is uncer- 
tain, therefore, whether there are any claimants (whose claims hâve 
been allowed) who hâve agreed that this committee, its solicitor, or 
counsel should represent them. In the absence of proof that there 
are such claimants now of their own volition represented by this com- 
mittee and its counsel; it would not be safe to make any advance pay- 
ment. The question whether déductions can be made for committee 
and counsel from the dividends of those claimants who never agreed 



446 221 FEDERAL REPORTER 

to the employment cannot be decided until such claimants can be 
heard, and that time presumably will not come till their dividends are 
declared and they appear to ask such dividends be paid. 

Since the argument of the motion some lists of names hâve been 
filed, purporting to be those of claimants, who hâve not assigned their 
claims and accepted reorganization securities, and who are now in 
agreement that the committee, its soliciter and counsel should appear 
in their behalf. If there is any money to be now paid — in the lan- 
guage of the motion, "as an advance — to be ultimately charged against 
the distributive share" of thèse tort creditors, it should first be ascër- 
tained in some way that thèse creditors assent to such payment as 
one properly to be charged ultimately against their distributive shares. 

From what was said in argument on the motion made prior to 
thèse 11 motions, it would seem that a payment on account to com- 
mittee for its counsel is to be made on another theory. Référence 
was made to an opinion of the Circuit Court of Appeals for this cir- 
cuit (Robinson v. Mutual Reserve Life Insurance Co., 189 Fed. 347, 
m C. C. A. 79), where the court said: 

"Where a complicated controversy involving many difflerent Interests in a 
fund is before the court, and some partlcular interest is not so represented 
that the facts supporting its claim are lilcely to be fully brought ont and 
properly presented, we Icnow no reason why the court may not assign some 
compétent person to do such worlt, and compensate him as receivers' counsel 
are compensa ted, viz., out of the funds in the hands of receivers. We think 
it would be unfortunate if the courts did not possess such power, because tne 
receivers necessarily represent so many différent interests that they must gen- 
erally stand neutral, and there will be many occasions where correct conclu- 
sions can be reached only after ail sides of the controversy hâve been vigor- 
ously presented." 

In the early stages of thèse receiverships, it may be urged that the 
situation was such as that referred to in the quotation, and that com- 
mittee and counsel for the original group of tort creditors, above re- 
ferred to, should be awarded an allowance for services out of the 
gênerai funds as an expense of administration. But applications for 
such spécial allowances are to be passed upon at the conclusion of 
the whole case. Then only can it be determined whether the services, 
considered as a whole, hâve or hâve not been generally helpful to- 
wards an équitable and expéditions disposition of the proceedings. 
It would not be saf e to make an advance against some such expected 
allowance, unless there were assurance that, should such allowance 
not be made or finally approved, the amount of the advance could 
be charged against the dividends of claimants. Speaking for myself 
personally, I would state that, if the question of spécial allowances 
of this sort were before me to-day as part of a final decree, I should 
be inclined to make such allowance from the gênerai funds of the 
estate. But whether or not I shall be sitting in this court, when those 
questions come up for détermination, no man can tell. It cannot 
be safely assumed that on some unknown day in the future the par- 
tlcular allowance asked for will be made. 

[3] As to the alternative prayer that the City Railway receiver 
employ separate counsel to represent accident creditors or tort creai- 
tors, as they are indifferently referred to : This suggestion is evidently 
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in view of the expression of opinion ibove quoted from Robinson 
V. Mutual Reserve Company. The receiver of each estate représenta 
ail the creditors. While ail hâve a like interest in preserving and in- 
creasing the estate to which they look for payment of their claims, 
in whole or in part, différent groups of creditors sometimes hâve in- 
terests opposed to those of other groups. When thèse proceedings 
began, certain creditors who had rendered services to the corporation, 
or had fumished it with materials or supplies, contended that they 
were entitled to priority in payment over gênerai creditors. Tort 
creditors also contended that they were entitled to priority of pay- 
ment over gênerai creditors. Both groups contended that one or more 
of 'the gênerai creditors should be deferred in payment till others were 
paid. While thèse disputes inter sese were under advisement, it was 
désirable that each group should be represented by its own counsel. 
Thus we hâve had a Contract Creditors' Committee and a Tort Cred- 
itors' Committee. It is understood, however, that ail questions of 
priority of payment hâve been disposed of by décisions of the Court 
of Appeals. Some of the contract creditors were found entitled to 
payment out of a spécial fund which was sufficient to pay them in 
f ull ; others were held entitled to priority in payment ; ail others were 
held to be merely gênerai creditors, in which category the tort cred- 
itors were classified. Henceforth the interest of contract creditors 
(other than those who were found entitled to priority) and tort cred- 
itors is the same, to reduce claims against the gênerai fund advanced 
by creditors of another sort; e. g., for rent, breach of covenant, for 
waste, for deficiencies on foreclosure, etc. With a Contract Creditors' 
Committee appearing by able and experienced counsel, it seems un- 
necessary for the receiver to employ spécial counsel to présent the 
same arguments in behalf of tort creditors. 

The motion is denied, without préjudice to renewal when it is showij 
how many claimants in number and amount are now agreed that this 
committee and counsel should represent them. 

The sixth motion is to confîrm a report of the spécial master, dated 
January 25, 1915, in re claim of Guaranty Trust Company. The 
seventh motion is to confirm a like report of the same date in re a 
claim of Farmers' Loan & Trust Company. The eighth motion is 
directed to the same reports. 

The time to file exceptions to thèse reports bas not expired. When 
the reports corne up regularly for confirmation, the présent applica- 
tions may be considered. They are now prématuré. 

The ninth motion is to instruct the receivers to collect the sum 
agreed to be paid into court by the purchaser at foreclosure sales. 
It is prématuré. Until some proceedings yet undisposed of, referred 
to in the "omnibus" proceeding, are disposed of, it cannot l3e known 
how much of the total sum the purchaser should pay. 

The tenth motion is to vacate the order of December 29, 1914, in 
re Breach of Lease claim of Metropolitan road. Référence may be 
had to the opinion filed on that claim. As the solicitor of this com- 
mittee filed no exceptions to the spécial master's report and presented 
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no argument agaînst its confirmation, it was not necessary to gîve him 
notice of settlement of the terms of the order. 

The eleventh motion is to permit the filing nunc pro tune of ex- 
ceptions by Tort Creditors' Committee to the spécial master's report 
on Metropolitan's claim for breach of lease. The excuse for not dc- 
ing so — temporary absence — might be good enough, if it had Leen 
promptly presented. It comes too late when offered months after the 
case was heard and decided. 

Motion denied. 

On Application to Vacate the Order of December 29, 1914, in the 
Matter of the Claim of Metropolitan Street Railway Com- 
pany for Breach of Lease. 

The day before mémorandum was filed (February lOth), dispos- 
ing of the 11 motions made by Tort Creditors' Committee, a statement 
was filed on its behalf, which the court did not understand referred 
to the tenth motion. As it seems, however, to suggest the grounds 
for that application, viz., to vacate the order allowing the receivers 
of Metropolitan estate to file claim for breach of lease, nunc pro 
tune, some référence should be made to it. 

Apparently the application is made on the theory that, in making 
the order allowing that claim to be filed, some spécial favor was ac- 
corded, to the détriment of the tort creditors. The facts do not sup- 
port this contention. The final date for filing claims was fixed orig- 
inally as December 10, 1907. For a long time thereafter belated 
claimants appeared, and whenever any reasonable excuse was offered 
for their delay such claims were ordered filed nunc pro tune as of 
the original date. When over two years had elapsed, it was thought 
that something should be done to end this filing of claims. Therefore 
8n January 12, 1910, the City receiver was instructed to give notice 
that after March 1, 1910, no more nunc pro tune orders of that sort 
would be made. This notice was not only advertised in the usual 
way, but also in the various newspapers in this city which were pub- 
lished in foreign languages. To the publisher of each of such news- 
papers a letter was sent, suggesting that it would be a kindly act if 
his paper should in its news columns make some référence to the 
advertisement, as some of the belated claimants were possibly for- 
eigners, who did not read newspapers other than those printed in 
their own language. In conséquence a number of tort claims were 
filed, and also several other claims. The Third Avenue Railroad 
Company, the Union Railway Company, the Forty-Second, etc., Rail- 
way Company, the Dry Dock Railway Company, Montague, as re- 
ceiver, the Central Park North & East Railway Company, the Mer- 
cantile Trust Company, the Equitable Life Assurance Society, the 
Metropolitan Securities Company, the Second Avenue Railway Com- 
pany, Hemphill et al., and the Central Crosstown Railway Company 
ail filed claims in January and February, 1910. This claim of the 
Metropolitan for breach of lease was filed February 28, 1910. No 
spécial order of allowance was then made. Counsel apparently as- 
sumed that it was properly filable under the order of January 12 
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1910. In that assumption he was probably correct; but later, when 
the claim was taken up before the master, suggestion was made that 
an order specifically making the filing nunc pro tune as of the orignial 
date of filing claims should be made. This was donc, although it 
seemed unnecessary. The important circumstance is that the claim 
itself was actually filed, as it should hâve been, on February 28th, the 
day when several tort claims were also filed. 

If the présent contention is that the court should hâve allowed 
tort creditors to file claims as late as February 28, 19ï0, but should 
hâve refused the same relief to ail other creditors, it does not com- 
mend itself to a court of equity. Since March 1, 1910, the trustées 
under the two mortgages hâve been allowed to file claims ; but those 
claims are for deficiencies on foreclosure, and, of course, could not 
hâve been filed until it was known whether there would be any c!e- 
ficiency. This could not be known, until confirmation of the sale 
in foreclosure — late in 1911. 

An order nunc pro tune was also made subséquent to March 1, 
1910, allowing the Waterbury Committee to file a claim; but it was 
expressly stated in the mémorandum aceompanying the order that 
this was no new claim, but merely an assertion of some spécial in- 
terest in a claim already filed. 

Counsel for Tort Creditors' Committee knew of the order in réf- 
érence to Metropolitan claim for breach of lease when it was made. 
He did not appeal from it, although other orders, some allowing and 
others disallowing the filing of claims nunc pro tune, hâve from 
time to time been brought before the Court of Appeals. He appear- 
ed in this court when the spécial master's report on the claim was 
being reviewed, but raised no such objection as that now presented. 

When receivers were appointed October 1, 1907, they took over 
the lease referred to as part of the estate of the Metropolitan Street 
Railway Company. The claim in question is for damages sustained 
by that estate for breaches of said lease. 

No ground for vacating the nunc pro tune order appeared, and 
the motion was therefore denied. 



In re MURPHT. 

STANWIX V. FURLONG. 

(District Court, N. D. New York. March 16, 1915.) 

Bankbuptct <S=3l96 — Execution Against Wages — Statutory Provisions. 
Under Code Oiv. Proc. N. Y. § 1391, providlng that where an exécu- 
tion has been returned whoUy or partly unsatisfled, and where any wages, 
etc., are due the judgment debtor to the amount of $12 or more per week, 
an exécution may be issued against the wages, etc., that on présentation 
of such exécution to the "person or persons from whom such wages 
• * * are due and owing," it shall become a lien and a continumg 
levy upon such wages to the amount specifled therein, not exceeding 10 
per cent, thereof, and that it shall be the duty of any person or corpora- 
tion "to whom said exécution shall be presented, and who shall at such 

<g;3Fùr other cases see same topio & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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tlme be Indebted to the judgment debtor," to pay the officer holding the 
exécution the amount therein speclfled, where, after the issuance of such 
an exécution and its présentation to an employer, the employer became 
bankrupt and its trustée in bankruptcy condueted its business, employ- 
ing his own help, though he contiuued to employ the judgment debtor, he 
had no rlght to retain, and pay to the officer holding the exécution, 10 
per cent, of the wages earned by such judgment debtor, prior to the date 
when the garnishee order and levy were presented to him and the levy 
made, so that the garnishee proceeding became effective against hlm, as 
the wages earned after the trustee's appointment were wages due and 
owing by the trustée, and not by the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 306-316; 
Dec. Dlg. <®=>196.] 

In Bankruptcy. Application by the executrix of David H. Stanvvix, 
a judgment créditer of Frank Furlong, for an order directing Edward 
Murphy, 2d, trustée of the Consumers' Albany Brewing Company, 
bankrupt, to pay certain money to her. Application denied, and trus- 
tée directed to pay such money to the judgment debtor. 

On an agreed statement of f acts the executrix of the last will and testament 
of David H. Stanwix, a judgment créditer of Frank Furlong, asks an order 
directing Edward Murphy, 2d, as trustée of Consumers' Albany Brewing Com- 
pany, a bankrupt, to pay over to her the sum of $39.48, belng 10 per cent, of 
the wages of the sald Frank Furlong earned by him while at work for the 
said trustée in bankruptcy, who was conducting the business of the bank- 
rupt by order of this court, and which wages were so earned by the said Fur- 
long between September 29, 1914, and January 22, 1915. 

Lewis Cass, of Albany, N. Y., for petitioner. 
Leopold Minkin, of Albany, N. Y., for trustée. 

RAY, District Judge (after stating the facts as above). Consumers' 
Albany Brewing Company became a bankrupt on or about September 
29, 1914, and Edward Murphy, 2d, was duly appointed and qualified as 
trustée of said bankrupt. As such trustée, and by authority of the 
court, he continued the business of the bankrupt. Prior to such bank- 
ruptcy Frank Furlong was at work for the Consumers' Albany Brew- 
ing Company at a salary exceeding $12 per week, and David H. Stan- 
wix having obtained a judgment against the said Furlong, an order and 
levy in garnishee was laid on the wages of said Furlong on or about 
July 19, 1913, to collect said judgment against the said Furlong, and 
upon which judgment there was due about $300. This levy in garnishee 
was made under and pursuant to the provisions of section 1391 of the 
Code of Civil Procédure of the state of New York, which provides as 
f ollows : 

"Where a judgment has been recovered and where an exécution issued upon 
said judgment has been returned whoUy or partly unsatisfied, and where any 
wages, debts, earnings, salary, income from trust funds or profits are due and 
owing to the judgment debtor or shall thereafter become due and owing to 
him, to the amount of twelve dollars or more per week, the judgment créditer 
may apply to the court in which said judgment was recovered or the court 
having jurisdiction of the same without notice to the judgment debtor and 
upon satisfactory proof of such facts by affidavits or otherwise, the court, if 
a court not of record, a judge or justice thereof, must issue, or if a court of 
record, a judge or justice, must grant an order directing that an exécution is- 
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sue against the wageis, dabts, earnings, salary, Income from trust fiinds or 
profits of said judgment debtor, and on présentation of such expcution by the 
officer to vvhom delivered for collection to the person or persoi.s from whom 
such wages, debts, earnings, salary, income from trust funds or profits are due 
and owing, or may thereafter become due and owing to the judgment debtor, 
said exécution shall become a lien and a continuing levy upon the wages, 
earnings, debts, salary, income from trust funds or profits due or to become 
due to said judgment debtor to the amount specified therein which shall not 
exceed teii per ceutum thereof, and said levy shall be a continuing levy until 
said exécution and the expenses thereof are fully satisfled and paid or until 
modifled as hereinafter provided, but only one exécution against the wages, 
debts, earnings, salary, income from trust funds or profits of said judgment 
debtor shall be satisfled at one time and where more than one exécution has 
been issued or shall be issued pursuant to the provisions of this section against 
the same judgment debtor, tlîey shall be satisfied in the order of priority in 
which such, exécutions are presented to the person or persons from whom such 
wages, debts, earnings, salary, income from trust funds or profits are due 
and owing. It shall be the duty of any person or corporation, municipal or 
otherwise, to whom said exécution shall be preseuted, and who shall at sucn 
time be indebted to the judgment debtor named in such exécution, or who 
shall become indebted to such judgment debtor in the future, and while said 
exécution shall remain a lien upon said indebtedness to pay over to the offlcer 
presenting the same, such amount of such indebtedness as such exécution 
shall prescribe until said exécution shall be wholly satisfled and such pay- 
ment shall be a bar to any action therefor by any such judgment debtor. If 
such person or corporation, municipal or otherwise, to whom said exécution 
shall be presented shall fail, or refuse to pay over to said officer presenting 
said exécution, the percentage of said indebtedness, he shall be liable to an 
action therefor by the judgment creditor named in such exécution, and the 
amount so recovered by such judgment creditor shall be applied towards the 
payment of said exécution." 

Up to the time of the bankruptcy the provisions of the garnishee or- 
der and exécution were complied with by the Brewing Company. 
From that time on and until January 22, 1915, the trustée being uncer- 
tain as to his duty, but having knowledge of the garnishee order and 
exécution presented to the Consumers' Brewing Company, actually 
held back 10 per cent, of the wages due Furlong while at work for him 
as trustée. The trustée paid the same wages that the said Brewing 
Company had paid, but he employed his own help, and Furlong was 
not at work for the said Brewing Company, but for the trustée, and the 
trustée was liable to Furlong for the wages earned by him. No copy 
of the order or exécution was served upon or presented to the said 
trustée prior to January 22, 1915, when the garnishee order and levy 
on the wages of Furlong were presented and the levy made, so that the 
garnishee proceeding became effective against the trustée. The 10 per 
cent, was retained by Murphy as trustée between the dates mentioned, 
amounting to the surn of $39.48, and has not been paid over to the city 
marshal of the city of Albany, who made the levy. 

The question is whether or not the said trustée had the légal right to 
retain such 10 per cent, of the wages of Furlong while Furlong was at 
work for the trustée, and prior to the time when the garnishee order 
and exécution were laid on the wages of Furlong earned while in the 
employ of the trustée, and whether such trustée has the right now, hav- 
ing retained such 10 per cent., to pay same over to the city marshal for 
the benefit of the petitioner. This court is of the opinion that under 
the section of the Code of Civil Procédure from which the above quo- 
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tation îs made the trustée in bankruptcy had and lias no such riglit. 
The trustée was not continuing and operating under a contract made 
between Furlong and the bankrupt corporation. He had the right to 
hire, and hired, his own employés, and Fiirlong among the number. 
The wages earned by Furlong after the appointment of the tnistce 
were wages due and owing by the trustée to Furlong, and not by the 
Brewing Company. The provision of the statute provides that the or- 
der shall direct that an exécution issue against the wages of the judg- 
mènt debtor and that : 

"On présentation of such exécution by the offlcer to whom delivored for col- 
lection to the person or persons from whom such wages * * * are d'ii» 
and owing or may thereafter become due and owin,!; to the judgment debto!-, 
such exécution shall become a lien and a continuing levy upon the wagns 
* * * due or to become due to said judgment debtor to the amouut speci- 
fled therein which shall not exceed ten per centum theieof," etc. 

The section further provides that: 

"It shall be the duty of any person or corporation, municipal or otherwise, 
to whom said exécution shall be presented and who shall at such time be in- 
debted to the judgment debtor named in such exécution or who shall become 
indebted to such judgment debtor in the future * * * to pay to the otti- 
cer presenting the same such amount of such indebtedness as such exécution 
shall prescribe until said exécution shall be whoUy satisfled and such payment 
shall be a bar to any action therefor by any sucli judgment debtor." 

This exécution was never presented to Edward Murphy, 2d, as trus- 
tée, and it was not his duty to retain such 10 per cent, or pay same to 
the officer who held the exécution, as such officer never presented same 
to the trustée. It follows, this court thinks, that such rétention and 
such payment to the officer, if made, would not bar an action for such 
10 per cent, brought by Furlong against the trustée. It is évident that 
the judgment creditor held this view to an extent, inasmuch as on or 
about the 22d of January, 1915, she caused the exécution referred to 
to be laid upon the wages of Furlong being earned by reason of his 
employment by the trustée. 

This is a statutory proceeding, and to enable the judgment creditor 
to avail himself of it he or she must strictly comply with the provisions 
of the statute. To protect himself the person owing the wages to the 
laborer must see to it that the provisions of the statute are strictly com- 
plied with. The fact that the trustée did retain the 10 per cent, shows 
that he was making an honest effort to protect both the estate and the 
judgment creditor. The fact that he retained same and seeks the in- 
struction of the court in the premises shows that he is equally anxious 
to protect the riehts and interests of Furlong. 

This_^court is of the opinion that Reibstein v. Stenz, 140 App. Div. 
519, 125 N. Y. Supp. 508, while not exactly in point, is the same in prin- 
ciple, and that, as this exécution was never laid against or presented 
to the trustée in bankruptcy during the time he was retaining the 10 
per cent, referred to and prior to January 22, 1915, the said amount of 
$39.48 was improperly retained, and cannot properly be paid over to 
the city marshal or the petitioner, and should be paid to the judgment 
debtor, Frank Furlong. Of course, as proper proceedings were taken 
on or about January 22, 1915, the trustée from that date on was under 
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obligation to deduct the 10 per cent, and pay the same over to the city 
marshal. 

The order will be that the trustée pay such 10 per cent., amounting 
to $39.48, to Frank Furlong, and take his receipt therefor, and the ap- 
plication for an order directing the trustée to pay same to the city mar- 
shal or the judgment créditer must be, and is, denied. 



BOYLE 9. PENNSYLVANIA H. CO. 

(District Court, E. D. Pennsylvanla. March 9, 1915.) 

Ko. 3388. 

1. New Trial ®=>157— iloTioN— Pbejudicial Eerok— Pbesumption. 

On a motion by plaintiff for a new trial because of error in the Instruc- 
tions in the case, in whlch two issues were submitted to the jury, it must 
be assumed that the jury found for the défendant on the issue to which 
the eriticized instruction related, especially where the charge practically 
stated that there could be no finding on the other issue, if that issue was 
found for défendant. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. §§ 314, 317, 318 ; 
Dec. Dig. <g=»157.] 

2. Mastee and Servant <®=3276— Iîîjueies to Servant— Fédéral Employées' 

LlABILITY ACT. 

There ean be no recovery under the fédéral Employers' Liability Aet 
(Aet April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1913, §§ 8657-8665]), al- 
lowing recovery for the injury or death of an employé, where the employer 
at the time was engaged in Interstate commerce and the employé was em- 
ployed in such commerce, for the death of a car inspector, who was in- 
specting a train which ran on a division of an Interstate rallroad wholly 
within the state, when he was struck and killed by another train of the 
same division, and where there was no évidence that any passenger or 
baggage on elther train was destined for a point in another state though 
the tlme-tables of the company expressed a readiness to transport Inter- 
state passengers over that division and trausfer them to Interstate trains, 
since there can be no recovery under that aet, unless there is proof both 
that the carrier was engaged in Interstate commerce and that the employé 
was employed in such commerce at the time of the accident. 

[r:d. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 950- 
952, 954, 959, 970, 976; Dec. Dig. <@=>276.] 

At Law. Action by Catherine Boyle, administratrix, against the 
Pennsylvania Railroad Company. Verdict for défendant, and plain- 
tiff moves for a new trial. Motion dismissed. 

Rearick & Illow^ay, of Philadelphia, Pa., for plaintifï. 
John Hampton Barnes, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. [1] The verdict of the jury in this 
case was for the défendant. There were two questions of fact sub- 
mitted to the jury. One was the usual question or séries of ques- 
tions of négligence. The other was whether, at the time the plaintifï's 
décèdent was injured, he was "employed in Interstate commerce." No 
just complaint can be made of the finding as the questions to be 
decided were presented to the jury. Whatever complaints are made 
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must therefore raise appellate questions. If any jnst grounds of 
complaint exist, they are to be found in the instructions given to the 
jury. No others can be raised. The grounds of complaint are fur- 
ther narrowed to the instructions given to the jury bearing upon 
the interstate fact in the case. Fairness to the plaintiff requires us 
to assume that the finding of the jury was against the plaintiff upon 
this fact. Moreover, the charge was the équivalent of instructing 
them that there could be no finding of négligence unless the action 
was based upon the act of Congress. We therefore confine ourselves 
to this feature. 

[2] A statement of the facts in this aspect of the case, broadly 
outlined, is this : 

Tlie défendant company owns and opérâtes as part of its system 
what is known as the Schuylkill Valley division. This is in part, if 
not primarily, an instrument of intrastate commerce; its opérations 
being physically confined to within the limits of the state of Penn- 
sylvania. Its eastern terminus is at Broad Street station, in the city 
of Philadelphia. It may be assumed as a fact that there, and also 
at the West Philadelphia station, which is a station on the Schuylkill 
division line in common with other lines, facilities are afforded for 
the transfer of passengers to other trains, some, and indced most, 
of which cross state lines in their movements. It is part of the busi- 
ness of the défendant company to undertake to carry passengers from 
any point on the Schuylkill division to any point on any of its other 
lines beyond the limits of the state of Pennsylvania. This is donc 
by transferring the passengers at convenient points on the Schuylkill 
division to trains on other divisions. Such contracts of carriage are 
made by the company and evidenced by the issuance of tickets sold 
to any such intending passenger at any of the ticket offices of the com- 
pany maintained on what for the purposes of this case may be called 
the local state road. 

The plaintiff's décèdent was employed by the défendant company. 
The company was at the time a common carrier doing an interstate 
as well as an intrastate business. The employment of the décèdent 
was, however, a spécial one. His duties were to inspect the cars on 
ail trains stopping at the station where his services were performed, to 
see that they were in condition for use. At the time he met his death 
he was so employed at the Phœnixville station, or yard. At this 
point the railroad changes from a single track to double tracks. 
Trains coming from the west pass over a switch a short distance 
west of the station. At the station there is a double system of tracks. 
The east and west bound trains hère each uses the track on its right- 
hand side. The rule enforced is that a west-bound train at the station 
should clear before the east-bound train cornes to the station. If 
this rule was observed, the trains would not pass each other at or 
opposite the passenger station where the décèdent performed his 
work. 

The theory for the plaintiff may in broad gênerai terms be stated 
to be that the décèdent, while engaged at his work of inspecting the 
west-bound train, was negligently struck by the east-bound train. 
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which ran up to the station in violation and disregard of tîie rule 
above mentioned. Tiie case was tried for the plaintiff on the further 
theory that, if the trains causing decedent's death were carrying pas- 
sengers or luggage whose destination was beyond the Pennsylvania 
State line, the défendant company was "engaged in interstate com- 
merce," and the décèdent "employed in such commerce," within the 
meaning of the acts of Congress on the subject of carrier's liability 
to employés. Failing in this, they fell back upon the theory that, as 
the company was engaged in the interstate business of carrying pas- 
sengers or luggage across the state line, it was "engaged in interstate 
commerce," whether it had contracted to carry any passenger on the 
particular trains involved beyond the state line or not, and that it 
was doing such interstate business was evidenced by the fact that it 
advertised by its time-tables its willingness and readiness to trans- 
port passengers beyond the state line by means of transferring them 
to other trains at designated points on that part of its line which was 
within the state of Pennsylvania. 

The plaintiff attempted to establish the fact of an interstate busi- 
ness being actually done on the particular trains referred to by com- 
pelling the production of ail the tickets taken up from passengers on 
the train. There was nothing to justify a finding that any one of 
thèse passengers or any luggage on the train was being transported 
across the state line. So far as the évidence with respect to this fact 
openly disclosed it, the condition of the évidence called for binding 
instructions to the jury to find in favor of the défendant. For rea- 
sons which are now of no importance, the trial judge, however, sub- 
mitted the question to be found as a fact by the jury. The plaintiff 
clearly cannot complain of this submission, and the whole complaint 
must now be directed to the propositions that the court should either 
hâve found this fact in favor of the plaintifï and confined the fînd- 
ings of the jury to the questions of négligence involved, or should 
hâve instructed them that they could find the défendant to be "en- 
gaged in interstate commerce" and the décèdent so employed because 
the train schedules of défendant contain the information that passen- 
gers might be transf erred at certain points to other trains and be thus 
carried beyond the state limits of Pennsylvania. 

It is the latter proposition for which we understand counsel for 
plaintiff to now contend. If the act of Congress is confined to the 
fact of "transportation," it is admitted that it does not apply to the in- 
stant case. Counsel contend, however, that the act carries a broader 
meaning, and is to be applied to ail cases in which the défendant is 
engaged in interstate commerce as a business, whether at the im- 
médiate moment "transporting" interstate passengers or not. The 
distinction hère sought to be made is claimed to find support in the 
Pedersen Case, 229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125, Ann. 
Cas. 1914C, 153. It is further claimed that this case is in conflict 
with and overrules a number of cases decided in the District Courts. 
This argument based upon the divergence of vievv between the Dis- 
trict Courts and the Suprême Court seems to overlook the point at 
which the diverg-ence takes place. The application of the act of Con- 
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gress 15 made to turn upon two facts. The death or injury to the 
employé must hâve been caused while the défendant company was 
a common carrier "engaged" in interstate commerce and while the 
employé was "employée!" in such commerce. The thought embodied 
in the Pedersen Case as finally rnled is that an employé who is at 
work on or about any instrument then in use as an instrument of 
interstate commerce is eniployed in such commerce, and being so 
employed is entitled to the protection given by the act of Congress 
from injuries caused by the carrier employer, whether the thing 
by which he is injured is also in use as an insti'ument of interstate 
commerce or not. We do not understand that the necessity for the 
présence of the two things required by the act of Congress bas been 
denied by any ruling of the Suprême Court. On the contrary, we 
understand that, although this duality of conditions is not necessary 
to the exercise of the power of Congress, yet this very case recognizes 
both conditions to hâve been incorporated in the act by Congress. 
We think the instructions given the jury were in accord with the 
Pedersen Case and are supported by Railroad Co. v. Behrens, 233 
U. S. 473, 34 Sup. Ct. 646, 58 L. Ed. 1051, Ann. Cas. 1914C, 163, and 
Hench v. Railroad, 246 Pa. 1, 91 Atl. 1056. 

The motion for a new trial cannot safely be based upon the aver- 
ment of after-discovered évidence. The plaintifï has not brought, and 
it is clear cannot bnng, herself within the well-established rule on 
this subject, 

The motion for a new trial is therefore dismissed, and défendant 
has leave to move for judgment on the verdict. 



UNITED LACE & BRAID MFG. CO. v. BARTHELS MFG. CO. 
(District Court, E. D. New York. February 9, 1915.) 

1. ïradœ-Marks and Trade-Names ig=»l — Nature of "Trade-Makk." 

A "trade-mark" is a distlnctive mark of authenticity, throiigh whlch 
the products of a particular manufacturer may be distlngiaisiied from 
others. 

|Ed. Note. — For other case, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 1, 3 ; Dec. Dig. <S=»1. 

For other définitions, see Words and Phrases, First and Second Séries, 
Trade-Mark.] 

2. Teade-Marks and Tkade-Names <S=33— Names Subject to Appropriation 

—Descriptive Words. 

As the office of the trade-mark is to point out distinctively the orlgin 
or ownership of the articles to which it is afflxed, no sign or form of words 
can be appropriated which, from the nature of the fact eonveyed by its 
primary meaning, others may employ with equal truth and with equal 
right for the same purpose; and hence words which are merely descrip- 
tive of the character or quality of the product cannot be exclusively ap- 
propriated. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 4-7; Dec. Dig. <S==>3.] 
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8. Trade-Marks and Trade-Names <S=»93 — Infeikgkment— Sufficiexct or 
EvinENCE. 

Where the trade-mark adopted by a party Is a word never before in use, 
and meaningles.s exeept as indicating by whoni the goods in connection 
with which It is nscd were made, there can be no eonceivable purpose 
in its use by another person exeept to deceive ; and mère proof that the 
trade-mark bas been appropriated by another person entltles the owner 
of the trade-mark to an injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 104-106; Dec. Dlg. <S=>93.] 

4. Trade-Marks and Trade-Names <®=>3 — Unfair Compétition— Use op 
WoRDS Havikg Secondaet Signification. 

Words forming part of the common stock of language may acquire in 
trade a secondary signification, differing from their prlmary meaning, 
and become so far assoclated with the goods of a particular maker that 
It is capable of proof that the use of them by another, without explana- 
tion or qualification, would deceive a purchaser ; and when such words 
are used to persons in the trade, who will understand them and are in- 
tended to understand them in their secondary sensé, though tliey may be 
true In their primary sensé, relief will be awarded against such unfair 
compétition, by requiring the use of the words to be conflned to their 
primary sensé by such limitations as will prevent misapprehension upon 
the question of origin. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 4-7; Dec, Dig. ©=3.] 

6. Teade-Marks and Trade-Names <S=>93 — Unfaib Compétition — Suffi- 

CIENCY of EVIDEJ^CE. 

In such case, however, mère proof of the use by another of such mark 
or Word will not in itself entitle complainant to relief, and he must fur- 
ther prove that the mark or word was used by défendant under such 
circumstances or in such manner as to pass off his goods as the goods of 
complainant, and must make out such circumstances as will show a 
wrougful intent in fact, or justify that Inference from the inévitable con- 
séquences of the act complalned of.- 

[l'M. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 104-106; Dec. Dig. ®=>93.] 

6. Tr,\de-Marks and Trade-Names <S=59 — Infbingement — Imitation of 

Tiîade-Mark. 

Complainant's unregistered trade-mark "Beaded," as applied to a 
patented shoe lace tlp, was infringed by def eudant's use of the words "Nu- 
beaded," '"Nu-B-Ded," and "Nubded," as such words, however speiled or 
hyphenated, were mère colorable imitations of plaintifC's trade-mark ; 
the preflx "new" not avoiding an infringement. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §§ 68-72 ; Dec. Dig. ®=>59.] 

7. Tbade-Marks and Trade-Names <s=53 — Namks Subject to Appropriation 

— Descriptive Wokds. 

The term "beaded," as applied to a patented shoe lace tip, a portion ot 
the sheet métal of which was forced inward from the opposite sides to 
lock the tip to the lace, was not descriptive, so as not to be subject to ap- 
propriation as a trade-mark, where, though it was somewhat suggestive 
of the appearance of the tips, the tips were properly described as cor- 
rugated or crimped, and did not resemble a string of beads, and were 
made as they were for purposes of utility, and not for ornament, as a 
trade-mark may be suggestive, If it leaves open to every one ail words 
that are really descriptive. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 4-7; Dec. Dig. <S=>3.] 

©==>For other cases see sarae topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes. 
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8. Trade-Mabks and Teade-Names ®=325% New, vol. 6 Key-No. Séries — Use 

OF MoBE Than One Trade-Mabk. 

A person is not necessarily limited to one trade-mark, even on the same 
article. 

9. Tkade-Mahks and Tbade-Names <S=>70 — TJnfaib Compétition — Acts Con- 

stitxjting. 

Even though the word "lieaded," as applied to a shoe lace tip, was de- 
scriptive in its primary signification, where it had acquired a well-recog- 
nized secondary meanlng through Its use by complainant, and had corne 
to refer in the trade to complaiuant's shoe laces, it constituted unfair 
compétition for défendant, in connection with the sale of laces inferior 
in quality and cheaper in price, after imposing upon the Patent Office in 
securing the registration of the apparently meaningless word "Nubded," 
to use the word "Nu-B-Ded" in association with the statement that it 
was registered, and to use a white label with gold lettering ; complain- 
ant commonly using a gold background with white lettering. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. <S=î70.J 

In Equity. Suit by the United Lace & Braid Manufacturing Com- 
pany against the Barthels Manufacturing Company for infringement 
of trade-mark and for unfair compétition. Decree for complainant. 

See, also, 217 Fed. 175. 

The évidence shows that the company complainant bas been continuously 
engaged since its incorporation in 1905 in the sale of shoe laces of superior 
quality. A distinctive feature of its laces trom the outset was a meta] tip, 
whereby, pursuant to letters patent No. 722,902, dated March 17, 1903, "a por- 
tion of the sheet métal of the tip is forced inward from the opposite sides to 
lock the same to the lace at points offset to one side and not opposite to each 
other," thereby securing it firmly on the lace. From the boginuing the com- 
plainant has used the trade-mark or name "Beaded," or "Beaded Tip," to dis- 
tlnguish its product, using such désignation ou its labels and in advertising. 
By the expenditure of more than $100,000 in advertising it has built up a 
large business. 

The défendant company is an offshoot of a shoe lace business founded by 
Philip Barthels at Barmeii, Germany, more thaii 80 years ago. A branch of 
the business, established in Brooklyn many years ago, was incorporated in 
1903, and has carried on a large business. At or atout the time that the 
complainant entered the trade in 1905, the défendant made and sold a lace 
with a métal tip, which differed from the complainant's tip in that it was a 
plain, smooth, tapering tip, secured to the lace by two or throe indentatlons 
or crimps in the métal at the top of the tip. In appearance it bore little re- 
semblance to, and was readily distinguishable from, the complainant's tip. 
In 1912, however, the défendant put on the market a new lace tip, made in 
accordance with the spécification of a patent application flled by one Wiberley, 
assigner to the défendant, on March 7, 1912, upon which a patent was granted 
in 1914. This new tip was made by tightly roUing and compressiug about the 
end of the lace a sheet of corrugated material "having its longitudinal edges 
overlapping and the corrugations thereof iuterlocklng with each other and 
thereby extending continuously circumferentially of the tip." The validity 
of this patent is not in issue in this suit. Prima facle both complainant and 
défendant are making their respective tips, not only rightfully, but in virtue 
of a patent grant. The material considération for the présent purpose is the 
fact that the new tip thus put on the market by the défendant in 1912 is sub- 
stantially identical in appearance with the complainant's tip. 

The défendant at first used the mark or name "Nubeaded" on its new prod- 
uct. On July 20, 1912, it applied to the l'atent Office for registration of the 
name "Nubded" as a trade-mark for its laces, and upon its représentation 
that such trade-mark had been continuously used by it in its business since 

®=5Por other cases see same topic & KEY-NUMBiDR in ail Key-Numbered Digests & indexes 
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jTiîy 1, 1012, and that no other person or corporation had the riglit to use it, 
eitlier in tlie identical form or in any such near resemblance thereto as nii','lit 
be calculated to deceive, resistration was grauted on December 29, 1912. The 
mark "Nubded," as it appears in its unliyphenated form in tbe rettistration, 
was, however, never used by the défendant on its laces. Sorae box labels; 
were printed on which the mark appeared in that form, and thèse were u,sed 
on the ontr.ide of boxes containing iaces. evidcntly for the sole purpose of com- 
plying with the letter of the statute and securins re,i,'istration. Tbe labels 
ou the laces inside such boxes bore the word or mark in hyphi'uated form, 
thus: "Nu-B-Ded." No labels with the word ">.'ul:ded'" wei'e printed after the 
registration ; thereafter both laces and boxes were niarked "Nu-B-Ded," in 
association with the words "Reg. U. S. Pat. (JfC." 

On Decemlier 7, 1912, the complainant applied to the Patent Office for regis- 
tration of its mark "Beaded," but registration was refused on the grounds 
that it was descriptive of character or quality and because of the defendant's 
prier registration of "Nubded." The applicant's subséquent request for an 
interférence with the Barthels registration was refused, in view of tbe ex- 
aminer's conclusion that the mark was not registrable. Thereupon the com- 
plainant instituted a proceeding for the cancellation of the defendant's reg- 
istration. After a final hearing in the proceeding on March 3, 1914, the ex- 
aminer of interférences adjudged on May 15, 1914, that the registration should 
be canceled. The décision was put on the ground that by applying for and 
securing registration of the apparently meaningless word "Nubded" the de- 
femlant had imposed upon the Pateut Office. This détermination was afflrmed 
on iOipeal by both the Commissioner of Patents and the Court of Appeals of 
the District of Columbla. 

Littlefield & Littlefield, of New York City (Eugène A. Kingman and 
Eliot G. Parkiiurst, both of Providence, R. L, of counsel), for com- 
plainant. 

Wingate & Cullen, of New York City (Arthur von Briesen and T. 
Ellett Hodgskin, both of New York City, of counsel), for défendant. 

VEEDER, District Judge (after stating the facts as above). This 
is a suit for infringement of an unregistered trade-mark and for unfair 
compétition. In trade-mark and unfair compétition cases alike we havç 
to do with the indicia of ownership, and the fundamental principle un- 
derlying both is that no person may pass ofF bis goods as and for the 
goods of another and thereby work a fraud upon the public and upon 
his rival in trade. 

[1-3] A trade-mark is a distinctive mark of authenticity through 
which the products of a particular manufacturer may be distinguished 
from others. It may be any symbol or form of words ; but, since its 
office is to point out distinctively the origin or ownership of the articles 
to which it is afïixed, it follows that no sign or form of words can be 
appropriated as a valid trade-mark which, from the nature of the fact 
conveyed by its primary meaning, others may employ with equal truth 
and with equal right for the same purpose. Hence words which are 
merely descriptive of the character or quality of the product cannot be 
exclusively appropriated as a trade-mark. Where, however, the trade- 
mark adopted is a word never in use before, and meaningless except as 
indicating by whom the goods in connection with which it is used were 
made, there can be no conceivable legitimate use of it by another per- 
son. His only object in employing it in connection with his goods must 
be to deceive. Ir sucl: circumstances, therefore, mère proof that the 
trade-mark of one manufacturer has been thus appropriated by an- 
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other suffices to bring the case within Ihe rule of prohibition and ci;ù- 
tles the person aggrieved to an injunction. 

[4, 5] But there are other cases which fall equally within the gênerai 
rule where the mère use of the particular mark which has been em- 
ployed by another would not of itself necessarily indicate that the per- 
son so using it was thereby inducing purchasers to believe that the 
goods he was selling were the goods of another. Words forming part 
of the common stock of language may become so far associated with 
the goods of a particular maker that it is capable of proof that the use 
of them by another, without explanation or qualification, would deceive 
a purchaser. A word may acquire in trade a secondary signification, 
differing from its primary meaning, and if it is used to persons in the 
trade who will understand it, and be known and intended to understand 
it, in its secondary sensé, it will be none the less a falsehood, although 
in its primary sensé it may be true. One who uses language which will 
convey to persons reading or hearing it a particular idea which is false, 
knowing and intending this to be the case, is not to be absolved from a 
charge of falsehood because in another sensé, which will not be convey- 
ed and is not intended to be conveyed, it is true. In such a case, Ipw- 
ever, mère proof of the use by another of such mark or word will not 
of itself entitle the complainant to relief, for this would be to give to 
the word full efïect as a trade-mark while denying its validity as such. 
The complainant must prove, further, that the défendant used it under 
such circumstances or in such a manner as to pass ofï his goods as the 
goods of the complainant. Such circumstances must be made out as 
will show wrongful intent in fact, or justify that inference from the 
inévitable conséquences of the act complained of. When this is doue, 
relief against unfair compétition will be awarded by requiring the use 
of the mark by another to be confined to its primary sensé by such lim- 
itations as wijl prevent misapprehension upon the question of origin. 

[6, 7] In this case the évidence shows beyond peradventure that the 
complainant was the originator of the term "Beaded" as applied to 
shoe lace tips, and that it had used the term as a trade-mark continu- 
ously from its entrance intO' the trade in 1905. Such use was, more- 
over, exclusive until the défendant also adopted it in 1912. It is equal- 
ly clear that the defendant's mark, however spelled or hyphenated, is 
a mère colorable imitation of the mark known by the défendant to hâve 
been appropriated and continuously used by the complainant. The pre- 
fix "new" does not avoid infringement. Royal Baking Powder Co. v. 
Royal, 122 Fed. 337, 58 C. C. A. 499; Janney v. Pan-Coast Ventilator 
& Mfg. Co. (C. C.) 128 Fed. 121. Unless, therefore, the word is of 
such a nature that it is not capable of appropriation as a trade-mark, it 
follows that the complainant has established the right to its exclusive 
use. The défendant asserts that it is incapable of appropriation because 
it is merely descriptive of the article. This was also the view of the 
Patent Office upon the complainant's application for registration. 
"Registration of the word 'Beaded' is refused," said the examiner, "as 
it describes the character or quality of the braid on which the mark is 
used. It indicates that the 'braid' is ornamented with beads." 

This view seems to me to be untenable. The term "beaded" is no' 
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properly descriptive of the complainant's tip, which does not really re- 
semble a string of beads, and is so made for purposes of utility, not for 
ornament. It is properly described as corrugated or crimped. This is 
conclusively shown as a fact by the évidence. In the prior patent to 
Hall for a similar tip (No. 733,837, of 1903) it is thus described. It is 
so described throughout the spécification of the defendant's Wiberley 
patent, as well as in the complainant's Richardson patent. Prior to its 
adoption by the complainant, nobody had ever described similar tips by 
this term. Moreover, the manner in which it bas been used by the com- 
plainant shows that it is used as a trade-mark, not as a description. 
The defendant's président admitted on the stand that he adopted "Nu- 
beaded" as a "catchy" name. 

The utmost that can be said is that the term "beaded," as applied to 
thèse tips, is somewhat suggestive of their appearance. In other 
words, it is used figuratively. This, however, is not enough to take it 
eut of the range of lawful appropriation as a trade-mark. Every good 
trade-mark is suggestive ; once seen or heard, its association with the 
product is readily fixed in the mind. If there were no association of 
ideas between the two, it would require an independent effort of mem- 
ory to recall the connection. It is not necessary to the validity of a 
trade-name that it should be utterly devoid of aptitude. It is enough 
that it leaves open to every one ail words that are really descriptive. 

[8] It is true that the issue is somewhat complicated by the fact that 
the complainant used for a time on some of its labels another trade- 
mark : "T-I-P." But this mark was not f eatured in the complainant's 
advertising, and the "Beaded" mark was always used in connection 
with it. A person is not necessarily limited to one mark, even on the 
same article. Capewell Horse Nail Co. v. Mooney (C. C.) 167 Fed. 
575, 588. The complainant (as well as the défendant) also occasionally 
used labels designed to suit the taste of particular customers, in which 
words descriptive of quality were most prominently f eatured ; but in 
such cases, also, whatever the other wording, the "Beaded" tip mark 
was invariably added by the complainant. 

[9] Although my conclusion is, therefore, that the complainant is 
entitled to an injunction to restrain the infringement of its valid trade- 
mark, it appears to me to be equally plain that the complainant bas 
made out a case of unfair compétition. There can be no doubt what- 
ever that "Beaded" tip laces had come to mean the complainant's laces 
in the trade. If, therefore, the word were descriptive in its primary 
signification, it has acquired a well-recognized secondary meaning 
through its use by the complainant. If a name having a two-fold sig- 
nificance, one generic and the other pointing to the origin of manufac- 
ture, could be availed of by another without clearly indicating that the 
product was his, it is obvions that the right to use the name because of 
its generic signification would carry with it the power to destroy the 
good will built up by the original appropriator, with whose goods it 
had become associated. Such is not the law. When the secondary 
meaning is established, the right to use the name is primarily vested in 
the original appropriator. Others may not use it at ail, unless accom- 
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panied by such an explanation as will neutralize an otherwise false im- 
pression. 

The évidence leaves no doubt in my mind of a deliberate intent by 
the défendant to appropriate the fruits of the complainant's advertis- 
ing. If the name in question can be said to be descriptive in any true 
sensé, it is certainly not a necessary description for any honest purpose. 
The défendant never used the word descriptively, but always as a trade- 
name. The defendant's imposition upon the Patent Office in securing 
registration of the apparently meaningless word "Nubded," and its sub- 
séquent use of the word "Nu-B-Ded" in association with the statement 
that it was registered, plainly indicate its purpose. On many of its 
"Nu-B-Ded" laces the défendant used a white label with gold lettering, 
while the complainant commonly used a gold background with white 
lettering. Prior to the filing of this suit the complainant made laces of 
a superior quality only, while the défendant makes many grades in- 
ferior in quality and cheaper in price than the complainant's laces. It 
appears to me idle for the défendant to argue that it is against the pub- 
lic interest to permit of the monopoly of a descriptive name, when the 
inévitable efïect of allowing its use in the manner and for the purpose 
sought to be restrained will be the déception of the public and the filch- 
ing of the complainant's trade. 

Decree for the complainant in accordance with the prayer of the com- 
plaint. 



UNITED STATES v. ROCKEFELLER et al. 
(District Court, S. D. New York. November 30, 1914.) 

1. Ceiminal Law ©=5280 — Pleas in Abatement — Requisites and Sufti- 

CIENCY. 

The averments and allégations of a plea in abatement must be made 
with strict aud exact accuracy. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 645-651 ; 
Dec. Dig. ®=>2S0.] 

2. Grand Jtjky ig=>S— Sélection of Juboes— Authoritt of "Deputy" Clehk. 

Congress having autliorized the appolntment of deputy clerlis of the 
District Courts, without specifically deflning or prescribing their duties, it 
must be assumed that it was Intended that the word "deputy" should 
hâve its ordinary and usuul meaning, as a person to whom the duties of 
the clerli are deputed, and the deputy clerli, in the event that the clerk 
is incapacitated, absent, sick, or disabled, and cannot perform the duties 
whicli the law imposes upon him, may act, and therefore it did not afdect 
the validity of an indictment tliat the names were placed in the jury box 
from which grand jurors were drawn by the deputy clerk, and not by 
the clerlv, estiecially in vlew of the practice prevaillng in a number of 
districts of having the deputy clerk draw the jury and place the names 
in the box. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. §§ 16-20; Dec, 
Dig. ©=»8. 

For other définitions, see Words and Phrases, First and Second Séries- 
Deputy.] 

g::3For other cases see Bame toplc & KEY-NUMBER m ail Key-Numbered Digests & Indexes 



UNITED STATES V. EOCKEFELLEB ^C3 

3. JUET (S=::559 .lUBY COMMISSIONEKS— STATUTOBY PROVISIONS. 

More than one jury commissioner may be appointed in a district, the 
Btatute imposlng no limitations In that regard. 

[Ed. Note.— For other cases, see Jury, Cent. Dig. §§ 268-272 ; Dec. Dig. 

4. Ckiminal Law <S=>280 — Pleas in Abatement— Hequisites and Suffi- 

CIENCY. 

lOven though a deputy clerk of ttie District Court had no authority to 
place tbe uames in the jury box from which grand jurors were drawn, a 
plea in abatement, which merely alleged that he placed certain names 
in the box, wlthout alleglng that any of the grand jurors who were drawn, 
and acted and returned the Indictment, were jurors whose names were 
placed in the box by the deputy clerk, was insufficient, as it was uot 
suflicient to say that the défendants did not know whether or not any 
name placed in the box by the deputy clerk was drawn. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dig. §§ 645-651 ; 
Dec. Dig. €=280.] 

5. Gband Juet <®=:530— Teem of Service— Statutoet Provisions— "Case"— 

"Cause," 

Under Judicial Code (Act March 3, 1911, c. 231, § 8, 36 Stat. 1088 
[Comp. St. 1913, § 97,5]), providing that, when the trial or hearing of any 
cause civil or criminal in a District Court 1ms been eonimenced and is 
in progress before a jury or the court, it shall not be stayed or discon- 
tlnued by the arrivai of the time flxed by law for another session of such 
court, but that the court may proceed therein and brlng it to a conclusion 
in the same manner and with the same efïect as if another stated term 
of court had not intervened, and section 284, providing that the District 
Court may in term time order a grand jury to be summoned at such time 
and to serve such time as it may direct, whenever it may be proper to 
do so, a grand jury impaneled at tbe September term could, by order 
of the court, be authorized to sit until the end of the October term; a 
proceeding before a grand jury being a "case," or "cause," within sec- 
tion 8. 

[Ed. Note. — For other cases, see Grand Jury, Cent Dig. § 68; Dec. 
Dig. <&=>30. 

For other définitions, see Words and Phrases, First and Second Séries, 
Case ; Cause.] 

6. Gband Juby <s==>38 — Effect of Présence of Stenogbapheb. 

An indictment was not invalldated by the présence in the grand jury 
room of a steuographer by direction of the district attomey, pursuant to 
appointment by the Attorney General as clerk and assistant to the dis- 
trict attorney, though he was not an attorney at law, and was not an as- 
sistant district attorney. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. § 81; Dec. 
Dig. ©=»38.] 

William Rockefeller and others were indicted for offenses, and they 
file pleas in abatement. Demurrers to the pleas sustained, and pleas 
overruled. 

The défendants hâve each filed three pleas in abatement, numbered by them, 
respectively, 1, 2, and 3. 

Plea No. 1 sets forth that divers names, upwards of 100, were placed in 
the box, from which was drawn the grand jury panel, by one Tallman, who, 
it is averred, was not the clerk at the time he so placed said names in the 
box. It further avers that one Alexander Gilchrist was clerk, though this 
averment does not state that he was clerk at that time, nor does the plea state 
who Tallman was. On the argument, however, it was conceded that he was 
a deputy clerk. The plea does not clalm that any juror who served on the 

^;zsFoT other cases se» same topic & KEY-NUMBBR in atl Key-Numbered Digests & Indexes 
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grand jury was one wliose name had been placcd in the box by Tallman. Tt 
avers that this fact "tended to the iniury and préjudice" of the défendants. 

Plea No. 2 avers that the grand jury was without povi'er, because it was im- 
paneled at the September terni, and sat untll the end of the Oetober tcrm 
without any warrant. An order of the court had in fact been duly entercd 
authorizing it to sit over the end of the September terni and into the Octobor 
term, and ou the argument the autliority of the court to make this order was 
questioned. 

Plea No. 3 avers that a stenographer, who was not an attorney, was présent 
during the taking of testimony before tlie grand jury. It sets forth liiat 1k' 
was présent by direction of the district attorney, pursnant to au appointment 
by the Attorney General, as clerk and assistant to the district attoniey. 

The pleas conclude with prayers in one or the other of the followings fornis: 

"Wherefore the said [respondent] prays judgment of t!ie said indictment 
whether the XJnited States of America ■ ougUt or eau prosecute him for the 
premises, or cah upon him to ansvver the same, and that lie luay be discharged 
thereof without day." 

"Wherefore the said [respondent] prays jud.gment of the said indictment 
whether the United States of America ought or can prosecute him for tiie 
premises, and that he niay be discharged thereof without day." 

To thèse pleas the government interposed demuners, attacking both their 
form and substance. ïhe government contended that ail of the pleas wore 
fatally defective in form, because the prayers were in bar, instead of in abate- 
ment. 

Frank M. Swacker, Sp. Asst. Atty. Gen., of Washington, D. C, and 
Robert P. Stephenson, Asst. U. S. Atty., for the United States. 

Nicoll, Anable & Lindsay, J. D. Lindsay, Hornblower, Miller & 
Potter, W. M. Miller, Simpson, Thatcher & Bartlett, A. B. Thatcher, 
Sullivan & Cromwell, and Clarke M. Rosecrantz, ail of New York 
City, Richard V. Lindabury, of Newark, N. J., and Alton B. Parker, 
Spooner & Cotton, and John C. Spooner, ail of New York City, for 
défendants. 

SESSIONS, District Judge (after stating the facts as above). At 
the outset I may say that I bave scant patience with any person who 
advocates a disregard of the great principles and précédents which 
hâve been established through many years of expérience, are the re- 
suit of the combined wisdom of many générations of men, and stand 
for the safeguarding and protection of the rights and liberties of the 
people. On the other hand, I bave little more patience with mère 
technicalities, and with such narrow constructions of laws relating to 
procédure that the foUowing of such constructions tends more to the 
obstruction of justice than to the furtherance of its ends and purposes. 

I do not care to pass upon some of the contentions that are made 
by counsel, and I say that without regard to the merits or want of 
merits of such contentions, because I believe that the décision of 
thèse matters can be placed upon broader and better grounds than some 
of those which bave been urged. Among such contentions is the one 
that thèse pleas in abatement are insnfficient, in that the conclusions 
or prayers are in bar, instead of in abatement. Another is that the 
averments in the pleas of want of knowledge and information as to 
the presentment of the indictment, its allégations, and the regularity 
of the proceedings in summoning and drawing the grand jurors who 
presented the indictment, follow the tenders of issue, and thereforc 
are mère surplusage, adding nothing to the pleas. 
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[1-3] Corning, then, to the spécifie and substantial questions pré- 
sentée! by the pleas : 

First, as to plea in abatenient No. 1 : It is hère claimed that the 
indictment is invah'd and insufficient, and ought to be quashed, because 
it was not returned and presented by a legally constituted grand jury, 
in that a person who was not authorized so to do placed some of the 
names in the jury box from which the grand jurors were drawn, and 
the clerk of this court, upon whom that duty is imposed by statute, 
did not act. It is true that the averments and allégations of a plea in 
abatement must be made with strict and exact accuracy. This re- 
qiiirement is not technica!, or at least, if it is technical, it is meeting 
one technicality with another. In cases where the only injury alleged 
is such as may follow from a failure to observe technical requirements 
of the law, strict accuracy ought to be required. I do not think this 
plea in abatement can be sustained for two reasons : 

First, I am unwilling to subscribe to the doctrine that a deputy 
clerk may not act under any circumstr.nces in the placing of names 
in the jury lists or in the jury box. Congress, in its wisdom, has seen 
fit to authorize the appointment of deputy clerks. With some excep- 
tions, the duties of deputy clerks are not specifically defined or pre- 
scribed. It must be assiuned that Congress intended that the word 
"deputy" should bave its ordinary and usual meaning, and thus that 
the deputy clerk, under certain conditions, may act in the place of the 
clerk. He is a person to whom the duties of the clerk are deputed. 
That is the ordinary and natural meaning of the word. And in the 
event that the clerk of the court is incapacitated, absent, sick, or dis- 
abled, and cannot perform the duty which the law imposes upon him, 
I believe that the deputy clerk may act. It is true that Congress has 
seen fit, for purposes with which we are ail acquainted, historically 
at least, to provide that the commissioner who is appointed by the 
judge must be of an opposite political faith to the clerk. It is aiso 
true, and is a matter of which I think the court may take judicial 
notice, that in many districts v,'here court is held in dififerent places 
in the district, and where the law provides that a deputy clerk shall 
be appointed, with his résidence and office at a place différent from 
that of the clerk, the deputy clerk does draw the jury, and does place 
the names in the box from which the jurors are drawn. This practice 
prevails in a number of districts, and the validity of the procédure has 
never, so far as I know, been questioned. To my mind, such practice 
accords with the spirit and the letter of the law. It is but fair to 
say that in those instances a jury commissioner is appointed who is of 
the opposite political faith to the deputy clerk, and thereby the require- 
ments of the statute are satisfied. There is no reason why more than 
one jury commissioner may not be appointed. The statutes impose no 
limitations in that regard. There is no allégation in this plea in abate- 
ment that Mr. Tallman, who it is conceded was a deputy clerk at the 
time, and the commissioner, were not members of différent political 
parties. 

[4] The second reason why plea in abatement No. 1 cannot be sus- 
tained is this : It is alleged that Mr. Tallman placed in the box certain 
221 F.— 30 
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names, and I think fairly alleged that those names were in the box 
at the time this grand jury was drawn. It is not alleged that ail the 
names in the box were placed there either by the commissioner or by 
this deputy clerk. In fact, the fair inference is to the contrary. There 
is no allégation in this plea that any one of the grand jurors who were 
drawn, and acted, and returned this indictment, was one of the jurors 
whose name had been placed in the box by Mr. Tallman. It is not 
sufficient to say that the défendants in this case do not know whether 
or not any name placed in the box by Mr. Tallman was drawn. The 
averments of the plea must be made with certainty, accuracy, and com- 
pleteness. 

Upon thèse two grounds, without considering the other questions 
that hâve been raised, or the other objections that hâve been urged, 
the demurrer to this plea should be sustained, and the plea in abate- 
ment overruled. 

[5] The second plea in abatemcnt is without merit. The plea utterly 
ignores an order of this court which was fully justified and expressly 
authorized by the provisions of the Judicial Code. Sections 8 and 284. 
The fédéral courts hâve decided that a proceeding before a grand jury 
is a "case" or "cause." In and by section 284 of the Judicial Code, 
Congress has provided that the — 

"court may in term order a grand jury to be summoned at such time, and to 
serve such time as it may direct, \\-henever, in its judgment, it may be proper 
to do so." 

The apparent purpose of this législation was to provide a way in 
which a grand jury, with the permission of the court, may complète 
and conclude any investigation which it has actually commenced. In 
a district like this one, having monthly ternis of court, it must frequent- 
ly happen that a grand jury will not be able to conclude its work upon 
a long and complicated case before the expiration of one term and the 
commencement of anothcr. If, under such circumstances, a grand 
jury cannot be permitted to finish its labors, there will follow much 
unnecessary expense, many unfortunate delays, fréquent and severe 
hardships for the accused, and, sometinies, a complète failure of jus- 
tice. The statute plainiy provides a sure and simple means of avoiding 
thèse and other serions conséquences. 

[6] The third plea in abatement présents somewhat more serions 
difficulties. I cannot agrée with counsel for the défendants in what 
may be termed a prophecy that the courts and Congress will soon dé- 
cide and détermine that stenographers shall not be permitted in the 
grand jury room, except under severe restrictions and with enlarged 
privilèges to the accused. In my judgment, without indulging in 
prophecy, a contrary resuit would follow such statutory limitations 
and restrictions. It seems to me that, if the testimony given before 
the grand jury may not, under any circumstances or conditions, be 
made a matter of record and référence, we are opening the doors 
very wide, and inviting not only perjured and incompétent testimony, 
but even gossip and conjecture, before the grand jury. The proceed- 
ings there are not in strict accord with the proceedings in the trial 
of a case, and, if no safeguards are provided, many witnesses may be 
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influenced or persuaded or induced to indulge in statements and accusa- 
tions which ought not to be permitted or tolerated. 

But \ve do not need to indulge in spéculation in that regard. More 
than 50 years ago, in 1852, Mr. Justice Nelson, in this circuit, when 
the question was squarely presented to him, held that the présence of 
an assistant and clerk to the district attorney did not vitiate an indict- 
ment returned by the grand jury, whose sessions he attended. United 
States V. Reed, 27 Fed. Cas. 727-734. That décision went unchal- 
lenged for very many years. In 1891, more than 23 years ago, a judge 
of this court, again passing upon the exact question which is hère pre- 
sented, affirmed the ruling in the earlier case. United States v. Sim- 
mons (C. C.) 46 Fed. 65. The rule of law thus announced has been 
accepted and acted upon in this district from that time to the présent. 
In two later cases in this district the rule of law announced in the 
earlier décisions, has been at least impliedly sanctioned and affirmed; 
Judge Hough specifically, although obiter, holding that the présence 
of a stenographer in the grand jury room during the proceedings did 
not invalidate an indictment. United States v. Heinze (C. C.) 177 Fed. 
770-772; United States v. Rosenthal (C. C.) 121 Fed. 862. 

I would not think the question a particularly difficult or doubtful one, 
were it not for a very récent décision by an able and cautions District 
Judge of this circuit, presiding in another district. United States v. 
Rubin (D. C.) 218 Fed. 245. A careful exaniination of the opinion and 
décision in that case shows that the contention there made for sus- 
taining the indictment was that the présence of the stenographer in 
the grand jury room was authorized by the 1906 act of Congress. In 
my judgment, the statute of 1906 has nothing to do with, and has 
no application to, the question presented by this plea. 

The language of the plea is somewhat vague and uncertain, but I 
cannot agrée with counsel that it fairly avers that the sole authority 
for the présence of the stenographer in the grand jury room was de- 
rived from the letter of appointment of the Attorpey General. The 
plea, in so many words, states that the stenographer was présent under 
the direction of the district attorney. He was a clerk and assistant to 
the district attorney, although not an attorney at law, and not an 
assistant district attorney. The district attorney can hâve no clérical 
assistance save such as is authorized by the Attorney General, and his 
clérical assistants cannot be compensated, except under the authority 
and with the approval of the Attorney General. The prohibition 
against the présence of outsiders in the grand jury room during the 
taking of testimony arises by reason of the requirement of secrecy 
concerning the proceedings, and not from législative enactment. In the 
instant case, the required oath of office was taken and filed by the 
clerk and assistant, who acted as stenographer, and the secrecy of the 
proceedings of the grand jury was thereby preserved. 

The demurrers to the pleas will be sustained, and the pleas will be 
overruled. 
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In re SYCAMORB GRAIN & MILLING CO. 

(District Court, N. D. Ohlo, W. D, June 15, 1914.) 

No. 2180. 

1. Sales ©=3316— Fkaud— Concealment of Financial Condition. 

One who, knowiii.a; that lie; is insolvent and without reasonable ex- 
pectation that he wlU lie able to pay, obtains property on crédit from a 
vendor ignorant of his insolvency, is deemed to liave fraudulently acqulred 
Buch property, and it may be reclaimed by the vendor. 

[Ed. Note.— For otlier cases, see Sales, Cent Dig. §§ 890-895; Dec. 
Dig. <g=:5.316.] 

2. Sales <g=3316 — Fraud— Concealment or Financial Condition. 

Wliere, at the time a milllng company purcbased property on crédit, 
it was hopelessly insolvent, and v^as able to continue business only by 
reason of extraordinary and unbuslnessllke favors extended to it by a 
bank, and no witness testifled that the purchase was in good faith, the 
facts showed that its manager, who must bave known of its insolvency, 
and whose only expectation that It would be able to pay the bill was that 
referable to a hope and faith that this unreasonable relation with the 
bank would be allowed to continue, could not, constructively at least, hâve 
entertained an honest expectation that it would be able to meet the ob- 
ligation at maturity ; and hence the seller could reclaim the property 
from the company's trustée in bankruptcy, especially as otherwise the 
bank, whose unusual method of dolng business gave the milling companjr 
a flctitious appearance of prosperity, would receive a dividend from thé 
assets of the milling company, enhanced by such property. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 890-895; Dec. 
Dig. <Ê=5316.] 

In Bankruptcy. In the matter of the Sycamore Grain & Milling 
Company, bankrupt. On exceptions to the report of a spécial master 
on an application to reclaim property. Exceptions sustained. 

Geo. E. Schroth, of Tiffin, Ohio, for trustée. 

R. V. Sears, of Bucyrus, Ohio, for Monarch Fence Co. 

KILLITS, District Judge. Exceptions to the report of the spécial 
master upon the application of the Monarch Fence Company to re- 
claim a quantity of wire fence sold the bankrupt on an order of May 
29, 1913, and delivered early in July of that year, are before the court 
for considération ; the master having ref used the application. 

The bankrupt failed about the middle of August, and the évidence 
shows that in May it was hopelessly insolvent, and was debtor to the 
Bank of Sycamore in the sum of more than $54,000 upon overdrafts 
and promissory notes. At Jhis time it bought from the claimant a car 
load of fence wire, to be paid tor on the Ist of January, 1914. It is 
agreed that the bankrupt had been doing a losing business for some 
time, and was being held up as a going concern by extraordinary fa- 
vors rendered it by the Bank of Sycamore, and that its failure was 
precipitated and made inévitable by the collapse of the bank. The mas- 
ter found the case to be parallel with that of Talcott v. Henderson, 
31 Ohio St. 162, 27 Am. Rep. 501, a leading case on the subject, and 
on the authority thereof denied the application. 

<g=3For other casfis seo same topic & KEY-NUMBBR In ail Key-Numbered Digrests & Indexes 
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[1] The rule, of course, is well settled that one who, knowing that 
he is insolvent and without reasonable expectation that he will be 
able to pay, obtains property on crédit from a vendor ignorant of the 
fact of insolvency, shall be deemed to hâve fraudulently acquired the 
same, and such property is subject to réclamation. This is the doctrine 
of Talcott V. Henderson and other cases on the subject. 

[2] The insolvency of the Sycamore Milling Company at the time 
of the purchase was so very plain that knowledge of it must be charge- 
able to the manager, and the only question of fact to décide is wheth- 
er the situation was one in which it could be said that the manager, 
acting for the company in the purchase, could not then hâve enter- 
tained a reasonable expectation that the company could pay for the 
property at the end of the term of crédit. The fact is conceded that 
the only expectation which the manager could hâve held that his com- 
pany would be a going concern on the Ist of January, 1914, and thus 
be able to pay this bill, was that referable to a hope and faith that the 
very unreasonable relation his company was permitted to sustain to 
the Bank of Sycamore would be allowed to continue that long. In 
other words, his honesty of purpose must be assumed, if it may be said 
that he could reasonably hope that the bank would continue an unrea- 
sonable method of doing business with the mill. 

In respect to thèse matters, the parallel between the case cited (Tal- 
cott V. Henderson) and that at bar is very close. In fact, the insol- 
vent in the state case was both more hopelessly insolvent and the ré- 
cipient of more extraordinary favors from its principal créditer than 
even in the case before us, and yet it was held in Talcott v. Henderson 
that the situation was such as not to permit the court to say that the 
insolvent purchasing the goods in that case had no reasonable expec- 
tation of liquidating the indebtedness thus created. 

However, there is a very important distinction between the two 
cases, one which the master quite evidently overlooked. It is ap- 
parent that in Talcott v. Henderson the insolvents were represented in 
the testimony by a witness or witnesses who were active in the pur- 
chase of the property in question, and who were able to testify and 
did testify to an honest purpose at the time and a real expectation held 
by them that their business would continue, which testimony was sufïi- 
cient to overcome the inferences entertainable because of the bare 
facts. The court say, on page 166, of 31 Ohio St. (27 Am. Rep. 501) : 

"At the date of the contract, De Forrest & Son were largely insolvent. 
They had knowledge of the fact, and did not disclose it to the plaintiff, who 
was ignorant of it They were also in possession of a large stock of mer- 
chandise, and were doing an extensive business. From thèse facts, it might 
well be inferred that they intended to obtain the plalntiff's goods without 
paying for them ; at least, that they had no reasonable expectation of being 
able to pay for them at the maturity of their promise. If the court below had 
so f ound, we would not disturb the finding ; and, for aught that appears, the 
court would hâve so found, if no other fact had appeared in the case. But 
there was other testimony, tending to prove that De Forrest & Son did in 
fact intend to pay for the goods according to the tenus of their agreement, 
and that under ail the circumstances they might reasonably hâve expected to 
be able to do so. It is quite sure that they could not reasonably hâve ex- 
pected to be able at that time to pay ail their indebtedness; but, in our 
opinion, it was not essential to the good faith of the transaction that there 
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should have been reasonable grounds for the latter expeetation. It was 
enough, If they reasonably expeeted to be able to pay for the goods in ques- 
tion at maturity." 

The case before us is one which on the facts stops abruptly at the 
point where the court says, in Talcott v. Henderson, that such facts, 
unexplained, will be sufficient to suggest that no reasonable expeetation 
of meeting the obligation could possibly have been entertained, for no 
one representing the insolvent, active in the purchase of this fence 
wire, testifies, and there is no évidence tending to rebut the presump- 
tion, which every prudent business man must entertain, that this pur- 
chase vk'as not in good faith on the part of the milling company, having 
référence only to its hopeless condition of insolvency and the fact that 
it could only hope to be alive as a going concern at the time of the 
maturity of the crédit through the continuance of an extraordinary and 
utterly unbusinesslike favor on the part of the bank. 

In Edelhof v. Horner-Miller Manufacturing Co., 86 Md. 595, 39 
Atl. 314, the court says: 

"An expeetation of a company to meet a bill, based only upon assets and 
crédit, and that utterly ignores the gênerai fiuancial condition of the company, 
no matter how stringent and pressing it may be, is not necessarily a rea- 
sonable expeetation of abillty to pay. It is entirely possible the gênerai in- 
debtedness may be of such a character and amount, and in part or in whole 
to mature at such periods, as to stamp any expeetation of beiug able to pay 
a particular indebtedness at a specifled time as utterly unreasonable." 

It is quite plain that if the court had only the settled principle before 
it announced at the beginning of its opinion, without the précèdent of 
Talcott V. Henderson, and nothing of fact to pass upon but the milling 
company's condition at the time the order was given, considered in 
the light of the very unusual support given to it by the bank, we 
would be compelled to say that it could not, constructively at least, 
have entertained an honest expeetation that it would be able to meet 
this obligation at maturity. The distinction we have drawn between 
the record in this case and that evidently before the court in Talcott v. 
Henderson is a controlling one, and we believe the master erred in 
refusing the application, and that the exceptions should be sustained. 

The fact that the trustées of the Bank of Sycamore hold an extraor- 
dinarily large proportion of the claims against the bankrupt, and that 
it was the bank's unusual method of doing business with the milling 
company which gave the latter a fictitious appearance of business pros- 
perity, is a factor, although not at ail controlling, in the court's judg- 
ment. It would seem inéquitable that the bank or its trustées in bank- 
ruptcy should be permitted to enjoy a dividend upon assets of the 
milling company enhanced under thèse circumstances. 
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In re MILLER. 

(District Court, N. D. Ohio, E. D. January 28, 1915.) 

(Nos. 3413-3415, 356T.) 

Bankruptct ©=165 — Préférences — Tbansfees Constituting, 

A debtor, who vvas hopelessly insolvent and owed more than if t,000, sold 
a stock qf goods, his principal asset, for $1,500, and from the proceeds 
paid the claims of tliree creditors, aggregating about $900, which were in 
the hands of attorneys for collection, paid such attorneys and other at- 
torneys $200 to retain them as counsel in possible proceedings growing 
out of the transaction, and claimed the balance for his exemptions. The 
attorneys in question had had the claim of one of the creditors for some 
weeks, and had taken a cognovit note, signed by the debtor's wife as 
surety, and secured by the assignment of book accounts. Shortly before 
the sale a représentative of another of such creditors visited the debtor 
with regard to protested cheeks, and the debtor at that time, to the at- 
torney's kuowlodge, made a statement of his finaneial condition showiug 
that he vvas solvent, valuing the stock of goods at $3,000, and statiug his 
debts at about one-fourth of the real amouut. Shortly before the sale 
the attorneys notified their clients of the imminence of such sale and re- 
eeived the claims in question for collection. Held that, as the évidence 
indicated that the transaction was on the part of the bankrupt in con- 
seious fraud of his creditors, the creditors in question received voidable 
préférences under Bankr. Act July 1, 1898, c. 541, §§ 60a, 60b, 30 Stat. 
562, providing that a transfer by a bankrupt while insolvent and within 
four months before the flling of the pétition, which will enable one cred- 
itor to obtain a greater percentage of his debt than other creditors of the 
same class, constitutes a préférence, and that if a bankrupt shall hâve 
made a transfer while Insolvent whicli opérâtes as a préférence, and if 
the person receiving It shall hâve reasonable cause to believe that its en- 
foreement will efEect a préférence, it shall be voidable, since the circum- 
stances knovv'n to the creditors and their attorneys were sutiicient to put 
an ordinarily prudent man on inquiry, and a real inquiry, such as a 
reasonably prudent and honest man would hâve made under the circum- 
stances, would hâve disclosed the hopeless insolvency of the bankrupt, 
and that they would be unlawfuUy preferred if their debts were paid 
in full. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 259, 260, 
266; Dec. Dig. (g=165.] 

In Bankruptcy. In the matter of F. H. Miller, bankrupt. On ex- 
ceptions of Jesse E. La Dow, trustée, to the findings of a spécial 
master respecting alleged préférences to the Tracy & Avery Com- 
pany, the William Edwards Company, and the A. F. Remy Company. 
Exceptions allowed. 

Jesse E. La Dow, of Mansfield, Ohio, in pro. per. 
Mabee & Anderson, of Shelby, Ohio, for défendants. 

KILLITS, District Judge. Thèse cases are submitted together and 
upon the same state of facts. The trustée of F. H. Miller, bank- 
rupt, excepts to the findings of a spécial master who reported against 
the trustee's pétition to recover a préférence, respectively, from the 
défendants named in the title hereto. 

We are of the opinion that a mère statement of the facts will in- 
dicate what the court should do with the exceptions. January 4, 

•(S=3l^or other :ases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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1910, the bankrupt owed to more than 70 creditors more than $4,000, 
and was hopelessly insolvent, and had been insolvent for a considéra- 
ble time. 

Messrs. Mabee & Anderson, attorneys at law, were, and for some 
time theretofore had been, attorneys for each of the défendants, to 
look after their respective interests in mercantile accounts. The 
claim, in the sum of $373.12, of one of the défendants, the Tracy & 
Avery Company, had been in Mabee & Anderson's Iiands for collec- 
tion for some weeks, and, in December, 1909, a cognovit note was 
taken in payment of it; the note being signed by bankrupt's wife 
as surety, and further secured by the assignment of book accounts. 

About two weeks before January 4, 1910, a traveling représenta- 
tive of another défendant, the Albert F. Remy Company, called upon 
bankrupt for the purpose of looking into his financial condition. The 
visit was occasioned by the fact that bankrupt had allowed checks 
for $56.94 and $73.78, issued November 8 and 22, respectively, 
to go to protest. At that time bankrupt made a sworn statement of 
his financial condition, showing a net worth of $3,400. The debts 
were stated to be in a sum about one-fourth the real amount. The 
principal asset was a stock of goods, which the statement valued at 
$3,000. Mabee & Anderson knew of this statement. Following re- 
ceipt of this statement, the Remy Company allowed bankrupt addi- 
tional crédit in amount of $91.93. 

A day or twQ before January 4 Mabee & Anderson notified their 
clients of the imminence of a sale of Miller's store, having learned 
of the fact from the parties, and received the three claims in ques- 
tion for collection. 

During the forenoon of January 4, in the office of Mabee & An- 
derson, the bankrupt sold his store tO' other parties for $1,500 in cash. 
Immediately the claims in Mabee & Anderson's hands, $373.12 to the 
Tracy & Avery Company, $259.67 to the William Edwards Com- 
pany, and $274.35 to the A. F. Rèmy Company, were paid, and the 
balance was kept by bankrupt. In a day or two thereafter bankrupt 
retained Mabee & Anderson and another law firm as his counsel in 
possible proceedings growing out of the sale transaction, paying each 
firm a rctaining f ee of $100. None of the balance of the sale proceeds 
ever came to the trustée in bankruptcy. The bankrupt claims that he 
retained that balance — less than $400 — for his exemptions. 

The évidence leaves the court in little doubt but that the transac- 
tion was, on the part of the bankrupt, in conscious fraud of his cred- 
itors. That it operated as a great fraud on other creditors, as well 
as a préférence for the three who got paid their accounts in f ull, there 
is likewise no doubt. 

Was there hère in each case a voidable préférence under sections 
60a and 60b of the Bankruptcy Act? We hâve no hésitation in an- 
swering this question affirmatively. The law cannot be balked in this 
way in its efforts to treat equally ail creditors of the same class. 

Each défendant is not only chargeable with knowledge it directly 
had on this occasion respecting the condition of the bankrupt; but, 
as it became the beneficiary of the conduct of its agents, Mabee & 
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Andersen, in addition it is to be considered as having the knowledge 
possessed by that firm. 

The law is well settled, when the circumstances are of such a char- 
acter as to put an ordinarily prudent man on inquiry, the beneficiary 
of such a one-sided transaction as this is held to the duty of making 
a real inquiry to ascertain if the facts justify the favor to him, and, 
making no real inquiry, he is charged with just such knowledge as 
an inquiry of the character indicated would hâve produced, had it 
been truthfully answered. What the court means by the term a "real 
inquiry" is that investigation which a reasonably prudent and honest 
man would malte after the circumstances known to him suggested that 
an inquiry ought to be made. 

The facts known to défendants and their counsel before their claims 
were paid unquestionably put défendants each on inquiry. It is be- 
yond question that a "real inquiry," entered into by business men 
owning claims against bankrupt, would very soon hâve disclosed the 
hopeless insolvency of bankrupt, and that to pay any défendant in 
full would be to unlawfully prefer it. 

It follows that the spécial master is wrong in his conclusions, and 
that, as to each défendant, the exceptions of the trustée should be 
allowed. 



UNITED STATES v. BAXTER et al. 

(District Court, N. D. California, First Division. December 23, 1914.) 

No. 5519. 

PosT Office i®=348— Offenses— Use of Mails to Defbaxjd— Indictment. 

An indictment for using tlie mails with intent to defraud, contrary to 
Crlmlnal Code (Act March 4, 1909, c. 321) § 215, 35 Stat. 1130 (Comp. St. 
1913, § 10385), wtilch alleged that the scheme of the défendants was to 
Induce people to communicate wltl» them relative to real or supposed ali- 
ments, and then, without knowledge of the condition of the patient and 
regardless of the symptoms, to state that the person had a dlsease which 
défendants coiild cure, and upon recelving money from the patients to 
send them in return medicine of little or no value, and not properly pre- 
pared or deslgned for the cure of the dlsease with which the patient was af- 
flicted, or had been led to belleve he was afflicted, sufficiently allèges a 
scheme to defraud within that section. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 67-80; Dec. 
Dig. <3==48.] « 

Dr. C. A. Baxter and another were indicted for using the mails in 
furtherance of a scheme to defraud, and they demur to the indictment. 
Demurrer overruled. 

John W. Preston, U. S. Atty., and Walter E. Hettman, Asst. U. S. 
Atty., both of San Francisco, Cal., for the United States. 
Léon Samuels, of San Francisco, Cal., for défendants. 

DOOLING, District Judge. Défendants hâve been indicted for using 
the mails in furtherance of a scheme to defraud. The scheme as set 
forth in the indictment, and stripped of the accompanying légal ver- 

^:=»Por other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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biage, is that the défendants, as physicians, should by means of adver- 
tisements induce certain persons named in the indictment, and others 
to the grand jurors unknown, to communicate with them relative to 
real or supposed ailments, and that défendants should then, by means 
of letters and through the Post-Office Department, and irrespective of 
any symptoms communicated to them, and even in cases where the 
symptoms indicated health, rather than disease, and without any real 
knowledge of the condition of the person so induced to communicate 
with them, state to such person that he was afflicted with a disease 
which défendants could cure, and that they would furnish treatment 
for such disease for a certain sum of money, and by means of such 
letters would induce such person to send them money for the purpose of 
procuring medicine and treatments skillf ully and properly designed and 
prepared for the cure of the disease with which such person was 
afflicted, or had been induced by them to believe himself afflicted, which 
money they would fraudulently convert to their own use, and in return 
therefor should send to such person certain medicines of little or no 
value, and not medicine and treatment skillfully and properly designed 
and prepared for the cure of such person ; the défendants having no 
real or proper knowledge of such person's condition, or whether he was 
diseased or not, or whether or not such purported medicine was capable 
of benefiting such person, as they well knew. 

It is contended upon demurrer to the indictment that for many 
reasons the foregoing scheme is not one to def raud within the meaning 
of section 215 of the Criminal Code. To this contention I am unable 
to agrée. When it is averred that a physician has devised a scheme to 
def raud, by stating to one who offers himself as a patient that such per- 
son is afflicted with a disease which the physician can cure, and this ir- 
respective of the symptoms, and whether or not the symptoms indicate 
health rather than disease, and without any real knowledge of the con- 
dition of such person, and by such^tatement should cause and induce 
such person to send him money, for which he would send in return 
medicine of little or no value, and not medicine skillfully and properly 
designed and prepared for the cure of the disease with which such per- 
son was afflicted, or had been induced by such physician to believe that 
he was afflicted, I think it clearly appears that the physician was engag- 
ed in one of the most reprehensible schemes to defraud of which the 
law can take cognizance. It may, indeed, be quite true that medicine is 
not an exact science, and that there is a wide divergence of opinion, 
even among reputable physicians, as to what is the proper method of 
treatment for any particular disease. But this fact is beside the mark 
hère. Ail such treatments contemplate at least good faith on the part 
of the physician, and are not based upon a deliberate design upon his 
part to procure money from a person who, so far as the physician 
knows or has reason to believe, is in sound health, by stating to him 
that he is afflicted with a disease ; and this is true, whether resort be 
had to the use of the mails or not. The design as alleged may not be 
easily proved ; but it is a design to defraud, and the indictment is suffi- 
cient. 

The demurrer thereto will therefore be overruled. 
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In re VAN DENBURQ. 

In re KEENAN. 

(District Court, N. D. Ohio, W. D. May 4, 1914.) 

No. 2195. 

BAifKRTJPTCT <gi=>368 — Tbustee's Compensation— Compensation fob Legai. 
Services. 

Under Bankr. Act July 1, 1898, c. 541, § 72, 32 Stat. 800 (Comp. St. 
1913, § 9656), providing that neither the référée, receiver, marshal, nor 
trustée shall in any form or gnlse receive, nor shall the court allow hlm, 
any otlier or further compensation for liis services tlian that expressly 
authorized and prescribed in that act, and section 62 (section 9646), pro- 
viding that the actual and necessary expenses incurred by ofiicers in the 
administration of estâtes shall be reported in détail under oath, and ex- 
amined and approved or disapproved by the court, and, if approved, paid 
or allowed out of the estate, a trustée, who was an attorney, was not 
entitled, in addition to his fées, to compensation for légal services per- 
formed by him, especially as, when the trustée présents a claim in behalf 
of an attorney, there is something tantamount to a recommendation by 
the trustée that the services were necessarily rendered and that the fées 
and claim were proper, and the weakness of such recommendation re- 
speeting his own professional claims is apparent. 

[i;d. Note. — For other cases, see Bankruptcy, Cent. Dig. § 571; Dec. 
Dlg. .S=»368.] 

In Bankruptcy. In the matter of Frank Van Denburg and in the 
matter of Henry G. Keenan, bankrupts. Trustee's claim for compen- 
sation for légal services disallowed. 

John Sheridan, of Findlay, Ohio, for bankrupts. 
John E. Priddy, of Findlay, Ohio, for trustée. 

KILLITS, District Judge. Thèse cases are before the court on pre- 
cisely the same point, namely, whether a trustée, who happens to be 
an attorney, may receive, in addition to the trustee's fées, compensation 
for légal services performed. Wç are clearly of the opinion that we 
should follow the décisions in Re Rieger, Kapner & Altmark (D. C.) 
157 Fed. 611, in Re Felson (D. C.) 139 Fed. 275, and in Re George Hal- 
bert Co., 134 Fed. 236, 67 C. C. A. 18, and hold that such additional 
compensation is not allowable, and that the provisions of section 72 of 
the Bankruptcy Act should be so applied. The last authority cited (In 
re Halbert Co., 134 Fed. 236, 67 C. C. A. 18) is by the Circuit Court of 
Appeals of the Second Circuit, and the opinion commands respect. 

In addition to the reasoning of the courts cited, it should be con- 
sidered that while, of course, under section 62 of the Bankruptcy Act, 
necessary légal services are items of administration which should be 
paid for out of the assets, still, when a claim is presented in behalf of 
the attorney for the trustée for fées, there is in the situation something 
tantamount to the recommendation of the trustée himself that not only 
the services were necessarily rendered, but that the fées claimed were 
proper compensation, and with référence to such recommendation, ac- 
tual or constructive, both the référée and the court on final allowance 
must act. The weakness of a recommendation ofifered by a trustée to 
support officially his professional claims is apparent. 

(S=3l<"or other cases see same topic & KEY-NUMBER in aU Key-Numbered Digesta & Indexes 
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In re WILDER. 
(District Court, N. D. Callfornla, First Division. Mardi 4, 1915.) 

No. 8956. 

Exemptions <S=>44— Veiiici,es— Taxicabs. 

An automobile taxicab, owned by a hackman, Is not exempt, under 
Code Civ. Proc. Cal. § 690, which exempts one cart or wagon, one dray or 
truck, one coupé, and one liack or carriage for one or two horses, by the 
use of which the owner habitually earns his livlng. 

[Ed. Note. — For other cases, see Exemptions, Cent Dig. §§ 51-55; Dec. 
Dig. <S=44.] 

In Bankruptcy. In the matter of William Wilder, bankrupt. On re- 
view of an order of the référée holding a taxicab not to be exempt. Af- 
firmed. 

Fred S. Howell, of Petaluma, Cal., for bankrupt. 
E. J. Dole, of Petaluma, Cal., for trustée. 

DOOLING, District Judge. The bankrupt claims as exempt a taxi- 
cab automobile, under the provisions of section 690 of the Code of Civil 
Procédure of Calif ornia, which exempts : 

"Two horses, two oxen, or two milles, and thelr harnesses, and one cart or 
wagon, one dray or truck, one coupe, one hack or carriage, for one or two 
horses, by the use of which a cartman, drayman, truckman, huckster, peddler, 
hackman, teamster or other laborer habitually earns his living." 

The bankrupt is a hackman. This taxicab does not fall within the 
literal terms of the section, and while those provisions are to be con- 
strued liberally, yet the court is not warranted in creating by interpréta- 
tion new exemptions. The Législature of this state has been in session 
several times since taxicabs hâve been in very gênerai use, and might 
well hâve included them in the exempt list. As the Législature has not 
done so, I do not fell warranted in doing so by an interprétation of the 
ianguage of the section which at the best would be a forced one. 

The order of the référée is affirmed. 



BARTLETT v. GILL, CoUector of Internai Eevenne. 

(District Court, D. Massachusetts. January 5, 1915.) 

No. 26. 

1. Internai, Revenue iS:=>8 — Degaoies Subject to Wak Revenue Tax— 
SiiAEES IN Real Estate Trusts. 

A testator left to his chlldren shares in a number of so-called real es- 
tate trusts, organized and ownlng property in Massachusetts. Such asso- 
ciations are not provlded for. by the laws of the state, but are formed for 
the purpose of owning, managing, improving, and selllng real estate, the 
title to which Is in trustées, and the interest of each member is repre- 
sented by transférable shares. Provision is made for the exemption of 
the trustées and shareholders from personal liability, and the trustées are 
made active managers of the business, subject to control, in varying de- 

igz^For other cases see same topic & KEY-NUMBER lu aU Key-Numbered Dlgests & Indexes 
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grées, by the shareliolders. In some cases the time of termination of the 
trust is flxed, in others not. In some cases It is provided that ou such 
termination tUe property shall be divided among the shareholders ; in 
others that it shall be sold and the proceeds divided ; in some sale Is dis- 
cretionary with the trustées ; and in still others there Is no provision on 
the siibject. In some cases the trustées are given discretionary power to 
sell property, and in others authorization by the shareholders is required. 
Some of the trusts in which testator held shares had considérable suras 
of money on hand at the time of his death to be invested in real estate, 
for which contracte had been made. IleJd, that under the law of Mas- 
sachusetts, as settled by décision, the testator's interest as a shareholder 
in sald trusts, in so far as thelr property consisted of real estate, was not 
Personal property, but was an équitable interest in real estate, and was 
not snbject to legacy tax, under War Revenue Act June 13, 1898, c. 448, 
§ 29, 30 Stat. 464, and that ail money held by such trusts to be invested 
in real estate, elther by the fundamental agreement or by contracts made, 
was to be considered real estate by équitable conversion. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 11, 12 ; 
Dec. Dig. <S=58.] 

2. Property <®=>4 — Real ob Personal Property— Shabes in Eeal Estate 

Trust— Effect of Déclaration or Parties. 

A provision in the fundamental agreement of some of such trusts that 
the shares shall be Personal property or that the shareholders shall hâve 
no légal or équitable interest in the trust property is ineffective to change' 
the nature of their interest, as declared by the courts of the state. 

[Ed. Note. — Por other cases, see Property, Cent. Dig. §§ 4-6 ; Dec. Dig. 
<®=>4.] 

3. Conversion <S=>15 — Equitable Conversion— Time or Conversion. 

When a conversion of real estate into Personal property or Personal 
property into real estate, directed by a will, deed, or other instrument, 
will be deemed in equity to hâve been effected, dépends on the Inten- 
tion, as manifested in the Instrument. If it directs the conversion to 
be made at a specifled time, or on the happening of a particular event 
which may or may not happen, it will be deemed to hâve taken place 
only at such time or on the happening of such event; otherwise the gên- 
erai rule is that it vsdll be deemed to bave taken place on the death of the 
testator or on the exécution of the deed or other instrument. 

[Ed. Note.— For other cases, see Conversion, Cent. Dig. §§ 28-87, 52; 
Dec. Dig. ®=>15.] 

At Law. Action by Schuyler S. Bartlett, executor, against James 
D. Gill, Collector of Internai Revenue. Judgment for plaintiff. 
Tyler & Young, of Boston, Mass., for plaintifï. 
The United States Attorney, of Boston, Mass., for défendant. 

BINGHAM, Circuit Judge. [1 ] This action is brought by Schuyler 
S. Bartlett, executor of the will of Henry Lee, late of Brookline, 
Mass., deceased, against James D. Gill, Collector of Internai Revenue 
for the Third District of Massachusetts, to recover approximately $10,- 
000 of a legacy tax paid to the défendant under the War Revenue 
Act of June 13, 1898 (30 Stat. at Large, p. 464, c. 448). The case is 
hère upon an agreed statement of facts with authority in the court to 
draw such inferences f rom the agreed facts as may be warranted. 

The tax paid by the plaintifï amounted to $42,724.27. Of this the 
sum of $14,351.68 has been retumed to him, leaving a balance in the 
hands of the government of $28,372.59. This sum constitutes the tax 

©^^Por other cases see same topic & KEY-NtTMBER in ail Key-Numbered Digests & Indexe? 
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assessed upon legacies to the testator's four chiidren ; each child being 
given a spécifie legacy and a life estate. A part of the property 
which the testator willed to his chiidren consisted of shares in 15 so- 
called real estate trusts organized in the commonwealth of Massa- 
chusetts for the purpose of holding, managing, improving, selling. and 
leasing real estate located in the commonwealth and, in some of the 
trusts, Personal property as well. The number of shares and the value 
of them in the respective trusts as assessed were as f ollows : 

No. 1. 250 shares South Street Trust, 50%' paid ? 12,500 

No. 2. 20 " City Associates 10,000 

No. 3. 400 " liidia Street and Atl.-intic Avenue La ml Trust 9,000 

No. 4. 250 " Bromfleld Building Trust 25,000 

No. 5.2,500 " Couimoinvealth Land Trust 15,000 

No. 6. 216 " Boston Real Estate Trust 270,000 

No. 7. 100 " India Street and Atlantic Avenue Buildins Trust 10,000 

No. 8. 50 " Lenox Street Buildinir Trust 5,000 

No. 9. SO " Huntington Avenue and St. Botolph Street Land 

Trust 5,000 

No. 10. 70 " Sears Street Building Trust 7.000 

No. 11. 210 " Bedford Building Association 300,000 

. No. 12. 311 " Union Building Association 311,000 

No. 13. 1,000 " Municipal Real Estate Trust 100,000 

No. 14. 500 " Hôtel Trust (Tremont, Lagrange, and Tamworth 

Streets) 50,000 

No. 15. 500 " Tremont Building Trust 55,000 

The question presented for considération is whether the interests 
of the shareholders in thèse several real estate trusts were real or per- 
sonal property, or partly real and partly personal, depending upon the 
nature of the property held in trust, for, to the extent that they were 
Personal property, it is conceded that they were taxable under the 
provisions of section 29 of the War Revenue Act, which reads as 
f ollows : 

"That any person or persons having In charge or trust, as admlnistrators, 
executors, or trustées, any legacies or dlstributive shares arlslng iirom Per- 
sonal property, where the whoie amount of such personal property as afore- 
sald shall exceed the sum of ten thousand dollars in actual value, passing, 
after the passage of this act, from any person possessed of such property, 
either by will or by the Intestate laws of any state or territory, * * • 
shall be, and hereby are, raade subject to a duty or tax, to be paid to the 
United States, as follows." 

The plaintiff's contention is that thèse shares were équitable inter- 
ests in the property held by the trustées at the time of Mr. Lee's death, 
and that, to the extent the property of the trusts consisted of real 
estate, the tax thereon was illegally assessed, and, having been paid un- 
der protest, he is entitled to recover it back in this action. 

The trust agreements differ in many particulars. Their gênerai 
plan and purpose, however, are similar. Persons owning undivided 
interests in certain real estate, or desiring to associate together for the 
purpose of investing in real estate, in the former case convey the 
property to trustées, and in the latter pay their money to trustées for 
the purpose of investing the same in such property ; and in either case 
they receive back from the trustées certificates for shares evidenc- 
ing their interests in the trust. A shareholder is permitted to trans- 
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fer his shares at any time without the consent of the other share- 
holder's, and it is provided that a transfer of shares, or the decease 
of a shareholder, shall not terminate the trust. Provision is made 
to the effect that neither the trustées nor the shareholders shall be in- 
dividually responsible for the debts of the trust; that ail contracts 
made by the trustées shall refer to the trust agreenient ; and that par- 
ties so contracting with the trustées shall look only to the property 
and assets of the trust. The trustées are made the active managers 
in conducting the business of the trust, but certain powers, varying 
in degree, are vested in the shareholders which they may exercise by 
vote at meetings of shareholders or by writings signed by the required 
proportion of shareholders, and hâve référence to controlling or direct- 
ing the business to be done by the trustées, to the removal of trus- 
tées, the amendment or altération of the trust agreement, and the 
termination of the trust. Ail of the trust agreements, except one, fix 
a time writhin which the trusts shall terminate, and in ail of them a 
certain prescribed number of shareholders may terminate the trust at 
any time by vote in a shareholders' meeting or by a writing signed by 
a designated number of them. The provisions as to whether the prop- 
erty shall be conveyed to the shareholders or sold by the trustées and 
divided among them upon final termination of the trust, or when ter- 
minated by the action of the shareholders, vary. In some of the agree- 
ments the trustées hâve discretionary povi'er to sell the trust prop- 
erty during the continuance of the trust without procuring the consent 
of the shareholders ; in others they hâve that right on procuring the 
consent of the shareholders ; and in others no provision is made for 
sales, except on spécial authorization of the shareholders. 

Attention has been called to certain cases decided by the Suprême 
Court of Massachusetts, in which similar agreements were considered, 
and in some of which it was held that the associations provided for 
were partnerships and in others trusts ; there being in Massachusetts 
no statute authorizing the création of such institutions. In Williams v. 
Milton, 215 Mass. 1, 102 N. E. 355, the décisions are'reviewed in 
which that court has held that some of the agreements constitute part- 
nerships, and others trusts. That case involved the assessment of a tax 
upon property. Under the law of Massachusetts, real estate, whether 
held by a partnership or a trust, is taxable in the city or town in which 
it is located ; but the personal property of a partnership is taxable to 
the partnership in the city or town in which it does business, and not 
to the partners in the cities or towns in which they réside, while in a 
trust the personal property is taxable to the trustées in the cities or 
towns in which the beneficiaries réside, if they réside in the state, ac- 
cording to their interests, otherwise to the trustées in the cities or 
towns in which the trustées réside. It became, therefore, necessary 
in that case for the court to détermine whether the trust agreement un- 
der which the property was held constituted a partnership or a trust; 
but the décision does not lend any aid in determining whether the 
interest of a shareholder is personal property or real estate. 

The government particularly relies upon the case of Kennedy v. 
Hodges, 215 Mass. 112, 102 N. E. 432, as holding that the sharehold- 
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er's înterest under such agreements is personal property. In th^it case 
the trustées resided in Massachusetts, and the trust agreement was 
entered into, and the business of the trust was conducted in that 
State. The question was whether the executors, who had taken ont 
ancillary administration in Massachusetts, should account in the pro- 
bate court of that state for shares in tlie trust which a shareholder, who 
was domiciled in California, owned at the time of his death. The case 
does not state what the nature of the property was that was held in 
trust, whether real estate or personal property, and, if real, where it 
was situated ; but it is conceded by counsel that a large per cent, of 
the property was real estate located in states other than Massachu- 
setts, and that the balance was personal property. The terms of the 
trust agreement under which the property was held by the trustées is 
not disclosed. It does not appear whether the trustées had any au- 
thority to sell and dispose of the real estate belonging to the trust, 
and, if they had authority to sell the real estate, whether that author- 
ity was discretionary or imperative. It seems to hâve been assumed 
by the court and conceded by counsel in that case that the interest rep- 
resented by the shares was personal property, and, on this assump- 
tion, the court held that, inasmuch as the trustées lived in Massa- 
chusetts and conducted the business there and the shares were there 
transférable, the situs of the shareholder's interest was in Massachu- 
setts. This case, therefore, is in no way determinative of the nature of 
the shareholders' interest in associations of this character. 

In the case of Kinney v. Treasurer and Receiver General, 207 Mass. 
368, 93 N. E. 586, 35 L. R. A. (N. S.) 784, Ann. Cas. 1912A, 902, 
shares in a Massachusetts real estate trust were pledged as security 
for a note. The pledgee lived in New Hampshire, and, at the time of 
his death, the note and shares were in New Hampshire. The trustées 
lived and did business in Massachusetts, and the property of the trust 
was almost entirely real estate situated in Massachusetts; the only 
other property in the trust being two shares in the Calumet & Hecla 
Mining Company. The inheritance tax law of Massachusetts imposed 
a tax upon the dévolution of ail property within the jurisdiction of 
the state, real and personal, or any interest therein, whether belong- 
ing to inhabitants of the commonwealth or not, and the question was 
whether the shares held by the New Hampshire décèdent were prop- 
erly within the jurisdiction of the commonwealth, in référence to the 
tax upon the succession. The court, in discussing the question of the 
nature of the property held by the trust, evidently regarded the two 
shares of stock in the Calumet & Hecla Mining Company as negligi- 
ble. It said: 

"The note secured by the conveyance of the deposlt book (certlflcate) In the 
Cambridge Real Estate Associates differs from the others only in the nature 
of the property conveyed as security. ïhis property was a valuable laterest 
in real estate in Gambrîdse, the légal title to which was held by trustées. 
The testator held an équitable Interest in it as security for the note at the 
time of his death. This interest passed under the will, for the use of his leg- 
atees at the time of his death. * * • It passed to the executor for pur- 
poses of administration, to be turned Into money which was to be paid by the 
executor to those for whose use it was collected. Although the testator held 
only an équitable Interest in this real estate instead of a légal interest, we 
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perceive no difCerence In prlnclple between the passing of thls interest in suc- 
cession and the passing of his interest under a mortgage held in like manner 
as security for a debt We are of opinion that ail this property is subject to 
the tax upon succession prescribed by our law." 

As the property held by the trust, so far as was material in consid- 
ering the question of taxation, was regarded by the court as real es- 
tate, and as it was held that the shareholder's interest in that prop- 
erty was an équitable interest in real estate, this décision would seem to 
be of importance in reaching a conclusion in this case. It does not 
appear, however, whether the trust agreement did or did not contain 
an imperative direction to the trustées to sell and dispose of the real 
estate during the continuance of the trust, and if it did not, and no 
such intention could be gathered from the stipulations therein con- 
tained, there can be no doubt but that the conclusion reached that the 
interest of the shareholder was an équitable interest in real estate 
was correct. 

In Peabody v. Treasurer and Receiver General, 215 Mass. 129, 102 
N. E. 435, it was held that, whether the trust agreements in the varions 
trusts there considered constituted the shareholders cestuis que trustent 
or partners, it was — 

"true of ail of them that their rights are équitable Interests in tangible prop- 
erty within this commonwealth. While the légal title is in the trustées, their 
ownership is fiduciary, and the certificate holders are the ultimate proprietors 
of the property, which is held and managed for their benefit, and which must 
be divided among them at the termination of the trust. Their rights eon- 
Btitute, not choses in action, but a substantial property right." 

It appears that No. 1 — the South Street Trust — at the date of 
Mr. Lee's death, had $50,000 worth of real estate and $308,000 worth 
of Personal estate, substantially ail of which was cash or its équivalent, 
and that the association had then entered into a contract to purchase 
certain land for which it had agreed to pay $511,000. To the extent 
that the $308,000 of personal estate consisted of cash or its équivalent, 
it is to be considered as held and devoted to the payment of the $511,- 
000 which the South Street Trust had agreed to pay for the land, 
and as equitably converted into land at the time of Mr. Lee's death. 
It is a fundamental principle that equity regards that as donc which 
ought to be done, and that in the case of a contract for the purchase 
of real estate, if ail the terms are agreed upon, and the purchaser dies 
pending performance of the contract, the amount of the purchase price 
is regarded as real estate for the purpose of descent and goes to his 
heirs, and the interest of the seller, if he dies pending performance, is 
regarded as personal property and goes to his personal représentatives 
or next of kin. 1 Jarman on Wills, c. 19, § 1. So that, in this case, 
the cash which the South Street Trust had on hand and was obligated 
to pay for the land at the time of Mr. Lee's death will be regarded as 
converted into real estate at that time, unless it must be treated as re- 
converted into personal property by reason of certain stipulations in 
the trust agreement and hereaf ter to be considered. 

It also appears that No. 13 — the Municipal Real Estate Trust — held, 
at the time of Mr. Lee's death, real estate to the value of $756,000 and 
cash of $181,000, whicli had been collected from the subscribers to be 
221 F.— 31 
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applied in the purchase of a parcel of real estate to cost $450,000 ; and 
that in the trust agreement it was stipulated that the "trustées shall use 
ail money coming to them as such, except as hereinaf ter provided, for 
the purchase or improving of real estate in the said commonwealth of 
Massachusetts ;" and the exception was that they "may estabhsh a re- 
serve fund for future contingencies and for that purpose may set aside 
annually a sum not exceeding 10 per centum of the gross annual in- 
come of the trust property." It would seem that the reserve fund was 
to come out of the gross income and would hâve nothing to do with the 
sum of $181,000 coUected by the trustées to be applied in the purchase 
of the real estate to which it was subsequently devoted ; and that this 
was an express direction to invest this sum in real estate and would 
operate as an équitable conversion of the cash into real estate. I am 
therefore of the opinion that this fund is to be considered as real es- 
tate the same as the cash item in the South Street Trust. 

[3] Pomeroy, in his book on Equity Jurisprudence, vol. 3 (2d Ed.) 
pp. 1766-1768, in discussing the question of équitable conversion, says : 

"The only essential requisite is an absolute expression of an intention that 
the land shall be sold and tumed into money, or that the money shall be ex- 
pended in the purchase of land. If this intention is suffieiently expressed, the 
circumstance that the land has not yet been sold and turned into money, or 
that the money has not yet beau laid out in land, is the very condition of fact 
in which the doctrine of conversion cornes into play, to which the maxim, 
'Equity regards that as done which ought to be done,' applies. The true test 
in ail such cases is a simple one: lias the will or deed creating the trust ab- 
solutely directed, or has the contract stipulated, that the real estate be tumed 
into Personal or the Personal estate be turned into real? * * • The whole 
scope and meaning of the fundamental principle underlying the doctrine are 
involved in the existence of a duty resting upon the trustées or other par- 
ties to do the specified act, for, unless the équitable ought exists, there is no 
room for the opération of the maxim, 'Equity regards that as done which 
ought to be done.' The rule is therefore tirmly settled that, in order to work 
a conversion while the property is yet actually unchanged in form, there must 
be a clear and imperative direction in the will, deed, or settlement, or a clear 
imperative agreement in the contract, to convert the property ; that is, to sell 
the land for money, or to lay out the money in the purchase of land. If the 
act of convertiug (that is, the act itself of selling the land or of laying out 
the money in land) is left to the option, discrétion, or choice of the trustées 
or other parties, then no équitable conversion will take place, because no duty 
to make the change rests upon them. It is not essential, hovrever, that the di- 
rection should be express, in order to be imperative; it may be necessarily 
tmplied." 

See, also, the following cases : Wheless v. Wheless, 92 Tenn. 293, 21 
S. W. 55 ; White v. Howard, 46 N. Y. 144, 162 ; Sweeney v. Horn, 190 
Pa. 237, 42 Atl. 709; Hunter v. Anderson, 152 Pa. 386, 25 Atl. 538; 
Craig v. LesHe, 3 Wheat. 563, 4 L. Ed. 460; Janes v. Throckmorton, 
57 Cal. 368; Bleight v. Manufacturers', etc., Bank, 10 Pa. 131 ; Neely 
v. Grantham, 58 Pa. 433 ; 9 Cyc. 828. 

Whether, in the case of wills, the conversion shall be deemed to take 
place on the death of the testator, or in the case of deeds and other 
instruments inter vivos from the date of their exécution, or at some 
later period, dépends upon the intention, as manifested by the provi- 
sions of the will, deed, or other instrument. If the will, deed, or other 
instrument provides in terms that the sale shall be made at some speci- 
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fied future time, or créâtes a trust, with direction to sell only on the 
happening of a designated event, which might or might not happen, 
then the conversion would only take place on its occurrence ; otherwise 
the gênerai rule is that real estate will be deemed converted into persori- 
alty as of the date of the death of the testator or exécution of the deed 
or other instrument. Savage v. Burnham, 17 N. Y. 561 ; De Wolf v. 
Lawson, 61 Wis. 469, 478, 21 N. W. 615, 50 Am. Rep. 148; Under- 
wood v. Curtis, 127 N. Y. 523, 533, 534, 28 N. E. 585 ; Moncrief v. 
Ross, 50 N. Y. 431 ; 3 Pomeroy, Equity Jur. (2d Ed.) § 1162. 

In the 15 trust agreements hère under considération, provision is 
made in 11 of them, to vfit, Nos. 1, 2, 4, 5, 6, 8, 10, 11, 13, 14, and 15, 
for a termiuation of the trusts 20 years af ter the death of the last sur- 
vivor of certain designated persons; aifd of thèse, in Nos. 1, 8, 14, and 
15, at the expiration of the trust, discretionary power is vested in the 
trustées to sell, while in Nos. 2, 5, 6, 11, and 13 the provision as to sale 
at that time is imperative. In three other trusts, Nos. 3, 7, and 9, pro- 
vision is made for the termination of the trusts at the expiration of 20 
years from their date. In two of thèse, Nos. 3 and 7, the power of 
sale vested in the trustées on final termination is discretionary, while 
No. 9 contains no provision for sale or as to how the division shall be 
made; and No. 12 contains no provisions as to the duration of the trust 
and final disposition of the property. 

It is thus seen that in accordance with the rule above laid down, as 
to such of the trusts as contain provisions for final termination and dis- 
tribution, whether they were imperative or discretionary is unimpor- 
tant, so far as determining the character of the property represented 
by the shares at the time of Mr. Lee's death, for at that time the period 
of termiuation and conversion in none of them had arrived. It there- 
fore becomes important for us to ascertain whether the trust agree- 
ments contain provisions of an imperative character directing a sale of 
the real estate which would become operative from the date of the 
exécution of the agreements or from the time of Mr. Lee's death. 

From an examination of the varions agreements, it appears that in 
seven of them, to wit. Nos. 1, 4, 8, 11, 12, 14, and 15, no power is 
vested in the trustées to sell during the continuance of the trust, and 
that no sales can be made by them, except when specially authorized 
by a vote of the shareholders or a writing signed by the requisite num- 
ber giving such authority ; and that in eight of the trusts. Nos. 2, 3, 5, 
6, 7, 9, 10, and 13, the trustées are vested with discretionary power to 
sell, but in thèse cases authority is reserved to the shareholders to de- 
prive the trustées of the exercise of their discrétion by annulment of 
the power. 

I ara of the opinion, therefore, that none of the trust agreements con- 
tain an imperative direction to the trustées to sell the trust propert) 
during the life of the trusts, and that the real estate held in the several 
trusts was not equitably converted into personal property upon the exé- 
cution of the trust agreements or at Mr. Lee's death. 

[2] It has been suggested that inasmuch as the trust agreements, 
Nos. 9, 11, and 12, contain provisions to the eflfect that the share- 
holders should hâve no légal or équitable interest in the trust property 
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indicates that the right of the shareholders under the trust agreements 
is nothing more than a mère chose in action. But, as we bave seen, it 
has been held by the Massachusetts court that the shareholders' interest 
is not a mère chose in action, but an équitable interest in the corpus 
of the trust, and it does not seem to me that the shareholders' right 
under agreements Nos. 9, 11, and 12 should be held to be otherwise. 
In No. 9 the shareholders hâve reserved to them power to control the 
trustées in the sale and disposition of the property ; they hâve the right 
to instruct the trustées, to remove them, to elect nevv ones in their 
places, to alter and amend the trust, to terminate it, and, having ter- 
minated it, to order a conveyance to themselves. In No. 1 1 the share- 
holders hâve reserved to themselves the right to authorize a sale 
or mortgage of the property, to rebuild, to remove the trustées, and 
to terminate the trust when the property shall be conveyed to the 
shareholders. And in No. 12 the shareholders may authorize sales, 
in which case the trustées are required to pay to them, after deducting 
expenses, the proceeds of the property ; they also bave the right to au- 
thorize a mortgage upon the property, and to rebuild; they can re- 
move the trustées, terminate the trust, and, having terminated it, re- 
quire a conveyance of the property to them. Under such circum- 
stances, it cannot reasonably be said that they bave no right, title, 
or interest in the property, and that their interest as shareholders is 
a mère chose in action. 

It is also contended that, inasmuch as in Nos. 3, 7, 9, 11, and 12 
there is a provision that the shares shall be personal property, this 
manifests an intention on the part of the creators of the trust to 
imperatively direct the trustées to sell the real estate. The only iogical 
bearing this provision can hâve is upon this question of intention, for 
it is plain that the mère déclaration of the creators of the trust that 
real estate or an équitable interest in real estate shall be considered 
as personalty will not give it that nature. You cannot impress upon 
real estate the character of descendibility according to the rules ap- 
plicable to Personal estate without directing the real estate to be sold. 
Attorney General v. Mangles, 5 M. & Wols. 120, 129, 133, 135, 136. 
But in thèse particular trusts, when ail their provisions are taken into 
considération, there can be little, if any, doubt that the power of sale 
intended to be vested in the trustées, where they were given the power 
at ail, was discretionary. In some of them they were not even given 
the power, except on the spécial authorization of the shareholders. In 
Nos. 3 and 7 the trust was to continue for 20 years, unless sooner 
terminated, and the trustées were authorized to improve, lease, or sell 
the real estate. Their attempt, however, to do any of thèse things was 
subject to the control and direction of two-thirds of the shareholders, 
and it was expressly provided that: 

"The trustées shall In no case be required to walt or ask for instructions, 
but tbey may in ail cases act according to their discrétion, unless instructions 
had been received by them signed as aforesaid." 

This indicates that, so far as they had any powers vested, in them 
with référence to thèse various matters, they were discretionary. In 
No. 9 the trust was to continue for 20 years, unless sooner termi- 
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nated, and the trustées had the power to mortgage, to lease the whoîe 
or any part of the real estate for tenus not exceeding 20 years, and 
to improve or sell it subject to the instructions of the shareholdcrs. In 
Nos. 11 and 12 the trustées had authority to ho'd, manage, lease, and 
improve the real estate, but had no authority to sell, mortgage, or re- 
build without a vote of the shareholdcrs permitting them to do so. 
It seems to me, therefore, that the creators of thèse trusts, by insert- 
ing the provision that the shares should be considered as personalty, 
did not intend that the direction to the trustées to sell, where such 
direction was given, should be regarded as imperative, and certainly 
they could not hâve had such an intention in the trust agreements, 
where they inserted this provision, but vested no authority in the trus- 
tées to sell. The clause was inserted rather as an attempt to hâve an 
interest in real estate treated as personalty, without providing for a 
conversion, which, as we hâve seen, they could not do. 

A further contention is made that in the trust agreements the par- 
ties hâve provided that the shares shall be assignable like shares of 
stock in a corporation, without complying with the formalities nec- 
essary for a conveyance of real estate, and that the shares are there- 
fore Personal property. But, as we hâve seen, they represent équita- 
ble interests in the corpus of the trust, and, that being the case, their 
character is determined by the nature of the corpus, and, if the cor- 
pus is real estate, it would seem that their transferability would dé- 
pend upon the law governing the transfer of interests in real estate in 
the place where the real estate Avas situated, in the absence of légis- 
lative authority making spécial provision for their transfer. 

I am therefore of the opinion that, to the extent the corpus of the 
property represented by the shares was real estate and cash directed 
or agreed to be invested therein, the tax assessed under the statute hère 
in question was illégal, and that the plaintiff is entitled to recover the 
tax paid by him thereon, with interest at 6 per cent, from the date of 
payment. 

In the agreed statement of facts, it is stipulated that: 

"If the court shall hold that said shares were In part real estate and in part 
Personal property, then thls case, unless the parties hereto can agrée as to the 
amount in which the plaintiff should in such event hâve judgment, may be 
referred to a master to détermine said amount." 

The ascertainment of the amount, with interest, for which judgment 
should be entered, will be referred to a master to détermine, unless the 
parties agrée thereon within ten days from the filing of this opinion. 



UNITED STATES v. VIAROPULOS. 
(District Court, W. D. Pennsylvanla. March 13, 1915.) 
No. 157. 
1. AniENS ®=>68 — Natubalization — Procédure — Conformity to Stattjte. 

The provision of Naturalization Act June 29, 1906, c. 3.592, § 4, 34 Stat. 
590 (Comp. St. 1913, § 4352), that aliens may be admitted to citizenshlp 
"in the following luanner and not otherwise," is intended to make the act 
exclusive of state législation, and not to prevent citizenshlp where there 

^=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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are slight variations from the exact language of the act, especially in 
vlew of section 27 (section 4382), whlch provides that substantially the 
forms tliereln prescribed shall be used. 

[Ed. Note.— For other cases, see AJiens, Cent Dig. §§ 138-145; Dec. 
Dig. <g=>68.] 

2. Aliens €=>68 — Natubalization — Declaeaihon or Intention — Amend- 

MENT — POWEK OF COUKT. 

Dnder Naturallzation Act June 29, 1906, § 3 (Comp. St. 1913, § 4351), 
whlch gives exclusive jurisdlctlon over naturalizatlon to courts of record, 
sueh court, under its inhérent power to amend its record, may amend a 
déclaration of intention flled therein, in whlch the nanie of the sovereign, 
alleglance to whom was renounced, was erroneously luserted by the clerk 
of the court, slnce such déclaration is a record of the court. 

[Ed. Note. — For other cases, see Allens, Cent Dig. §§ 138-145; Dec. 
Dig. ©=08.] 

3, Aliens <â=368 — Naturalization — Declabation or Intention— Bequisïtes 

— Name of Sovereign. 

Under Naturalizatlon Act June 29, 1906, § 4, provldlng that the déc- 
laration of intention shall state an Intention to renounce ail alleglance to 
any foreign soverelgnty, and particularly, by name, the soverelgnty of 
whlch the allen may be at the tlme a citizen or subject, an error in the 
name of the sovereign is not so material that It cannot be corrected by 
order of the court. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145; Dec. 
Dig. ®=508.] 

Application by the United States to cancel a certificate of citizen- 
ship issued to Demetrios Nekol Viaropulos. Pétition dismissed. 

E. Lowry Humes, U. S. Atty., of Pittsburgh, Pa. 
A. C. Stein, of Pittsburgh, Pa., for défendant. 

ORR, District Judge. This is a proceeding instituted by the United 
States in pursuance of the provisions of section 15 of the NaturaHza- 
tion Act of June 29, 1906 (Comp. St. 1913, § 4374), for the can- 
cellation of a certificate of citizenship on the ground that such cer- 
tificate was illegally procured. The government insists that the de- 
fendant was admitted to citizenship illegally, in that a proper déclara- 
tion of his intention to become a citizen had not been previously made 
as required by law. The court permitted an amendment of the déc- 
laration of intention, because it was made to appear that by a mistake 
of the clerk of this court the déclaration of intention had inadvertent- 
ly expressed the intention of the déclarant that he would renounce 
alleglance "particularly, by name," to Abdul Hamid II, when as a 
matter of fact he was a subject of the King of Greece. 

Before considering the facts, it is vvell to hâve certain provisions of 
the act of Congress as amended under considération. It is clear be- 
yond question that Congress has placed the whole matter of the ad- 
mission of aliens to citizenship in courts of record. The third sec- 
tion provides that exclusive jurisdiction to naturalize aliens as citi- 
zens of the United States be conferred upon the following specifiied 
courts: United States courts existing or established in any state, or 
certain territories nanied, and "also ail courts of record in any state 
or territory now existing, or which may hereafter be created, having 

<Sz:3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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a seal, a clerk, and jurisdiction in actions at law or equity, or law 
and equity, in which the amount in controversy is unlimited." There 
is a provision in that section that the jurisdiction of said courts should 
extend onjy to aliens résident within the jurisdiction of such courts, 
and a further provision that such courts should be furnished with 
such blanks as may be required for the naturahzation of aliens. The 
most important feature of this section is that the courts shall be courts 
of record. 

[1] Section 4 of the act provides: 

"That an alien may be admitted to become a citizen of the United States 
in the foUowing manner and not otherwise." 

Hère follows six subdivisions of said section: The first subdivi- 
sion provides that the applicant — 

"shall déclare on oath before the clerk of any court authorlzed by thls act to 
naturàlize aliens, or his authorlzed deputy, in the district in which such alien 
résides, two years at least prier to his admission, aud after he bas reached 
the âge of eighteen years, that it is bona flde his intention to become a citizen 
of the United States and to renounce forever ail allegiance and fidelity to any 
foreign prince, potentate, state or sovereignty, and particularly, by name, to 
the prince, potentate, state, or sovereignty of which the alien may be at the 
tlme a citizen or subject. And such déclaration shall set forth the name, âge, 
occupation, Personal description, place of birth, last foreign résidence and al- 
legiance, the date of arrivai, the name of the vessel, if any, in which he came 
to the United States, and the présent place of résidence in the United States 
of such alien: Provided, however, that no alien who, in conformity with the 
law in force at the date of his déclaration, has deelared his intention to become 
a citizen of the United States shall be required to renew such déclaration: 
• * * Provided, further, that any person belonging to the class of persons 
authorlzed and qualified under existing law to become a citizen of the United 
States, who has resided constantly in the United States during a period of 
flve years next preceding May Ist, 1910, who, because of misinformation in 
regard to his cillzenship or the requirements of the law governing the natural- 
ization of citizens has labored and acted under the impression that he was or 
could become a citizen of the United States and has in good faith exercised 
the rights or dutles of a citizen or intended citizen of the United States be- 
cause of such wrongful information and belief, may, upon making a showing 
of such facts satlsfactory to a court having jurisdiction to issue papers of 
naturallzation to an alien, and the court in its judgment believes that such 
person has been for a period of more than five years entitled upon proper pro- 
ceedings to be naturalized as a citizen of the United States, recelve from the 
said court a final certiflcate of naturallzation, and said court may issue such 
certificate without requlring proof of former déclaration by or on the part of 
such person of their intention to become a citizen of the United States, but 
such applicant for naturallzation shall comply in ail other respects with the 
law relative to the issuance of final papers of naturallzation to aliens." 

The second subdivision provides for the filing of the pétition, what 
the pétition shall contain, how the pétition shall be verified, and what 
shall accompany it. The third subdivision provides for the oath of 
allegiance, which shall contain a renunciation and abjuration of ail 
allegiance and fidelity "to any foreign prince, potentate, state or 
sovereignty, * * * of which he was before a citizen or subject." 
The fourth subdivision spécifies the matters as to which the court 
shaLl be satisfied before admitting the applicant to citizenship. The 
fifth subdivision relates to aliens who hâve borne heredity titles, 
etc. The sixth subdivision of section 4 gives to the widow and 
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minor children of a déclarant, who dies before he bas actually been 
naturalized, the benefit of his déclaration of intention. 

To take up the act section by section would serve no useful purpose. 
It is sufficient to note that section 5 imposes upon the clerk the duty 
of posting notice of the final hearing of pétitions for naturalization. 
Section 6 (section 4354) provides that in no case shall final action be 
had upon the pétition until 90 days hâve elapsed after the posting 
of the notice. Section 7 (section 4363) provides that no person who 
disbelieves in or is opposed to organized government, etc., shall be 
naturalized. Section 9 (section 4368) provides that final hearing 
should be had in open court and that upon such final hearing the 
appHcant and witnesses shall be examined under oath before the 
court. Section 11 (section 4370) gives the United States the right to 
be represented for the purpose of cross-examining the petitioner 
and witnesses at the final hearing. Sections 12, 13, and 14 (sections 
4371-4373) relate to the duties of the clerk and other persons. 

The provisions, at the beginning of section 4, that an alien may be 
admitted to become a citizen of the United States "in the folloming 
manner and not otherwise," has given rise to some difïerences of 
opinion. It has created a tendency on the part of the représenta- 
tives of the Bureau of Naturalization to criticize every variation, 
oftentimes the very slightest, from the exact language of the act. 
Practically the same language appeared in the second Naturalization 
Act passed by Congress on the 29th of January, 1795. See 1 Stat. at 
Large, 414. That act was entitled : 

"An act to establisli au uniform rule of naturalization, and to repeal the act 
heretofore passed on that subject." 

The following quotation therefrom is sufficient: 

"For carrying into complète efl'ect, the power given by the Constitution, to 
establisli an uniform rule of naturalization tliroughout the United States: 

"Section 1. Be it enacted by the Senate and House of Représentatives of the 
United States of America in Congress assembled, that any alleu, being a free 
white person, may be admitted to become a citizen of the United States, or 
any of them, on the following conditions, and not otherwise." 

The prior act, which was that of March 26, 1790 (1 Stat. at Large 
103), did not contain the words last above quoted. In the meantime 
many of the states, notwithstanding the constitutional provision that 
Congress should hâve power "to establish an uniform rule of natural- 
ization," had been exercising a supposed right of admitting aliens to 
citizenship in the respective states. At i^pril term, 1792, in the United 
States Circuit Court for the Pennsylvania District, in the case of 
Collet v. Collet, 2 Dali. 294, 1 L. Ed. 387, Fed. Cas. No. 3,001, the 
court say : 

"The question now agitated dépends upon another question: Whether the 
State of Pennsylvania, since the 2éth of March, 1790 (wheu the act of C'ongresa 
was passed), has a right to naturalize an alienî And this must receive its 
answer from the solution of a thlrd question; whether, according to the 
Constitution of the United States, the authority to naturalize is exclusive or 
concurrent? We are of opinion, then, that the states, individually, still enjoy 
a concurrent authority upon this subject, but that their individual authority 
cannot be exerciaed so as to coutraveue the rule established by the authoritj 
of the Union." 
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The court further say : 

"The true reason for investlng Congress witli the power of naturallzatlon 
has been assignée! at the bar. It was to guard against too narrow, instead of 
too libéral, a mode of conf erring the rights of citizenship. Thus, the individual 
States cannot exclude those citizens wbo hâve been adopted by the United 
States, but they can adopt citizens upon easier terms than those whlch Con- 
gress may deem it expédient to impose." 

That décision, intervening as it did between the acts of 1790 and 
1795, seems to hâve required that the language in the act of 1795 should 
indicate an exclusive method of naturalizing foreigners. Since Chirac 
V. Chirac, 2_Wheat. 260, 269 (4 L. Ed. 234), where Chief Justice Mar- 
shall uses this language, "That the power of naturalization is exclusive- 
ly in Congress does not seem to be, and certainly ought not to be, con- 
troverted," the meaning of the constitutional provision never seems to 
hâve been seriously doubted. That every variation f rom the exact lan- 
guage of the act should hâve the effect of rendering illégal the action 
of the court would be a strained construction, especially in view of 
section 27, which sets forth forms to be used in the proceedings to 
which they relate. That section does not say, The follow^ing forms 
shall be used in the proceedings to which they relate, but it says, "Sub- 
stanîially" the following forms shall be used in the proceedings to 
which they relate. 

[2] It is insisted by the représentatives of the United States that the 
court has no power to permit an amendment to the déclaration of in- 
tention. The court believes that it is an inhérent power in every court 
to permit amendments of its records at any stage of the proceedings 
before final decree at least, and often after final decree and judgment 
has been entered. Confusion has arisen in the minds of lawyers and 
judges because of the many statutes of jeofails which were passed in 
England and are found in many of the states, and because of section 
954 of the Revised Statutes of the United States (Comp. St. 1913, § 
1591). But it should be borne in mind that those acts of the législative 
bodies were passed to require the court to make amendments, and not 
for the purpose of enlarging the powers of the courts. They were 
passed in the interest of suitors and others, and were not passed to 
give the courts opportunity for doing justice in any more complète 
manner than was afforded before they were passed. In Tieman's Ex- 
ecutors v. Woodrufif, 5 McLean, 135, 138, et seq., Fed. Cas. No. 14,027, 
there is a considération of the power of the court to permit amend- 
ments, and référence was made to many EngHsh cases as well as to 
cases in the United States. It was there said : 

"The question usually is: 'Will any injustice be done by what is proposed?* 
and, if not, the amendment is allowed." 

In Tilton v. Cofield, 93 U. S. 163, 166 (23 L. Ed. 858), the case just 
cited is referred to by Mr. Justice Swayne, delivering the opinion, in 
the following language : 

"Allowing amendments is incidental to the exercise of ail judiclal power, and 
is indispensable to the ends of justice. Usually, to permit or refuse rests in the 
discrétion of the court ; and the resuit In either case is not assignable for er- 
ror. This subject was fully examined in Tiernan's Exécute rs v. Woodruff, 5 
McLean, 135 [Fed. Cas. No. 14,027]." 
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It may be helpful to take a view of the law of England as it existed 
at and prior to the time of the adoption of the Constitution of the Unit- 
ed States. Blackstone, in his Commentaries (book 3, page 406 et seq.), 
gives an instructive account of the rise and history of amendments. 
From this account it appears that prior to the reign of Edward I (1272- 
1307) the courts had full authority to allow and make amendments in 
their records, and that some judges, having this power, "had made 
f aise entries on the rolls to cover their own misbehavior, and had taken 
upon them by amendments and rasures to falsify their own records." 
With a view to stopping such practices the king declared that the jus- 
tices may not "rase their rolls, nor amend them, nor record them con- 
trary to their original enrollment." Later in his reign, Edward I seized 
upon this law, originally intended to prevent abuses of the power of 
amendment, to heavily fine many of the judges who had made altéra- 
tions in the records, whether made in the intere'st of justice or not. 
Thèse proceedings led to the refusai of the judges to amend the most 
palpable errors, unless by the authority of Parliamenf. Blackstone 
says: 

"The précédents then set were afterwards most religlously foUowed, to the 
great obstruction of justice, and ruin of the suitors, who hâve formerly suf- 
fered as much by this scrupulous obstinacy and literal strictness of the courts, 
as they could hâve done even by their inlqulty." 

To remedy the conditions thus brought about the varions statutes of 
amendments and jeofails were passed; that is, to destroy précédents 
for denying amendments^ which précédents had been established, not 
bcause of a want of power to make the amendments, but because of a 
fear on the part of the judges that, if made, the exercise of the power 
so to do might be misconstrued and used against them. That the in- 
fluence of thèse précédents vi'as felt as late as the time of King William 
and Mary (1689-1702) is shown in many of the cases reported in 1 
Salkeld's Reports, beginning at page 46, and in 3 Salkeld's Reports, 
beginning at page 29. In one of thèse cases an amendment was refused 
because it was said it would make the def endant's plea f aise, when it 
was true when made; in another, that it would attaint the jury; and 
in another, where in a judgment sued upon the plaintiff's name was put 
for the defendant's, the amendment was refused, the court saying, 
"There may be such a judgment for aught we know." 

There are many English cases of interest, of which the following 
hâve been selected as illustrative : 

Bearecroft v. The Hundreds of Burnham and Stone (5 W. & M. 
1693), Levinz's Reports, pt. 3, page 347. The plaintiff, Bearecroft, 
sent by wagon, guarded by servants, £4,000, from Worcester to Lon- 
don. While passing through the hundreds of Burnham and Stone, the 
wagon was robbed. Bearecroft brought an action against those hun- 
dreds, declaring upon an assault and robbery done to himself. At the 
time of the robbery, Bearecroft was at Worcester, 50 miles from the 
place where the robbery was committed. Issue having been joined, 
the case was ready for trial at the bar, and the jury appeared, but on 
account of other business the trial was adjourned to another day. In 
the meantime the inaccuracy of the complaint was discovered, and a 
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motion was made to amend by declaring upon a robbery of the servants. 
The time limited by the statute for bringing the action had passed. The 
report of the case states : 

"An{J upon great debate and hearing counsel on both sides at several days, 
and View of two précédents « * » the court * * * ruled the déclara- 
tion should be amended, notwithstanding the opposition of the défendant." 

One 01 the précédents referred to was Chisly v. Becket (2 W. & M. 
1690) Rot. 432. This was an action for false return of a member to 
Parliament, the plaintiff declaring on a custom to elect "per majorem, 
Ballives & Burgenses." At the trial it was discovered that the custom 
was to elect "per major' Balliv', Burgenses & Liberos Homines." The 
plaintiff moved to amend his déclaration. Referring to this précèdent, 
the report of the case of Bearecrof t v. Hundreds, supra, says : 

"And upon great délibération and hearing of counsel, feeling that the time 
limited by the statute was elapsed, and so the action lost if 'twere not amended, 
the court ruled it should be amended, and so it was, notwithstanding the great 
Rasures, Oblitérations and Interlineations It made in the record." 

The other précèdent referred to in Bearecroft v. Hundreds, supra, 
was not elaborated, the report merely stating : 

"The other précèdent produced was Trin. 16 Car. II, C. B., where In a quare 
impedit, after Issue joined, the repllcation was amended." 

Another case is The Executors of the Duke of Marlborough v. Wid- 
more, 2 Strange's Reports, 890. The plaintiffs declared as executors 
on a promise to their testator, and issue was joined on a plea of the 
statute of limitations. The plaintiffs then moved to amend, by laying 
the promise to hâve been made to themselves. The amendment was 
allowed on the authority of Bearecroft v. Hundreds, 3 Lev. 347. 

It is held in some of the fédéral cases that a déclaration of intention 
is not such a record as may be the subject of amendment. To this we 
cannot agrée, because of the conclusion reached as to the inhérent pow- 
er of a court over its ovvn records, and of the power and duty to allow 
amendments of its records in the interest of justice. That déclarations 
of intention are records of the court there seems to be no doubt. It 
was the view of Mr. Justice Field, as expressed in Re Langtry (C. C.) 31 
Fed. 879, as that proceeding is reported. The learned justice is several 
times made to speak of déclarations of intention as being "records of 
the court." 

It is, of course, plain that no court has a right to amend the records 
of any other court, and therefore the décisions in cases where the péti- 
tions for citizenship hâve been filed in other jurisdictions than those in 
which déclarations of intention are filed properly hold that the court 
in which the pétitions are filed could not amend the déclarations of in- 
tention on file in other courts. But when those courts go further than 
necessary for the décision of the particular cases bef ore them, and ex- 
press the view that no amendment to a déclaration of intention can be 
allowed under any circumstances by any court, we think they go too 
far. 

[3] As is hereinabove made to appear, the déclaration of intention 
is the very foundp.t'on of the proceedings resulting in the judgment of 
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the court that tlie petitioner is entitîed to citizenship. If by reason of 
a clérical error the clerk makes some mistake, to which the déclarant, 
in his ignorance of our language and with his confidence in the integrity 
of public officiais, accèdes, should itbe held that his déclaration is of no 
value, when he présents it af ter the lapse of years as the f oundation for 
his pétition for citizenship? Under such circumstances, injustice is so 
apparent that it cannot be held to be the duty of the court to counte- 
nance it. 

Looking at the matter in a practical way, it is seen that the form of 
déclaration of intention, as expressed in the Naturalization Law, con- 
tains an expression of an "intention to renounce forever ail allegiance 
and fidelity to any foreign prince, potentate, state, or sovereignty, and 

particularly to , of which I am now a citizen (subject)." It evl- 

dently must bave been in contemplation that the déclarant might at the 
time of filing his pétition owe allegiance to some other sovereignty than 
the one named in the déclaration. It is generally believed to-day that 
certain of the islands in the Mgean Sea, which belonged to Turkey 
prior to the récent war with Greece, are now owned by Greece. It is 
stated (see the reiwrt of the Carnegie Foundation on the Investigation 
of the Balkan War of 1913) that Bulgaria surrendered a considérable 
portion of her territory to Roumania. As yet, it is impossible to ascer- 
tain the exact limits of territorial acquisitions by thèse governments. 
The question arises: Does the allegiance of the applicant for citizen- 
ship, as stated in the déclaration of intention, continue until his pétition 
for citizenship is presented ? Does it change by the acquisition of the 
territory in which he was born and lived, bef ore he came to this coun- 
try, by another sovereignty, when he is not in the position either to re- 
main in said territory under the new sovereignty or départ therefrom 
and résume his domicile and allegiance under the sovereignty of which 
he was formerly a subject? To meet contingencies like thèse it is évi- 
dent that Congress used the broad language expressed in the form of 
déclaration of intention, so as to cover allegiance which might be owing 
to any possible sovereignty. The amendment, therefore, of the name 
of the particular sovereign of which the déclarant was a subject is of 
scarcely any importance. Especially is this pressed home by the 
thought that the names of the sovereign of the same country may be 
changed by death overnight. 

In this case it appears from the pétition and the answer, which must 
be taken as true, because no testimony was taken, or appparently re- 
quired, that the respondent herein stated to the clerk at the time of 
making his déclaration of intention that he was a citizen of Greece 
and a subject of the King of Greece, and that he had departed from 
Smyrna, Turkey, for this country ; that the clerk, by mistake, inserted 
in the déclaration the name of the Sultan of Turkey instead of the 
name of the King of Greece; that the déclaration was made in this 
court on the 20th of November, 1906, and the mistake was not discover 
ed until about September 30, 1911, when he presented a pétition asking 
that the déclaration of intention be amended, which was allowed, and 
thereupon, in due course, his pétition for citizenship came on for hear- 
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ing, and an order was made admitting him to citizenship on January 
18, 1912. 

The court is satisfied that the certificate of naturalization was not il- 
legally procured. Therefore the pétition of the United States must be 
dismissed. 



MILLEE V. SOULE et al. 

(District Court, E. D. Pennsylvania. March 30, 1915.) 

No. 1389. 

1. Removal of Causes iS=386— Noneesidence of Défendant— Allégation in 

Pétition of Removal. 

A pétition by défendant for removal to a fédéral court of a cause in 
a Pennsylvania state court, which avers that it is a résident of New Jer- 
sey, is sufficient under Judlcial Code (Act March 3, 1911, c. 231, 36 Stat 
1087), authorizing removal by défendant, "being a nonresident" of the 
state, where the record of the state court clearly shows the fact both of 
the New Jersey résidence of défendant and nonresidence in Pennsylvania. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 132, 
166-179; Dec. Dig. ©=86.] 

2. Removal of Causes <s=:386 — Grodnds— Procédure. 

To authorize removal of a cause from a state to a fédéral court, the 
facts on which the right is based must exist, and they must be alleged of 
record through appropriate pleadlngs, accompanled by the formalities pre- 
scribed by law. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 132, 
166-179; Dec. Dig. <®=>86.] 

3. Removal of Causes is=>95 — Gbounds— Procédure. 

Where jurisdictional facts authorizing removal of a cause from a state 
to a fédéral court exist and are properly pleaded, and ail the require- 
ments of the law are met, the cause is in contemplation of law removed, 
and further proceedings in the state court are void, for the cause is ipso 
facto removed. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 204, 
205 ; Dec. Dig. ®=95.] 

4. Courts <S=>508 — Removal of Cause— Exercise of Jubisdiction by State 

Court— Injunction by Fédéral Court. 

Where plaintifC proceeds with a case in the state court, notwithstandlng 
removal thereof by défendant properly pleading jurisdictional facts for 
removal and complying with the statu tory requirements, défendant ma y 
by suit in fédéral courts enjoin plaintiff from the prosecution of the case 
in the state court, and thereby procure a détermination of the question of 
the right of removal. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1423, 1425- 
1430 ; Dec. Dig. ©=508.] 

6. Removal of Causes <©=597 — Procédure — Exercise or Jubisdiction by 
State Court. 

Where a state court proceeds with a case notwithstandlng proper pro- 
cédure for removal to the fédéral court, and the fédéral court likewise 
proceeds with the case, and both courts render final judgments, both cases 
may reach on appeal the fédéral Suprême Court, which will then déter- 
mine the question of jurisdiction. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 206, 
208-211 ; Dec. Dig. ®=:597.] 

^^^jFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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6. Removal or Causes ®=589 — Citizenship of Parties— Issues of Fact. 

Questions of the diversity of citizenship as ground for removal of a 
cause from a state to a fédéral court must be determined by the District 
Court. 

[Ea. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 1G2, 
165, 189, 192-195, 197, 200, 201 ; Dec. Dig. ©=89.] 

7. Removal of Causes ®=»89 — Right of Removal— Issues. 

Where the question of the right to remove un action from a state to a 
fédéral court is one of law on the facts in the record, it must be deter- 
mined on the record as at the time of tlie filing of the pétition for renioval, 
and no ground s of jurisdiction not set forth in the pétition can be intro- 
duced by amendment allowed in the District Court, though, where suffl- 
cient grounds for removal appear from the record, amendments may be 
allowed as to matters merely formai. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 162, 
165, 189, 192-195, 197, 200, 201; Dec. Dig. <S=j89.] 

8. Removal of Causes <S=389, 95 — Rioht or Removal— Issues. 

Whether a cause is removable from a state to a fédéral court dépends 
on the whole state of the record, and the conclusion must lîrst be drawn 
by the state court, which need not surrender jurisdiction, unless the cause 
is removable. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §| 162, 
165, 189, 192-195, 197, 200, 201, 204, 205 ; Dec. Dig. ®=>89, 95.] 

9. Removal of Causes >®=589 — Right of Removal— Issues. 

The right to remove a cause to a fédéral court when the state court re- 
fuses to surrender jurisdiction must be determined as a matter of strict 
right, depending on the record as it was when the pétition for removal 
was presente<l. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §| 162, 
165, 189, 192-195, 197, 20O, 201 ; Dec. Dig. <®=89.] 

10. Removal of Causes <S=»107 — Remand to State Court— Existence of Ju- 
kisdictional Facts. 

Where a state court removes a cause to a fédéral court, and a motion 
to remaud is uiade in the fédéral court, the fédéral court must remand 
the case, where the jurisdiction of the fédéral court does not in fact ex- 
Ist, or where the jurisdictional facts are not shown by the record as at 
the time of the liling of the pétition : but where jurisdiction of the fédéral 
court exists, and the grounds of jurisdiction appear of record as of the 
filing of the pétition, the proceedings may be amended by amplifying the 
statement of facts governing the grounds supporting jurisdiction In mat- 
ters not of formai procédure only. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 178, 
225-232, 234 ; Dec. Dig. <S=>107.] 

11. Removal of Causes <S=5l03 — Remand to State Court. 

A state court need not remove a cause to a fédéral court, unless défend- 
ant, applylng for removal, présents a proper bond ; but, af ter removal, the 
cause will not be reuianded merely because the bond does not conform to 
the fédéral statute, in the absence of any spécifie objection to the bond in 
the state court. 

[Ed. Note. — l'or other cases, see Removal of Causes, Cent. Dig. §§ 221; 
Dec. Dig. <©=103.] 

12. Removal of Causes <&=»103 — Remand to State Court— Grounds— Record. 

That a state court, removing a cause to a fédéral court, transferred to 
the fédéral court the original papers filed in the state court, and not copies 

S=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Disests & Indexes 
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thereof, as requlred by Judlclal Code, § 29, Is not ground for remanding 
the cause to the state court- 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dig. i 221; 
Dec. Dig. ®=>103.] 

13. Removal of Causes ®=3l03 — Eemand to State Coxtbt—Grotjnds— Record. 
That the entire record ou the removal of a cause to the fédéral court 
has not been returned, in that the bond accompanyiug the pétition for 
removal Is not in the record as returned, is not ground for remanding the 
cause to the state court ; but the party complaining may obtain relief by 
mandamus or certiorari. 

[Ed. Note. — For other cases, see Bemoval of Causes, Cent. Dig. § 221 ; 
Dec. Dig. ®=>103.] 

In Equity. Suit by John A. Miller against Frank M. Soûle and oth- 
ers. Motion to remand cause to state court disallowed. 

Kirkpatrick & Maxwell, of Easton, Pa., for plaintifï. 
Smith, Paflf & Laub, of Easton, Pa., and Frank P. Prichard, of Phil- 
adelphia, Pa., for défendants. 

DICKINSON, District Judge. This case originated in a bill filed in 
the court of common pleas of Northampton county, Pa., sitting in 
equity. A pétition for removal was filed by the défendants within the 
time limited by law, together with a bond. On this pétition the state 
court made an order, based upon a finding that the petitioners had 
complied with ail the requirements of the statute, directing that no 
further proceedings be taken in the cause and that it be rernoved to 
this court as provided by law. To this order the plaintiff entered an 
objection. The prothonotary of said court of common pleas there- 
upon made up and certified a copy of the record. The pétition for 
and order of removal was filed and made February Ist, and the above 
certificate and what purports to be the record was filed in this court 
on March 1, 1915. The plaintiff thereupon filed in this court a mo- 
tion to remand the cause to the court from which it was transferred. 
The gênerai ground for removal is that the proceedings are irregular, 
and not in conformity with the requirements of the acts of Congress, 
and not effective to justify the removal. In order to save répétition, 
the spécifie grounds for remanding set forth will be stated in connec- 
tion with their discussion. 

[ 1 ] Paragraph 9 of the motion avers a noncompliance with the pro- 
visions of the Judicial Code, in that there is no proper averment of 
diverse citizenship, due to the omission to state that the défendants are 
nonresidents of the state of Pennsylvania. The provision of the Judi- 
cial Code is that a cause may be rernoved by the défendants therein, 
they "being nonresidents of that state." The averment in the présent 
pétition for removal is that the défendants are "résidents of the" state 
of New Jersey. The argument in support of the motion to remand is 
based upon the proposition that the pétition must comply with the stat- 
ute by positive averments, which leave nothing to inference, and that 
an averment that the défendants are résidents of New Jersey is not a 
positive, but an inferential, averment that they are nonresidents of 
Pennsylvania. This argument is supported by the ruling in Fife v. 

.^saPor other cases sea same toplc & KBY-NDMBBR In ail Key-Numbered Digesis & Indexes 
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Whittell (C. C.) 102 Fed. 537. Judicial sanction is also found for the 
opposing view in the cases of Zebert v. Hunt (C. C.) 108 Fed. 449, and 
Lawrence v. Railroad (C. C.) 165 Fed. 241. 

The reasoning upon which thèse latter rnlings are based has our 
acceptance. Jurisdiction dépends upon a fact. The fact, it is true, be- 
ing a jurisdictional fact, should appear. The fact, however, for its 
expression is not limited to any mère formai verbiage, and it is diffi- 
cult to accept the thought of résidence in one place without excluding 
the thought of résidence elsewhere, So far as affects the instant case 
the record of the state court maltes clear the fact both of the New 
Jersey résidence of the défendants and their nonresidence in Pennsyl- 
vania, because this fact was made the basis of an application for extra- 
territorial service. The pétition for removal in the présent case caa 
therefore be upheld in this particular without conflict with the ruling 
in Fife v. Whittell. 

Another ground for remanding is advanced in the second and fourth 
paragraphs of the motion. Section 29 of the Judicial Code requires 
the filing of a bond, with condition that the record of the cause in the 
State court shall be entered in this court within 30 days from the date 
of the filing of the pétition. The provision in force before the enact- 
ment of the présent Code was that the condition of the bond should 
be that the record would be entered before the first day of the then 
next session of this court. The bond in the présent case followed the 
language of the old Code. It happens to be the fact, however, that 
the record was entered hère within 30 days. Counsel for plaintifï, in 
support of this ground for remanding, cites the case of Missouri Ry. 
Co. V. Chappel (D. C.) 206 Fed. 688. 

[2-4] Some gênerai observations may be hère interpolated in order 
to throw light upon this feature of the discussion and to shorten that 
bearing upon the other grounds for remanding rehed upon. It is, of 
course, undeniable that proceedings in the state court may be flaggeçl 
and the cause removed to the courts of the United States, to be there 
disposed of, when the jurisdictional facts for such procédure exist. 
It is equally clear, however, that the jurisdictional facts must hâve a 
pleading as well as an actual existence. The laws of the United States 
not only give the right of removal, but prescribe the procédure under 
which the right must be pursued. Thèse forms of procédure it is like- 
wise évident must be followed. Before any one can lay claim to a 
removal as a right, the facts upon which that right is based must ex- 
ist. They must further be alleged of record through appropriate 
pleadiugs, and must be accompanied by ail the formalities which the 
procédure provisions of the law require. The law, of course, contem- 
plâtes that where there is the conjunction of ail thèse things that the 
proceedings will end in the state court and the cause be proceeded with 
in the courts of the United States to final détermination. After this 
transfer has been perfected, however, should it transpire to the satis- 
faction of the court to which the cause has been thus transferred that 
for any reason the courts of the United States do not hâve jurisdic- 
tion to try the case, it should then be remanded to the court from 
which transferred. 
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Where the jurisdictional facts exist and are properly pleaded, and 
ail the requirements of the law are met, the légal conséquence is that 
the cause is in contemplation of law removed, and thereafter ail fur- 
ther proceedings in the state court become null and void. In this sensé 
the workings of the system are automatic and the cause is ipso facto 
removed, It is easily possible, however, that there may be a différence 
of opinion between the parties, or indeed between the courts of the 
State and of the United States, whether this légal conséquence in a 
given case follows. It is supposable that a party plaintiff, for instance, 
may dispute the removability of the cause and deny the légal conclu- 
sion above stated. In such a case certain events may foUow and cer- 
tain conséquences flow. The plaintiff may proceed with his cause in 
the state court, or attempt to do so. Such action on his part in the 
state court may be met by a counter action by the défendant in the 
courts of the United States, seeking to enjoin the plaintiff from the 
further prosecution of his case in the state court. In this supposed 
condition of things the direct question of the right of the défendant to 
hâve the cause removed is raised and will be determined. Madison- 
ville V. St. Bernard. 196 U. S. 239, 25 Sup. Ct. 251, 49 L. Ed. 462. 
It is, however, equally supposable, as is indeed the case hère, that this 
method of raising the question of the right of removal will not be re- 
sorted to, but the state court will acquiesce in the removal, and the 
custodian of its records certify the record of the case for transfer, 
and the same in fact be transferred to the District Court, and the 
plaintiff, as is again the case hère, raise the question of the right of 
removal by a motion to remand or by a plea to the jurisdiction. 

[5] A third case may be supposed, in which the courts differ as to 
the proper légal judgment to be pronounced upon the facts as they 
appear of record, in which event the state court may proceed without 
interférence to a final judgment, and the case may be likewise docketed 
in the District Court and there proceeded with to final judgment. Each 
and both of those cases may reach on appeal the Suprême Court of 
the United States, which wil! then détermine the proper conclusion 
as to jurisdiction. 

[B, 7] Still again a fourth case is supposable, in which, on the face 
of the record facts, the cause may be admittedly removable, but the 
fact of diverse citizenship, for instance, be in dispute. No légal con- 
clusion can be reached as to jurisdiction until the fact upon which 
it rests is determined, and that fact must be determined by one or 
the other of the courts concemed. It is settled that the court to dé- 
termine this fact is the District Court. Burlington v. Dunn, 122 U. 
S. 513, 7 Sup. Ct. 1262, 30 L. Ed. 1159. Where the issue is one of 
law upon the facts as they appear of record, it must be determined 
upon the state of the record as it was at the time of pétition filed, 
and no grounds of jurisdiction not set forth in the pétition can be 
introduced upon the record by an amendment allowed in the District 
Court. Cameron v. Hodges, 127 U. S. 322, 8 Sup. Ct. 1154, 32 L. 
Ed. 132; Crehore v. Railroad Co., 131 U. S. 240, 9 Sup. Ct. 692, 33 
L. Ed. 144. But if sufficient grounds for removal appear from the 
whole record, amendments may be allowed as to matters which are 
221 F.— 32 
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merely modal or formai. Powers v. Railway, 169 U. S. 92, 18 Sup. 
Ct. 264, 42 L. Ed. 673. 

[8-10] The principles of law to be extracted from the cases are 
that, as already stated, the question of whether a cause is removable 
is a légal conclusion, to be drawn from the whole state of the record ; 
that this conclusion is to be drawn in the first instance by the state 
court, which is not bound to surrender its jurisdiction unless the cause 
is a removable one ; that if the question is raised directly in any f orm, 
which is presented through the refusai of the state court to surrender 
its jurisdiction, the question is to be deterniined as a matter of strict 
right, depending upon the record as it was when the pétition was pre- 
sented; that if the state court surrenders jurisdiction, and the ques- 
tion is raised by a motion in the District Court to remand, if the ju- 
risdiction of the latter does not in fact exist, or if the jurisdictionaî 
facts are not shown by the record as it was at the time of the péti- 
tion filed, the cause should be remanded to the state court; but if the 
jurisdiction does in fact exist, and the grounds of jurisdiction do ap- 
pear of record as of the date of pétition filed, the proceedings may be 
amended by amplifying the statement of the facts which govern the 
grounds supporting the jurisdiction, and in matters not of jurisdiction, 
but of formai procédure only. 

[11] This is a long prélude to the inquiry to which the question 
now under discussion leads. It may be premised that the giving of 
a bond, like the filing of the pétition within the required time, is not 
a ground of jurisdiction, but a part of the method of procédure, and 
it may be further added that the requirement is the giving of a bond 
containing a certain condition and "with good and sufficient surety," 
and that in this case the state court found the petitioner to hâve com- 
pUed with this as well as ail the other formai requirements of the 
act of Congress, although the further fact likewise is that the con- 
dition of the bond is a différent condition from that required by the 
act of Congress now in force. It is clear, as was ruled in the Chap- 
pell Case above cited, that the state court is not bound to surrender 
its jurisdiction, and that a défendant is not entitled as a matter of 
right to compel the removal of the cause unless, among other things, 
a proper bond bas been filed ; but it bas been held that the filing of 
such a bond as was filed in this case is not a sufficient reason for 
remanding the cause to the state court. Chase v. Erhardt (D. C.) 
198 Fed. 305 ; Probst v. Cowen (C. C.) 91 Fed. 929. The reasons for 
the distinction thus made between the rulings in the Chappell Case and 
those in the cases last cited seem satisfying. Where a défendant stands 
upon his rights, the récognition of which he is seeking to enforce, he 
must comply with ail the conditions upon which his right dépends; 
but, after a cause bas once been removed, there does not seem to be 
any justifiable reason for remanding it because of some failure to 
comply with a formality which could easily and readily hâve been 
supplied, if attention had been called to it, and which is absolutely 
without practical value at the time the motion to remand is made. 

The plaintiff entered a gênerai objection in the state court to the 
action of that court in remanding this cause. There was at the time, 
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however, no spécifie objection to the form of the condition of the bond, 
nor was its failure to comply with the act of Congress pointed out t» 
that court. If it had been, it is fair to suppose that the défendant 
would hâve filed with his pétition a bond in conformity with the stat- 
ute, or that the state court would hâve refused to surrender its juris- 
diction of the case. 

The conclusion reached is that, if the cause had proceeded in the 
State court with no other bond than the ono as filed, the défendants 
could not hâve enforced the removal of the case ; but, the state court- 
having surrendered its jurisdiction and the case having in fact been 
removed, the grounds of the demand now to hâve it remanded hâve 
been reduced to a mère shadow, and the remanding would be to de- 
prive the défendants of the opportunity to do what at the time of 
the filing of their pétition they might, and beyond ail practical doubt 
would, hâve donc — submitted with their pétition a proper bond. 

[12] The considérations which move us to regard the objections to 
the bond as not a sufficient reason for remanding the case lead to the 
same conclusion with respect to the remaining grounds of the motion. 
The point that the prothonotary of the court of common pleas has 
not certified a copy of the record as called for by section 29 of the 
act of Congress of March 3, 1911, is based, as we understand it, upon 
the fact that he has returned with his certificate the original papers 
themselves which were filed in the state court, and not "copies" of 
them. In so doing the prothonotary was doubtless following the prac- 
tice which pertains in Pennsylvania, where cases are removed from 
the county courts to the appellate courts of the state. In such cases 
the prothonotaries certify a copy of the docket entries from the con- 
tinuance or appearance docket, which contains a record of the case, 
and attach to this the originals of ail the papers filed in the cause. 
Apparently, this is what has been donc in this case. 

[13] The complaint that the entire record has not been returned, 
in that the bond accompanying the pétition for removal cannot hf 
found in the record as returned, is of like ténor, and may be di,''- 
posed of by the same observation, which is that complaints of this char- 
acter are really complaints of diminution of the record, and for what- 
ever in jury this is to any party concerned there is an appropriate rem- 
edy by mandamus or certiorari, and the necessity of remanding the 
cause on this ground is not involved. 

The objections to the form of the notice are also without avail as a 
grounds for a remand. 

For thèse reasons, the motion to remand is disallowed. 
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Ex parte JUNG SEW et al, 
(District Court, W. D. New York. December 12, 1914.) 

1. AoENs <S=.32 — Déportation — Stattjte. 

Petitioners, wlio were admittedly Chinese aliens, disembarked In Ca- 
nadian ports, paylng t;lie required head tax. After llving about a year 
and a half in Canada, they clandestinely crossed tbe boundary Une and 
entered tbe United States. Their déportation to Canada was prevented 
by the requirement of tbe Canadian autborities of the payment of an ad- 
ditional bead ta.x: by an alien re-entering tbat country. The Immigra- 
tion Act (Act Feb. 20, 1907, c. 1134, 34 Stat. 898) provides for tbe re- 
turn of aliens unlawfuUy entering tbe United States, and unlawfuUy 
found therein, to the trans- Atlantic or trans-Pacific ports from which tbe 
aliens embarked to tbe United States, and, if such embarkation was for 
a forelgn contiguous territoi-y, to tbe foreign port from which such aliens 
embarked for such territory. Beld, that under tbe statute petitioners 
might be returned to China ; it appearing that they embarked for Canada 
with the intent of entering the United States. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, Ô2, 93-95; 
Dec. Dig. (@=>32.] 

2. Aliens <S=32 — Déportation — Défenses. 

That petitioners were prevented by government officiais from return- 
ing to Canada, after crossing tbe boundary line in the Niagara river in 
a rowboat, is no ground for défense agaiust déportation to China. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 84, 92, 93-95; 
Dec. Dig. <S=>32.] 

In the matter of the application of Jung Sew and Jung Jim for 
writ of habeas corpus. Writ denied. 

Dilworth M. Silver, of Buffalo, N. Y., for relators. 

Donald Bain, Asst. U. S. Atty., of Buffalo, N. Y., for respondent. 

HAZEL, District Judge. This matter cornes before me on habeas 
corpus to détermine the legality of the action of the Acting Secre- 
tary of Labor in deporting the aliens, Jung Sew and Jung Jim, to 
China. The relators were apprehended by government officiais while 
surreptitiously entering the United States from Canada at Buffalo, 
N. Y., on June 2, 1914, and, as claimed by the United States, in 
violation of the Immigration Act of Congress, approved February 
20, 1907, as subsequently amended. The principal oisjection of coun- 
sel for relators to the removal proceedings is that they were institut- 
ed under the Immigration Act, and not under the Chinese Exclu- 
sion Act; and he claims that the aliens, though Chinese laborers, 
should be returned to Canada, that being the country from whence 
they came. This objection, however, is sufficiently answered by the 
fact that the aliens admittedly were born in China ; the port of their 
embarkation for this country from China being specified in the record. 

[ 1 ] It is true they disembarked respectively at Victoria and Van- 
couver, each paying a head tax of $500, and were afterwards domi- 
ciled in Toronto, Canada, for nearly a year, before they clandestinely 
crossed the boundary line and entered the United States ; but their 
déportation to Canada is prevented by the requirement of the Ca- 
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nadian aiithorities of the payment of an additional head tax by an 
alien re-entering the country, and Congress has made no provision 
for the payment of any head tax when deporting ahens. The Im- 
migration Act merely provides for the return of certain aliens, un- 
lawfully entering the United States and unlawfully found therein, 
to the trans-Atlantic or trans-Pacific ports "from which said aliens 
embarked for the United States," and, "if such embarkation was for 
a foreign contiguous territory, to the foreign port from which said 
aliens embarked for such territory." This provision would seem to 
indicate the législative intent that aliens unlawfully entering the Unit- 
ed States may be returned to the country of their birth, if they em- 
barked from there for the United States or territory bordering there- 
on. It was substantially so held by the Circuit Court of Appeals 
in the récent case of Lee Sim v. United States, 218 Fed! 432, 134 C. 
C. A. 232, a holding which has application to the facts herein, and 
which, of course, I am bound to follow. 

On examination before the immigration inspectors the relators ad- 
mitted that they were smuggled into the United States across the 
boundary line in Niagara river in a rowboat in charge of white per- 
sons. In spite of the fact that they had tarried in Canada for a 
time after their arrivai there, it may fairly be presumed that their 
objective point was the United States, and their crossing the bound- 
ary line dividing the United States from Canada with the intention 
of entering the United States was in my opinion an unlawful entry 
within the meaning of the statute. 

[2] As a reason for deporting the relators to Canada, instead of 
to China, it is argued that when they were apprehended by govern- 
ment officiais, after crossing the boundary line in the Niagara river, 
they were ready and willing to return to Canada, but were prevented 
by said officiais from doing so, and were f orced to land in the United 
States. It is difficult to treat this claim with seriousness. The re- 
pentance of the white persons who were smuggling the relators into 
the United States in violation of the statute came too late to profit 
the relators. 

The Chow Chok Case (C. C.) 161 Fed. 627, relied on by the relators, 
was decided on widely différent facts. In the opinion the court stat- 
ed, it is true, that the word "enter" meant more then the mère cross- 
ing of the border line ; but in that case the question arose as to wheth- 
er the government inspectors who arrested the aliens had jurisdiction 
to exclude them, having followed them a short distance beyond the 
border. The object of the court was to make a distinction between 
cases where aliens had gono at large after entry and those just 
entering at a port of entry. 

It is next contended, on the authority of United States v. Redfern 
(D. C.) 210 Fed. 548, that the Secretary of Labor exceeded his au- 
thority in deporting to China relators coming to this country from 
Canada. But in that case the court found on the merits that the 
Chinese persons before the court on habeas corpus had been in the 
United States more than three years, and could not be deported 
under the Immigration Act to China or to any other country. In Re 
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Lee Tuck and Lee Moy, also cited by relators, this court held that the 
detained persons should hâve been summarily excluded at the time 
of their attempted entry, and that they could not be deported to 
China, as there was no évidence to show the port from which they 
embarked for this country or Canada. 

There is also an essential différence between the case at bar and 
United States v. Sisson, 206 Fed. 450, 124 C. C. A. 356, another case 
cited by relators. There it was held by the Circuit Court of Appeals 
for the Second Circuit, on the merits, that, as the birthplaces of 
the Chinese persons were not shown, the court was bound to require 
their return to Canada, the country from whence they came, and 
the fact that Congress had made no provision for the payment of a 
head tax was held immaterial. 

Accordingly I hold that the Acting Secretary of Labor was right 
in presuming that the relators were citizens and subjects of China, 
that their entry into the United States was unlawful, that they em- 
barked from a trans-Pacific port in China, the particular port being 
known, for a territory contiguous to the United States, with the 
intention of entering the United States, and that his order deporting 
them to China was proper. 

The writs are dismissed. 



COURTNBT V. GEORGER. 

(District Court, W. D. New York. March 5, 1915.) 

Bankruptct <S=145 — Stockholdee's Liabilitt — Enfobckment. 

Under Rev. Laws Minn. 1905, § 2878, provlding that, save as otherwlse 
specially limlted or provided, no corporation sliall issue any stock for a 
less amount to be actually pald in than tlie par value of those fli-st issued, 
as construed by the Suprême Court of Minnesota, though a person pur- 
cbaslng stock from a corporation for less than par Is liable to credltors 
because of his participation In the commission of a fraud on the cred- 
ltors, there is no implied promise on his part, as between him and the 
corporation, to pay any greater or différent sum, and, there belng no lia- 
bility to the corporation, the corporatlou's trustée in bankruptcy cannot 
sue to enf orce the stockholder's liability. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 205, 230- 
232, 234 ; Dec. Dig. <S=145.] 

In Equity. Bill by Joseph H. Courtney, as trustée in bankruptcy 
of the Huron Iron Mining Company, against Eugène A. Georger. 
Complaint dismissed. 

Morey, Bosley & Morey, of Bufïalo, N. Y. (Thompson, Hine & 
Flory, of Cleveland, Ohio, of counsel), for plaintiff. 

Strebel, Corey, Tubbs & Beals, of Buffalo, N. Y., for défendant. 

HAZEL, District Judge. The plaintiff, as trustée of the Huron 
Iron Mining Company, a bankrupt, incorporated under the laws of 
Minnesota for the purpose of engaging in mining and marketing iron 
ore and other minerais, has filed this bill, under section 70a (6) of 

Ô=»For other cases see sams topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 565 [Comp. 
St. 1913, § 9654]), to recover an alleged asset of the bankrupt estate. 
The évidence shows that in the year 1906 the défendant, who was 
a subscriber to the capital stock originally issued by said company, 
bought 1,500 additional shares, which were issued to him as full-paid 
and nonassessable, paying therefor the sum of $10 per share. The 
claini of the plaintiff is that the stock so sold was of the par value 
of $100 per share, and that on delivery there was an implied agree- 
ment on the part of the défendant to pay such amount therefor, re- 
gardless of the previous agreement on $10 as the purchase price; 
that amount being merely on account of his subscription. Since such 
sale of stock the corporation bas been adjudged bankrupt, and the 
trustée, by order of the bankruptcy court, bas levied an assessment 
of $3 on each of the 1,500 shares, to be applied by him on the pay- 
ment of debts and Habilities of the bankrupt company. 

The claims of the plaintiff, however, are not thought substantiated. 
The corporation, under its by-laws, had the right to issue stock as 
fully paid and nonassessable, in return for money, property, or 
services rendered the company. By resolution adopted by the board 
of directors, for the express purpose of securing the necessary funds 
to operate ând develop the properties of the company, certificates of 
unissued stock were issued to subscribers at $10 per share; and the 
défendant, being a subscriber, secured the said 1,500 shares at that 
price. 

The question presented for décision is whether the trustée in bank- 
ruptcy can recover the différence between the nominal value of the 
stock and the price at which it was actually sold to the défendant. 
The answer must be found either in the statutes of Minnesota, the 
State wherein the bankrupt was incorporated and of which it was a 
citizen, or in the décisions of the highest court of the state of Min- 
nesota înterpreting and construing such statute. 

Section 2878, R. L. 1905, of the state of Minnesota in so far as 
material, reads as f ollows : 

"Save as othei'wise specially limited or provided, no corporation shall issue 
any stiare of stock for a less amount to be actually paid in than the par value 
of those first issued." 

Does this provision nuUify the agreement, for such it was, between 
the corporation and the défendant as to the price of the 1,500 shares 
of stock? And are such shares liable to assessment by the trustée in 
bankruptcy as unpaid stock ? The agreement under which the stock 
was sold by the corporation was not unlawful, as between the cor- 
poration and the défendant, even though it may bave constituted a 
fraud against creditors extending crédit to the corporation on a fic- 
titious or colorable capitalization. 

This précise question of the liability to creditors of the corporation 
of shareholders purchasing or securing their stock at less than par, 
-or for an inadéquate considération, was considered by the Suprême 
Court of Minnesota in Hospes v. Northwestern Mfg. & Car Co., 48 
Minn. 197, 50 N. W. 1121, 15 L. R. A. 470, 31 Am. St. Rep. 637. 
It was there substantially held, as I read the case, that the sale of 
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stock at less than par, paying dividends out of the capita", or issniiig 
shares of stock gratuitously, or for overvalued property, o" for serv- 
ices performed for the corporation, were illégal and fraudaient dis- 
positions of the corporate property as against creditors giving créd- 
it to the corporation in the belief that it possessed the represented 
capital, and that such creditors had a right to compel such stockhold- 
ers severally to pay the face value of such stock in order that the 
debts and liabilities subsequently incurred by the corporation might 
be paid. In deciding the case the court said : 

"The capital of a corporation is its property. It bas the whole bénéficiai 
interest in it, as well as the légal title. It may use the Income aiid profits 
of it, and sell aiid dispose of it, the same as a natural person. It is a trustée 
for its creditors in the same sensé and to the saïue extent as a natural per- 
son, but no further." 

And it was further held that, when the corporation could not 
recover on the ground of contract, neither could the creditors; that 
if any rights accrued because of the issue of fuU-paid stock, when 
in fact the par value had not been paid, such rights arose from the 
fact that the stockholders, in accepting delivery under such conditions, 
participated in the commission of a fraud on the creditors, becoming 
such after the fraudulent sale. So, in this case, the agreement be- 
tween the corporation and the défendant, to the effect that a speci- 
fied number of shares were to be purchased by défendant at a spec- 
ified price and according to the state law, was complète, and there 
was no implied promise to pay a greater or diiïerent sum as between 
the parties immediately interested. The creditors whose debts were 
incurred after the sale of such stock, under the principle announced 
in the Hospes Case, hâve greater rights than the corporation ; such 
rights being based on the wrongful acts which tended to mislead 
them as to the amount of the paid-up capital and induced them to 
give crédit. If the représentation was false, as said by the court, it 
was a fraud upon the creditors, "and, in case the corporation becomes 
insolvent, the law, upon the plainest principles of common justice, says 
to the delinquent stockholder, 'Make that représentation good by pay- 
ing for your stock.' " This doctrine of independent liability to the 
creditor was subsequently approved in Randall Printing Co. v. Sani- 
tas Minerai Water Co., 120 Minn. 268, 139 N. W. 606, 43 L. R. A. 
(N. S.) 706, and to this interprétation of the Minnesota statute by the 
Suprême Court of Minnesota this court is constrained to conform. 

The question then is whether the plaintiff, as trustée in bankruptcy, 
has a right to maintain this suit on behalf of the corporation. In the 
récent case of Babbitt v. Read (D. C.) 215 Fed. 395, decided by Judge 
Mayer, it was contended, as hère, that the trustée could not main- 
tain such an action; that such right of action inured to the creditor, 
who had given crédit to the corporation in the belief that the capital 
stock had been fully paid. The case arose under the statute law of 
the State of Missouri, which substantially prohibits corporations from 
issuing stock save for money paid, labor donc, or property actually 
received; and after examining the adjudications of the state of Mis- 
souri relating to the subject, Judge Mayer, in an exhaustive opinion. 



WILSON V. WALDO 505 

stated that the stockliolders who had not fully paid for their stock 
were liable to the corporation on the principle that the amount un- 
paid was an asset of the corporation. 

Applying the Minnesota law, however, to the case at bar, the agree- 
ment to purchase stock at less than par was not unlawful as between 
the défendant and the corporation, and there was no implied promise 
on the part of the former to pay for the stock any other or différent 
price than $10 per share. Hence, in my opinion, the trustée can- 
not maintain this action for and on account of the gênerai creditors 
of the corporation. Whatever rights they may hâve are personal 
rights peculiar to themselves. 

In Re Jassoy, 178 Fed. 515, 101 C. C. A. 641, it was held by Judge 
Lacombe that under the Stock Corporation Law of this state, which 
substantially provides that holders of stock in a corporation for which 
par value has not been paid shall be personally liable to certain classes 
of creditors to the extent of the balance due on their stock, no claim 
or right of action is given to the corporation against such stockholder, 
and furthermore that under such circumstances no right of action 
inures to the trustée in bankruptcy of the corporation on behalf of its 
gênerai creditors to compel stockholders to make payment equal to the 
par value of the stock. The language of the Minnesota statute is 
somewhat différent from that of the New York statute; but, con- 
sidering the interprétation given it by the Minnesota courts, I am 
constrained to hold that, as there was no liability of the défendant 
to the corporation, the trustée cannot maintain this action. 

In accordance with the foregoing views, it follows that the com- 
plaint should be dismissed, with costs. 



WILSON V. WALDO et aL 

(District Court, W. D. North Carolina. March 13, 1915.) 

Courts ®=>344 — Procedube — Peactice of State Cousts. 

AVhere a suit was begun in the fédéral court by summous in accordance 
witli the state practice, which made no distinction between suits in equity 
and actions at law, and thereafter a bill was filed seeking équitable re- 
lief, the court acquired jurisdiction from the issuance of the summons, 
though in equity practice the suit is begun by the tiling of tlie bill, and 
the prosecution by the défendants of an action instituted by them in the 
state court, after the issuance of the summons, but before the tiling of 
the bill, will be enjoined by the fédéral court 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 917; Dec. Dlg. 

In Equity. Suit by W. L. Wilson against Frank Waldo and another. 
On motion to enjoin the défendants from prosecuting an action institut- 
ed by them in the state court. Injunction granted. 

Martin, Rollins & Wright, of Asheville, N. C, for plaintiff. 
James H. Merrimon, of Asheville, N. C., for défendants. 

<g=)For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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BOYD, District Judge. This is a motion to enjoin PVank Waldo and 
Léonard Waldo, the défendants in tlie above-named action, from pros- 
ecuting a suit which they, as plaintiffs, hâve brought against the above- 
named plaintiff, as défendant, in the superior court of Graham county, 
in this district. 

There is no controversy about the facts. On the 28th of August, 
1913, Wilson, the présent plaintiff, caused a summons to issue from the 
District Court of the United States at Greensboro, returnable to De- 
cember term, 1913, at Greensboro. This summons called upon the de- 
fendants, Frank Waldo and Léonard Waldo, to appear at the said term 
and answer the complaint then to be filed; and said summons was 
served on the 3d of September, 1913. On the 30th of August, two days 
after the issuing of the summons from the United States court as 
above stated, Frank Waldo and Léonard Waldo procured a summons 
to be issued from the superior court of Graham county, returnable to 
an ensuing term, in which said summons W. L. Wilson, the plaintiff 
hère, was made défendant. This summons was served on Wilson 
September 3, 1913. It is admitted that the subject-matter of both suits 
was a tract of land in the county of Graham, and it is also admitted 
that Frank Waldo and Léonard Waldo are nonresidents of the state 
of North Carolina, and W. L. Wilson a résident of said state ; and it 
is further admitted that the matter in controversy exceeds $3,000, ex- 
clusive of interest and costs. At the December term, 1913, of the 
United States District Court at Greensboro, upon motion of the attor- 
neys for the plaintiff, Wilson, the case was transferred to Asheville 
(Graham county being in that division), and thereafter, on motion of 
plaintiff, the cause was transferred to the equity side of the docket, and 
the plaintiff filed a bill seeking to remove a cloud from the title of the 
land in Graham county, which it was alleged existed by reason of cer- 
tain title or interest which the défendants claimed. The plaintiffs in 
the state court suit filed their complaint in ejectment, and the défend- 
ant, Wilson, answered, setting up the fact that a suit, involving the 
same subject-matter between the same parties, had been instituted and 
was pending in the United States District Court, bef ore the institution 
of the state court suit. A motion to dismiss, on that ground, was re- 
fused by the state court. The plaintiffs in the suit in the state court 
are about to proceed to try the case there, and now cornes the motion 
for restraint as above stated. The défendants hère oppose the motion 
for injunction on the ground that the issuing of a summons in the féd- 
éral court is the commencement of an action at law, and that the com- 
mencement of a suit in equity is by the filing of a bill, and thereupon 
the issuing of a subpœna in equity, returnable at rule day, and not to a 
regular term; that therefore the suit pending hère was not begun un- 
til the bill was filed. 

The question presented, therefore, is whether or not the summons, 
which Wilson caused to issue on the 28th of August^ 1913, which was 
followed by a bill in equity, was the institution of a suit which gave 
this court original jurisdiction. It is admitted that the subject-matter 
involved and the parties to both actions are the same. Under the North 
Carolina Practice Act (Révisai 1905, §§ 346-888) there is but one form 
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of action, which is by summons. This act followed upon the abolition 
of the distinction between courts of law and courts of equity, and when 
parties are brought into court by summons, the plaintifï can file his 
complaint, alleging a légal cause of action, or an équitable cause of ac- 
tion, or can combine both, as he may elect. The fact that the distinc- 
tion between the courts of law and of equity has been abolished in 
North Carolina, and a practice adopted in accordance therewith, and 
the further fact that the distinction between the two jurisdictions is 
still preserved in the fédéral courts, confronts us frequently with some 
difficulty. It, at least, occasionally occurs that a case removed from 
the State court to the fédéral court involves both a légal and an équita- 
ble cause of action, and when it cornes into the fédéral court, of course, 
the case must be divided ; or, if a cause is commenced in the state court, 
which is based upon an équitable cause and is removed to the fédéral 
court, although such cause was commenced by a summons, yet, when it 
reaches the fédéral court, it is docketed upon the equity side. With 
thèse conditions existing, it is easily to be seen how readily the profes- 
sion in this state can be confused to some extent in commencing ac- 
tions in the fédéral court. 

Now, the United States statute provides that the fédéral courts ^shall 
adopt as near as may be the practice in use in the states in which such 
courts are held. Whilst this would not, perhaps, supplant the equity 
practice which prevails in the fédéral court, yet I think it is reasonable 
to conclude that although a case was instituted by summons, instead of 
the filing of a bill and the issuing of a subpœna, when the parties and 
subject-matter are brought within the jurisdiction of the court, it is 
then within the power of the court to retain the cause upon the law or 
transfer it to the equity docket, as may be necessary in order to fuUy 
administer the rights of the parties with référence to the subject-mat- 
ter of the action. 

The Congress of the United States recently passed an act, which was 
ratified on the 3d of March, this year, in which provision is made for 
the transfer of causes in the fédéral courts from the law to the equity 
docket and vice versa. If this act had been in force at the time of the 
commencenient of the case we hâve under considération, the question 
we hâve would seem to be settled. This law, however, was subséquent ; 
but, even in that view, it provides only a method of procédure, and does 
not affect any vested or substantial right of the parties. 

The discussion of the point in this case has been full, and counsel 
for both sides hâve presented briefs citing many authorities. The 
question finally résolves itself, it seems to me, into whether the court 
hère has jurisdiction of the parties and of the subject-matter in the 
action, by virtue of the summons issued August 28, 1913 ; it being ad- 
mitted that the parties are the same in both suits, and tlie land concern- 
ing which the controversy exists the same. Undoubtedly the fédéral 
court has full power to administer ail rights and interests connected 
with the controversy, whether they be légal, or équitable, or both. The 
Suprême Court of the United States, in case of Eyster v. Gafï et al., 91 
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U. S. 521, page 524 (23 L. Ed. 403), says, Mr. Justice Miller delivering 
the opinion : 

"The court In the case before us had acquired jurisdictlon of the parties 
and of the subject-matter of the suit. It was compétent to administer fiill 
justice, and was proceeding, according to the law which govems such a suit, 
to do so." 

Considering the entire case, I am of the opinion that the United 
States District Court first took jurisdiction of the parties and of the 
subject-matter of this action, and that the défendants hère, who after- 
wards commenced a suit in the state court, should net be permitted to 
proceed. The injunction as prayed for by the plaintiflf will issue, and 
an order may be drawn in accordance therewith. 



CONNELLET v. PEKNSYLVANIA R. CO. 

(District Court, E. D. Pennsylvania. March 11, 1915.) 

No. 1612. 

1. Appeai, and Eerob <S=1195 — Remand— Subséquent Proceedings— Law of 

TUE Case. 

Where a judgment for the plairttiff in a personal injury action was re- 
versed by the Circuit Court of Appeals, because the évidence failed to 
show négligence on the part of the défendant, and the case was remauded, 
with directions to enter judgment for the défendant, and the judgment of 
the Circuit Court of Appeals was reversed on appeai to the Suprême Court 
on a practice point only, and the case sent to the District Court for a new 
trial, the décision of the Circuit Court of Appeals on the question of négli- 
gence is the law of the case, unless the facts presented at the second trial 
differ from those at the first. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. §§ 4661- 
4665 ; Dec. Dig. <S=>1195.] 

2. Appeal and Brkob iê=1195 — Remand— Subséquent Proceedings— Addi- 

TioNAL Facts. 

On the second trial of an action for the death of a railroad track walker, 
after a judgment for plaintlfC had been reversed by the Circuit Court of 
Appeals because no négligence of the railroad was shown, additional facts, 
whlch only tend to strengthen the same inferences which might hâve been 
drawn from the facts presented at the first trial, do not warrant the trial 
court in declinlng to foUow the opinion of the Circuit Court of Appeals. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. §§ 4061- 
4665; Dec. Dig. ©==1195.] 

At Law. Action by Ellen Connelley, administratrix, against the 
Pennsylvania Railroad Company. Verdict for défendant, and plaintiff 
moves for a new trial. Motion dismissed. 

Joseph W. Henderson and Francis Rawle, both of Philadelphia, Pa., 
for plaintiff. 

Sharswood Brinton and John Hampton Barnes, both of Philadelphia, 
Pa., for défendant. 

DICKINSON, District Judge. [1] The verdict in this case was for 
the défendant by the direction of the court. The ruling was based upon 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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that of the Circuit Court of Appeals in this very case. Connellev v. 
Railroad Co., 201 Fed. 54, 119 C. C. A. 392, 47 L. R. A. (N. S.) 867. 
The judgment, it is true, was itself reversed on appeal to the Suprême 
Court, but this was upon another point, and one wholly of procédure 
The judgment entered by the Circuit Court of Appeals was a judgment 
non obstante veredicto. After the entry of the judgment, but within 
the time for appeal, the opinion in the Slocum Case had been handed 
down by the Suprême Court, and the appeal from the judgment in this 
case followed. This, of course, necessitated a reversai of the judgment, 
and such action was anticipated and acquiesced in by the défendant. 
It is obvions, therefore, that the ruling of the Circuit Court of Appeals 
upon the légal merits of the case remains untouched. The duty of the 
trial judge to follow it is clear, unless the facts of the case as presented 
upon the second trial difïer from the facts upon which the former rul- 
ing was based. The motion for a new trial is founded upon the asser- 
tion of such a différence. 

[2] It is urged that the fuller development of the facts in the second 
inal bring the case within the purview of the rulings in Southern Rail- 
way Co. V. Smith, 205 Fed. 360, 123 C. C. A. 488, N. & W. R. R. Co. 
V. Holbrook, 215 Fed. 687, 131 C. C. A. 621, Same v. Earnest, 229 U. 
S. 114, 33 Sup. Ct. 654, 57 L. Ed. 1096, Ann. Cas. 1914C, 172, and the 
late case of Van Zandt v. Railroad Co. (Pa.) 93 Atl. 1010, not yet 
cfficially reported. The leverage of the argument is upon the prop- 
osition that it was the duty of the défendant company to hâve exercised 
(îue care in the opération of its trains at the place where the plaintiff's 
décèdent was killed, and that they failed in this through the négligence 
of the man who was directing the movements of the train which ran 
over the décèdent, and through his unwarranted substitution for the air 
whistle, provided as a warning, of a whistle which he himself made by 
using his fingers for the purpose, and by the further négligence of the 
foreman of the gang in which the décèdent worked, through his disre- 
gard of the rules and régulations of the company rcquiring him to pro- 
vide a man to watch over the safety of the workmen employed by giv- 
ing them notice of the approach of trains. 

The suggestion that the négligence of the décèdent himself contribut- 
ed to his death is met by the proposition that this goes only to the 
amount of the damage. Whatever weight might hâve been given to 
thèse considérations, in the absence of the light afforded us by the rul- 
ing of the Circuit Court of Appeals in this case, is overcome by that 
ruling. If the inf erence of négligence sought to be based upon the facts 
as now presented can be fairly drawn from thèse facts, we are bound 
to assume it could hâve been drawn from the facts as presented in this 
case on the former appeal. The facts which base the inf erence were be- 
fore the Appellate Court, and probably the most which can be said for 
the re-presentation is that new, in the sensé of additional, facts, hâve been 
shown. Inasmuch, however, as there was évidence of the same char- 
acter of facts from which the same inference now asked to be drawn 
might hâve been drawn, it is for the appellate court to détermine wheth- 
er the question is not one of différence in degree — a différence in the 
strength of the conviction because of the fuller statement of the facts. 



510 221 FEDERAL REPORTER 

and not a différence in the inference to be drawn because of a différ- 
ence in the facts in the sensé of the évidence being différent in kind. 
The appeal made to send the case to the jury in the face of the ruHng 
already made in the case cornes too close to asking the trial judge to 
ignore a ruiing which is authoritative and binding upon him to be an- 
swered. 

The well-considered and forcibly presented argument of counsel for 
plaintiff expends itself against tlie fact of the décision which to the 
trial court is the law of the case. The appeal must therefore be refer- 
red to the court by which the ruiing was made. * 

The motion for a new trial is dismissed, and the défendant has leave 
to enter judgment on the verdict. 



THE BRIDGETON. 

(District Court, S. D. New York. January 20, 1915.) 

Collision (S=>95 — Vbssels Leavino and Appboaching Piees— Négligent 
Speed. 

A collision in North River in the daytime, between a steam lighter ap- 
proaching a pier and a car float in tow of a tug which came ont of a 
nearby slip, held due solely to the fault of the tug in proceeding from the 
slip at too great speed and maneuvering her float too close to its mouth. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. (S=>95.] 

In Admiralty. Suits for collision by the North & East River Ter- 
minal Company, owner of the steam lighter Varina, and by William 
Gaffney, owner of her cargo, against the steam tug Bridgeton. De- 
cree "for libelants. 

Armstrong & Brown, of New York City, for libelant North & East 
River Terminal Co. 

Foley & Martin, of New York City, for libelant Gaffney. 
James J. Macklin, of New York City, for claimant. 

HAZEL, District Judge. The collision complained of in the libels 
filed by the bailee of the cargo and by the owner of the injured ves- 
sel occurred on the 28th day of February, 1913, in the daytime, while 
the tide was at ebb, in the North River, between the steam lighter 
Varina and a car float in tow of the tugboat Bridgeton. The injured 
vessel, which was bound for the coal dock at Pier 9, was struck 
on her port bow, and her stem was broken, and she almost imme- 
diately sank; her crew being rescued with the assistance of a row- 
boat. The tugboat concededly had the right of way. She was head- 
ing up the river, havirig just emerged from between Piers 7 and 8, 
and was intending to pass close to Pier 7 to avoid the effect of the ebb 
tide. The car float was swinging, and before the swing could be 
checked the collision ensued. 

In my judgment the évidence of libelant preponderatingly shows 
that the tug Bridgeton was at fault, in that she proceeded in the slip 

^isjFor other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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at too great speed after leaving her dock, and maneuvered in swing- 
ing the car float too close to the mouth of the slip. Her mate swore 
that when she was close to the end of Fier 7 he was standing on top 
of a car on the car float, and that on the instant he saw the Varina 
he notified the master of the tug, who was not in a position to see her, 
of her présence, and that immediately a one-blast signal was blown, to 
which the Varina, which was then about 3(X) feet ont in the river, re- 
plied with one blast. The Varina properly starboarded, stopped her 
engines, and steadied, pointing to Fier 7. But when the master of the 
Bridgeton himself perceived the Varina approaching, believing that 
he could not promptly stop the swing of the car float which he had al- 
ready initiated, he blew another signal, one of two blasts, with the in- 
tention of directing the Varina to divert her course eut into the river, 
so that the car float would avoid hitting her. It was, however, too late 
to avoid the collision, and, although the Varina immediately reversed, 
she was carried on the ebb tide and into the car float, head on. 

The account of the accident by a witness for the respondent difïers 
in important particulars f rom libelant's version ; it being claimed that, 
after first exchanging signais with the Bridgeton, the Varina sheered 
over towards Fier 7, instead of standing away from it, and turned 
out into the river at right angles to the pier for a distance of about 
300 feet, when she circled about and ran into the car float. This claim 
and the arguments in connection therewith hâve been carefully ex- 
amined by me, but do not in my opinion prove that the Varina was 
in fault for the collision. On the contrary, the évidence, as already 
indicated, is that the tug Bridgeton, after inviting the Varina to pass 
on her port sida, to which the latter assented, maneuvered too close 
to Pier 7 in such a way as to sheer to the left towards the Varina, 
which was maintaining her course and endeavoring to pass in the man- 
ner agreed upon. 

The witness McNichols, master of the Flemington, bound for the 
slip from which the Bridgeton was emerging, substantially testified 
that the float was between 30 and 40 feet below the end of Pier 7 
when the Bridgeton started a sheering movement to port, which, 
I think, made it impossible, in view of the position of the Varina, to 
avoid the accident. Such testimony finds corroboration in the narra- 
tives of other witnesses for the libelant. The master of the Bridgeton 
displayed carelessness and laxness in navigation in starting out at so 
great a rate of speed, in going so close to Pier 7, in endeavoring to 
swing the car float at a time when he was unable to see or judge his 
proximity to other boats, and in failing to pass the Varina port to 
port in accordance with his agreement as indicated by the signais, and 
therefore the principal liability for the collision must fall solely upon 
the Bridgeton. 

It was also urged by counsel for the respondent that the speed of 
the Varina in approaching the pier was excessive, that she was nav- 
igated too close to Pier 7, and that she failed to hear the slip signal 
which she should hâve heard; but the évidence, I think, does not 
establish négligence on her part, the admission of the master of the 
Varina of failure to hear the slip signal blown by the Bridgeton on 
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leaviiig the dock not being sufficient to incriminate the vessel command- 
ed by him. In any event, it is doubtful whether the bend signal rule 
is applicable, in view of the fact that passing signais, which were 
thoroughly understood, were soon afterwards exchanged. 

A decree for libelants, with costs, may therefore be entered, hold- 
ing the Bridgeton solely responsible for the damage sustained by 
the Varina as the resuit of said collision. 



SPERRY & HrTCHIXSON 00. v. BENJAMIN et aL 

(Circuit Court, B. D. New York. March 27, 1905.) 

Injunction <g=137 — Peeliminart Injunotion— Defective Pleadings. 

Where, on the facts shown, complainant is entitled to a prellminary în- 
junction, a motion therefor will not be denled on the ground that the bill 
Is multifarlous ; no demurrer îiaving been interposed. 

[Jid. Note. — For other cases, see Injunction, Cent. Dig. §§ 307-309 ; Dec. 
Dig. <S=>137.] 

In Equity. Suit by the Sperry & Hutchinson Company against Ben- 
jamin Benjamin and others. On motion for preliminary injunction. 
Granted. 

John Hall Jones, of New York City, for complainant. 
Monfort & Faber, of Jamaica, N. Y., and Louis A. Seitz, of New 
York City, for certain défendants. 

THOMAS, District Judge. An injunction against ail the défend- 
ants is demanded, both by reason and by the authority of former déci- 
sions. The only doubt arises from the objection that the bill is multi- 
farious ; but such an objection, unless raised by demurrer, is waived, 
and the court cannot anticipate that demurrer upon such ground will 
be interposed. 

Where a défendant is, or claims to be, under contract with the 
complainant, he will not be enjoined from selling stamps that he 
has obtained from complainant for the purposes of the contract; but 
this will not justify his using stamps procured from other sources. 
Moreover, persons who purchased stamps from Donahue, under the 
belief that he was authorized to sell the same, are not restrained froni 
using such stamps. 

An order drawn pursuant to thèse views may be presented on no- 
tice. 

<S==>Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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PUGH et al. V. FBIERSON et al. 

(Circuit Court of Appeals, Sixth Circuit March 12, 1915.) 

No. 2451. 

1. "Wii-LS <S=»524 — GiFTS To Class— Time of Ascebtainment of Class— Class 
Doctrine. 

Under a will giving property to certain persons for life, and at tlieir 
death to be divided among Oieir children then living or the issue of any 
whieh might liave died, and another will giving property to the same per- 
sons for life, and at their death to go to their female children, the children 
of any deceased child to be entitled to the same share their mother would 
hâve been entitled to If allve, since the time flxed for distribution among 
the remaindermen was dépendent upon a future event, and the remainder- 
men were subjeçt to Ouctuation in numbers by births and deaths, the re- 
maindermen surviving at the death of the life tenant were, under the 
"class doctrine" prevailing in Tennessee, entitled to the property, and the 
estate vested in the described class as a class, and not individually in 
the persons composing the class, and survived to and vested in the per- 
sons constituting the class at the period when the distribution was to be 
made. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1116-1127; Dec. 
Dig. <g=>524.] 

9. Wills <I=>524 — Gifts to Class— Deceased Membeks of Class— Repbesen- 

TATION. 

Under the "class doctrine" prevailing in Tennessee, a class of remainder- 
men described in a will will include the issue of members dying before 
the time for distribution, whenever sueh inclusion appears to hâve been 
fairly withln the testator's intent. 

[Ed. Note.— For other cases, see Wills, Cent Dig. §§ 1116-1127; Dec. 
Dig. 0=524.] 

8. Courts <®=>.367 — United States Courts— Axtthority— Décisions of State 
Courts— Rdlbs of Pkopebtt. 

The uniform ruie of construction in Tennessee, that a remainder de- 
vised to a class vests in the remaindermen surviving at the time for dis- 
tribution, where such time is dépendent upon a future event and the re- 
maindermen are subject to fluctuation in numbers by births and deaths, 
will be followed by the United States courts ; it having evidently become 
a settled rule of property. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec. 
Dig. (S=367. 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. R. Co. v. Morgan, 21 C. C. A. 478 ; Union * 
Planters' Bank v. City of Meœphis, 49 0. C. A. 468 ; Converse v. Stewart, 
118 C. C. A. 215.] 

i, Life Estâtes <g=>23 — Sales and Convetances by Life Tenant. 

Where land was devised to W. for life, with remainder to her children, 
or her female children living at the time of her death, and the issue of 
such as might predecease her, a conveyance by W. and her daughter, who 
predeceased her, could not deprive the children of such daughter of their 
right to the remainder upon W.'s death. 

[Ed. Note.— For other cases, see Life listâtes. Cent Dig. §§ 21, 42-45 ; 
Dec. Dig. <Ê=»23.] 

6, Judgment <S=>686 — Parties Bound— Représentation. 

P. devised one of seven lots to each of his children, the devise to hls 
daughters W. and M. being for life only, with remainder to their childrea 
living at the time of their death and the issue of any deceased child. F., 

£=3FoT other cases see same toplc & KEY-NUMBER Is ail Key-Nurabered Digests & ludezo* 
221 F.— 33 
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one of the sons, devised hls property to hls sisters W. and M. for life, 
wlth remainder to tlieir female children and the issue of any deceased 
child. In a partition suit, lot No. 5 was sold for partition between W. and 
M. as the lot which would hâve been set apart to F., but with W.'s con- 
sent and by order of court her share of the purchase price was paid to 
M. on account of an indebtedness. This and other suits were disposed of 
by a decree regarded by the parties as a final settlement of P.'s estate. 
In a subséquent suit the court approved au agreement by whlch W. was 
to transfer her interests in both estâtes to M. on account of the indebted- 
ness, and W. and her children conveyed the lot set apart to W. to M. W. 
and her children, including plaintilïs' mother, who died before W., sued 
to recover their share in lot 5, but the bill was dismissed. P.'s adminis- 
trator was a party to the partition suit, but not to any of the other sults, 
and no légal représentative of F. was a party to any of the suits. Plaln- 
tiffs, though in being when the decree settling the estate was made and 
when the suit to recover the interest In lot 5 was commenced, were not 
made parties to any of the suits. Held that, under the doctrine of virtual 
représentation, plalntiffs could not be regarded as parties to sueh suits 
by représentation and bound by the decrees, as that doctrine will not 
apply unless the représentation is both real and neeessary, especially where 
the purpose is to dispose of property, and not to préserve it in specie, or 
In some other forœ, and the persons claimed to hâve represented plaintlffs 
not only had interests adverse to plaintifCs, but apparently ignored plaln- 
tiffs' interests. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. § 1209 ; Dec. Dig. 
<Ê=5eS6.] 

6. Remaindeks <S=»17 — Actions by Remaindermen— Limitations and Lâches. 

Where land was devised for life, with remainder to the children of the 
Ufe tenant living at her death and the issue of those predeceasing her, 
a suit by children of a daughter of the life tenant who predeceased her to 
recover an Interest in land conveyed by the life tenant and the daughter 
was not barred by lâches, or by the statutes of limitations of 3, 7, or 10 
years, where it was brought within 13 months after the life tenant's death, 
as they had no right of action during her life, and, having no right of 
action, could not be guilty of lâches. 

[Ed. Note. — For other cases, see Eemainders, Cent Dig. §§ 12-17; Dec. 
Dig. ®=»17.] 

Appcal from the Circuit (now District) Court of the United States 
for the Middle District of Tennessee; Edward T. Sanford, Judge. 

Suit in equity by John W. Pugh and others against John W. Frier- 
son, individually and as administrator, executor, and guardian, and 
others. Decree for défendants, and complainants appeal. Reversed 
and remanded. 

This was a suit In equity, and instituted August 10, 1008, for spécifie pur- 
poses, aud for gênerai relief. The names of the parties to the suit when it 
was commenced appear in the margin,i but a change has since been made by 
reason of a death as stated later. 

1. Spécifie O'bjecU of Suit. — (a) To recover possession of an undivided oue- 
fourth interest in a lot, called No. 5, and an undivided one-third interest in 



1 The parties: John W. Pugh, H. Allen Pugh, Edward F. Pugh, G. Preston 
Pugh, Kathleen Pugii, John McConnachie and his wife, EUen (formerly Pugh), 
plaintlffs, appellauts, against John W. Frierson, individually and as adminis- 
trator of Ellen K;. ilayes, as executor of Mary Gentry Frierson, and as guard- 
ian of Elleanor Frierson, John W, Frierson, Jr., and Bradley M. Frierson 
(minors, and such minors are also named as défendants individually), Phœnix 
National Bank of Columbia, and A. S. James, défendants, appellees. 
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another lot, called No. 7, both situated in Columbla, Maury county, Tenn., to- 
gether with the rents and profits derived from such undivided interests since 
the death of the life tenant, Maria L. Williams ; or, alternatively as to lot 5, 
if it should be adjudged that a certain sale made of such one-fourth interest 
In the lot and complained of herein was valid, then to recover a like portion 
of the purchase money, with interest; 

(b) To bave certain proeeedlngs of the chancery court of Maury county de- 
clared void as respects plaintifCs, and for an accouuting as to particular funds 
wliich vvere involved therein, and which are alleged to hâve been dlverted from 
the trusts and purposes created and declared by the vsills of Patrick JIcGuire 
and Francis McGuire ; and 

(c) Por an accountlng with the estate of Ellen K. Jlayes touching her acts as 
admlnlstratrix of the estate of Francis McGuire, and to recover from her es- 
tate (in possession of défendants) a certain share of funds alleged to belong 
to such McGuire estate. 

2. Facts Disclosed hy Pleadings and Exhihîts. — The défendant John W. 
Frierson died testate after the présent suit was brought, and under an ameuded 
bill the cause was revived in the name of his executor, W. S. Fleming, who 
was also appointed guardian ad litem to appear and make défense to the origi- 
nal and auiended blll for the minor défendants before named. The real estate 
involved came from Patrick McGuire, the common ancestor of ail the individ- 
ual parties to the suit except Fleming and James. Patrick McGuire died tes- 
tate at his home in Maury county in 1850, and left survlving him his wldow, 
Martha McGuire, six ehlldren, and also children of a deceased daughter. ïhe 
will provided, among other thlngs, that the wldow should receive an annuity 
of $500, whlch (as far as practleable) was to be pald ont of rents to accrue from 
seven storerooms, with the lots on whlch they stood (includlng lots 5 and 7 
above mentloned), belonging to the estate, and ail situated in Columbla, and 
that at the death of the wldow each of the children should receive one of 
thèse storerooms, with Its lot, and be charged with ils cash value in the gênerai 
division to be made of the property devlsed. The estate was ultimately to pass 
in seven equal shares, one to each of testator's surviving children and the 
remalnlng share to the children (one a daughter) of his deceased daughter, 
Bubject, however, to certain limitations imposed upon the Interests of his own 
daughters and that of the granddaughter. Portions of the shares of three of 
testator's children, and only three, to wit, a son, Francis McGuire, and two 
daughters, Maria L. Williams and Ellen K. Mayes, are involved in the présent 
controversy. After setting out in his will certain advancements which he had 
made to his children, and with which they were to be charged and their inter- 
ests so equallzed, the testator, Patrick McGuire, provided by two items of hla 
will thus: 

"Thlrteenth. After ail my children and the children of my daughter Mary 
A. Looney, deceased, they representlng their mother, are made equal, as above 
provided, I direct that the balance of my property, real, personal and mixed, 
and of whatever nature, kind and description It may be, be equally dlvlded 
amongst my sald children, and the children of my sald daughter Mary A. 
Looney, they representlng their deceased mother (taking one share). 

"Fourteeuth. The Interest that my sald daughters and my granddaughter 
Betty Looney may take under the provisions of this will, I glve to them for 
their sole and separate use and beneflt, and the use and benefit of such child 
or children as they now hâve, or may hereafter hâve, during their natural 
lives, to be held by them free from the debts, liabilities and contracts of their 
présent, or any future husbands which they may bave. And at the death of 
my sald daughters and my granddaughter Betty Looney the share of sald 
property, and the Increase of the same belonging to each, to be equally divided 
amongst their children then llving, or the issue of any which may hâve died 
before their parents (their mothers)." 

R. B. Jlayes, John Williams, and Francis McGuire were named In the will 
as executors of the estate, but Mayes alone quallfled and acted in that capacity 
uncil his death in 1860. John Frierson was thereupon appointed and quallfled 
as admlnistrator de bonis non with the will annexed, and acted in that capac- 
ity until May ].0, 1878 ; and on that date a settlement of the estate was reached 
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which at least some of tlie interested parties hâve regarded as final. Sevcial 
suits were brouglit to close the estate: 

(a) In Mareh, 1851, Martha McGuire, the widow of testator, and ail liis 
children and the children of hls deeeayed daugliter, nnlted in a proeeeding 
brought In the chancery court of Maury county to dispose of ail the landa of 
the estate, through sale or partition, except those speclfically devised. Ad- 
mlttedly, ail were sold and eonveyed In this proeeeding except the seveu store- 
houses ; but on account of certain irregularities occiirring in such sales, Ii>an- 
cls and C. P. McGuire, sons of Patrick McGuire, flled a bill in the sanie court 
in June, 1853, against the widow and the remaining plaiutîffs joined with her 
in the flrst suit, and also the children then In existence of EUen K. Mayes and 
Maria L. Williams, for the purpose of having the sales so made in the first 
suit ratifled. Thèse two sults were consolldated ; and adnilttedly the court 
thereupon directed payuient of the sales proceeds to be made to the danghters 
and their husbands in the proportions of the daughters' several shares, wliich, 
however, were to be held by the husbands, respectively, subject to the trusts, 
limitations, and provisions of the will of the testator. 

(b) Meanwhile, in November, 1852, R. B. Mayes, as exécuter of the estate, 
commeneed an action in the same court agaiust the immédiate children of tes- 
tator and the children of his deceased daugliter, setting forth the various steps 
of his administration of the estate, the sales of lands, diviFion of shares, and 
the advancements that had been made, and in effect sought an order approv- 
Ing the same ; but it Is alleged In the blll in the présent case and admitted 
by the answer that "none of those entitled to the remainder interest in said 
property after the death of the daughters of said Patrick (McGuire) were made 
parties to said bill, although there were at the time several children born to 
said daughters." In respect to that case, It is alleged and admitted in the 
pleadings of the présent case that a number of accounts were stated, that the 
advancements made by the testator were set forth, and that a decree was 
entered declaring that it was the Intention of the testator, Patrick McGuire, 
that the shares of his daughters should be paid to their husbands, without 
the intervention of a trustée, and without security, and that the executor was 
directed to pay over to Maria L. Williams and .Tohn Williams, her husband, 
upon their joint receipt, whatever might be due them under the decree. 

(c) A suit was begun in the chancery court of Maury county, on August 17, 
1866, to partition the storeroom property before mentioned. John Frierson, 
as adminlstrator de bonis non with the will annexed of Patrick McGuire, and 
also adminlstrator of R. B. Mayes' estate, with the children and graudchiidren 
of Patrick McGuire, includlng Mary L. Pugh (a daughter of Maria L. Williams 
and the mother of the présent plaintiffs, except John McConnachie) and Mary 
Gentry Frierson (a grandchild of Ellen K. Mayes), appear to hâve been parties 
to that suit, though the plaintiffs and défendants in the instant case were not, 
and it does not appear whether any of them were then in being. Meanwhile 
the widow of Patrick McGuire had died ; and Francis McGuire had died tes- 
tate at his home in Mississippi (in 1863), bequeâthing and devising his estate 
entire to his sisters, Ellen K. Mayes and Maria L. Williams, share and share 
alike, for and during their natural llves, the will providing: 

" • * • This bequest and devise is to their sole and separate use, in which 
their husbands respectively shall hâve no right or Interest. Each of my said 
sisters shall be entitled to one-half the estate I shall give at the time of my 
decease ; that is to say, my whole estate shall be equally divided between them, 
share and share alike, but the estate each takes shall terminate on their de- 
cease, being limited to them for their natural lives. On the decease of my 
said sisters then the portion each takes shall go to the f emale cbild or children 
each may hâve at the time of her death, share and share alike. * • * In 
case my said sisters should hâve daughters marrled durlug the lifetime of their 
mothers and should die before her mother, leaviiig children, and thèse children 
or any of them should be alive at the decease of my sisters respectively, the 
children shall be entitled to the same share the mother would be entitled to 
Il then alive." 

On September 25, 1867, an order was entered In the partition {/oeeeding 
(presumably because of the will of Francis McGuire) directing that lot 5 "be 
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Bold for partition" between Mrs. Mayes and Mrs. Williams. Mrs. Mayes be- 
caine the purchaser at $4,000; but, it appearing that Mrs. Williams and her 
husband were then indebted to Mrs. Mayes for more than one-half the pur- 
cliase money, Mrs. Williams' one-half was by àer consent and the order of 
tho court turned over to Mrs. Mayes. And it was further provided by the 
order "that ail the right, title, claims, and interest of ail of the other parties la 
and to lot No. 5 in the pleading, report of commissioners, and of the clerk and 
master specifled be divested out of them, and vested in Mrs. Bllen Mayes dur- 
iug her natural life, and then to her children, as under her father's will, and 
that a copy of this decree be registered." 

Independently of this provision as to lot 5, in the partition proceeding Mrs. 
Mayes received lot 4 and Mrs. Williams lot 7, suhjeet to the provisions of their 
father's will limiting their shares to life interests. It is to be observed, more- 
over, that If this partition proceeding bad taken place In the lifetime of Fran- 
cis McGuire, and lot •'j bad been set apart to him, he would under hls father's 
will hâve received the lot in fee simple, but that under the will of Francis 
McGuire the intevosts of EUen K. Mayes and Maria L. Williams, respectively, 
in lot 5, were equal undivided life estâtes ; and, as we bave just seen, in tbe 
order entered in the partition proceeding, approving the sale of Maria L. Wil- 
liams' life interest in lot 5 to Mrs. Mayes, the right of the latter in the lot 
was in terms lindted to her natural life, "'and then to her children, as under 
her father's will." It should also be stated that in the year foUowing the 
close of this partition proceeding, February 1, 3808, Maria L. Williams united 
with her busband and ail her children in conveying lot 7 to EUen K. Mayes, 
and among the children so uniting in the conveyance was Mary L. Pugh. 

Ail the foregoing suits were further heai-d and were disposed of on May 
10, 1878. It is in effect admitted by the pleadings that in disposing of thèse 
cases a decree was entered finding that tliere was due upon the share of Maria 
Ij. Williams in her father's estate $2,237.31, and upon her share in her broth- 
er's estate ,$1,433.74 ; and it is averred, thougb not in terms admitted, that 
EUen K. Mayes received thèse sums, to wit, §3,671.05, and the decree then 
entered was regarded by the parties to the suits as a final settlement of the 
estate of Patrick McGuirè. 

(d) There was stiU another suit, whereln approval of a certain agreement 
was entered, which had an important bearing upon the settlement of the Pat- 
rick McGuire estate. It was a suit of John Frierson, as administrator of the 
estate of R, B. Mayes, against EUen K, Mayes and otbers, brought in the Maury 
county chancery court, the decree in which was entered December 4, 1868. 
Neither Maria L. Williams nor any of her children were parties to the suit. 
Its object was to obtain the court's approval of a compromise agreement, 
dated September 15, 1867, between Frierson, as such administrator, and John 
Williams. Williams was largely indebted to the estate of R. B. Mayes, and 
the agreement requlred Williams to turn over certain of bis property to the 
administrator, and also to procure from hls wlfe. Maria L. Williams, an as- 
eignment to such administrator of her interests in the estâtes of her father, 
Patrick SIcGuire, and her brother, Francis McGuire. EUen K. Mayes, widow, 
was to reçoive such property and interests on aceount of her interest in the 
estate of R. B. Mayes. The court approved of the agreement, as stated, and 
it was apparently in partial exécution thereof that Mrs. Williams' interests 
In lots 5 and 7, as also the sum of $3,671.05, were transferred to Mrs. Mayes, 
as before pointed out. 

3. Suit and Decree Pleaded in Bar Hère. — Notbing further appears to hâve 
been done respecting the estâtes of Patrick McGuire and Francis McGuire, 
certainly nothing concernlng the interests Involved hère, until 1890. On Octo- 
ber Ist of that year. Maria L. Williams and her children (including Mary L. 
Pugh nomlnally) commenced a suit in the Maury county chancery court against 
John W. Frierson, as administrator with the will annexed of EUen K. Mayes, 
and in bis own right and that of hls wife, Mary Gentry Frierson, and John 
Williams. The blU in that case cwitained averments similar to those of the 
Mil in tbe Instant suit (that is, the facts there alleged were the same in sub- 
stance aa those herelnbefore set forth), and, except as to lot 7, the reUef prayed 
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there was In effeet the same as that sought hère. The défendants In that suit 
flled an answer and cross-bill settiiig out the substance of the défenses made 
In the présent suit, and praying that plaintiffs be made défendants to the cross- 
bill. To this the plaintiffs, Including Mary L. Pugh by name, made answer, 
which was sworn to by ail except Mrs. Pugh. An exception to thls omission 
was sustained, and an order entered to that effeet, whicli, however, coutained 
a récital that publication had been "made according to law for Mary L. Pugh," 
that she had failed to make défense to the cross-bill, and ad.iudged that ita 
allégations be taken as confessed by her. On tlie same day the plaintiffs in 
that suit flled an amended and supplemental bill in which Mary L. Pugh was 
named as a défendant, and not as one of the plaintiffs, and the prayer included 
a request that publication be made as to her, and a statement that relief was 
not asked in her behalf. The cause was referred to a master, with direction 
to State amounts due Maria L. Williams and her daughter, Oornelia Winder, 
from the estate of Ellen K. Mayes as foUows; Ou account of sale of lot 5, 
on account of shares in the estate of Francis McGuire, and on account of col- 
lections made by Itllen K. Mayes as admlnistratrix of his estate. The master 
found in favor of Mrs. Williams and her daughter, Ccrnelia Winder, in spécifie 
amounts, and "called attention to the fact tliat Mrs. Pugh, one of the daugh- 
ters of Mrs. Williams, seeks no relief in thèse proceediugs." The chancellor, 
on May 5, 1893, entered a decree sustalning in material parts the tindings of 
the master and allowing the défendants an appeal to the Suprême Court of 
Tennessee. On December 4, 1893, the Suprême Court reversed the decree of 
the chancellor and dismissed the blll of plaintiffs and the cross-bill of défend- 
ants ; and the présent défendants plead the decree of the Suprême Court in 
that case in bar of the présent suit. 

4. Genealogy of Certain of the Parties — Dates of Deathg — Possession of 
Property. — Confusion may be avoided by rememberlng the following facts: 
The plaintiffs and the infant défendants in *tie instant case are descendants, 
respectively, of Maria L. Williams and Ellen K. Mayes, who were daughters 
of Patrick McGuire and sisters of Francis ilcGuire. ilary L. Pugh was the 
daughter of Maria L. Williams and the rnother of the plaintiffs bearing her 
name and of Mrs. Ellen McConnachie. The only child, a daughter, of Ellen 
K. Mayes, died before her mother, leavlng only one child, Mary Gentry Frier- 
son. Mrs. Frlerson survived her grandmother, Mrs. Mayes, but died before 
commencement of the présent suit, leaving surviving her the three infant de- 
fendants. Mary L. Pugh died in 1906, and her mother, Maria L. Williams, in 
1907, and Ellen K. Mayes died in the early part of 1890. The infant défend- 
ants in the présent suit are, through their tenant, the défendant Phœnix Na- 
tional Bank, in possession of lot 5, and, through défendant James, their ten- 
ant, in possession of lot 7. 

By the flrst decree entered In the instant case, the blll was dismissed. Upou 
rehearing, however, the decree was so modlfled as to dismiss the portion re- 
lating to lot 7, without préjudice, and on the ground that as to this lot plain- 
tiffs hâve a complète and adéquate remedy at law. Plaintiffs appeal from 
the entire decree. 

G. T. Hughes, of Columbia, Tenn., for appellants. 
W. S. Fleming, of Columbia, Tenn., for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON. Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[1] The decree below, except as to lot 7, is in effeet founded on the 
décision of the Suprême Court of Tennessee in the suit commenced 
October 1, 1890, and the foregoing statement is necessary to a right 
understanding of that case. The case is not reported ; and the reasons 
for the conclusion there reached appear in the decree, which was enter- 
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ed December 4, 1893, and is set forth in the margin.* The decree 
States "that ail proper and necessary parties were before the court." 
This is seriously contested by counsel ; and, under the facts of the prés- 
ent record, the determinative issue hinges upon the question so made. 
Admittedly the présent plaintiffs were not parties to that suit, or 
to any of the proceedings or instruments upon which it was bas- 
ed; and the contention is that in view of their relations to the wills 
involved they could not be bound by the decree, nor by the deed con- 
veying lot 7. The learned trial judge believed that the plaintiffs "must 
be deemed to hâve been before the court by virtue of représentation and 
to be now bound on the principles of such representaiion." This is upon 
the theory that the présent plaintiffs were represented by their grand- 
mother, Maria L. Williams, the life tenant; also by their mother, 
Mary L. Pugh,' and, as we understand, by her sister and her two 
brothers. This not only limits the représentatives to the life tenant 
and her immédiate children, but treats the daughters and sons alike as 
holding a vested estate of inheritance under the will of Patrick Mc- 
Guire, and the two daughters as holding a similar estate under the will 
of Francis McGuire. 

The doctrine of virtuaJ représentation is settled, and if applicable 
hère the decree below must be affirmed. The relevancy cf this doc- 
trine must dépend upon the true intent of certain portions of the wills 
of Patrick McGuire and Francis McGuire, and whether it was neces- 
sary to resort to the doctrine in the suits disposing of the Williams 
property. Concededly, Maria h- Williams and EUen K. Mayes, daugh- 

2 "This cause came on this day to be heard before the honorable Suprême 
Court at Nashville, upon the transcript of the record from the chancery court 
of Maury couiity, briefs, and argument of counsel, from ail of which it appear- 
ing to the court that there was no merit in complainant's bill, that there is 
no évidence to show tJiat Mrs. B. K. Mayes coUected any funds as adminis- 
tratrix of Francis McGuire in Tennessee, and no évidence that she brought 
any funds belonging to said estate from the state of Mississippi to the state 
of Tennessee, no fraud shown or alleged in obtalning the decrees set aside by 
the chancellor, and no fraud or undue advantage shown in the family settle- 
ment in 1867, that said transaction was fair and the parties had a rlght to 
make it, that this was a family settlement made some 25 years ago, and rati- 
fled by the court, that ail proper and necessary parties were before the court, 
that R. B. Mayes, John Frierson, Frank McGuire, and Mrs. EUen Mayes are 
dead, and that now, after long acquiescence in ail thèse decrees and this set- 
tlement, complainants seek to reopen ail of thèse matters, of which Mrs. Maria 
L. Williams and her husband got the beneflt, and it further appearing to the 
court that the bill can not be maintained as a bill of review, because not filed 
within 3 years after the decrees were made, nor as a bill to impeach a de- 
cree irom fraud, for want of proper allégations, and the court being of opinion 
that the demand is old, stale, and inéquitable, and that the courts will uphold 
thèse family settlements after long lapse of tlme, when the parties and wit- 
nesses are dead, and no gross fraud or great injustice shown. The court is 
therefore of opinion, from the whole record, that this suit should not be main- 
rained, and that the complalimnts, on account of long acqule.scence, should be 
left where their own great lâches flud them, and that the decree of tlie chan- 
celier is erroneous. It is therefore oixlered, adjudged. and decreed by the court 
that the decree of the chancellor be reversed, the bill of complainants, and the 
cross-blU of défendants be dismlssed. * * • •• 

3 For the purposes of this case, we shall tréat Mrs. Pugh as having been 
a party to the suit begun October 1, 1890. 
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ters of Patrick McGuire and sisters of Francis McGuire, receîved es- 
tâtes only for their natural lives under those wills. The difficulty arises 
under the provisions of the wills which immediately follovv the portions 
vesting such life interests.* The part of Patrick McGuire's will of 
présent application is in the f ourteenth clause : 

"And at the death of my said daugliters * » • the share of said property, 
and the increase of the same belongiiig to each, to be equally divlded amoiigst 
their children then living, or the issue of any which may hâve died before 
their parents (their mothers)." 

The language of Francis McGuire's will which is hère pertinent, 
reads as follows : 

"On the decease of my said sisters then the portion each takes shall go to 
the female child or children each may hâve at the time of her death, share 
and share alike. * • * In case my said sisters should hâve daughters mar- 
ried during the lifetlme of their mothers and should die before her mother, 
leaving children, and thèse children or any of them should be alive at the 
decease of my sisters respectively, the children shall be entitled to the same 
Share the mother would be entitled to if then alive." 

It will be observed that under both of thèse wills the life tenants 
were to be succeeded by lines of remaindermen who were described by 
classes, not by names. It is also to be noticed under the first will that 
it was not until the death of a daughter of the testator that the share 
of property embraced in her life estatè was "to be equally divided," and 
that this distribution was to be made among her "children then living," 
including the issue of any of her predeceased children ; and this is true 
in substance and efïect under the corresponding provision of the second 
will. In other words, since the time fixed for distribution of each of 
the shares among remaindermen was dépendent upon a future event, 
and the remaindermen under each will were subject to fluctuation in 
numbers by births and deaths, it would seem reasonably plain that, 
under what is known in Tennessee as the "class doctrine," the entire 
interest in the share and the right to control its destiny could vest only 
in such surviving remaindermen as at the time of the death of the life 
tenant fell within the class described in the will. This class doctrine is 
of long standing, and has been applied regardless of the nature of the 
property bequeathed or devised. The rule stated in Satterfield v. 
Mayes (decided in 1850) 11 Humph. (Tenn.) 58, 59, 60, is still accepted 
as the true définition of the doctrine : 

"The rule is well settled that, where a bequest is made to a class of per- 
sons subject to fluctuation by increase or diminution of its number, in con- 
séquence of future births or deaths, and the time of payment or distribution 
of the fund is fixed at a subséquent perlod, or on the happening of a future 
event ; the entire interest vests in such persons only as, at that time, fall 
within the description of persons constituting such class. * * * Members 
of the class antecedently dying are not actual objects of the gift. • * * 
This rule, of course, does not apply where the bequest is to individuals nomlna- 
tlm as in the case of a gift to A., B., and C, children, or brothers, of D., be- 
cause it would not be a gift to them as a class." 

The subject of the bequest involved in that case, a negro girl, was 
given to the testator's daughter during her natural life, and, after lier 

* See portions set out in the statement 
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death, the negro girl and "her increase" were "to be equally divided" 
between the life tenant's daughters. 

In Beasley v. Jenkins, 2 Head (Tenn.) 191, it appeared that the testa- 
tor had by the fiifth item of bis will given the residue of bis lands to bis 
brother Hiram "during his natural life," and directed that upon the 
brother's death ail the lands should be sold and the proceeds "equally 
divided between ail my brothers' and sisters' children," and by the 
sixth item directed his "executors to sell, imniediately, his bouse and 
lot in the town of Murfreesboro" and certain personalty, "and di- 
vide the money equally amongst my brothers' and sisters' children, 
as soon as possible." The language employed in the fifth item to de- 
scribe the remaindermen was the same as that used to describe the ben- 
eficiaries under the sixth item. Twenty years elapsed between the death 
of the testator and that of the life tenant named in the fifth item. It 
was urged that the persons who took under the sixth item should take 
the remainder interest under the fifth, although the persons taking un- 
der the sixth immediately upon the death of the testator were material- 
ly différent from those answering to the class 20 years later under the 
fifth item. It was sought to exclude the rule in Satterfield's Case, but 
the court held (2 Head [Tenn.] 193) : 

"This construction cannot prevail. The rule governs botli classes allke. 
The fund created by each vests in the described class, as a class, as it exlsts 
at the time flxed for distribution of the fund." 

In Nichols v. Guthrie, 109 Tenn. 535, 73 S. W. 109, the testator had 
devised land to his granddaughter during her natural life — 

" • ♦ * to be free from the debts, llabilities, or eontraets of her présent 

• * * husband, and at her death ail of said property is to be equally di- 
vided among the children of sald Ellzabeth then Uving, or the descendants 
of such children." 

During the life tenancy a judgment créditer of Walter Sims, a son 
of the life tenant, caused exécution to be levied upon "his interest in the 
land," and subsequently purchased it at sheriff's sale. After the levy, 
but before the sale, the son conveyed his interest to his sister, who 
subsequently conveyed to complainant, Nichols. It is to be inferred 
from the décision that the son survived his mother, the life tenant; 
and, upon an issue growing out of thèse transactions, it was held that 
the rule in Satterfield's Case applied, and that the exécution purchaser 
took nothing by his purchase (109 Tenn. 542, 73 S. W. 107)— 

"while complainant Nichols, as aliénée. If upon no other ground, upon that 
of estoppel, did acquire the interest of Walter Slms when It fell in upon the 
death of the life tenant." 

In Sanders y. Byrom, 112 Tenn. 472, 79 S. W. 1028, the class doc- 
trine was applied to a trust created by deed. The property was con- 
veyed to E. A. Ikard in trust for the grantor's daughter Virginia 

Stovall — 

"for and during her natural life, and at her death to her children forever; 

• * * that is to say, for the sole and separate use and beneflt of my daugh- 
ter, Virginia, during her natural life, and at her death ta go to her cbildrea 
forever." 
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The daughter became the wife of défendant, Byrom, and had four 
children. One of thèse intermarried with one Simpson, and died 
intestate before the death of her mother (the Hfe tenant), leaving com- 
plainant, wife of one Sanders, as her only heir at law; and it was 
alleged in the bill of complainant that she was entitled in the right of 
her mother, Mrs. Simpson, to one-fourth of the trust estate. This 
claim failed upon demurrer to the bill. The question determined in 
the Suprême Court was (112 Tenn. 475, 476, 477, 79 S._ W. 1029) 
"whether the provision copied f rom the deed falls within what is 
known in this state as the 'class doctrine.' " In the course of the 
opinion the cases supporting that doctrine from the year 1835 to 
1902 are collated, and the cases stating exceptions to the rule between 
1848 and 1901 are cited. FoUowing the rule laid down in the Satter- 
field Case, it was said : 

"It Is observed that there are three éléments in the rule: One Is that there 
must be a class of persons subject to fluctuation by increase or diminution of 
its number ; second, that the bequest must be to the class ; and, third, that 
the time of payment or distribution must be fixed at a subséquent period." 

Application of the rule was again made as late as 1912, in Tate 
V. Tate, 126 Tenn. 169, 148 S. W. 1042. The testatrix, Mrs. HiUs- 
man, died leaving her husband and two daughters surviving her, and 
giving her entire estate to her husband, in trust, for his own use dur- 
ing his natural life — 

"and at his death to be equally divided between my children, share and share 
alike, and in fee, the issue of any child that may hâve died to represent and 
take the share of the deceased parent." 

For the purpose of removing incumbrances from the land, and 
also of reinvestment, the trustée was given power of sale, which, how- 
ever, was to be exercised only with the consent of B. M. Estes. One 
of the daughters, who never married, died before the life tenant, her 
father. Upon his death, Mrs. Tate was the only surviving child, and 
no issue was left by any deceased child. The suit grew out of certain 
trust deeds, particularly one known as the Clark deed, which were 
executed, by the life tenant and hi& unmarried daughter, to secure 
loans obtained for the most part to pay taxes due on the estate, and 
which seem to hâve accrued partly before and partly after the death 
of the testatrix (126 Tenn. 199, 200, 208, 148 S. W. 1050, 1052). It was 
insisted upon various grounds, among which was a claim of estoppel, 
that thèse transactions were binding upon the complainant, Mrs. Tate ; 
but it was in substance held that the will was govèrned by the class 
doctrine, and that, since the unmarried daughter had joined the life 
tenant in executing the deeds of trust and died prior to his decease, 
her conveyances were inoperative. However, as some of the moneys 
borrowed were used to remove tax incumbrances, they were made a 
charge upon the land. The décisions establishing the class doctrine 
were reviewed at great length in that case by Mr. Justice Neil, who 
had previously considered them so fully in Sanders v. Byrom, supra. 

[2] It should be added that under this doctrine the class of re- 
maindermen described will include the issue of predeceased members, 
wherever such inclusion appears to hâve been fairly within the in- 
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tent of the testator. Tate v. Tate, supra, 126 Tenn. at pages 180 to 
182, 148 S. W. at page 1042, and citations; Beasley v. Jenkins, su- 
pra, 2 Head (Tenn.) at 193; Ford v. Hurt, 127 Tenn. 557, 559, 155 
S. W. 927. Another feature to be noted of the class doctrine is that 
it differs f rom the gênerai rule concerning the vesting of estâtes. This 
is pointed out in a number of décisions in Tennessee, beginning with 
the Satterfield Case and reannounced in Sanders v. Byrom, where it 
is said (112 Tenn. 482, 79 S. W. 1031): 

"The authorities of this state are clear that, where the facts of a case bring 
it within the class doctrine, the case must be eontroUed by that doctrine, and 
not by the common-law rule. Under the class doctrine 'the estate vests in 
the described class as a class, and not individually iu the persous composing 
such class, and the entire subject of the gift survives to and vests in the 
persons constitutlng such class at the period wheu payment or distribution of 
the fund is to be made.' Satterfield v. Mayes, 11 Humph. 60." 

[3,4] It is hardly necessary to say that a uniform rule of construc- 
tion such as this should be followed by the courts of the United States, 
since it has evidently become a settled rule of property in Tennessee 
(Barber v. Pittsburgh, etc., Railway, 166 U. S. 83, 99, 17 Sup. Ct. 488, 
41 L. Ed. 925, and citations) ; and in our judgment the facts of the in- 
stant case bring it within the class doctrine. In applying the doc- 
trine to the transactions complained of, it is to be borne in mind that 
the mother of plaintiiïs, Mary L. Pugh, died before her mother, Maria 
L. Williams, who was a life tenant under both of the wills, and that 
according to the express terms of each will the plaintiiïs, upon the 
death of their mother, succeeded jointly to rights like those of the 
class of remaindermen first described in each will, and so stood in 
that relationship at the death of the life tenant, and thèse rights were 
derived from the testators through their wills, and not from plain- 
tiiïs' mother. The death of the life tenant was iixed by each of the 
testators as the time for distributing the property bestowed upon Mrs. 
Williams for her natural life. How, then, in view of the class doc- 
trine, could thèse plaintiiïs be rightfully deprived of the normal por- 
tions of the estâtes they would hâve received if no diversion had 
taken place? While the life tenant could dispose of her life interest, 
she had no right to transfer the body of the property in either of the 
estâtes, and so of the mother, in whom no transférable right ever 
vested ; and, for reasons equally manifest, this is true of Mrs. Pugh's 
sister and brothers during the life of their mother (the life tenant). 
It may be conceded that, if Mrs. Pugh had survived the life tenant, 
she might in conséquence of the facts pointed out in the statement 
hâve been foreclosed by estoppel in the présent case; but that would 
hâve been because of her right then to possess and enjoy a distribu- 
tive share of the property. Indeed, the most that can be said of her 
acts is that those seeking benefits from them secured only the chance 
that she might survive her mother, the life tenant (Nichols v. Guthrie, 
supra) ; and surely any rule of estoppel that might be invoked against 
Mrs. Pugh's sister and brothers, who not only survived her, but also 
their mother, must be of a personal character, and so cannot be avail- 
able to destroy rights they never possessed, such as those of the prés- 
ent plaintiiïs. It must be constantly remembered that "the entire sub- 
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ject of the gift survives to and vests in the persons constituting such 
class at the period when pa3'ment or distribution is to be raade." 

[5] Is this class rule, then, to be avoided by the doctrine of virtual 
représentation? That doctrine, as the court said in McArthur v. 
Scott, 113 U. S. 340, 404, 5 Sup. Ct. 675, 28 L. Ed. 1015, was "adopted 
by courts of equity on considérations of sound policy and practical 
necessity." Mr. Justice Gray there pointed out (113 U. S. 400 et seq., 
5 Sup. Ct. 652, 28 L, Ed. 1015) a numbcr of examples of application 
of the doctrine such as in cases of partition, where division is made 
in kind, or where changes of investment are deemed advisable which 
leave undiminished the interests of the parties in the property in its 
new form, or where creditors are entitled to présent payment, no mat- 
ter who may become the future owner of the estate. ït is manifest 
that a more serions question arises when it cornes to treat such a per- 
son's title as absolutely divested and as transferred to another, in 
spite of the apparent contrary intent of the testator; and, although 
recognizing the rule laid down by Lord Redesdale in GiflFard v. Hort, 
1 Sch. & L-ef. 386, 408, "that where ail the parties are brought before 
the court that can be brought before it, and the court acts on the 
property according to the rights that appear, without fraud, its déci- 
sion must of necessity be iinal and conclusive," yet Mr. Justice Gray 
(in McArthur v. Scott, 113 U. S. at page 402, 5 Sup; Ct. at page 
652, 28 L. Ed. 1015) in substance said the only reason for that rule 
was the necessity of the case; and so the rule of virtual représenta- 
tion was not applied in McArthur v. Scott, for, since the interests of 
complainants in that case came through the will of their grandfather, 
Gen. McArthur, and were executory and supported by a légal trust 
estate in the executors, who had resigned and whose places had not 
been filled, it was held that complainants had not been represented in 
the earlier suit wherein the will had been set aside. It is true that 
complainants, grandchildren of the testator, were born after the will 
was set aside; but it is also true that grandchildren of the testator 
were in being and through guardians ad litem were parties to that 
suit. This, hovvever, was not enough. The true interests of com- 
plainants could be represented only by the executors, and their places 
might hâve been filled by others who could hâve been made parties 
to the suit. 

The District Judge regarded the présent case as distinguishable f rom 
McArthur v. Scott, and as controlled by Miller v. Texas & Pac. Rail- 
way, 132 U. S. 662, 10 Sup. Ct. 206, 33 E. Ed. 487. The title to the 
land involved in Miller v. Texas & Pac. Railway was sustained in 
both that case and Miller v. Poster, 76 Tex. 479, 13 S. W. 529; and 
so far as now important this title is traceable in both of thèse cases 
to a decree setting aside the will of Thomas P. Rutledge, bearing date 
June 7, 1848. Rutledge devised the land: First, to his wife, for 21 
years after his death; second, at the expiration of that period, to 
their children; third, in tlie event of the wife's death without a child 
of theirs surviving, to the children of one Miller ; fourth, in the event 
of the death of the children born to testator and his wife, to her for 
her life. The testator died in 1850, leaving his widow and an infant 
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son surviving him. The will was thereupon proved by Miller, the 
exécuter, whose children were the ultimate devisees in remainder 
named in the will. The widow of the testator married a Mr. Poster, 
and, with her husband, brought suit against Miller, the exécuter, and 
the son of the testator, Rutledge, to hâve his will declared null and 
void, claiming that the testator's land was community property and 
that the disposition made of it by the will was contrary to law, etc. 
The executor answered, admitting the allégations of the pétition and 
not opposing its prayer, while the infant filed answer by guardian 
ad litem, submitting the matter to the discrétion of the court. The 
decree entered in 1852 set aside the will and adjudged that Mrs. Fos- 
ter and her infant son (Rutledge) be "entitled to take, hâve, and hold 
ail the property of said deceased jointly between them as heirs at 
law." The testator's son died in 1854 at six years of âge; and his 
mothèr, Mrs. Poster, died in 1881. Several years later the two cases 
before cited were commenced (132 U. S. 662, 10 Sup. Ct. 206, 33 L. 
Ed. 487, and 76 Tex. 479, 13 S. W. 529), and in each of them the 
decree setting aside the Rutleuge will was adjudged valid as against 
Miller's children, in whose favor the devise over had been made. 
In the Miller-Railway décision (132 U. S. at pages 671, 672, 10 Sup. 
Ct. at page 206, 33 L. Ed. 487) the McArthur Case was distinguished, 
on the grounds : (a) The executor of Rutledge had been made a party 
to the suit contesting his will, while the executors of McArthur had 
not in the will contest occurring there; (b) the decree avoiding the 
Rutledge will could not be attacked collaterally ; and (c) the entire 
Rutledge estate was represented before the court — a particular estate 
in the widow, and the fee simple remainder in the infant son, while 
the interest of the Miller children as devisees under the will "was 
a mère contingent interest, a mère executory devise" — the court fol- 
lowing the rule declared by Eord Redesdale in GifFard v. Hort, which 
rule was commented upon and recognized in McArthur v. Scott as 
before stated. It does not seem to us, however, that the décision in 
the Miller-Railway Case is décisive of the instant case. 

Concededly the children of Miller were represented by the execu- 
tor of Rutledge in the suit in which the Rutledge will was set aside, 
and it is therefore plain enough that they would not be heard in a 
collatéral attack upon the decree annulling the will. However, since 
no suit was ever commenced to set aside either of the wills hère in- 
volved, the présent plaintiffs cannot be precluded upon that theory 
of the Miller Case. It is true that Prierson, as administrator with 
the will annexed of Patrick McGuire, was one of the plaintiffs in the 
suit brought in the chancery court of Maury county, Tenn., to parti- 
tion the storeroom property of the testator, and that it was in this 
suit that the Williams undivided one-half of lot S (derived through 
the will of Francis McGuire) was, under sanction of the court, set 
apart to Ellen K. Mayes for life, and then to her children, according 
to the provision of her father's will, and in partial satisfaction of in- 
debtedness of John Williams (husband of Maria L. Williams) to the 
estate of R. B. Mayes (husband of Ellen K, Mayes) ; but no légal 
représentative, such as executor or administrator, of the estate of 
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Patrick McGuire, was a party to any other suit in which any of the 
property, real or personal, embraced in the life estate of Maria L. 
Williams, was transferred to Ellen K. Mayes. Further, no légal rep- 
résentative of the estate of Francis McGuire was a party to any suit 
in which such a transfer was made. We may therefore safely elim- 
inate the controlling effect, as it is claimed, of the Miller-Railway Case, 
so far as the theory that the will of either of the McGuires was 
represented in any of thèse proceedings (Miller v. Railway, 132 U. 
S. at 671, 10 Sup. Ct. at page 206, 33 t. Ed. 487); for, although the 
proceedings sanctioning the transfer of the Williams undivided por- 
tion of lot 5 to Mrs. Mayes were entered in the partition suit, lot 5 
in efïect came from the estate of Francis, and not that of Patrick, Mc- 
Guire. 

The sole basis, then, of the claim of virtual représentation, is that 
it was compétent for Maria h. Williams, a life tenant, and her chil- 
dren, in the earlier suits pointed out, to represent the rights of the 
présent plaintiffs in the corpus of the estâtes of the two McGuires, 
which was covered by the Williams life interests, and, further, that 
such virtual représentation was effective to transfer those rights in 
discharge of indebtedness of the husband of the life tenant and in 
the teeth of express inhibitions of the wills of the testators. By the 
will of Patrick McGuire the life estâtes were given to his daughters 
"for their sole and separate use and benefit, and the use and benefit 
of such child or children as they now hâve, or may hereafter hâve, 
* * * to be held by them free from the debts * * * of their 
présent, or any future husbands which they may hâve," and by the 
will of Francis McGuire the life estâtes were given to his sisters for 
"their sole and separate use, in which their husbands respectively shall 
hâve no right or interest." It is not difïicult to discern and appreciate 
the motives that actuated such a perversion as this amounts to, though 
it is not too much to say that it was violative, not only of the wills, 
but also of the origin and intent of the doctrine of virtual représenta- 
tion. This latter feature is shown in connection with the severe criti- 
cisms made by Lord Redesdale in Giffard v. Hort, and the delays he 
there imposée! to enable the parties affected to avoid application of 
the rule where its opération was manifestly harsh and unjust; and 
while this may be said to accentuate the certainty and possible effect 
of the rule, still it abundantly appears in the décision in McArthur v. 
Scott, 113 U. S. 402, 5 Sup. Ct. 652, 28 L. Ed. 1015, that the rule 
will not be applied where the représentation relied on does not ap- 
pear to hâve been either real or necessary. 

To say the least of the application of the rule hère, it was not neces- 
sary (when transposing to Mrs. Mayes the property covered by the 
Williams life interest) to resort to représentation of the présent plain- 
tiffs through the life tenant and her immédiate children, for at least 
three of the présent plaintiffs, children of Mrs. Pugh, were in being 
before the decree of 1878 was entered approving the settlement of the 
estate of Patrick McGuire, and ail the Pugh children were in being 
when the suit of 1890 was commenced and finally decided by the Su- 
prême Court of Tennessee, and since the purpose was to dispose of. 
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not to préserve în specie or in any other form, the body of the prop- 
erty affected by the life interests of Maria L. Williams, we do not 
see why the plaintiffs as they came into being were not necessary par- 
ties to the proceedings. True, they were grandchildren of Mrs. Wil- 
liams; but a grandchild of Mrs. Mayes — Mary Gentry Frierson — 
was a party to the second partition proceeding and also the suit of 
1890. It is not claimed, however, that virtual représentation can be 
ascribed to her, for her interest throughout was directly opposed to 
the interests of the présent plaintiffs; indeed, Mrs. Mayes was dead 
when the suit of 1890 was begun. Upon the whole, it is impossible, 
under the présent record, to escape the belief that, throughout the 
cases and the proceedings had therein which are now urged in bar of 
the présent suit, thèse plaintiffs and their interests were ignored; in- 
deed, as we understand the records of those cases, even the existence 
of thèse plaintiffs was not revealed to the courts of Tennessee. 

There is to be added the effect of the class doctrine. According to 
that doctrine, no estate of inheritance ever vested in Mary L,. Pugh 
individually. The estate under each will vested in a class, as a class, 
there described. The class provided by Patrick McGuire's will in terms 
extended, not only to children of Mrs. Williams and Mrs. Mayes, but 
also to children of Susan B. Preston (formerly McGuire) and Betty 
Sanford (formerly Looney) ; but whether children were born to and 
survived Mrs. Preston and Mrs. Sanford does not appear. However 
this may be, as we hâve seen, the entire subject-matter of each bequest 
and devise was, under the class doctrine, to survive to and vest in the 
persons constituting each class at the time fixed for ultimate division of 
the corpus of each estate, and that doctrine had been declared in Ten- 
nessee years before the exécution of either of thèse wills. When the 
wills were probated, every person dealing with the property so bestow- 
ed was, of course, chargeable with notice of the provisions of the wills 
as well as of the existence of the class doctrine — certainly beneficiaries 
thereunder were chargeable with such notice. When it is sought, then, 
to apply the doctrine of virtual représentation to property limited and 
restricted as the properties were imder thèse wills, still further consid- 
érations enter into the problem. The persons who are said to hâve 
represented the interests of the présent plaintiffs in the suit begun Octo- 
ber 1, 1890, were the very persons who attempted to dispose of those 
interests in the transactions which were consummated in 1878. During 
the latter transactions, Mrs. Pugh's interests in her parents and in her 
children, as indicated by her acts, distinctly conflicted. Similar con- 
flicts of interests seemingly extended to Mrs. Pugh's sister and brothers 
conceming their children ; and the interests of the life tenant, opposed 
to those of the présent plaintiffs, are apparent. The effect of thèse 
conflicting interests is emphasized by the fact, clearly to be inferred 
from the record, that ail concerned were totally indiffèrent to the con- 
séquences that might corne to the grandchildren of the life tenant, as 
they hâve in fact come to Mrs. Pugh's children. 

Now, how could those persons rightfuUy represent plaintiffs in the 
suit of October 1, 1890? They were then seeking, in répudiation of 
their previous acts, to recover what they had diverted to Mrs. Mayes. 
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They were obviously open to the conséquences of theîr own conduct. 
It was not necessary so to represent Mrs. Piigh's children. They might 
hâve been made parties. We do not know of any rule which would re- 
quire the doctrine of virtual représentation to be carried to such an 
extent in circumstances like thèse. Above ail, when the property was 
turned over to Mrs. Mayes, the object was to enable the life tenant to 
discharge the debts of her husband; and ail tliese theoretic représenta- 
tives were without right or authority, for that purpose, to destroy the 
normal opération and effect of the class rule upon the property in ques- 
tion. 

Our attention bas not been called to any décision in Tennessee which 
passes upon the question whether the doctrine of virtual représentation 
will apply to a situation like this ; but we cannot bclieve that a settled 
rule like that of the class doctrine can be broken down in the manner 
attempted hère. However, if we are wrong in this, we do not think 
that eitber the présent plaintifïs or their interests were in reality rep- 
resented in the proceedings hère set up in bar of their right of recovery ; 
and we find no décision justifying a différent conclusion. Applying the 
language of Mr. Justice Gray in McArthur v. Scott, 113 U. S. 404, 5 
Sup. Ct. 675, 28 L. Ed. 1015 : 

"To extend the doctrine of constructive and virtual représentation, adopted 
by courts of equlty on considérations of sound policy and practlcal necessity," 
to a case lll^e tiis, "in which it Is apparent that there was no real représenta- 
tion of the interests of thèse plaintifEs, would be to confess that the court is 
powerless to do justice to suitors who hâve never before had a hearing." 

[6] It remains briefly to consider the défenses made under certain 
statutes of limitation of Tennessee, to wit, two of them each prescrib- 
ing ten years, one seven, and the other three years, and the contention 
that the plaintifïs are guilty of lâches. The plaintifïs' mother, Mary 
L. Pugh, died in February 1906, and the life tenant (her mother), 
Maria L. Williams, died July 20, 1907, and the instant suit was com- 
menced August 10, 1908. Thus there elapsed after the death of Mrs. 
Pugh, 2 years and 6 months, and after the death of Mrs. WilHams, less 
than 13 months, before the présent suit was brought; in other words, 
plaintifïs took action well within the shortest period prescribed by any 
of thèse statutes. The life estâtes of Mrs. Williams prevented the 
plaintiffs f rom maintaining an action to recover any of the property in 
dispute. In McCorry v. King's Heirs, 3 Humph. (Tenu.) 267, 275 (39 
Am. Dec. 165) it was held: 

"A remainderinan or reversioner has no right or power to brlng an action. 
He Is not exoused therefrom, for he cannot do it at ail. His omission of it 
Is no neglect; his postponement of It is no lâches. His right to an action 
has not yet aeerued. He cannot during the time of the tenant for life lose 
his estate or be liarred of his right by the fault or wrong, neglect or lâches, of 
the owner of the particular estate." 

See, also, Teag-ue v. Sowder, 121 Tenu. 132, 152, 114 S. W. 484; 
Jackson v. Schoonmaker, 4 Johns. (N. Y.) 390, 402 ; Hanson v. Ing- 
waldson, 77 Minn. 533, 538, 80 N. W. 702, 77 Am. St. Rep. 692; Pryor 
v. Winter, 147 Cal. 554, 557, 82 Pac. 202, 109 Am. St. Rep. 162 ; Smith 
v. McWhorter, 123 Ga. 287, 292, 51 S. E. 474, 107 Am. St. Rep. 85; 
Allen v. De Groodt, 98 Mo. 159, 163, 11 S. W. 240, and note thereto,. 
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tit. "Reversioners and Remainderman," 14 Am. St. Rep. at pp. 628, 
634, 635, 637, and citations; and further, on the subject of lâches, see 
Parker v. Bethel Hôtel Co., 96 Tenn. 252, 285-287, 34 S. W. 209, 31 
L. R. A. 706. 

It is clear that the plaintiffs could net hâve instituted suit to recover 
any of the property during the life of Mrs. WiUiams, except upon the 
theory either that her life estate had passed or that it had not passed in 
virtue of the proceedings under review hère ; and no matter which view 
might hâve prevailed, the plaintiffs would hâve failed, either because 
of the life estate in Mrs. Williams or of its transfer to Mrs. Mayes, de- 
fendants' predecessor in title (Polk v. Gunther, 107 Tenn. 16, 20, 64 S. 
W. 25) ; for it scarcely need be said that plaintiffs would hâve been 
remaindermen, whether they had commenced suit Ijefore or after the 
death of their mother, prior to the death of the life tenant. 

As to the relief plaintiffs are entitled to, we hold that the deed pur- 
porting to convey lot 7 was inoperative, and is invaiid and void as 
against the interests of thèse plaintiffs. And while this court bas no 
jurisdiction to grant the prayer of the bill to vacate or set aside any 
of the decrees of the state courts pleaded in bar of recovery hère, yet 
plaintiffs are entitled as against the défendants to recover their (plain- 
tiffs") proportionate share in the property, both real and personal, 
which was embraced in the life estâtes of Maria L. Williams, since 
plaintiffs' title thereto under the wills of Patrick McGuire and Francis 
McGuire remains unimpaired (McArthur v. Scott, 113 U. S. at page 
405, 5 Sup. Ct. at page 652, 28 L. Ed. 1015); but, apart from such 
proportionate share in the undivided one-half of lot 5 and in the whole 
of lot 7, the amount of recovery, including rents and profits dèrived 
from the realty, cannot be definitely settled hère. 

The decree below is reversed, with costs, and the cause is remanded 
for further proceedings not inconsistent with this opinion. 



HYAMS V. CALUMET & HECLA MINING CO. et al. (two cases). 

(Circuit Court o£ Appeals, Sixth Circuit, January 6, 1915.) 

Nos. 2422, 2123. 

1. COEPOEATIONS lg=>189 DUTIES OF Ma.IORITY StOCKHOLDEB — BlGHT OF Ml- 

NOBITY STOCKHOLUEE TO EQUITABLE ReUEF. 

Independently of statute, one in eoiitrol of a majority of the stock and 
of the board of directors of a corporation occuples a fiduciary relation to- 
wards the minority stockholders, and is eharged with the duty of exereising 
a high degree of good faith, care, and diligence for the protection of their 
interests, and every act in his own interest to the détriment of the holders 
of minority stock is a breach of duty and of trust, Which entitles a minor- 
ity stockholder to plenary relief in equlty. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 706-722; 
Dec. Dig. ■S=189.] 

2. Corporations <S=»180 — Pubchase of Controlling Intebest in Otheb Cob- 

porations. 

In the absence of express statutory provision, a corporation has no 
power to purchase stock of other corporations for the purpose of control- 

^=iPor otiier cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
221 F.— 34 
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Ung their management, and the fact that control Is acqulred under a stat- 
ute gMng such poWer does not change the fiduclary obligation which 
would otherwise eiist on the part of a majority toward minority stock- 
holders. 

[Ed. Note. — For other cases, see Corpoj:atlons, Cent. Dlg. §§ 665-673; 
Dec. Dlg. ®=j180.] 

3. Corporations ®=>189 — Suit by Minority Stockholdee— Conditions Pré- 

cèdent. 

In a bill in a fédéral court by a minority stockholder against the cor- 
poration and another corporation, which controls a majority of the stock 
of the first, and whose directors are also Its directors, new equity rule 27 
(198 Fed. XXV, 115 C. C. A. xxv) does not require an allégation that com- 
plainant made efforts to obtain action by the directors, where the relief 
sought would be detrimental to their interest as directors and stockholders 
of the controUing corporation. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 706-722; 
Dec. Dig. <S=>189.1 

4. Courts <©=317 — .Turisdiction of Fédéral. Court — Diveusity or Cttizen- 

SHip— Stockholder's Suit. 

In a suit by a nonresident minority stockholder against the corporation 
and another corporation, which coutrols the flrst, to enjoln threatèned 
action due to such control, tlie fact that both défendants are corporations 
of the State of suit wlU not defeat the jurlsdictlon of a fédéral court on 
the ground of diverse cltlzensliip, as under such circumstances both will 
be deemed antagonlstic to complalnant. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. <S=>317. 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. DuUagham, 27 C. C. A. 298.] 

&. Corporations <S=>189— Stockholder's Suit— Evidence Considered. 

Evidence that a plan of operatlng in connection a number of copper 
mines and mllling their ores, proposed by one of the ownlng corporations, 
which through stock purchases and by the aid of proxles controUed ail 
the others and had elected a majority of their boards of directors from 
its own officers and directorate, would be detrimental to the stockholders 
of some of the companies and for the benëîlt of others of the companies 
in which the controUing company held larger interests, held sufficient to 
make a prima facle case, and in the absence of countervalling évidence 
to entitle a minority -stockholder in the companies discrimlnated against 
to équitable relief, by requlrlng the élection to represent the interests of 
such companies of directors who were not officers or directors of the con- 
troUing corporation. 

[Ed. Note. — For other cases, see Coriforations, Cent. Dig. §§ 706-722 ; 
Dec. Dig. ®==189.] 

6. COKPOEATIONS l®=>198— STOCKHOLDERS- CONTROL BY AlD DP PeOXIES. 

A control of a corporation, purposely gained and exercised by a minor- 
ity stockholder with the aid of proxles of other stockholders, may hâve 
the same effect as a control by actual stock majority. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 767-776; 
Dec. Dig. <S==>19S.] 

7. Corporations <®=>189 — Suit by Minority Stockholder— Gbounds. 

A minority stockholder may maintain a suit in equity in bis own name 
for relief, where the board of directors or a majority of them are actiug 
for their own interests aud in a manner destructive of the corporation 
Itself or of the rights of other stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 706-722; 
Dec. Dig. <g=189.] 

^sjFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Appeals from the District Court of the United States for the West- 
ern District of Michigan ; Clarence W. Sessions, Judge. 

Suit in equity by Godfrey M. Hyams against the Calumet & Hecla 
Mining Company and the Isle Royale Copper Company, and against the 
Calumet & Hecla Mining Company and the Tamarack Mining Com- 
pany. Decrees for défendants, and complainant appeals. Reversed. 

J. G. Stone, of Houghton, Mich., and R. H. Person, of Lansing, 
Mich., for appellant. 

T. N. Perkins, of Boston, Mass., for appellees. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
SATER, District Judge. 

KNAPPEN, Circuit Judge. Thèse appeals are from decrees in the 
respective causes dismissing the bills of complaint on final hearing on 
pleadings and proofs. The important facts are thèse : 

In 1905 corporations organized under the Michigan mining law 
were empowered to "subscribe for, purchase, own and dispose of stock 
in any company organized under * * * any * * * laws, for- 
eign or domestic, for the purpose of mining, refining, smelting or man- 
ufacturing any or ail kinds of ores or minerais." P. A. Mich. 1905, No. 
105, pp. 153, 154. The Calumet & Hecla Mining Company was incor- 
porated in 1871 under the Michigan mining laws. Its mining opéra- 
tions were carried on in Houghton county, in the Upper Peninsula of 
Michigan. Its mining properties were large and valuable, and its op- 
érations highly profitable. It was the largest copper producer in the 
lake région. After the passage of this statute, the bill for which was 
introduced at its suggestion, it entered upon a pronounced policy of 
expansion. It purchased a large acreage of land belonging to the Man- 
itou and Frontenac Companies. During the same year, or the next, it 
bought large stock interests in the Superior, La Salle, and Gratiot Min- 
ing Companies, neither of which was then producing. During the 
winter of 1906-07 it purchased a large amount of stock of the Osceola, 
Allouez, and Centennial Companies, and obtâined from other stock- 
holders in the Osceola Company sufficient stock proxies to enable it to 
control the élection of directors, and thus of ofiîcers of that company. 
In 1907 Albert S. Bigelow, who was the owner of a large stock interest 
in the Osceola, and held a small amount of stock in the Calumet & 
Hecla, filed two separate bills in equity, alleging that the stock purchas- 
es so made by the Calumet & Hecla were in violation of the fédéral 
Anti-Trust Act (Act July 2, 1890, c. 647, 26 Stat. 209 [Comp. St. 1913, 
§§ 8820-8830]), the Michigan statute against trusts and monopolies, as 
well as common-law prohibitions. The land purchases mentioned were 
attacked as illégal, as being in excess of the acreage which the Michi- 
gan statutes permitted a mining company to hold. It was sought to re- 
strain the Calumet & Hecla from voting its Osceola stock and proxies 
in the élection of directors of that company. Decree was asked, va- 
cating the alleged excessive land purchases, and enjoining the Calumet 
& Hecla from purchasing or voting stock of its own or soliciting prox- 
ies of other stockholders in other mining companies, as part of an al- 
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leged plan for obtaining the management and control of such com- 
panies, and from arranging for alleged contemplated joint opérations 
between the Calumet & Hecla, Allouez, Centennial, and Osceola Com- 
panies, including the joint use of shafts and the hauling, crushing, and 
smelting of the products of those mines by the railroads, stamp mills, 
or smelters of the Calumet & Hecla Company. In the opinion fded by 
the District Judge, upon application for preliminary injunction, in one 
of the Bigelow Cases, the claims of plaintifï therein and the relation of 
the varions companies there involved are stated. Bigelow v. Calumet 
& Hecla Min. Co. (C. C.) 155 Fed. 869. This court affirmed the de- 
cree of the Circuit Court (reported 167 Fed. 704), which dismissed the 
bills in the Bigelow Cases upon final hearing, and in so doing held valid 
the Michigan act of 1905 and the alleged excessive land purchases, and 
held that the Calumet & Hecla thus had the statutory power to purchase 
and hold the stocks of other corporations there involved, including the 
power to vote the same to the extent of placing in the directories of 
such companies a majority of its own sélection from its own board and 
officers, and that such action was not of itself illégal as a combination 
in restraint of trade or commerce, in violation of either the fédéral or 
State anti-trust laws, in the absence of évidence of an unlawful intent 
to so use such power as to bring about a prohibited restraint or mo- 
nopoly, and that the burden of showing acts and circumstances es- 
tablishing the fact that an unlawful resuit was contemplated, and would 
ensue unless checked was upon those asserting the illegality of the con- 
tract assailed. It was held that such burden had not been sustained. 
167 Fed. 721, 727, 94 C. C. A. 13, and following. 

The mines of the Calumet & Hecla are upon the Calumet conglom- 
erate Iode and the Osceola and Kearsarge amygdaloid Iodes, which un- 
derline the'surface in the order named. The conglomerate Iode, upon 
the Calumet & Hecla property, is the most valuable of the Iodes, and 
by 1905 had been in considérable part worked ont, and the life of the 
mine was known to the management to be limited, unless further use 
could be found for its large equipment and organization. This court 
found, as did the Circuit Court, that the controlling motive and pur- 
pose of the Calumet & Hecla in acquiring its interests in the mining 
properties mentioned was to extend its industrial life, and keep up and 
increase, if possible, its production and net earnings, and that the évi- 
dence fairly negatived a design to stifle compétition or create monop- 
oly and "to préjudice other stockholders generally of either company 
associated, or to interfère with the integrity of either company," and 
that the évidence did not indicate any contemplated use of the fa- 
cilities of the associated companies, "except upon ternis and in man- 
ner mutually advantageous." 167 Fed., at page 729, 94 C. C. A. 13. A 
common management with separate detailed organization was recog- 
nized as contemplated. After the termination of the Bigelow litiga- 
tion, Bigelow and his associâtes, including the présent plaintiff, made 
through the latter a sale to the Calumet & Hecla of substantially ail, 
and ( with the exception of part of plaintiff's holding in the Tamarack 
and Isle Royale) perhaps ail of their holdings in the Osceola, Seneca, 
Tamarack, Ahmeek, Laurium and Isle Royale Companies ; the last five 
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named companies having been up to that time operated in connec- 
tion with the Osceola under the Bigelow management. 

Before the close of 1909 the Calumet & Hecla, although a majority 
stockholder in but 5 of the 11 other companies,^ was, with the aid of 
proxies, in the effective management and control of each of the 11. 
Nine of thèse were Michigan corporations ; the Isle Royale being or- 
ganized under the New Jersey statutes and the Gratiot being a Maine 
corporation. Ail but the La Salle, Seneca, Laurium, and Gratiot (and 
perhaps the Superior) were producers. In the spring of 1910, of th<, 
two gentlemen who were président and vice président, respectively, 
of the Calumet & Hecla, one was président of each of the other 11 com- 
panies ; the other being vice président except where no such officer was 
had. Ail 12 companies had the same secretary and treasurer, and the 
same gênerai manager. The Calumet & Hecla had fîve directors, in- 
cluding its président, vice président, and gerueral manager. The ma- 
jority of the directors of each of the other 11 companies were direc- 
tors of the Calumet & Hecla. But one company had more than one 
director aside from the Calumet & Hecla directors and officers. Three 
of the nine directors of the Allouez were independent ; but its board 
included ail five of the Calumet & Hecla directors, together with its at- 
torney. 

In the spring of 1910, the président, vice président and gênerai man- 
ager originated, and subsequently worked out, a plan for the virtual 
consolidation of the 12 companies, by an actual consolidation under the 
Michigan statute ^ of ail but the Isle Royale and Gratiot (which, being 
nonresident corporations, could not corne in under the statute), and the 
purchase of their properties by the Consolidated company. The plan 
of consolidation naturally involved the valuing of each of the 12 prop- 
erties as the basis for the allotment of stock in the Consolidated com- 
pany; and this valuation involved the amount of rock minable in each 
property, the estimated cost per ton of opération, the estimated num- 
Ijer of pounds of copper per ton of rock, and the estimated future 
value of copper. The three officers worked out by themselves the entire 
détails of the plan, including valuations and the allotments of stock, 
without Consulting any of the other directors or stockholders of any 
of the companies involved until the completed plan was laid before 
the directors' meetings of the several companies in November of that 
year. The plan provided for issuing 400,000 shares of stock (par value 
of $25 each),* of which 240,000 shares were to go to the Calumet & 
Hecîa (170,834 shares representing its mines and 69,166 shares rep- 
resenting its holdings in the other companies), 62,607 shares to be left 
in the treasury for future requirements, and the remaining 97,393 
shares to be divided among the remaining 11 companies, including the 
proposed allotment to the Isle Royale and the Gratiot on the purchase 
of their properties ; the ratio of exchange of new stock for old rang- 

1 The eleven companies are the Allouez, Centennial, Gratiot, La Salle, Os- 
ceola, Superior, Laurium, Seneca, Isle Royale, Ahmeek, and Tamarack. 

2 Conip. Laws Mich. 1897, §§ 7015-7018. 

« The Michigan consolidation statute limita capitalization thereunder to 
$10,000,000. 
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ing from 2.40 in the case of the Calumet & Hecla, through '"/loo in the 
case of the Tamarack and ''/loo in the case of the Isle Royale, down to 
V200 in the case of the Gratiot. 

The plan as so worked out was presented to the directors of the Cal- 
umet & Hecla at a meeting in Boston on November 15th, and a vote 
had that before further action be taken the Calumet & Hecla join with 
the other companies in the employment of a compétent person to in- 
vestigate, check up, and verify the relative valuations of the several 
properties and the distribution of stc ;k. On the next day similar ac- 
tion was taken, at the same place, by ihe boards of directors of each of 
the 11 other companies. A week later the various boards of directors 
voted to engage in the joint employment of a given engineer. On De- 
cember 14th (21 days after his employment) the engineer reported, ap- 
proving the plan as previously f ormulated by the three officers (includ- 
ing their valuations and allotments of stock), unless in one compara- 
tively unimportant particular. Two days later the engineer's report was 
adopted, and on December 22d notice of spécial stockholders' meeting 
of each of the interested companies was called for March 7th then next , 
the notice being accompanied by a copy of the circular letter sent to the 
Calumet & Hecla stockholders which set out the plan in full (and to 
which was appended a copy of the engineer's report), as well as a spé- 
cial circular, addressed to the stockholders of the respective companies, 
recommending the consolidation, and including a statement of the 
supposed spécial advantages of the consolidation to such company. 
Thèse notices were accompanied by forms of proxies running to cer- 
tain officers of the Calumet & Hecla, with request for their exécution 
and return by stockholders approving the plan and unable to be prés- 
ent. Before thèse stockholders' meetings were held, four separate 
suits were begun by stockholders (including plaintifif) in the Osceola and 
Ahmeek to enjoin the consolidation. Pending the suits, voting upon 
the plan by the stockholders was permitted, and by a majority vote of 
the stockholders of ail the companies except the Laurium the proposed 
consolidation was finally approved. The Laurium stockholders by in- 
formai vote favored the consolidation, but pending the suits the con- 
solidation was abandoned, and the abandonment was effected by an ad- 
verse vote of the Laurium stockholders, had November 16, 1911 (the 
Calumet & Hecla held 84 per cent, of the Laurium stock), in pursuance 
of express action of the Calumet & Hecla board of directors ; no other 
of the interested companies having so voted. The expenses of the pro- 
posed consolidation were apportioned between the 12 companies. 

Immediately upon the abandonment of the consolidation plan, the 
management adopted a radical change in the milling arrangements of 
the Superior, Isle Royale, Tamarack, Allouez, and Centennial. The 
plan and conditions which gave rise to it are thèse : The Osceola, Al- 
louez, Tamarack, and Centennial mines are adjacent to each other. The 
Osceola and Tamarack stamp mills are on the west shore of Torch 
Lake, in a southerly direction from the mines, and adjoin each other. 
They hâve a certain mutuality of riparian rights for the dumping of 
sands, and own together the stock of a pumping and electrical company, 
which supplies the stamp mills of both mining companies. The Cen- 
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tennial and Allouez rock was stamped at the Point Mills, on the north 
shore of Portage Lake (about 8 miles further south than the Tamarack 
mills), involving a rock haul of 21 miles in the case of one and of 
18 miles in the case of the other. The Point Mills are owned by the 
Lake Milling, Smelting & Refining Company, whose stock was owned 
by the Centennial and Allouez in equal proportions. The Tamarack 
had two stamp mills, and it is claimed that, in view of its decreasing 
production, it needed but one. The Isle Royale mine and mills are on 
the south side of Portage Lake, several miles northwest of Point Mills, 
and Southwest of the Tamarack mines. Its mill is about 1% rniles 
from its mine; its rock being transported over its own railroad. Its in- 
creasing production, if continued, would seem to require more stamp- 
ing facilities. The Superior mine is in the vicinity of the Isle Royale. 
It was beginning to produce, was without milling facilities and needed 
them. 

The plan was to hâve the Allouez and Centennial rock stamped at 
the Tamarack mills, instead of at the Point Mills, thus saving a haul 
of 8 miles in each case, and to stamp the Superior rock and the surplus 
of the Isle Royale at the Point Mills. This involved building a spur 
line from the Superior mine to the Isle Royale railroad, a contract be- 
tween those two companies for the hauling of Superior rock over a 
portion of the Isle Royale railroad, and the hauling of Isle Royale rock 
from its own road several miles to the Point Mills ; also the pur- 
chase by the Isle Royale Company of an amount of stock in the L. M. S. 
& R. Co., supposed to carry with it the right to the use of two "heads," 
the sale by the Tamarack to the L. M. S. & R. Co. of one of its mills 
and a portion of its interest in the pumping and electrical company, 
and the further equipment by the L. M. S. & R. Co. of the Point Mills 
and the Tamarack mill, to meet the increased use to which its mills 
were to be put in the milling of Isle Royale and Superior rock, as well 
as the rock of an outside company (the Hancock) ; the means for such 
improvements to be derived from a stock increase and stock sale to the 
Superior, Isle Royale, and Hancock. The Isle Royale directors voted 
to contract with the Superior for transporting its rock, and to buy a 
portion of the L. M. S. & R. Co. stock. The Tamarack directors voted 
to sell part of its mill and part of its pumping and electrical stock, 
and a meeting of the Tamarack stockholders was called to vote on the 
selling proposition. No question seems to bave been intended for sub- 
mission to the Isle Royale stockholders. 

Thereupon plaintiff filed the présent bills, one in his capacity as 
Isle Royale stockholder, the other as a stockholder in the Tamarack. 
The bills charge an original and continuing intention on the part of the 
Calumet & Hecla, in obtaining such corporate control, to destroy the 
existence of the Isle Royale and Tamarack as corporations and to ab- 
sorb their properties, and attack both the attempted consolidation and 
the proposed milling plan as fraudulently unfair to the Isle Royale and 
Tamarack and their stockholders. The bills also make further charges 
of fraudulent mismanagement not necessary to hère set out. The 
acts charged are alleged to violate both the state and fédéral anti-trust 
acts. Perpétuai injunction is asked against the voting by the Calumet 
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& Hecla of stock in the Tamarack and Isle Royale, respectively, so 
held by it or controlled through proxies, for the élection of officers or 
directors of the Calumet & Hecla to be directors of the Tamarack and 
Isle Royale respectively, and from voting such stock of the Tamarack 
and Isle Royale, respectively, for the purpose of placing the Calumet 
& Hecla in control of boards of directors of the Tamarack and Isle 
Royale, or for the purpose of maintaining the CaluiBCt & Hecla in 
such control. There was also a prayer for gênerai relief. 

It follows from the Bigelow décision, that the Michigan statute of 
1905 empovvered the Calumet & Hecla to buy and own stock interests 
in the Tamarack and Isle Royale, as well as in the other companies 
involved, for the purpose of controlling those companies also, in the 
sensé in which stockholders control corporate administration, and to 
vote such stocks and employ such proxies of other stockholders for 
the élection of Calumet & Hecla directors as Tamarack and Isle Royale 
directors and as directors of the other companies in question ; and if 
the Bigelow décision is to be followed, we must hold that no violation 
of the anti-trust laws, state or fédéral, results from the mère stock 
ownership and stock voting in question, and the existence of practical- 
ly common boards of directors, of gênerai officers, and a common man- 
ager for ail the companies, including the facts that salaries of officers 
and manager are apportioned by the boards of directors between the 
various companies, and that charges for services performed by the 
Calumet & Hecla to the other companies are determined by a common 
management. We also think that no stifling of compétition is created 
by the method in which sales of copper produced by the différent com- 
panies was made and controlled by the Calumet & Hecla management. 
The évidence shows that purchasers as a rule designate the brand of 
copper desired ; that no two companies make the same brand, except 
as the Tamarack, Ahmeek, and Osceola make a brand known as the 
"Tamarack-Osceola" ; and that the cases in which the management 
is left to détermine what company shall make a given sale are unsub- 
stantial and insignificant. We also think the évidence fails to show 
any improper curtailment of production, actual or intended, or disre- 
gard of proper économies tHerein. 

Since this case was submitted to us for décision, Congress has passed 
"an act to supplément existing laws against unlawful restraints and mo- 
nopolies, and for other purposes" (Act No. 212, approved October 15, 
1914, 38 Stat. 730, c. 321), the seventh section of which forbids, within 
certain limitations, the acquisition by any corporation engaged in com- 
merce of the stock in whole or in part of another corporation likewise 
engaged in commerce, "where the effect of such acquisition may be * to 
substantially lessen compétition between the corporation whose stock 
is so acquired and the corporation making the acquisition, or to restrain 
such commerce in any section or community, or tend to create a 
monopoly of any line of commerce." Section 8 provides that after 
two years from date of the approval of the act "no person at the same 
time shall be a director in any two or more corporations, any one of 
which has capital, surplus, and undivided profits aggregating more 

* Italics ours. 
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than one million dollars, engaged in whole or in part in commerce, 
* * * subject to the act to regulate commerce, * * * jf guch 
corporations are, or shall hâve been theretofore, by virtue of their 
business and location of opération, competitors, so that the élimina- 
tion of compétition by agreement between them would constitute a vio- 
lation of any of the provisions of any of the anti-trust laws." We hâve 
not had the benefit of the views of counsel upon this statute, but we 
assume that section 7 is not intended to be rétroactive, and that it is 
thus unnecessary to consider what would otherwise be its efïect upon 
the Michigan statute as construed in the Bigelow Cases. And as sec- 
tion 8 of the récent fédéral statute is not yet operative, we shall disre- 
gard that statute, so far as concems présent and direct efïect upon the 
Michigan statute. We therefore consider the Bigelow décision ap- 
plicable to the instant case. 

[1] The Bigelow Case does not, however, décide that a court of 
equity could not, and should not, give appropriate rehef, for the pro- 
tection of the interests of minority stockholders, on proof of a purpose 
on the part of the controlling corporation to absolutely dominate the 
controlled company, and the existence of a substantial conflict of inter- 
est between such companies, accompanied by an actual attempt to ac- 
complish a prejudicial domination. On the other hand, the rule, inde- 
pendently of state or national anti-trust statutes, is fundamental that 
one in control of a majority of the stock and of the board of direc- 
tors of a corporation occupiés a fiduciary relation towards the minority 
stockholders, and is charged with the duty of exercising a high degree 
of good faith, care, and diligence for the protection of such minority 
interests. Every act in its own interest to the détriment of the holders 
of minority stock becomes a breach of duty and of trust, and entitles 
to plenary relief from a court of equity. Jackson v. Ludeling, 88 U. 
S. (21 Wall.) 616, 624, 625, 22 L. Ed. 492; Jones v. Electric Co. (C. 
C. A. 8), 144 Fed. at page 771, 75 C. C. A. 631 ; Wheel^r v. Abilene, 
etc., Bldg. Co. (C. C. A. 8) 159 Fed. 391, 394, 395, 89 C. C. A. 477, 
16 L. R. A. (N. S.) 892, 14 Ann. Cas. 917; 3 Clark & Marshall on 
Corporations, at page 2289. 

[2] In the absence of express statutory provision, a corporation 
has no power to purchase stock of other corporations for the purpose 
of controlling their management. De La Vergne Co. v. German Sav. 
Inst., 175 U. S. 40, 54, 55, 20 Sup. Ct. 20, 44 L. Ed. 65 ; Anglo- 
American Land Co. v. Lombard (C. C. A. 8) 132 Fed. 721, 736, 68 C. 
C. A. 89. And it seems beyond question that such statutory right of 
stock ownership in another corporation, and the control thereby given, 
efifect no change in the fiduciary obligation which would exist on the 
part of majority holders toward minority holders in the absence of 
statute expressly permitting such ownershio. 

The meritorious questions are thus whether the Calumet & Hecla 
is shown to be abusing its power for its own advantage, and to the 
préjudice of the minority stockholders in the Isle Royale and Tam- 
arack, and, if so, what remedy is appropriate. 

[3] A preliminary objection, that the bills of complaint do not show 
compliance with fédéral equity rule No. 27 (198 Fed. xxv, 115 C. C. 
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A. xxv), formerly old rule No. 94, must be disposée! of. We think 
there is nothing in this objection. The bills allège lack of collusion, and 
the record négatives its existence. The suit, if successful, would be 
detrimental to the interests of the majority of the directors of the 
Isle Royale and Tamarack, in their capacities as directors and stock- 
holders in the Calumet & Hecla, and the latter cornpany practically 
held sufficient voting power to control the stockholders' meetings of 
both the Tamarack and Isle Royale. Under thèse circumstances, the 
prosecution of thèse suits should not be intrusted to the officers and 
directors of the Tamarack and Isle Royale; m.oreover, presumptively 
any request for such action, addressed to either directors or stock- 
holders, would hâve been unavailing. Such request was therefore 
unnecessary. Delaware & Hudson Co. v. Albany, etc., Rv. Co., 213 U. 
vS. 435, 446, 29 Sup. Ct. 540, 53 L. Ed. 862, and following, and cases 
there cited; Rogers v. N. C. & St. L. R. R. Co, (C. C. A. 6) 91 Fed. 
at page 307 and following, and page 313, 33 C. C. A. 517. 

[4] We may add that the fédéral courts hâve jurisdiction of thèse 
suits on the ground of diversity of citizenship, and irrespective of the 
existence of fédéral questions. The fact that the Tamarack suit is 
brought by plaintiflf as a stockholder, and for the benefit of other 
stockholders, in that cornpany, and that the latter and the Calumet & 
Hecla are Michigan corporations, does not destroy the diversity of 
citizenship; for, as the Tamarack is controlled by the Calumet & 
Hecla, it will, for the purposes of this suit, be deemed antagonistic 
to the plaintiff, and so properly aligned as défendant. Dodge v. Wool- 
sey, 18 How. 331, 346, 15 L. Ed. 401; Doctor v. Harrington, 196 U. 
S. 579, 587, 25 Sup. Ct. 355, 49 L. Ed. 606, and cases cited ; New Al- 
bany Waterworks v. Louisville Banking Co. (C. C. A. 7) 122 Fed. 776, 
778, 58 C. C. A. 576. 

[5] Turning to the merits : In the plan of consolidation the physical 
properties of the Calumet & Hecla were valued at upwards of $42,000,- 
000. This included an estimate of more than 30,000,000 tons of con- 
glomerate rock, with an average copper content of 30 pounds to the 
ton, at an estimated copper price of 131/2 cents per pound during the 
entire life of the mine. Its conglomerate sands were valued at $4,- 
120,000. The Tamarack's assets were valued at $3,305,000, entirely 
for equipment and sands, nothing being allowed for mines. The Isle 
Royale assets were valued at $2,625,000. Thèse valuations are at- 
tacked as fraudulently unfair. In the Bigelow litigation, the then 
gênerai manager of the Calumet & Hecla (who still holds that posi- 
tion) testified in 1907 that upon the conglomerate Iode the Calumet & 
Hecla had 720 acres worked out, 320 acres with fair prospects, a like 
amount developed, and about 600 acres known or supposed to be poor ; 
that at the then rate of working the Calumet's conglomerate Iode 
would be exhausted in from 10 to 15 years, and that in the 640 acres 
mentioned approximately 20,000,000 to 25,000,000 tons was estimated 
as ultimately to be expected. In 1908-lPlO, inclusive, nearly 2,000,- 
000 tons of rock were mined annually from the conglomerate Iode. 

Plaintiff, who is admittedly a compétent mining engineer, and who 
for three or four years previous to their acquisition by the Calumet & 
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Hecla was associated under the Bigelow management in the opération 
of the Tamarack and Isle Royale mines, testified that in his opinion 
the Calumet & Hecla's physical properties were overvalued to the 
extent of at least 30 per cent. ; that there was no value in the con- 
glomerate sands ; that in his opinion the Isle Royale was undervalued 
to the extent of some $6,000,000; and the Tamarack undervalued to 
the extent of about 60 per cent. He attacked the gênerai plan of val- 
uation as unfair, and as inherently and radically wrong, in that (1) 
it merely estimated the amount of rock in each mine; (2) assumée! 
that the average price of copper for many years past would remain the 
same during the life of the longest mine (perhaps 60 years) ; and (3) 
in that the economical cost of mining the amount which could profit- 
ably be mined each year, and thus the life of the mine (ail necessary 
in determining présent worth), were merely assumed. He declared 
that: 

"Some of thèse assumptions are so radically erroneous that I cannot con- 
celve of thelr being innocently taken." 

Respecting the assumed economical annual output, he said that he 
knew of "no basis upon which that calculation could be made so as 
to hâve even a semblance of correctness." The objection to the method 
of arriving at présent worth he declared " a purely accounting objec- 
tion ; it is not a question of ideas, a visionary question ; it is an ab- 
solute fact in accounting that it is wrong" ; and that the fact that 
there would be différent terms of life for the différent mines "ren- 
ders this method of reaching relative valuations an improper one." 
Respecting the proposed milling plan, he testified, in effect, that the 
annual expense of transporting Isle Royale rock to the Point Mills 
in amount sufficient to employ the proposed two new heads, if 
capitalized and added to the amount provided to be paid by the Isle 
Royale for the L. M. S. & R. Co. stock, would reach an amount more 
than double the cost of enlarging the présent Isle Royale mill, to 
say nothing of the extra cost of hauling rock from the présent mill to 
the Connecting road, and that there was ample room at the présent Isle 
Royale mill site for the necessary enlargement; that the Tamarack 
needed the entire of its présent mills, and that the proposed sharing of 
the Tamarack's dumping grounds would be detrimental to the Tama- 
rack; that the expenditure of money for the treatment of sands 
was unjustified, because the sands were worthless; that, in his judg- 
ment, the rate to be paid by the Superior to the Isle Royale was in- 
adéquate; that, as against thèse disadvantages, he knew of no ad- 
vantages to either the Tamarack or the Isle Royale. 

That the new facilities were désirable to the Superior, Allouez, and 
Centennial is obvions, for the Superior had no milling facilities, and 
the Allouez and Centennial saved each a haul of eight miles. It is 
conceded that one of the objects of the Calumet & Hecla in acquiring 
stock in the subsidiary companies was to obtain employment thereby 
for the Calumet & Hecla organization, which included its ofïïcers, 
foundry, machine shop, and other equipment. The Calumet & Hecla's 
interest in the proposed Consolidated company would amount to 
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71 per cent, of the immediately issued stock. Respecting tlie mîlling 
plan, its interest in the Allouez, Centennial, and Superior was greater 
than in the Tamarack and Isle Royale; its stockholding in the Allouez 
amounting to 43 per cent., in the Centennial to 48.03-[- per cent., ia 
the Superior to 50.1 per cent., of the whole, as against 32.33-i- in the 
Tamarack and 18.33-f- per cent, in the Isle Royale. 

In view of thèse facts, the history and development of the consolida- 
tion plan, the absolute domination in fact by the Calumet & Hecla of 
ail the other companies, so far as boards of directors and executive ofïi- 
cers are concerned, its measurable control over the stockholders of such 
other companies, and the express testimony on the part of a compétent 
witness that both the consolidation and the milling plans were against 
the interests of the Tamarack and Isle Royale, the burden, we think, 
rested upon the Calumet & Hecla to show its good faith and the pro- 
priety of its action ; to show, in other words, that it had not disregard- 
ed its fiduciary relation for its own benefit and to the préjudice of the 
Tamarack and Isle Royale, assuming, as we do for présent purposes, 
that its conduct with respect to both such plans is hère material. Har- 
rison V. Thomas (C. C. A. 5) 112 Fed. 22, 29, 50 C. C. A. 98; Robotham 
V. Insurance Co., 64 N. J. Eq. 673, 710, 53 Atl. 842 ; Miner v. Ice Co., 
93 Mich. 97, 111, 112, 53 N. W. 218, 17 L. R. A. 412. 

Défendants presented no testimony whatever challenging the correct- 
ness of plaintiff's testimony in criticism of the milling plan, the only 
testimony upon that subject on the part of défendants being that of the 
vice président of the Calumet & Hecla, who, as a witness for plaintiff, 
stated the object of the milling plan as related to the varions companies 
affected ; but his testimony does not amount tO' a déniai of the proposi- 
tions embraced in plaintiff's testimony afterwards introduced, even if 
the competency of the witness to testify on the subject were assumed. 
No défense was offered in explanation of whatever discrepancy existed 
between the testimony of the Calumet & Hecla officers in the Bigelow 
Case respecting the remaining conglomerate rock and the estimâtes en- 
tering into the valuation for consolidation purposes, except as défend- 
ants proved by one of their engineers a map showing the workings of 
the Calumet & Hecla on the conglomerate Iode. From this map it 
would appear that the actual remaining rock content of this Iode fuUy 
equaled the tonnage estimated under the consolidation plan, but it did 
not show the copper content of this rock. No attempt was made to 
meet by testimony plaintiff's attack upon the consolidation plan general- 
ly, or upon the correctness of the valuation put upon the Calumet & 
Hecla, Tamarack and Isle Royale properties. The f ailure to produce 
(or to account for the nonproduction of) any of the other officers of the 
Calumet & Hecla, including its président, its gênerai manager, who 
actively participated with the président in the development of the con- 
solidation plan, and who was presumably faniihar with the merits and 
demerits of the milling plan, or even the engineer employed to report 
upon the propriety of that plan, raises a more or less cogent inference 
that the testimony of such witnesses would be against the interest of 
the Calumet & Hecla. Kirby v. Tallmadge, 160 U. S. 379, 383, 16 Sup. 
et. 349, 40 L. Ed. 463. 
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We do not think plaintiff's testimony as to the milling and consolida- 
tion plans should be disregarded, as representing only his opinion, in 
the absence of testimony disputing it. His acknowledged competency 
entitles it to some degree of crédit, even though his spécifie estimâtes 
of the value of Isle Royale and Tamarack may seem extravagant. Nor 
do we think the efïect of the withdrawal of the consolidation plan, un- 
der the circumstances in which it occurred, is entirely neutralized by 
the explanation that such abandonment became necessary because the 
delay had thrown the figures out of adjustment, and because it could 
not be known how long the delay would continue, and because it was 
necessary to continue the work of the several companies along a différ- 
ent line if the consolidation was not to be effected. 

[6] We bave not overlooked the considérations, as affecting the plan 
of consolidation, that the plan was actually adopted not only by the di- 
rectors, but by a three-fifths vote of the stockholders of the varions 
companies concerned, or the action of the Boston Stock Exchange in 
approving the plan. Nor, in considering the milling plan, hâve we fail- 
ed to recognize that the Tamarack lands could not be sold without the 
consent of its stockholders ; nor the fact that stockholders other than 
plaintiff are not shown to hâve complained of the milling plan ; nor that 
the Calumet & Hecla has only a minority interest in the Tamarack and 
Isle Royale. A control purposely gained and exercised by a minority 
stockholder with the aid of proxies of other stockholders may hâve 
the same eflfect as a control by actual stock majority. See United 
States V. Union Pacific R. R. Co., 226 U. S. 61, 33 Sup. Ct. 53, 57 L. 
Ed. 124. 

We bave given the subject the more careful thought from the fact 
that the able judge who heard the testimony and viewed the premises 
was of opinion that no case was made out. The fact that the trial judge 
heard the witnesses carries, however, less than the usual force, from 
the fact that the case does not really turn, in our judgment, upon an 
actual conflict of testimony or largely upon credibility of witnesses. 
As we hâve said, we think plaintiff's testimony could not be entirely 
ignored; and it could scarcely be suggested that a mère view of the 
premises showed plaintiff's engineering and financial propositions in- 
correct. We of course hâve no means of knowing what showing de- 
fendants could bave made, had they attempted to meet the case present- 
ed by the plaintiff, as respects the alleged unf aimess of both the consoli- 
dation plan and the milling plan. We are, however, impressed that de- 
fendants hâve failed to meet the substantial prima facie showing made 
by plaintiff, to the effect that both the consolidation plan and the milling 
plan are prejudicial to the rights of minority stockholders in both the 
Tamarack and Isle Royale, and unduly favorable to the interests of the 
Calumet & Hecla. 

If this is so, it seems to follow that the Calumet & Hecla has failed 
to exercise that degree of care and diligence for the protection of mi- 
nority interests in the Tamarack and Isle Royale which its fiduciary re- 
lations demanded. In the bare fact of consolidation there is not, neces- 
sarily, a conflict of interests ; that is to say, a consolidation on proper 
terms may well be to the best interests of ail the subsidiary companies 
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and the Calumet & Hecla as well; and, in the absence of législation 
superseding the Michigan statute as previously construed by this court, 
we are not prepared to say that such consolidation would, necessarily, 
as matter of law, violate the anti-trust laws. A consolidation is, how- 
ever, distinctively a transaction of bargain and sale, involving not only 
ihie advisability of buying and selling, but compensation in each direc- 
tion. The Calumet & lîecla vvas, in the transaction in question, both 
buyer and seller. Its président and vice président were large stockhold- 
ers in the Calumet & Hecla, with comparatively small holdings in the 
subsidiary companies. In those circumstances, its relations toward the 
Tamarack and Isle Royale were necessarily adverse. It, however, so 
far as preliminary action by the board of directors is concerned, in 
effect fîxed the compensation which it was in part to pay for the prop- 
erties to be acquired, as well as the price, the entire of which it was to 
receive, on the sale of its own property. It failed to consult other stock- 
holders or directors of the controlled companies, or to employ inde- 
pendent engineers and accountants to formulate the plan itself, before 
its présentation to the boards of directors controlled by the Calumet & 
Hecla. The action of the boards of directors of the subordinate com- 
panies, and the prédominant influence and success of the Calumet & 
Hecla would naturally go far toward securing the approval of stock- 
holders, few of whom ever attended stockholders' meetings. 

As respects the exercise of care and diligence for the protection of 
minority interests in the Tamarack and Isle Royale, considérations of a 
somewhat similar nature to those involved in the consolidation plan 
apply to the milling plan. This plan likewise involved bargain and 
sale, and a radical change in the property holdings and facilities of both 
the Tamarack and Isle Royale, which changes (if plaintiff's testimony 
as to their disadvantages is to be given any considération) might prove 
seriously detrimental to the separate interests of those companies, and 
even more detrimental than now, should those companies at any time, 
as they may, pass out of a common management and control. 

[7] It is urged that the consolidation plan should be regarded as a 
closed incident. While the incident is closed, in the sensé that no relief 
is required as against the attempt in question, it is not, we think, un- 
worthy of considération as affecting the important questions whether 
the conduct and dealings of the Calumet & Hecla toward the Tamarack 
and Isle Royale, and its attitude toward the interests of those com- 
panies, entitles plaintifï to relief of any kind; and, if so, what relief 
is appropriate. Generally speaking, a minority stockholder may sustain 
an action in a court of equity for relief in his own name, not only in 
case of ultra vires action by the directors or of such actually f raudu- 
lent transaction by such directors as will resuit in serions injury to the 
interests of minority shareholders, but also where a board of directors, 
or a majority of them, are acting for their own interests in a manner 
destructive of the corporation itself or of the rights of the other share- 
holders. Hawes v. Oakland, 104 U. S. 450, 460, 26 L. Ed. 827 ; Corbus 
V. Gold Mining Co., 187 U. S. 455, 463, 23 Sup. Ct. 157, 47 h. Ed. 256; 
Gamble v. Queens County Water Co., 123 N. Y. 91, 99, 25 N. E. 201, 
9 L,. R. A. 527. Such latter action is a breach of fiduciary relation. 
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Breach of duty and abuse of fiduciary obligation do not necessarily in- 
volve "intentional moral delinquency." If the act amounts to what the 
law considers a breach of trust, a disregard of duty, it is sufficient. 
Dodge V. Woolsey, 18 How. 331, 345, 15 L. Ed. 401. See Pollock v. 
Farmers' Loan & Trust Co., 157 U. S. 429, 553, 15 Sup. Ct. 673, 39 
L,. Ed. 759. A breach of trust by one occupying a fiduciary relation, 
even while in the exercise of a lawful power, "is as fatal in equity to 
the résultant act or contract as the absence of the power." Jones v. 
Electric Co. (C. C. A. 8) 144 Fed. 765, 771, 75 C. C. A. 631 ; 3 Clark & 
Marshall on Corporations, p. 2289. 

It Vfould be going entirely toc far to say that the Calumet & Hecla 
is shown to intend to appropriate the property of the Tamarack and 
Isle Royale, or of any of its controUed companies, without what the 
Calumet & Hecla deems proper compensation therefor. But we think 
it well within reason to find that it has f rom the start been, and still is, 
its intention, through its prédominant influence, to accomplish, if pos- 
sible, in one form or another, a virtual consolidation of its own and its 
controlled companies. The effect of such action would be to terminate 
the independent control.of thèse companies in their own sole interest; 
that is to say, in an interest regardless of the interests of the Calumet 
& Hecla. No matter how proper the Calumet & Hecla may think a 
given plan to be, it cannot appropriately represent the Tamarack and 
Isle Royale in determining either the f act or method of such acquisition 
or the question of compensation to those companies. In view of the 
showing made by this record with respect to the consolidation and mill- 
ing plans, we think plaintiff entitled to some reasonable measure of pro- 
tection against future action by the Calumet & Hecla, in the représenta- 
tion of the interests of the Tamarack and Isle Royale, when adverse to 
those of the Calumet & Hecla, unless plaintifï's conduct has disentitled 
him to considération. 

It is urged that such resuit follows from his participation in the sale 
to the Calumet & Hecla of holdings of Tamarack and Isle Royale stock, 
and in the alleged f act that the Calumet & Hecla has only the same kind 
of joint control over those companies which the Osceola had under the 
Bigelow management. While plaintifï's plight may not violently appeal 
to purely sentimental considération, it would seem enough to say of the 
proposition in question that plaintiff, in selling so much of his stock as 
he then sold, had the right to assume (as was presumed by the court in 
the Bigelow Cases) that the Calumet & Hecla would not so employ its 
stock as to "préjudice other stockholders generally of either company 
associated, or to interfère with the integrity of either company," or to 
use the f acilities of the associated companies except upon tenus and in 
manner mutually advantageous to majority and minority stockholders. 
While such common management has not, we think, been shown to 
bave prejudiced the interests of the Tamarack and Isle Royale stock- 
holders as respects ordinary opération of their mining business, yet ex- 
traordinary changes, affecting integrity of organization and means of 
independent opération, stand upon a différent footing. Such changes 
are not mère matters of internai management, but, if seriously impair- 
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ing the interests of other stockholders, amount, we think, to such 
virtual destruction of their rights, in whole or in part, as to give right 
to relief. 

The question of appropriate remedy is not f ree from difficulty. "The 
circumstances of each case must détermine the jurisdiction of a court 
of equity to give the reUef sought," and a case should be given "such 
remedy as its circumstances may require." Dodge v. Woolsey, supra, 
at pages 344 and 345 of 18 How. (15 L. Ed. 401), respectively. The 
question is, What do the circumstances hère require? 

It would seem proper to enjoin the Calumet & Hecla from represent- 
ing, through its own directors, the interests of the Tamarack and Isle 
Royale upon new or further plans affecting their integrity as independ- 
ent companies, or the integrity of their plants. But such remedy would 
be unnecessarily confusing in practical opération. In view of what we 
hâve said, we do not think plaintifï should be denied ail remedy, unless 
and until other action shall be had affecting the integrity of the com- 
panies in which he is interested or of their plants. A continuing inten- 
tion by one corporation to absorb or destroy the interests of stockhold- 
ers in another corporation has been held to jilstify injunction against 
voting stock in furtherance of such control. 2 Clark & Marshall on 
Corporations, § 540, p. 1676; 2 Cook on Corporations (6th Ed.) § 615, 
p. 1675; Memphis & C. R. Co. v. Woods, 88 Ala. 630, 644, 645, 7 
South. 108,__7 E. R. A. 605, 16 Am. St. Rep. 81 ; 5 Pomeroy's Eq. 
Jurisp. § 305, pp. 347-8. We do not think the circumstances presented 
hère call for this remedy. We are, however, of opinion that plaintiff is 
entitled-to the reasonable restraint which a board of directors independ- 
ent of the Calumet & Hecla board would naturally bring; in other 
words, we think the Calumet & Hecla should be enjoined from voting 
its stock or employing proxies of other stockholders in the élection of 
directors for the Isle Royale and Tamarack who are, or are intended 
by the Calumet & Hecla to be, at the same time directors or ofïicers of 
the Calumet & Hecla. Such remedy would be préventive, not punitive. 
It should afford reasonable protection, without undue or unnecessary 
injury to any interests. 

As to the spécifie milling plan in question : Upon the record as hère 
made, the plaintiff would, we think, hâve been entitled, had he asked 
it, to an injunction restraining the Calumet & Hecla, the Tamarack, and 
the Isle Royale Companies from taking further action, provided the 
plan had not already been carried out, and provided no contract rights 
had been acquired by other interested companies. Eailway Co. v. Gray, 
160 Ala. 497, 513, 49 South. 347. Plaintiff 's bill does not specifically 
ask such restraint by way of final relief, his brief in this court does not 
ask it, the final decree dissolved whatever restraint before existed, and 
the record shows no attempt to préserve an existing status pending ap- 
peal. We do not know whether the plan has been carried out. If so, no 
relief could be hère given, for ail the parties interested are not before 
the court. The decree may be without préjudice to such further action, 
if any, as plaintiff may be advised to take, by supplemental bill or other- 
wise, for relief against the plan ; but as to the propriety or efficacy of 
such remédiai action at this time we intimate no opinion. 
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The decrees appealed from will be reversed, with costs, and the 
causes remanded to the District Court, with directions to take further 
proceedings not inconsistent with this opinion. 



WESTERN UNION ÏBLEGKAPH CO. v. UNIÏKD STATES & MEXICAN 

TRUST CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. March 16, 1915.) 

No. 4310. 

(Syllabus by the Court.) 

1. Corporations <S=»542 — Fraudulent Sale— Liabilitt or Stockholders— 

RiGHTS OF General Creditobs. 

A purchaser, tlirough a foreclosure sale, or otherwise, of the property 
of an insolvent corporation by a new corporation, pursuant to a plan 
or seheme of the bondholders and stockholders of the insolvent corpora- 
tion, whereby the stocliholders thereof by receipt of stock or bonds of 
the new company, or otherwise, receive beneflts equal to or greater than 
those received by, or openly offered to and rejected by, its gênerai credi- 
tors, is fraudulent In law as to the latter, and renders the new company 
and the property it purchases at such sale liable for the claims of such 
creditors against the old company, at least to the extent of the value of 
the interest secured by the stockholders of the old company in excess 
of the value of the interest secured by, or openly offered to and rejected 
by, the unsecured creditors. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2154-2160 ; 
Dec. Dig. ®=5542.] 

2. Appeal and Ebrok ©=3256, 544, 870 — Equity ®=ï>422 — Exceptions— Mat- 

TERS APPEALABLE — PRESENTATION FOB ReVIEW. 

No bill of exceptions and no exception is essential to a review, on an ap- 
peal from a final decree or order, of an interlocutory order striking out 
a part of an intervening pétition, or of a complaint in a suit in equity. 

At the entry of the final order or decree in equity ail the preceding 
interlocutory orders and decrees relative to the matters in eontroversy 
between the parties in interest therein are subject to revision by the 
court entering the final order or decree, and on an appeal therefrom they 
are reviewable by the appellate court and may be heard at the same tlme. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 1489, 
1579, 1580, 2412-2415, 2417-2420, 2422-2426, 2428, 2478, 2479, 3451, 3487- 
S489, .3491-3512 ; Dec. Dig. <©=256, 544, 870 ; Equity, Cent. Dig. §§ 932- 
944, 947-949 ; Dec. Dig. ®=>422.] 

3. Appj:al and Erroe <®=»960— Equity <g=5ll4 — Parties <g=>40 — Décisions 

APPEALABLE — LeAVE TO INTEBVENE. 

The grant of leave to intervene in a suit or proceeding in equity is gen- 
erally discretionary. 

But one who claims a lien upon or interest la spécifie property in the 
exclusive dominion and control of a court in such a suit or proceeding, 
so that such a lien or interest can be preserved, secured, or enforced only 
by an intervention in that court, has a right to intervene in the suit or 
proceeding therein, and an order denying leave so to do, or striking from 
the intervening pétition a statement of a cause of action for the préserva- 
tion, securing, or enforcing of such a lien or interest, is reviewable and 
réversible. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3825, 
3832-3834; Dec. Dig. ®=960; Equity, Cent Dig. §§ 275-279; Dec. Dig. 
<®=5ll4; Parties, Cent. Dig. §§ 60-63, 65-67; Dec. Dig. <g=>40.] 

^=aFor other cases see saine topic & KSY-NUMBER in ail Key-Numbered Dig^ests & Indezo 
221 F.— 35 
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4. Appeal and Ereob <g=»100 — Décisions Appealablb— Injunction. 

An order made after a bearing on a motion to dissolve a restralnlng 
order, and continuing it, is in effect an Injunctlon, and Is appealable. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 670- 
680; Dec. Dig. <e=>100.] 

6. Courts <©=>480 — Jtjrisdiction— Interférence with Peopebtt— Prooeed- 

iNGs IN Otiier Courts. 

A court which bas flrst lawfully acqulred domlnlon over, and the power 
to dispose of, spécifie property, may lawfully retaln exclusive jurisdlc- 
tion to adjudicate claims for liens upon or trusts and interests in It, 
until its decree of disposition of it is carried Into effect, and it may by 
Injunctlon protect the property, its decree, and tlie title under tbat decree 
against suits or proceedlngs in other courts. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 1270-1278; Dec. 
Dig. <g=>480.] 

e. Injunction <©=326 — Interférence with Property— Thrbatened Actions 
IN Other Courts— Rights dp Moetgagee. 

The prosecution or threatened prosecutlon in other courts, by credl- 
tors of a mortgagor, of actions in personam against the purchaser at a 
foreclosure sale under a decree of the foreclosing court, or against those 
claiming under sueh purchaser, upon alleged promises made, or légal 11a- 
bilitles incurred, by such parties to pay the debts of the mortgagor to 
sueh creditors, présents no ground for an injunctlon against such actions 
by the foreclosing court, because such actions Involve no lien upon, or tltle 
or interest in, the spécifie property in the domlnlon of the foreclosing 
court, and do not interfère with the disposition thereof by Its decree. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 24-49, 54-61 ; 
Dec. Dig. €=26.] 

7. Injunction ®=)148— Restraining Obdeb— Bond ce Securitt— Necessitt. 

The requirement of a bond or security to indemnlfy the parties re- 
stralned was not a condition précèdent to the valldity of a restralnlng 
order, or an order continuing it, under section 263 of the Judiclal Code 
(Act March 3, 1911, c. 231, 36 Stat 1162 [Comp. St. 1913, § 1240]). 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 323-334; 
Dec. Dig. <S=»148.] 

Appeal from the District Court of the United States for the District 
of Kansas; John C. Pollock and Arba S. Van Valkenburgh, Judges. 

Suit by the United States & Mexican Trust Company and others 
against the Kansas City, Mexico & Orient Railway Company and oth- 
ers, wherein the Western Union Telegraph Company intervened. From 
an order striking out parts of its pétition of intervention, intervener ap- 
peals. Remanded, with directions. 

Thls is an appeal by tlie Western Union Telegraph Company from an order 
of Jiine 27, 1914, striking out parts of its pétition of intervention in the suit 
of the United States & Mexican Trust Company against the Kansas City, Mex- 
ico & Orient Railway Company, to foreclose the tirst mortgage upon the prop- 
erty of the latter company ; from an order of June 27, 1914, allowlug Its 
claim for $1,280.72, but falling to grant it any other relief ; from an order of 
July 14, 1914, restralnlng it and ail the other creditors of the railway Com- 
pany, on the pétition of the trust company, from commenclng or prosecutlng 
any actions at law, or suits In equlty, or other légal proceedlngs, against the 
Kansas City, Mexico & Orient Railroad Company, the purchaser at the fore- 
closure sale, arising out of or based upon any claims or demands of any of 
said creditors against the railway company, or its former property, until the 
further order of the court ; and from an order of July 15, 1914, made on the 
application of the telegraph company to dissolve the restralnlng order of the 

^=»Fo-r other cases see aame topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



WESTERN UNION TELEGBAPH CO. V. UNITED STATES ti M. T. CO. 647 

precedlng day, so modlfying It that It should not préjudice the rlght, if any, 
of any créditer of the railway conipany wtio should enter his appearance m 
the foreelosure suit and prosecute his clalm exclusively in the court below. 

The maiii controversy in tlie case Is whether or not the telegraph company 
is entitled, either at law or in equity, to a hearing and décision in any court 
regarding the validity of the claims wliich it pleaded in that portion of its 
intervening pétition whieh was stricken eut by the court below. Those claims 
were pleaded at length and in great détail. One of them was that the stock 
of the railway company had never been paid for, that the holders of the stock 
owed the railway company the par value of it, that the larger part of it was 
held by the holders of the bonds secured by the flrst mortgage, that the in- 
debtedness of thèse bondhoWers for thelr stock should be ascertained and de- 
ducted f rom the amounts owing upon their bonds, and that the liability of the 
other stockholders should be enforced before the mortgaged property should 
be taken f rom the gênerai créditera by a foreelosure of the first mortgage and 
a sale thereunder. Another was that the stockholders and bondholders 
planned and intended that the sale under the foreelosure decree about to be 
entered should be made to a new corporation organized by them, which should 
hâve a common stock of $50,000,000 and a debt of $12,000,000 secured by prier 
lien bonds, a debt of $31,000,000 secured by adjustment bonds upon the prop- 
erty to be purchased at the foreelosure sale, and that ail of thèse bonds and 
ail of this stock should be issued to the stockholders and bondholders of the 
old company for $12,000,000, to be paid by them fer the property, without 
paying or distributing anything to the gênerai creditors ef the company. An- 
other was that the construction companies, which were originally parties plaln- 
tifï in the foreelosure suit, and which claimed an indebtedness of the railway 
company to them of about $1,500,000, were in fact indebted to that company. 
The telegraph company alleged in its pétition that the relations of the rail- 
way company, the construction companies, and the trust company were at 
ail times exceedingly intimate, that the same individual was the président of 
eaeh of them, that the directors of the companies were interloeking in thelr 
nature, and that at ail times the affalrs and business of thèse companies were 
under tlie direct control of the same man, and ail thèse companies were man- 
aged as if they were in fact and effect one company. 

The averments of the telegraph company as to ail its claims, whieh hâve 
been brieiiy described, were stricken from its pétition by the court below, leav- 
ing nothiiig in it but allégations that the railway company was indebted to 
the telegraph company for necessary télégraphie service rendered prier to . 
September 1, 1911, in the sum of $1,297.20, and for télégraphie service ren- 
dered alter September 1, 1911, and prlor to March 7, 1912, when the fore- 
elosure hill was filed, in the sum of $1,057.42, and that the earnings of the 
railway company both before and after the appointment of the receivers had 
been diverted from the payment ef current debts te the payment ef the bonded 
debt of the railway company and to the payment for betterments of the rail- 
road. After this pétition had been reduced te thèse terms, the trust company 
answered that the railway company owed the telegraph company $1,280.72, and 
no more, and denied diversion of any income and the preferential nature of 
the claim ; and the court en June 27, 1914, in the absence of any évidence, ad- 
judged tliat the telegraph company recover $1,280.72 of the railway company, 
that the judgment constitute a gênerai demand against that company inferier 
and subordinate to the lien of the mortgage, and that the telegraph company 
hâve ne other relief. 

ïhe decree of foreelosure was entered on February 2, 1914, on the day of 
the filing by leave of the court of the pétition of the telegraph company. It 
adjudged $24,538,000 te be due on the bonds secured by the flrst mortgage, 
and the sale to pay it of the right, title, esta te, interest, and equity ef ré- 
demption of the railway company and of ail parties to the suit, and of ail 
persons claiming under them in and to the property of the raUway company, 
and adjudged that the purchaser at the sale sbeuld hold the property free 
from ail eiaims, liens, and charges of tbe railway company, except as in the 
decree expressly reserved. The réservations in the decree were that upon 
the acceptance of the bid for the property covered by the mortgage the pur- 
chaser should pay in cash to the spécial niaster, within ten days after the 
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entry of an order dlrecting such payment, the costs of the cause, the amouuta 
due tlie trust Company, the reeelvers, and their counsel, some other araounts, 
and "the sums which may be allowed by the court in this cause, if any, to 
any other party to this cause, or Its, his, or their solicitors" ; that if the pur- 
chaser, his successor or assigns, should refuse ou demand to pay any indebted- 
ness or liability assumed by hlm or them under the terms of the dccree, the 
party holding such daim, when established by a court of compétent jurisdic- 
tion, might file a pétition to hâve the claim enforced against the property 
sold at the foreclosure sale, the purchaser, or his successor or assigns, niiglit 
appear and make défense, the court might order him or them to pay the daim, 
and if he or they failed to comply with the order within 30 days aftcr the 
service thereof the court might retake and resell the property to pay such 
claim ; that the purchaser or purchasers, his or their successors or assigns, 
should hâve the right, and were required at or before the delivery of the 
deed of the property so sold to him or them, to enter his or their appearance 
in the foreclosure suit in that court, and that he or they should hâve the right 
to contest any claim, demand, or allowance existing at the time of the sale, 
then undetermined, which would be payable by such purchaser or purchasers, 
or his or their successors, or which would be chargeable against such property 
purchased in addition to the amount paid by such purchaser or purchasers at 
such sale ; that for the purpose of enforcing the claims above specified the 
court reserved jurisdiction of the parties and the property, and that "ail ques- 
tions, issues, matters, and thlngs uot hereby dlsposed of, ♦ * * including 
the discharge of the receivers and settlement of their accounts, are hereby 
reserved by the court for its further adjudication, and that any party to this 
cause may at any time apply to the court for further relief at the foot of 
this decree, in respect of the matters not herein specifleally provided for." 

On February 2, 1914, when this decree was rendered, the telegi-aph Com- 
pany had, by leave of the court, filed its interveuing pétition, had become a 
party to the suit, and the claims set forth in those parts of its pétition which 
were stricken out by the subséquent order of June 27, 1914, were pending 
and undetermined. They were, therefore, not dlsposed of or adjudicated by 
the decree of foreclosure, and the court reserved .lurisdiction to hear and déter- 
mine and enforce them against the purchaser, his successors or assigns, and 
against the property purchased, upon the application or pétition of the holder 
of those claims set forth. 

On July 6, 1914, the mortgaged property of the railway company was sold 
under the foreclosure decree through a committee of the holders of the bonds 
secured by the first mortgage to the Kansas City, Mexico & Orient Kailroad 
Company for $6,001,000, and the sale was confirmed and the property con- 
veyed and delivered to that company pursuant to a plan that that corpora- 
tion, which had been organized for the purpose, should borrow $6,000,000 to 
pay for the property upon its promissory notes, payable in two years, with 
interest at 6 per cent, per annum, and it was about to issue its notes for 
$5,500,000, and to secure their payment by the pledge of $31,000,000 of its 
adjustment bonds, secured by a first mortgage upon the property it purchased, 
and by the further pledge of its entire authorized capital stock, amounting to 
$45,000,000. 

Denied a hearing or trial by the court below of its claims to a lien upon 
and interest in the property foreclosed, which were set forth in its intervening 
pétition, the telegraph company, in this state of the case, instituted a suit in the 
district court of Wyandotte county, Kan., against the purchaser, the railroad 
company, on behalf of itself and other creditors similarly situated, set forth 
the claims it had pleaded In the portions of its Intervening pétition which 
had been stricken out, the scheme or plan of the bondholders and stockholders 
of the railway company to hâve the new company, organized at their behest, 
purehase the property at the foreclosure sale for $6,001,000, and to issue 
$81,000,000 of first mortgage bonds secured upon it and $45,000,000 of capital 
stock of the railroad company, and to pledge them to obtain a loan of $6,000,- 
000 to pay for this property, and prayed that the railroad company be re- 
stralned and enjoined from issuing thèse securities until the claims of the 
telegraph company and other creditors similarly situated to a lien upon and 
interest in the property in controversy could be heard and adjudicated, and 
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the district court of Wyandotte county granted an order temporarily restraln- 
Ing the railroad company from issiiing any iionds or stock, and from Incum- 
bering the property it had purchased througli the foreclosure sale untll tbe 
claims of the telegraph company and other creditors similarly situated couJd 
be adjudicated, or until the further order of that court. 

Otlier creditors foUowed the telegraph company and prayed !ike relief from 
the courts of Kansas upon like grounds. Thereupon the trust company filed 
a pétition in the court below, in which it pleaded the proceedings to which 
référence has been made, including the scheme to borrow money to pay for 
the property in the way above stated, alleged that the purchase was not made 
in the interest of the stockholders, and that they had no interest in the prop- 
erty, that unless the railroad company could issue Its notes, bonds, mortgage, 
and stock, and borrow money upon them, it could not pay for the property, 
and the court below would be compelled to retake and resell it, asserted that 
the court below had exclusive jurisdictlon of the property sold to the railroad 
company, and prayed for an injunction against the interférence with that 
property by the creditors of the railway company by means of sults in other 
courts, and upon this pétition the court below by Its order first restrained the 
telegraph company and ail other creditors of the railway company from suing 
or prosecutlng any suits at law or in equity against the railroad company, 
the Columbia-Knickerbocker Trust company, and Trustées, Executors & Se- 
eurities Insurance Corporation, Limited, intending lenders, arising out of any 
claims against the railway company or to the property which it formerly 
owned and which was sold to the railroad company. This restraining order 
was made on July 14, 1914, and on a motion by the telegraph company to dis- 
solve it the court, on July 15, 1914, ordered that the issue of the restraining 
order and injunction should not préjudice the right, if any, of any créditer 
of the Kansas City, Mexico & Orient Railway Company who should enter Ms 
appearanee herein and avail himself of this order, and who should assert and 
prosecute his claim exclusively therein. 

S. E. Harburger, of Kansas City, Mo. (New & Krauthoff, of Kan- 
sas City, Mo., Houston & Brooks, of Wichita, Kan., and McClintock 
& Quant, of Topeka, Kan., on the brief), for appellant. 

Samuel Untermyer, of New York City, and Samuel W. Moore, of 
Kansas City, Mo. (Guggenheimer, Untermyer & Marshall, of New 
York City, on the brief), for appellees. 

Before SANBORN, HOOK, and SMITH, Circuit Judges. 

SANBORN, Circuit Judge (after stating the facts as above). [1] 
The property of an insolvent railroad corporation in the custody of a 
court in a suit to foreclose a mortgage upon it is charged with a trust 
for the benefit, first, of the holders of preferential claims superior in 
equity to the lien of the mortgage ; second, of the holders of the lien 
of the mortgage and of other such liens in their order of priority; 
third, of the unsecured or gênerai creditors of the mortgagor; and, 
fourth, of its stockholders. Any plan or scheme threatened or exe- 
cuted whereby the holders of the bonds secured by the mortgage and 
the stockholders secure, or intend or undertake to secure, to the stock- 
holders, by contract, foreclosure sale, or other device, an equal or a 
greater benefit from the property than is thereby secured to, or ofïer- 
ed to and rejected by, the gênerai creditors, is such a breach or threat- 
ened breach of trust as entitles any complaining creditor to relief in a 
court of equity. A purchase through a foreclosure sale, or otherwise, 
of the property of an insolvent corporation by a new corporation, pur- 
suant to a plan or scheme of the bondholders and stockholders of the 
insolvent company, whereby the stockholders thereof dérive, by receipt 
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of Stock or bonds of the new company, or otherwise, benefits equal to 
or greater than those received by, or openly offered to and rejected 
by, its gênerai creditors, is f raudulent in law as to the latter, and ren- 
ders the new corporation and the property it purchased at such sale 
liable for the claims of such creditors against the old company, at least 
to the extent of the value of the interest secured by the stockholders 
of the old company in excess of the value of the interest secured by, 
or openly offered to and rejected by, the unsecured creditors. North- 
ern Pacific Ry. Co. v. Boyd, 177 Fed. 804, 101 C. C. A. 18; Northern 
Pacific Ry. Co. v. Boyd, 228 U. S. 482, 502, 504, 33 vSup. Ct. 554, 57 
L. Ed. 931 ; Louisville Trust Co. v. Louisville, etc., Rv. Co., 174 U. S. 
674, 683, 684, 19 Sup. Ct. 827, 43 L. Ed. 1130; Central Improvement 
Co. V. Cambria Steel Co., 210 Fed. 696, 701, 702, 127 C. C. A. 184, 189, 
190. 

[2] In the portions of the intervening pétition of the telegraph com- 
pany stricken out by the court below may be f ound allégations of facts 
amply sufficient to constitute a good cause of action for équitable re- 
lief from an impending breach of the trust under which the property 
of the railway company was held to the détriment of that company 
under thèse established principles of equity jurisprudence. When this 
pétition was filed, and when thèse portions of it were stricken from it, 
the court below had jurisdiction of the railway company, the trust 
company, the telegraph company, and exclusive jurisdiction of the 
property of the railway company. Only through the court below 
could the telegraph company enf orce its lien upon and its trust in that 
property, because no other court could take the property from its cus- 
tody and jurisdiction for that purpose. Hence, laying aside the other 
alleged grounds of équitable relief set forth in the portions of the péti- 
tion excised, which may be more wisely and satisfactorily considered 
after, at a hearing, the relevant facts hâve been definitely ascertained, 
the averments of this cause of action invoked the undoubted powei' 
and duty of that court to hear and détermine the issues tendered there- 
by on their merits, a power and duty which it might not lawfully re- 
nounce or avoid ; for "the courts of the United States are bound to 
proceed to judgment, and to afford redress to suitors before them in 
every case to which their jurisdiction extends. ' They cannot abdicate 
their authority or duty in any case in favor of another jurisdiction." 
Hyde v. Stone, 20 How. 170, 175 (15 L. Ed. 874); Barber Asphalt 
Paving Co. V. Morris, 132 Fed. 945, 950, 952, 66 C. C. A. 55, 59, 
60, 67 L. R. A. 761. The stricken portions of the intervening pétition, 
theref ore, should not hâve been removed theref rom ; but the parties 
in interest in the foreclosure suit should bave been permitted to answer 
them, and the issues so framed should hâve been heard and adjudged 
upon évidence of the facts. 

Objections to the considération of the question which bas been 
discussed were made by the trust company on the f ollowing grounds : 
First, that no exception was taken to the order striking out portions of 
the intervening pétition, and cases were cited to the effect that where 
rulings are made by a master or an examiner on motions before him, 
or upon the admission or rejection of testimony, those rulings must 
be presented to and ruled by the trial court, and exceptions must be 
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taken to the latter ruiings in order to insure a review thereof by the ap- 
pellate court, because the latter court reviews the ruiings of the court 
below only, and not those of the master or examiner, which the low- 
er court has not passed upon. Ottumwa Box Car Leader Co. v. Chris- 
ty Box Car Loader Co, 215 Fed. 362, 131 C. C. A. 504; Gorham Mfg. 
Co, V. Emery-Bird-Thayer Dry Goods Co, 104 Fed. 243, 244, 43 C. C. 
A. 511; White v. Wansey, 116 Fed. 345, 347, 53 C. C. A. 634; Kala- 
mazoo Railway Supply Co. v. Duff Mfg. Co., 113 Fed. 264, 51 C. C. 
A. 221. But thèse décisions do not rule the question hère under con- 
sidération, because this is a proceeding in equity, the appeal from the 
final order on the telegraph company's pétition made on June 27, 
1914, which allowed that company a gênerai claim for $1,280.72 and 
denied it ail other relief, brought to this court without bill of exceptions 
the entire record regarding the telegraph company's claim, that record 
disclosed the fact that the court below by an interlocutory order had 
stricken out the portions of the pétition hère in question, and no ob- 
jection or exception was required to apprise this court that that ruling 
was not made at the request of or with the consent of the telegraph 
company, or to enable it to review such an order. Western Electric 
Co. V. Williams-Abbott Elec. Co., 108 Fed. 952, 957, 48 C. C. A. 159, 
164; Elder v. McClaskey, 70 Fed. 529, 555, 556, 558, 17 C. C. A. 
251, 278, 279, 280; Blythe Co. v. Hinckley, 111 Fed. 827, 837, 49 C. 
C. A. 647, 657. 

When a final order or decree is made in a proceeding in equity ail 
the preceding interlocutory orders and decrees relative to the matters 
in controversy between the parties to the final order remain under the 
control and subject to the revision of the court, and upon an appeal 
from the final order or decree every interlocutory order aflfecting the 
rights of the parties regarding the matters in question between them 
is subject to review in the appellate court and may be heard and de- 
cided at the same time. Perkins v. Foumiquet, 47 U. S. 206, 208, 12 L. 
Ed. 406; Forgav v. Conrad, 6 How. 201, 204, 205, 12 L. Ed. 404; 
Celluloid Mfg. Co. v. Cellonite Mfg. Co. (C. C.) 40 Fed. 476, 478; 
Pittsburgh, C. & St. Louis Ry. Co. v. Baltimore & Ohio R. R. Co., 61 
Fed. 705, 708, 10 C. C. A. 20; N. K. Fairbanks Co. v. Windsor, 124 
Fed. 200, 202, 61 C. C. A. 233. 

The second ground of objection was that the court below never 
granted permission to the telegraph company to file an amended péti- 
tion injecting into the excised pétition the parts stricken from it. But 
no such ground was necessary to a review of the excising order. 

[3] The third objection was that the court below had the same right 
after the pétition was filed to strike out ail averments of ail grounds of 
relief, except the ground that the lien of the telegraph company's claim 
for compensation for its services to the railway company was su- 
perior in equity to the lien of the mortgage, that it had to prevent its 
filing a pétition upon the grounds stricken. But it is not true as a gên- 
erai rule that a court has the same right to strike out an intervening 
pétition, or a statement of a good cause of action therein, after the pé- 
tition has been filed by leave of the court, that it has to deny leave to 
file it. le is generally discretionary with the court to permit or deny 
the filing of an intervening pétition, and in such cases its order is not 
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appealable. But after permission has been granted the intervener is 
a party to the suit, is entitled to a détermination of his claims, not by 
the discrétion, but by the judgment, of the court, pursuant to the es- 
tablished principles and rules of equity jurisprudence, and the ag- 
grieved party may correct by review any erroneous orders or ruHngs 
of the court. 

Moreover, there is a class of cases in which a party has the équitable 
right to intervene, and the right to review by appeal any order denying 
that right, and this case is of that class. The class includes those cases 
in which one claims a lien upon or an interest in spécifie property in 
the exclusive jurisdiction and subject to the exclusive disposition of a 
court, and his interest therein can be established, preserved, or enf orced 
in no other way than by the détermination and action of that court. 
Crédits Commutation Co. v. United States, 177 U. S. 311, 317, 20 Sup. 
Ct. 636, 44 L. Ed. 782 ; Crédits Commutation Co. v. United States, 
91 Fed. 570, 573, 34 C. C. A. 12 ; United States Trust Co. v. Chicago 
Terminal Transfer R. R. Co., 188 Fed. 292, 296, 110 C. C. A. 270; 
Minot V. Mastin, 95 Fed. 734, 739, 37 C. C. A. 234, 239; United States 
V. Philips, 107 Fed. 824, 46 C. C. A. 660. Such a party has an ab- 
solute right to intervene in the proceeding in which the court holds the 
exclusive custody and dominion of the property and to review by 
appeal an order ref using that right. By the same mark an order strik- 
ing out the pétition of such a party, or striking out the statement of 
his cause of action for a lien upon or interest in the property, and the 
facts entitling him to its préservation or enforcement, is reviewable 
and réversible. The telegraph company alleged facts in its pétition 
showing itself to be one of the cestuis que trust for whom the property 
of the railway company, which was in the exclusive jurisdiction and 
subject to the exclusive disposition of the court below, was held by it, 
and that there was imminent danger that its interest in or lien upon 
it would be lost, unless estabhshed, preserved, and enforced by that 
court. On the statement in its pétition it had the right to intervene, an 
order denying it leave to do so would bave been reviewable and révers- 
ible, and the order striking from its pétition its statement of its trust re- 
lation, its interest in or lien upon the property, and the grounds for 
the relief it sought, is equally so. 

The record, however, has failed to convince that there was any er- 
ror in the décision of the court that the claim of the telegraph com- 
pany against the railway company for compensation for its télégraphie 
service was not superior in equity to the lien of the first mortgage, 
because the trust company answered the part of the pétition of the 
telegraph company relating to this question that it was not indebted to 
the telegraph company for more than $1,280.72, that there never had 
been any diversion of curreut income or earnings of the railway com- 
pany from the payment of operating expenses of the railroad, or from 
the payment of the intervener's claim for any purpose whatever, and 
there is no évidence or spécifie finding of the court upon the issues 
presented by this ansvver. In this condition of the record, even if 
the concession be made that the debt of $1,280.72 allowed was in- 
curred for a part of the current expenses of the ordinary opération 
of the railway company, it does not appear whether or not this debt 
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was incurred within the time usually limited for the incurrence of 
preferential daims, six months before the filing of the bill to foreclose, 
and hence no error is disclosed by the record in the ruHng of the 
court that the mère debt of the railway company to the telegraph Com- 
pany constituted no Hen superior in equitv to the hen of the mortgage. 
IlHnois Trust & Savings Bank v. Doud, 105 Fed. 123, 124, 44 C. C. A. 
389, 390, 52 L. R. A. 481 ; Rodger Ballast Car Co. v. Omaha, K. C. 
& E. R. Co., 154 Fed. 629, 630, 632, 83 C. C. A. 403, 404, 406; Knee- 
land V. American Loan & Trust Co., 136 U. -S. 89, 98, 10 Sup. Ct. 950, 
34 h. Ed. 379. 

[4] We turn to the restraining orders of July 14, 1914, and July 
15, 1914. The former restrained the telegraph company and ail credi- 
tors of the railway company from bringing or prosecuting any actions 
at law, suits in equity, or légal proceedings against the railroad com- 
pany, the purchaser, and the intending lenders, arising out of or based 
upon claims against the railway company; and the latter denied a 
motion of the telegraph company to dissolve the order, but so modified 
it that it should not préjudice the right of any créditer of the railway 
company who should assert his claim exclusively in the court below. 
As thèse orders hâve the same effect as if they had been embodied in 
one order, made after hearing both parties upon a motion to issue or 
to dissolve the restraining order, they will be treated together. The 
trust company contends they are mère restraining orders, and theref ore 
are not appealable. But the acts of Congress provide that "when, upon 
a hearing in equity in a District Court, or by a judge thereof in vaca- 
tion, an injunction shall be granted, denied, refused, or dissolved, by 
an interlocutory order or decree, or an application to dissolve an in- 
junction shall be refused," an appeal may be taken from the order or 
decree. Conceding that a restraining order granted without a hearing 
is not ordinarily appealable, yet a restraining order which is granted, 
or sustained, or denied after a hearing of the parties, and which in efïect 
and in everything but name, is a temporary injunction, falls within the 
évident meaning of the statute, and is reviewable by appeal, and the 
orders in question were of that character. The order refusing to dis- 
solve and modifying the restraining order was made upon a hearing 
upon an application of the telegraph company to dissolve it, and in the 
later order the former was by the court itself called "a restraining 
order and injunction," so that the second order falls, not only within 
the true interprétation, but within the terms of the statute, and the ap- 
peal from it invokes a review of the order of the day before which 
conditioned its issue. Judicial Code, § 129 (Comp. St. 1913, § 1121); 
Griesa v. Mutual Life Ins. Co., 165 Fed. 48, 50, 91 C. C. A. 86, 88. 

[5] The court which first lawfully acquires dominion over and the 
power to dispose of spécifie property may lawfully retain exclusive 
jurisdiction to adjudicate claims for liens upon or trusts and interests 
in it, until its decree of disposition of it is carried into efïect, and it 
may by injunction protect the property, its decree, and the title under 
that decree from suits or other proceedings in other courts. Lang v. 
Choctaw, Oklahoma & Gulf R. R. Co., 160 Fed. 355, 360, 361, 87 C. 
C. A. 307, 312, 313; Chicot County v. Sherwood, 148 U. S. 529, 533, 
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534, 13 Sup. Ct. 695, 37 L. Ed. 546; Julian v. Central Trust Co., 193 
U. S. 93, 112, 24 Sup. Ct. 399, 48 L. Ed. 629; Wabash R. R. Co. v. 
Adelbert Collège, 208 U. S. 38, 53, 28 Sup. Ct. 182, 52 L. Ed. 379; 
Barber Asphalt Pav. Co. v. Morris, 132 Fed. 945, 949, 66 C. C. A. 55. 
59, 67, 67 L. R. A. 761 ; Brun v. Mann, 80 C. C. A. 513, 151 Fed. 145, 
12 L. R. A. (N. S.) 154. 

[6] At the time the injunction was issued the court below had ac- 
quired lawful jurisdiction of the property of the railway company, of 
the claims of creditors of that company to liens upon or interests there- 
in based on the debts of that company to them, had adjudged its sale, 
and that sale had been made and confirmed. But the telegraph com- 
pany had brought suit in the state court for itself and other creditors 
similarly situated, and had enjoined the railroad company, the pur- 
chaser, from incumbering the property it had purchased under the 
decree of the court below, so that the purchaser could not procure the 
money to pay for the property, and the disposition of the property 
directed by the decree was being thereby prevented. Other creditors 
of the railway company were pursuing or threatening to pursue the 
same course. The injunction was temporary until the further order of 
the court, and left the court free to modify or dissolve it at any time. 
The facts alleged in the pétition of the trust company and the situation 
of the foreclosure suit in which it was filed were amply sufficient to 
sustain a temporary injunction against interférence by the telegraph 
company, or the other creditors of the railway company, by means of 
suits in equity in other courts, with the property sold under the decree 
of the court below, or its incumbrance by the purchasers for an amount 
sufficient to pay the purchase price at the foreclosure sale until such 
time as that court could hear and détermine the questions of law and 
fact presented by the excised portions of the intervening pétition of 
the telegraph company and by the complaints in the state courts. It had 
the power to draw, and was warranted in drawing, to itself, and adjudg- 
ing on their merits, thèse claims of the telegraph company and other 
creditors to a lien upon, or trust or interest in, the property it had ad- 
judged sold, and it could not lawfully strike out and refuse to hear and 
décide thèse claims, and at the same time enjoin the telegraph company 
and the other creditors from securing a hearing and adjudication of 
them in any other court. 

However, the averments in the pétition and complaint of the tele- 
graph company and the situation of the foreclosure suit did not justify 
an injunction against the commencement and prosecution by the tele- 
graph company and the other creditors of the railway company of ac- 
tions in personam against the railroad company, the Columbia-Knicker- 
bocker Trust Company, and Trustées, Executors & Securities Insur- 
ance Corporation, Limited, on any alleged promise or légal liability to 
pay the debts of the :;ailway company to them which those parties, or 
any of them, made, or bave or may be alleged to bave made or in- 
curred, because such actions at law, their trial, and the judgments at 
law therein in the state courts require no interférence with the exclu- 
sive dominion of the fédéral court over the property described in its 
decree, with that decree, the sale under it, the delivery of title to the 
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property, and the payment therefor by the purchaser. The prosecution 
or threatened prosecution in other courts by creditors of a mortgagor 
of actions in personam against the purchaser at a foreclosure sale un- 
der a decree of the foreclosing court, or against those claiming under 
him, upon alleged promises or légal liabilities made or incurred by such 
parties to pay the debts of the mortgagor to such creditors, présents no 
ground for an injunction against such actions by the foreclosing court, 
because such actions involve no lien upon, title, or interest in the spécifie 
property in the dominion of the foreclosing court, and do not interfère 
with the disposition thereof by its decree. Guardian Trust Co. v. 
Kansas City Southern Ry. Co., 146 Fed. 2,?>7, 340, 342, 76 C. C. A. 615, 
618, 620; Guardian Trust Co. v. Kansas City Southern Ry. Co., 171 
Fed. 43, 50, 96 C. C. A. 285, 292, 28 L. R. A. (N. S.) 620. 

The telegraph company maintains that the orders granting the in- 
junction should be reversed, because the trust company had no capac- 
ity to ask for the same and no interest in securing it. But that com- 
pany was the trustée under the mortgage in foreclosure, the complain- 
ant in the suit to foreclose, the représentative of the bondholders se- 
cured by the mortgage in that suit, the party who secured for thèse 
bondholders the decree of foreclosure and sale through which they 
were to obtain preferential payments of their bonds, payments which 
the parties enjoined were preventing by their suits and threatened 
suits in the state courts. The trust company was interested in the in- 
junction to the extent of the interest of the bondholders it lawfully 
represented, it was a proper party to the pétition for the injunction, 
and it had ample capacity to sue therefor. 

[7] Objection is made that the restraining order was granted with- 
out requiring any bond of indemnity, or security, against loss to those 
enjoined from its issuance. But under section 263 of the Judicial 
Code (Comp. St. 1913, § 1240) requirement of a bond or security was 
not a condition précèdent to the issue of a restraining order. Ail the 
orders were issued prior to Act No. 212, 63d Congress, Oct. 15, 1914 
(Statutes of 2d Session, 63d Congress [Act Oct. 15, 1914, c. 321] 38 
Stat. part 1, page 738) § 18. When the first restraining order was 
issued, it was discretionary with the court to issue it with or without 
security, and when, on motion to dissolve the injunction, it was con- 
tinued, no application for security appears to hâve been made. The 
absence of such security is not fatal to the injunction. The court be- 
low bas power to require it at any time, and to so condition its relief 
to the trust company, the railroad company, and those claiming under 
them, that the rights of ail parties in the property sold may be held in 
statu quo or secured by indemnity until the final adjudication of the 
matters in controversy. 

It is insisted that the orders for the injunction should be reversed, 
because there were no parties défendant to the pétition, and especially 
because the railroad company, the purchaser at the sale, was not made 
a party. But the pétition for the injunction was filed in the fore- 
closure suit by the plaintifï in that suit on July 14, 1914. The rail- 
way company was a party défendant in that suit. The telegraph 
company, by leave of the court, had filed its intervening pétition set- 
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ting- forth ail the daims to a lien upon and an interest as a cestui que 
trust in the property in controversy in the foreclosure suit on Febru- 
ary 2, 1914, had then beconie a party to that suit, and the purchaser 
at the foreclosure sale, and ail parties claiming under that sale, hâve 
taken their titles and interest with notice of and subject to the ulti- 
mate adjudication of those claims, because, while the averinents of 
some of them were stricken out on June 27, 1914, that order was re- 
viewable by an appeal from the final order in thât matter when the 
foreclosure sale was made, and ail those claims of the telegraph com- 
pany were then pending and undetermined, for the time for appeal 
had not passed. 

The decree required the purchaser or purchasers, before the deliv- 
ery of the deed of the property to him or them, to enter his or their 
appearance in the suit, and gave him or them the right to contest any 
claim then undetermined against him or them, or chargeable against 
the property purchased, and it is assumed that the real purchaser, the 
railroad company, complied with this provision of the decree, and was 
a party to the suit when the injunction was granted. If it was not, 
the court below has ample power hereafter to require it, and ail par- 
ties holding under it, to become parties to the suit, and to the pro- 
ceeding for the injimction, and to submit to the jurisdiction of the 
court below to hear and détermine the issues presented by the claims 
of the telegraph company and those that shall be presented by the 
other creditors enjoined, and to enforce its requirement and adjudica- 
tion by the exercise of its power over the injunction proceeding and 
the property sold. In this state of the case it was not fatal to the in- 
junction proceeding that the telegraph company and the railroad com- 
pany, who were parties to the foreclosure suit, and the unknown cred- 
itors classed vi'ith the telegraph company and enjoined, were not named 
in the pétition for the injunction. 

There are other questions discussed by counsel in their briefs, but it 
is unnecessary to discuss or consider them now. The litigation ten- 
dered by the pétitions of the contestants is at its inception, and at this 
time the important matter is to direct the litigation so that thé prop- 
erty under the dominion of the court below and the value of the 
claimed interests in it of each of the parties to the controversy con- 
cerning it be preserved until their rights therein can be determined by 
the court below. 

To this end the order of June 27, 1914, striking out parts of the 
intervening pétition of the telegraph company, and the order of June 
27, 1914, allowing its claim for $1,280.72 as a gênerai claim, and de- 
nying ail other relief, are reversed, the court below is directed to per- 
mit the trust company, the railroad company, and ail parties claiming 
under it to answer the pétition of the telegraph company, and to pro- 
ceed to hear and détermine on their merits the issues thus raised. 

On condition that the trust company, the railroad company, and 
those claiming under it, within 30 days after the issue of the mandate 
of this court herein, appear in the foreclosure suit below and submit 
to the jurisdiction of the District Court to hear and détermine on 
their merits the claims of the telegraph company, and the other cred- 
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itors of the railway company enjoined, to liens upon and înterests as 
cestuis que trust, or otherwise, in the property sold at the foreclosure 
suit, and that they give such security as the court below deems req- 
uisite to indemnify the telegraph company and the other creditors en- 
joined against loss and damage on account of the restraining orders 
and the injunction heretofore granted, and the restraining order and 
injunction continued, the District Court is directed to modify the re- 
straining orders of July 14, 1914, and July 15, 1914, so that the cred- 
itors of the railway company shall not continue enjoined or restrained 
f rom bringing or prosecuting actions in personam at law and enforcing 
any judgments obtained therein against the railroad company, the 
Columbia-Knickerbocker Trust Company, or Trustées, Executors & 
Securities Insurance Corporation, Limited, upon alleged promises 
made, or légal liabilities incurred, by them, or either of them, to as- 
sume or pay the debts of the railway company to such creditors re- 
spectively, and so that such creditors, and each of them, shall continue 
to be enjoined from bringing or prosecuting any suit or suits other 
than the actions at law above specified, to establish or enforce their 
claims for liens upon or interests in the property sold at the foreclos- 
ure sale until the further order of the court below, or the final déter- 
mination of their claims and the final vesting of the title of the prop- 
erty in controversy in the purchaser or other party adjudged by the 
court to be entitled to it. And in case the railroad company and those 
claiming under it above specified fail to comply with the condition 
above stated, the court below is directed to dissolve the restraining 
orders and injunction, to dismiss the pétition of the trust company 
therefor, and to proceed to adjudicate the claims set forth by the tele- 
graph company in its intervening pétition. 

This case is remanded to the court below, with directions to pro- 
ceed in accordance with the views expressed and the directions made 
in this opinion. 



STARK et al. v. OSBORN. 

<Circult Court of Appeals, Fiith Circuit March 11, 1915. Eehearing Denied 

April 20, 1915.) 

No. 2690. 

1. ExECUTOES AND Administbators ®=a397 — Sale of Land — Validity — Pbb- 

SUMPTION IN FaVOB OF ANCIENT DEED. 

An administrator in Texas sold land of his décèdent In 1846 ; his deed 
reciting that the sale was made at the door of the courthouse of the 
county in which the estate was being administered. The land was situ- 
ated in another county, and the law then requlred such sales to be made 
at the door of the courthouse in the county where the land was situated, 
unless otherwise ordered by the probate court. The records did not show 
such an order. The validity of the sale was not questioned for more than 
60 years, when an heir of the décèdent brought an action to recover the 
land. In the meantime the taxes had been paid by the purchaser and 
his successors in title, some of whom were in actual possession. Held, 
that under the law of Texas, as long settled by décision, In favor of an 

.^saFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



558 221 FEDERAL REPORTER 

anclent deed, the fact that the sale was reported, that the presldlng Judge 
of the probate court took the acknowledgment of the deed on the same 
day, and later approved the administrator's accounts, would be taken as 
an approval of the sale, and a substantial compliance with the statute, 
and validated the deed. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dlg. §§ 1598-1G04 ; Dec. Dig. <®=5397.] 

2. Trespass to Trt Title <s=344 — Admissibilitt or Deed — Foegery— Ques- 
tion FOE Jury. 

In an action of trespass to try title to a large tract of land In Texas, 
plaintiff's évidence was to the effiect that the original Mexican grantee 
died in Texas in 1839, and the records showed that his estate was there 
probated shortly thereafter. Some of the défendants, claiming parts of 
the tract by adverse possession, offered in évidence a deed purporting to 
hâve been executed by the original grantee in 1860, under whlch, through 
mesne conveyances, they had been in possession for nearly 50 years. There 
was no évidence of the Identity of the grantor, except the récital in the 
deed itself. Held, that such deed could not be declared a forgery as mat- 
ter of law, but that it should hâve been admltted In évidence and the 
issue submitted to the jury. 

[Ed. Note.— For other cases, see Trespass to Try Title, Cent. Dig. §§ 
112-115; Dec. Dig. <S=344.] 

In Error to the District Court of the United States for the Eastern 
District of Texas ; Gordon M. Russell, Judge. 

Action at law by Mrs. Rosa P. Osborn against W. H. Stark and 
others. Judgment in part for plaintiff, and certain défendants bring 
error. Reversed. 

Mrs. Rosa P. Osborn brought this suit under statutory allégations in tres- 
pass to try title for the recovery from W. H. Stark and others of 1,107 acres of 
land in Orange county, Tex., coinprising the John M. Henrle headright. AU 
the land in said grant, except 397 acres off the north side thereof, was re- 
covered by the défendant below under the statutes of limitation; and it Is 
agreed that the judgment Is proper in so far as said award Is made in favor 
of said défendant, and the only Issues Involved upon this writ are confined 
to the recovery by the plaintiff, upon peremptory instructions from the court, 
of the remainiug 397 acres. 

The plaintiff, to support the issue upon her part, ofCered a certifled copy 
of the original grant to John M. Henrle, dated March 30, 1835, recitlng that 
rienrie was a farmer and stockraiser, and granting him the land in con- 
troversy. She also testlfled in person as follows: "My natne Is Rosa P. Os- 
born. I am a widow. My father's name was William C. Duflield, and my 
mother's name was Priscilla Duffleld. My mother had been married, before 
she married my father, to a man by the name of John M. Henrle, and she had 
one child by her first marriage, whlch survived Its father, John M. Henrle. 
My mother and John M. Henrie were married at Nashville, Tenn., and said 
John M. Henrie died about the year 1839. My mother married William C. 
Duflield about 1841, and I was bom about 1846. My information that John 
M. Henrie died about 1839 was obtained from my mother, from famlly history 
— just family history is ail I know about it After my mother's marriage to 
John M. Henrie, they came to Texas, and from there they went to New Orléans, 
and lived there a short time. I am telling you this as my mother told me. My 
grandfather, Geo. Antonio Nixon, had him give up his business and corne to 
San Augustine, Tex. My grandfather, Geo. Antonio Nixon, who was my moth- 
er's father, was the same party whose name runs through the records hère 
in Texas. I was reared in Mississippi. My présent home is In Biloxl. I 
hâve lived there 18 years, and hâve lived at other places — among them are 
Brandon, Vicksburg, Clinton, and Bay City. I knew the father, mother, grand- 
father, and grandmother of my attorney, Mr. Clark. The John M. Henrie 

(g==>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes- 
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which I mentloned was my mother's flrst husband, and he dled leavlng one 
child by the name of George A. Henrie, whlch child was named after its grand- 
father. Said child died at San Augustine, Tex., and that was the only child 
said John M. Henrie left. This child died, and my mother married my 
father, Mr. Duffield. My father and mother had three children, myself and a 
brother and sister, both older than me. They are dead. My mother is dead. 
She died in Louisiana in 1864, during the war. We refugeed there during 
the war. I am the plaintiflf in this case." 

The défendants deraigned title under deed of J. M. Henrie, a résident of 
Sabine parish, La., dated 1860, reciting himself to be the person to wnom the 
land in controversy was granted by the Mexican government, and conveying 
to Josiah Bell the said land, which deed was duly recorded in volume D, 
pages 127 to 129, of tlie deed records of Orange county. They also Introduced 
a deed from Josiah Bell, dated January 12, 1861, conveying the property in 
question to S. Melton, which deed Is recorded in Volume D, pages 135 and 136, 
of the deed records of Orange county, Tex., June 27, 1862 ; and it is admitted 
that each and ail the défendants hold title under said Josiah Bell and the 
said S. Melton by regular chains of title to themselves. It was shown that 
S. Melton, through whom said défendants deraigned title, was district clerk 
of Orange county, and afterwards a school-teacher, and was a man of good 
réputation. There was nothing in the évidence to show any Personal claim 
to the land by J. M. Henrie, of Sabine parish, La., except by his sale of It, 
and the récital of his deed that it was deeded to him by the Mexican govern- 
ment. Since the date of this sale, however, it is uudisputed that parts of 
the land hâve been held under continuons possession, assertion of ownershlp, 
and payment of taxes under his title, unchallsnged, for at luast 50 years. 

On the other hand, there is nothing to connect the John M. Henrie, under 
whom the plaintifC claimed, with the land In controversy, except an Inventory 
of lands as part of his estate, and a sale of said land by an administrator, 
ail in San Augustine county, republic of Texas. It is shown, however, that 
there bas been no open claim under hlm for almcst 50 years. After the San 
Augustine John M. Henrie died, this land was sold by his administrator, A. 
W. Canfield, to R. B. Eussell on April 7, 1846, and on May 2, 1846, Russell 
conveyed the land to Canfield for a recited considération of $1,000, and 
on JuQe 5, 1846, Canfield conveyed to Daniel Mcljeod for $2,750. This suit 
was fjled October 15, 1913, and prior to its institution McLeod's helrs brovght 
suit against the défendants to recover the land, and on January 27, 1913, the 
heirs executed by way of compromise, a deed to the défendants by which the 
latter acquired such title as passed by the deed of Canfield, administrator, to 
Eussell. This said probate sale was conceded to be legally sufflcient in ail 
things, except that it was contended that same was Invalid, because the sale 
was found by the court to hâve been made at the courthouse door of San Au- 
gustine county, where the proceedings were pending, rather than at tho court- 
house door of the county in which the land was situated. 

In addition to thèse two titles, it was proved by uncontroverted évidence 
that B. D. Harris held the 197-aere tract in continuons luclosure, occupancy, 
use, and enjoyment, under duly registered deed, and accompanied with the 
yearly payment of taxes, for more than 5 years prior to the institution of this 
suit, and after plaintiff's disabilities were removed. So it seems that the de- 
fendant had two record titles to ail of the land in controversy, and claimed 
a limitation title to 197 acres of it. If the Louisiana J. M. Henrie, under 
whom the sole possession had been held and assertion of ownership made, 
was the grantee of the land, as claimed by him, then the plaintiflf is not eon- 
nected in any way with the title, and ought not to recover. If the probate 
sale of interest (if any) of the estate of the San Augustine county John M. 
Henrie was valid, then there was nothing for the plaintifC to recover under 
the said John M. Henrie, and if B. D. Harris was glven the beneflt of his pos- 
session and limitation under the five-year statutes, plaintlfE should not hâve 
recovered that tract. 

The judgment of the court is based upon a peremptory Instruction to the 
Jury, directing them to bring in a verdict for the plaintifî for ail of the 397 
acres held in question, and said peremptory instruction seems to be based On 



560 221 FEDERAL REPORTER 

the followlng reasons: (a) That the deed from J. M. Henrie, executed In 
Louisiana in 1860, was vold as a matter o£ law, because there was no proof 
as to what John RI. Henrie executed the same. (b) That the San Augustlne 
county J. M. Henrie was the one to whom the land was titled as a matter 
of law, and the issue of identity was net for the jury, (c) That the probate 
sale of San Augustine county J. M. Henrie was void, because the sale should 
hâve been made at the courthouse door of Jefferson county (in which county 
the land was situated), rather than at the courthouse door of San Augustine 
county, where the administration was pending. (d) That B. D. Harris could 
not mature title under the five-year statute of limitations, because he claimed 
under the deed from the Louisiana J. M. Henrie, which the court found as 
a matter of law to hâve been a forged instrument. 

Upon the question of the validity of the probate sale In San Augustine 
county, the défendant offered the probate records and flled papers aiïecting 
the sald sale as follows: 

Pétition for letters of administration, flled In ofBce July 26, 1839. 

An order dated August 27, 1839, appolntlng Priscilla A. Henrie admlnls- 
tratrix of the estate of J. M. Henrie, same beiug recorded In Bools A, page 65, 
of the Probate Minutes of San Augustine county. 

Original papers filed in the probate court of San Augustine county, Febru- 
ary 22, 1840, by which James Tabor applied for letters of administration of 
the estate of J. M. Henrie, "flled this 22d ITeby., 1840" (from original paper on 
flle). 

An order recorded In Volume A, page 103, of the Probate Records of San 
Augustine county, vacating the administration of Mrs. P. A. Henrie. 

An order recorded in Volume A, page 105, of the Probate Minutes of San 
Augustlne county, allowing a claim against the estate of J. M. Henrie for $200 
in favor of J. B. Ferguson, and another in favor of A. B. and C. F. Terry In 
the sum of $234.35. 

An application flled by A. W. Canfleld in the probate court of San Augustine 
county, January 14, 1844, recitlng the death of James Tabor and applylng for 
the appointment as administrator de bonis non of the estate of J. M. Henrie, 
same being recorded In Book A, page 300, of the Probate Minutes of San 
-augustine county. 

An order of the probate court of San Augustine county, Texas, appolntlng 
A. W. Canfleld administrator de bonis non of the estate of J. M. Henrie, whicli 
said order is recorded in Book A, page 300, of the Probate Alinutes cf San 
Augustine county. 

The oath of A. W. Canfleld as administrator de bonis non of J. M. Henrie, 
deceased, flled in the probate court of San Augustine county on April 29, 1844. 

letters of administration appointing A. W. Canfleld administrator de bonis 
non of the estate of J. M. Henrie, as shown by Book A of the Probate Rec- 
ords of San Augustine county. 

An application of A. W. Canfleld, administrator de bonis non of the estate 
of J. M. Henrie, asking authority to sell land belonging to the said estate, 
same being filed on January 23, 1844. 

An order of sale entered by the probate court of San Augustine county. Tes., 
on June 24, 1844, recorded In Volume B, page 110, of the Probate Minutes of 
the l'robate court. 

A report of sale filed by A. W. Canfleld on April 8, 1846, which is an origi- 
nal paper on file in San Augustine county, which said report of sale is as 
follows: 

"Account Sales. 

"One-fourth of a league of land belonging to estate of John M. Henrie, de- 
ceased, to wit: One-fourth of a league of land lying on Cow Bayou adjoining 
Jas. Dvson's land — appraised at 50 cents per acre. 

"Sold on first Tuesday, 7th April, A. D. 1846, to Robt. B. Russell, 12 Mo. 
crédit for three hundred and sixty-eight dollars. 

"A. W. Canfleld. 
"Attested before me this 8th April, 1846. 

"Charles lippes, C. P. 0. 
"Filed April 8, 1846." 
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A pétition flled by Prlscilla Ann Duffield In the probate court of San Au- 
gustlne county on the 30th day of February, 1847, which Is as follows: 

"Pétition of Priscilia Ann Duffield. 
"The State of Texas, County of San Augustine. 

"Estate of John M. Henrie. 
"To tbe ïîoii. Alfred Polk, Judge of Probate in and for the County of San 
Augustine: 

"Tbe petit;. >u of Mrs. Priscilia Ann IXiffleld, late wldow of John M. Henrie, 
deceased, respectfuUy represents to your lionor that as the wldow of said 
Henrie she is entitled by law to certain property ont of sald estate, which 
said estate is yet In court and unsettled. She further represeats that of the 
property she is entitled to there is none in klnd, there is no homestead, no 
house and lot, no household furniture, no horses or anything in kind which 
the law glves to the widows of ail persons whose estâtes hâve not been 
settled up. The premises considered, she prays your honor to order the ad- 
ministrator of sald estate to pay ber the amount of said property which she 
was entitled to as her portion by law, the law having in such cases provlded 
that when there is no property in kind the wldow is entitled to the amount 
in cash. 

"And she further represents to your honor that as yet she has received notli- 
Ing from said estate, and that sald Henrie died leaving one child, and that 
your petitioner has been dépendent on her father for the support of herself 
and her said child slnce the death of said Henrie, and hâve received no part 
or portion of said support from sald estate. Your petitioner therefore prays 
for such equity and justice in the premises that she is entitled to, and your 
petitioner wlU ever pray, and asks that the sum of one thousand dollars 
be paid to her in cash by the adminlstrator of sald estate. 

"P. A. Duffield. 

"Filed Feb. 13, 1847. 

"Charles Eppes, C. C. C. 

"Granted March 31st." 

Défendants next offered in évidence an order allowing the said pétition of 
said Priscilia A. Duflield, which is as follows: 

"Estate of John M. Henrie. 
"Priscilia Ann Duffield, having flled her pétition for her allowance as wldow 
of the said John M. Henrie, deceased, the premises considered, it is ordered 
by the court that the adminlstrator of the said estate pay over to the said 
Priscilia Ann Duffield, formerly Prlscilla Ann Henrie, the amount she is en- 
titled to by the statutes in money, there being no such property belongiug to 
the sald estate as pointed out by the statutes in such cases made and pro- 
vided." 

Défendants then offered deed from A. W. Canfield, adminlstrator of the 
San Augustine county J. M. Henrie, to E. B. Russell, as follows: 

"The State of Texas, County of San Augustine. 

"Know ail men by thèse présents: That whereas, at the April term, A. D. 
1844, of the Hon. Probate court of sald county, Alansan W. Canfield was duly 
and accordlng to law appointed adminlstrator de bonis non of the ostate 
of John M. Henrie, late of sald county, deceased ; and whereas, to wit, after- 
wards, at the June term, A. D. 1844, of sald court, an order was made lây sald 
court directing the sale of the real estate belonging to the said estate, a part 
thereof being one-fourth of a league of land, the headright of the sald John 
M. Henrie; and whereas, the said A. W. Canfield, adminlstrator as afore- 
sald, in pursuance of an order so issued and to hlm dlrected, advertised the 
said real estate belonging to the succession of said John M. Henrie, Includlng 
sald quarter of a league of land, according to law, and afterwards, to wit, 
on the first Tuesday in April, A. D. 1846, at the courthouse door in the county 
aforesaid, offered the same at public auction, at which sale so made as afore- 
sald Robert B. Russell, of said county, among others, became a bidder, and 
having offered the sum of three hundred and slxty-eight dollars, and being 
221 F.— 36 
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the last and highest bldder, and the amount bid being fuUy two-thlrds ot tho 
appralseraent of said land, he became the purchaser: Now, therefore, know 
ail men By thèse présents, that I, A. W. Canfleld, admlnlstrator as aforesaid, 
in considération of the premises and the said sum of three hundred and sixty- 
eight dollars to me In hand paid by the said Robert B. Kussell, hâve bar- 
gained, sold, aliened and conveyed, and by thèse présents do bargaln, sell, and 
convey, unto the said Robert B. Russell, ail that certain tract, survey, or 
parcel of land known as the headright of the late John M. Henrie, consiscing 
of one-fourth of a league situated and lyiflg on Cow Bayou, In the oounty 
of Jefferson, fronting on said bayou, and adjoinlng land granted to James 
Dyson, as the accompanying grant and map from the Commissloner of Zaval- 
la's Colony (and of which record is given) will more fully show. To hâve 
and to hold ail and singular the rights, hereditaments, and appartenances to 
the same belonging or in any wise incident or appertaining unto the said 
Robert B. Russell, his heirs, executors, assigns, or successors forever. 
And I, the said Canfield, as admlnlstrator aforesaid, do hereby relinquish 
and transfer by this conveyance ail the right and interest of said estate 
in or unto said land to the said Robt. B. Russell, and do warrar.t and défend 
the rlght to the same against any and ail of the heirs of said estate or any 
person whatsoever claiming under, by, or through them. 

"In testimony whereof, I hâve hereunto set my hand and seal (a scroll) 
this seventh day of April, in the year of our Lord eighteen hundred and forty- 
six. [L. S.] Alansan W. Canfield. 

"Administrator De Bonis Non of the Estate of John M. Henrie. 

"The State of Texas, County of San Augustine. 

"Personally appeared before the underslgned authority A. W. Canfeld, ad- 
mlnlstrator de bonis non of the estate of John M. Henrie, wUose signature 
appears to foregoing deed, and who acknowledged the same to be his volun- 
tary act and deed for the uses and purposes therein contained and specifled. 

"Given under my hand and seal of office this 7th day of April, 1846. 

"Alfred Polk, Chief Justice." 

The record shovrs that upon the offer of said deed in évidence the plirintltï 
objected, on the ground that the deed on Its face shows that it is a nulllty, 
because the land was sold by an administrator in San Augustine county, when 
under the law in force it was required to be sold In the county where tlhe 
land was situated, to wlt, Jefferson county; the sale, being mude at any other 
time or place than that which the law directs, would not be merely Irregular, 
but an absolute nulllty. And the trial court having considered said objection, 
sustained the same, and excluded the said deed from évidence, upon said ob- 
jection, to which action of the court the défendants then and there excepted. 

The défendants then oflered in évidence an order of the probate court of 
San Augustine county, entered January 27, 1847, and recorded in Volume B, 
page 96, of the Probate Minutes of San Augustine county as follows: "Es- 
tate of John M. Plenrle. It is considered by the court that the report this 
day made by A. W. Canfield of his administration upon said estate be re- 
corded." 

John H. Broocks testifled as follows: "My name is John H. Broocks. I am 
52 years of âge. I réside at San Augustine, Tex. I left there and came hère 
when I was 29 years old, and I don't believe I hâve been away more than 
four months since that time.. I moved back six or seven years ago. I hâve 
been a land dealer and had a lieense to practice law. I hâve been engaged in 
dealing in land and inspecting the records of San Augustine county. I bave 
had occasion to examine the probate records of that county. I know the con- 
dition of the probate record in référence to the file of papers, records, etc., 
especially slnce 1898 to 1899. In 1899, I think it was, the courthouse and 
records were burned. The courthouse was burned, and there was a great big 
fire in town, and the records were scattered about there considerably, and I 
don't think they hâve ail been found ; a kind of gênerai mixture of file papers. 
I bave examined the papers of many estâtes in that county. I do not think 
that the papers generally are intact ; that is my gênerai impression, and I 
judge that from rather intlmate kuowledge of the records there. In the 
first place, as I remember it, and I think it Is true, for a great many years 
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there was a little wooden desk in the clerk's office unlockecl, and as a gênerai 
thlng the probate papers were loose in this little desk. It was unlocked, and 
there was no apparent supervision over it. Any one could go there and ex- 
amine them that wanted to. When we bad the flre in 1889 and were build- 
ing a new courthouse, and the records removed to a box house, and they were 
scattered, and I don't think they hâve ever been as carefuUy put away as 
before the burning of the building. I saw a lot of old papers I had seen about 
the courthouse before the fire, with lire marks on them, lying about the) 
streets. I want to say that I never saw any probate papers lying on the 
Street, but papers that looked familiar to me. Subséquent to that time I could 
not particularize any estate, but I can say generally the pai>ers are very; 
loosely kept." Cross-examination : "I hâve no Personal knowledge of any of 
the papers of the estate of J. M. Henrie having been lost. The minute books 
were not kept In this wooden desk. The minute books of the probate court are 
intact, but they are very badly worn. They are old. I think there are some 
oblitérations, but as a gênerai thing you can read them. The minute books 
hâve never been destroyed." 

S. W. Blount testlfled as foUows: "I would say that I am familiar with 
the records of San Augustine county. I hâve known them for 40 years. With 
référence to the file of papers at the présent time in estâtes generally there, 
the old estâtes settled in the 30's and 40's, as a rule I found the papers in 
very good shape — as a rule. In some of the very oldest estâtes some of the 
papers are missing. I can call to mind a matter recently. The Quirk estate, 
which is perhaps the flrst estate opened in that county, some of the papers 
are not there. In the very oldest estâtes some of the papers are missing, pa- 
pers lu estâtes between '32 and '33 and '40. I bave found in looking some of 
the very old papers over pertinent to very old administrations, I sometimes did 
not flnd the papers I thought ought to be there. As far as my expérience goes 
the minutes of the court in référence to administration of the '40's are in 
very good shape. I don't mean they are as carefuUy kept as some records, 
but the papers are most ail there. As a rule I found ail the papers I thought 
ought to be In an estate. They are ail separate packages. 5Iy recollection 
is that Mr. Crockett was clerk 24 or 25 years ago. He went through the old 
papers ; niost of them were loose and not in packages, and he went through 
them and sorted them out. Prior to that time they had been kept in wooden 
pigeon holes on the wall marked 'A,' 'B,' 'C,' etc., and ail the names of estâtes 
beginning with 'A' in the 'A' box, those beglnning with 'B' in the 'B' box, etc. 
I don't recoUect that I ever saw one of the reports of administrators out of 
place, but I would not say they were not I would not say that I did not flnd 
ail of the orders entered on the minutes as should bave been, because the 
minutes were very well kept and ail the books are there I think. The flrst 
probate book there is in my father's handwrltlng, and he was the flrst clerk 
of the county ; Book A of the Probate Minutes. It is still Intact, but badly 
worn. I never did investlgate the papers or minutes generally. I had papers 
Involving a certain administration ; I investigated those papers. I hâve never 
investigated, and don't know, generally, the condition of the records. Only 
such idea as I got from investigatlng a particular estate ; the Quirk estate 
was one of them. That was the last estate I Investigated, and I found those 
papers were not ail there. I investigated the Waterhouse estate, which was of 
date of about 1876, and the papers seemed to be intact. I bave not recently 
made any Investigation of any old estate except the Quirk estate." Cross- 
examination: "I bave been an active practltioner of law at San Augustine 
bar for a uumber of years; about 38 years. The minutes of the probate 
court in which the orders of the court are kept hâve never been destroyed. 
They are intact as far as having been destroyed and burned is concerned. I 
am not as familiar with the records of other countles as of San Augustine 
county, and I could hardly say as to whether they compare favorably with 
other countles in which I hâve practleed law as to regularity. I met the 
plaintiff, Mrs. Osborn, last night. I know her family by réputation and con- 
dition. They left there before I was born. I heard my father and mother and 
lots of people taik of Wm. P. Duffleld as a prominent lawyer of San Augustine. 
I hâve always understood that be married." 
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The record further shows that after the close of the testlmony, and before 
the jury retired, défendants asked the judge in writing to glve to the jury the 
(oUowing Instruction: "Corne now each and ail of the défendants In. the 
above entitled and numbered cause and respectfully move the court to direct 
the jury to bring in a verdict for them and each of them, because under the 
uncontradicted évidence and the law applicable thereto they and each of them 
are entitled to a verdict in this cause." And the court having considered 
the said charge, then and there refused to give the saine to the jury, and the 
défendants and each of them then and there excepted to the action of the 
court in refusing to give said peremptory instructions. And thereupon the 
défendants in writing requested sépara tely the following instructions: 

"If you should believe from the évidence that the sale of the land by A. "W. 
Canfleld, administrator, was made at the courthouse door of San Augustine 
county, under an order Issued by hlm, by the probate court, so dlrecting the 
same, which order was in existence at the time of the sale, then such sale 
would be valid and pass the title, and in determining whether such order ever 
existed you niay look at the récital in the deed and ail the other facts and 
circumstances in évidence before you." 

"If you should find from the évidence that the sale of the land in contro- 
versy by A. W. Canfleld, administrator, to Roht. Russell, was approved by 
the probate court of San Augustine county, after the same was made, such 
approval would make such sale valid ; and in determining whether such sale 
had been approved you may take into considération ail reports and orders 
of said probate court in évidence and ail acts of the judge thereof shown in 
«vidence." 

"If you should find from the évidence that the J. M. Henrie of Louislana, 
who deeded the land in controversy to Josiah Bell, was the J. M. Henrie to 
whom the land was granted, then plalntlfEs cannot recover, and the burden 
of showing this land to hâve been granted to some différent J. M. Henrie is 
on plaintiff." 

"If you believe from the évidence that P. A. Duffleld, the mother of plaintiff, 
applied for an allowance of money, and received such allowance from the 
probate court of San Augustine county, in the estate of J. M. Henrie, after 
the sale of and payment for the land In controversy by the administrator, then 
plaintiff cannot recover." 

Kach of said spécial requests was refused, and exceptions were duly taken 
to the refusai. Thereupon the court charged the jury to the effect that the 
deed made by A. W. Canfleld, administrator de bonis non of the estate of J. 
M. Henrie, executed April 7, 1846, was vold, because it appeared from said 
deed that the sale was of land located In Orange county, and that therefore 
said deed did not divest title ont of the estate of J. M. Henrie, and that the 
deed under which the défendants also elaimed title, and executed in Louisiana 
before a commissioner of the State of Texas by one John M. Henrie, November 
10, 1S60, was void, because there was no proof as to what John M. Henrie 
it was who executed the said deed, and peremptorily directed the jury to find 
as a matter of law a verdict for the plaintiff for 397 acres of the land in con- 
troversy. 

The défendants, before the jury retired, entered full and spécifie exceptions 
to the charge of the court in the above respect, and with such particularity 
as to point out to the trial judge the errors alleged In said charge. 

Oliver J. Todd, of Beaumont, Tex., for plaintifïs in error. 
H. M. Whitaker, of Beaumont, Tex., for défendant in error. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). The 
défendants ' hâve assigned numerous errors to the ruHngs of the court, 

X Note.— For convenience the plalntlffs In error, défendants below, will be 
referred to as défendants, and the défendant in error, plaintiff below, as plain- 
tifC. 
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but, in the disposition of the case, it is deemed necessary to consider 
only the two foUowing questions : 

1. Was the deed of Canfield, administrator of the estate of John M. 
Henrie, to R. B. Russell, admissible in évidence? 

2. Upon the trial, the court held that the deed executed by J. M. 
Henrie — who will be designated as the Louisiana Henrie, to distin- 
guish him from the San Augustine John M. Henrie — to Josiah Bell 
was void on its face, and thereby deprived the défendants of the right 
to rely upon the deed in support of their défense of the five-year 
statute of limitations. Was such ruling correct? 

[ 1 ] As to the first question : The recitations of the administrator's 
deed disclosed that the sale of the land in controversy was made at the 
courthouse in San Augustine county; and the court held that, since 
the land was situated in Jefferson (now Orange) county, the sale, in 
the absence of an order of the probate court otherwise directing, could 
only lawfully be made in the county last named, to wit, the county of 
Jefferson. In construing the Acts of the Republic of Texas of January 
21, 1841, February 4, 1841, and January 27, 1842, the court in its 
charge observed: 

"The statiites I hâve read fail to state in any positive way that the sale 
shall be made In the county where the lands are located ; but the Suprême 
Court of the state, in construing the varions statutes, hâve read Into them 
their understandlng of them, and It has beeome the law since then that valld 
sales of land, unless directed to be made otherwise, whether made by an ad- 
ministrator or under exécution, shall be made In the county where the land 
Is located. It is recited in the administrator's deed, ofCered in évidence, that 
the sale was made in San Augustine county, while the land was located in 
Orange county. The court, therefore, informs the jury that the administra- 
tor's deed dld not divest the title out of the estate of John M. Henrie," etc. 

Entertaining that view of the law, the court held that the admin- 
istrator's deed was inadmissible in évidence, and thus in efïect withdrew 
from the jury ail considération of the probate proceedings, upon which 
the défendants partly relied to defeat the plaintiff's cause of action. 
It is apparent that, if the administrator's deed was effectuai to vest in 
the vendors of the défendants the title of the John M. Henrie estate to 
the lands in controversy, the plaintiff was without right to recover. As 
we hâve shown, the deed was excluded on the ground that the sale, in 
the absence of an order of court otherwise directing, should hâve been 
made in Jefferson county, for the reason that the land was there lo- 
cated. In its charge to the jury the court did not refer specifically to 
any décisions of the courts of Texas sustaining the ruling; nor hâve 
counsel for the plaintiff called to our attention any case which in- 
validated an administrator's sale of land, made at the courthouse door 
of the county in which the administration proceeding was pending, or 
in the county where the sale took place, solely because it was not made 
in the county where the land was situated. It is an express direction 
of the act of 1842 that: 

"Ail sales of land * * * shall be made at the courthouse door of the 
county in which the sales talîe place." 

And by the act of January 21, 1841, it is ppovided: 
"That real estate shall be sold at the courthouse of the respective countles, 
unless an order of court be had to sell at some other place," 
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Thèse Acts of the Republic were under discussion by the court in 
Peters v. Caton, 6 Tex. 554. In that case the sale was made at De 
Kalb, a place other than the county seat, and the court, in holding the 
sale void, stated the question at page 557 in the f oUowing language : 

"The order of the court gave no spécifie directions as to the place of the 
sale ; and the admlnistratrlx had no authorlty, by virtue of the decree, to 
expose the property to sale at any other than the place and the tlme flxed 
by law ; and the question Is whether, for the fallure to comply with the req- 
ulsltos of the law In the partlculars speclfled, the sale is void and couferred 
no title." 

This décision was rendered in 1851, only a few years after the 
passage of the acts construed by the court, and it appeared that the 
sale was not made at the courthouse of any county, nor was there an 
order of court directing it to be made elsewhere. While the court 
held the sale in the circumstances void, it was f urther observed by the 
Chief Justice at page 559 : 

"That an exécuter or adminlstrator, In making sales of property, must 
comply in ail essential partlculars vylth the statutory provisions regulating the 
subject-matter, is well settled. Otherwlse, those whose interests are atfected, 
will not be concluded by the sale (7 Mass. 488), unless from a long acquies- 
cence a compllance with the requlsites of the law may be inferred." 

In addition to Peters v. Caton, counsel for the plaintiff rely, among 
others, upon Howard v. North, 5 Tex. 310, 51 Am. Dec. 769, Alred v. 
Montagne, 26 Tex. 735, 84 Am. Dec. 603, Casseady v. Norris, 49 Tex. 
613, and Sinclair v. Stanley, 64 Tex. 72, which were sales made by 
sheriffs 'and United States marshals in counties other than those in 
which the lands were located. In those and similar cases the sales were 
held void, and doubtless quite properly so ; but they are scarcely perti- 
nent to the présent inquiry. The principal question which confronts 
us in the présent case is whether, after the lapse of nearly 70 years, the 
court will indulge presumptions to sustain the validity ,of the sale made 
by the adminlstrator. 

Before adverting to the authorities, a résumé of the salient points of 
the testimony, as disclosed by the record, will prove useful. 

John M. Henrie died in 1839. After his death applications to ad- 
minister upon his estate were made by his surviving wife and by James 
Tabor. The order appointing Mrs. Henrie administratrix was subse- 
quently canceled. On January 14, 1844, A. W. Canfield of San Augus- 
tine county, filed an application in the probate court, reciting the death 
of James Tabor, and applying for the appointment as adminlstrator 
de bonis non of the Henrie estate, and an order was duly entered ap- 
pointing Canfield administrator. After taking the usual oath, letters 
of administration were duly issued to Canfield. On January 23, 1844, 
Canfield, as administrator, applied to the court for authorlty to sell land 
belonging to the estate ; and on June 24, 1844, an order was duly en- 
tered by the court authorizing the sale. Canfield, as administrator, 
sold the land in controversy on April 7, 1846, and executed a deed to 
Robert B. Russell to the same for a considération of $368. The ac- 
knowledgment of the deed from Canfield to Russell was taken before 
the chief justice of San Augustine county on the day of the sale. On 
April 8th, the day following the sale, Canfield fîled his report in the 
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probate court of the sale made by him to Russell. On February 30, 
1847, Mrs. Priscilla A. Duffield, former wife of John M. Henrie, ap- 
plied to the probate court of San Augustine county for a widow's al- 
ïowance out of the estate, and her application was allowed therefor. 
There is nothing in the record to show that Mrs. Duffield ever obtained 
f rom the estate the allowance applied for. On January 27, 1847, the 
following order was entered in the minutes of the probate court of 
San Augustine county : 

"The Estate of John M. Henrie. 
"It is considered by the court that the report this day made by A. W. Can- 
fleld of his administration of said estate be recorded." 

It is further shown by the record that on May 2, 1846, Russell con- 
veyed the land to Canfield for a recited considération of $1,000, and 
on June 5, 1846, Canfield conveyed to Daniel McLeod for $2,750. The 
présent suit was filed October 15, 1913, and prior to its institution 
McLeod's heirs brought suit against the défendants to recover the land. 
Pending that litigation, on January 27, 1913, the heirs executed, by way 
of compromise, a deed to the défendants, by which the latter acquired 
such title as passed by the deed from Canfield, administrator, to Rus- 
sell. It is further shown by the record that no open claim to the land 
has been made by Mrs. Duffield or her heirs from 1847 until just be- 
fore the présent suit was filed in 1913, covering a period of over 60 
years, nor hâve any taxes been paid on the land by the plaintiflf either 
bef ore or af ter her assertion of claim. 

What rule should be applied to the f oregoing facts ? The courts of 
Texas supply a conclusive answer. However, before proceeding to 
the authorities, and in this connection, it may be said that the sale 
made by Canfield to Russell was conceded to be in ail respects legally 
sufficient, except that counsel for the plaintifif contended it was invalid, 
because not made in Jefferson county where the land was situated. 
This contention necessarily présupposes the nonexistence of an order 
by the probate court to make it in San Augustine county. And, nar- 
rowing the question, if there was an order of court authorizing the sale 
in the last-named county, or, if such an order may be presumed in view 
of the long lapse of time and other facts and circumstances appearing 
of record, it would naturally follow that the sale was valid and vested 
the title of the Henrie estate in Russell, the purchaser. 

Let us now refer to the décisions of the Texas courts. In Baker v. 
Coe, 20 Tex. at page 435, the court said : 

"The question upon this appeal is whether the curator's sale and deed, of 
the lôth of November, 1834, was rightly held by the court valid and effectuai 
to pass and vest title in the purchaser. And we are of opinion that it was. 
It was executed before the judge, and it therefore évidences his authorlzation 
and approval of the sale. It is to be deemed in the nature, in so far, of a judi- 
cial act, and affords prima facie évidence, at least, of the truth of the facts 
it recites. It affords ail the proof that ought, at this day, to be required of the 
legality of the sale." 

And at page 437 the court used the following language : 

"The absence of the order of sale in this case, as was said by the same 
court in a later case, 'when applied to thèse ancient proceedings, raises but a 
remote presumptlon, which we hold to be subordinate to the violent légal 
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presumption that the judge before whom the proceedings were had dld hls 
duty.' 3 Ann. 147. We hâve heretofore had occasion to notice wlth what In- 
dulgence the courts of other states bave regarded the proceedings of thelr 
courts of probate, when it was proposed to annul tltles fairly aequlred under 
them, because thelr records dld net show a compliance wlth ail the requlre- 
ments of the law in respect to the disposition of the estâtes of deceased per- 
sons. Burdett v. Silsbeo and Dancy v. Striekllnge, 15 Tex. 557 [65 Am. Dec. 
179] ; Soye's Heirs v. Maverlck, 18 Tex. 100. Presumptions must be indulged 
in favor of those proceedings, especlally when they are ancient, and tltles 
bave been aequlred and transmltted under them, or it would indeed be true 
that time, Instead of heallng, as It should, the defects of thèse titles, would 
gradually undermine, and eventually destroy them. The judgment is af- 
Prmed." 

It was said by the court in Neill v. Cody, 26 Tex. 290 : 

"A confirmation of the sale, or something from which a confirmation mlght 
be Inferred, or, at least, something done by the purchaser givlng hlm the 
right to hâve the sale confirmed, must bave been shown to enable hlm to claim 
title under it" 

Sec, also, Moody v. Butler, 63 Tex. at page 212. 

In Robertson v. Johnson, 57 Tex. 66, it was said by the court : 

"To constltute a valid sale of land by a guardlan, so as to Invest title In 
tlie purchaser, it does not admit of doubt that the court must hâve in some 
vvay or other recognized the sale as fairly made and at a reasonable priée. 
A formai order of court, expressly conflrmlng the sale and dlrecting title to 
be made, is not esseutial. But if such acts are shown upon the part of the 
court as would satisfy the jury that the court recognized and acquiesced in 
it as a completed sale, when the purchase money had been pald and the deed 
executed, they mlght iiifer a confirmation by the court. Under the instruc- 
tion given, the jury mlght well bave drawn the conclusion that the burden 
was upon the appellants to satisfy them in some way that a formai order of 
confirnaation had been made by the court, While a confirmation is essentlal 
to the validity of such sales, owing to the loose and irregular manner In whlch 
such business bas heretofore been conducted in our probate courts, in the very 
nature of thlngs considérable indulgence in presumptions must be allowed in 
support of the proceedings of thèse courts." 

In Cruse v. O'Gwin, 48 Tex. Civ. App. 52, 106 S. W. at page 759, 
the Court of Civil Appeals, while holding in that case that there was 
no confirmation of the sale, and nothing from which à confirmation 
could be inferred, and nothing done by the purchaser giving him the 
right to hâve the sale confirmed, used this language : 

"Even though there was no entry in the record books of the probate court 
tendlng to sliow that an order of sale was issued to the permanent adminis- 
trator, or tendlng to show an approval of the sale made by him, stlU, If there 
was anythlng wrltten on any paper flled in the case in the probate court that 
directly or indirectly indicated approval of the sale by the probate court, we 
would sustain its validity under the authority of décisions of the Suprême 
Court. Neill v. Cody, 26 Tex. 286 ; Moody v. Butler, 63 Tex. 210." 

And in Pendleton v. Shaw, 18 Tex. Civ. App. 456, 44 S. W. at page 
1010, it was said by the Court of Civil Appeals : 

"If any confirmations of sale were requlred at the date of the sales, the évi- 
dence shows compliance in approvlng the account of the admlnistrator show- 
ing the sale. Ferguson v. Templeton (Tex. Civ. App.) 32 S. W. 148-151 ; Bart- 
lett V. Coeke, 15 Tex. 471. It is sufflcient confirmation if the court recognized 
sales. Robertson v. Johnson, 57 Tex. 66; Moody v. Butler, 63 Tex. 212; 
Neill V. Cody, 26 Tex. 289. Ail reasonable presumptions wlll be indulged, In 
favor of thèse ancient deeds, that everythlng necessary to be doue to perfect 
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the sale was properly done, If nothing appears to impeach Its falrness. Whlte 
V. Jones, 67 Tex. 638-640, 4 S. W. 161, and authorlties cited; Bartlett v. 
Cocke, supra." 

In Turner v. Pope, 137 S. W. at page 423, the court held as fol- 
lows : 

"At the tlme this sale was made, the law governing admlnistrator's sales 
in the republlc of Texas did not require such sales to be confirmed by the pro- 
bate court, there being no statute requiring such confirmation until 1846. 
Harrls v. Brower, 3 Tex. Civ. App. 649, 22 S. W. 758 ; Williams v. Cessna, 43 
Tex. Clv. App. 315, 95 S. W. 1106. If the law was otherwise, we think the 
record in this case shows a sufficient order of confirmation by the court order- 
Ing the sale. In the absence of any statute requiring such order to be made in 
open court, and entered in the minutes of the court, any mémorandum of the 
probate judge, made by him ofiiclally, which shows that he approved the sale 
made by the administrator should be held sufficient. The record shows that 
the .iudge of the court that ordered the sale took the acknowledgment of the 
administrator to the deed conveying the property to the purchaser at such 
sale, and the certiflcate of acknowledgment, made and signed by him oflicially, 
after proper recitation of the acknowledgment of the deed by the adminis- 
trator, contains the foUowing: 'It is therefore decreed that the foregolng deed 
be according to law.' Such an order was no necessary part of the certiflcate 
of acknowledgment, and should not be presumed to hâve been made by the 
judge in his capacity of an ex offlcio notary public, but in his judicial capacity, 
and was intended as a judicial approval and confirmation of the sale." 

It was said by Judge Pleasants, speaking for the Court of Appeals 
in Ferguson v. Templeton, 32 S. W. at page 151 : 

"We think the order, taken with the application referred to in the order, is 
sufiiciently deflnite to validate the act of the administrator in maklng the 
salé ; and, while there is no formai order of the court confirming the sale, the 
approval of the final account of the administrator, aild his discharge and that 
of his sureties, is, in our judgment, a substantial compliance with the law re- 
quiring an order of confirmation." 

In Perry v. Blakey, 5 Tex. Civ. App. 336, 23 S. W. at page 807, 
the f ollowing language was employed by the court : 

"At the time of the trial the deed in question was 41 years old. It had stood 
ail thèse years unassailed by the parties iuterested in the estate. The ad- 
ministration under which it was made was shown to hâve been carelessly 
carried on, and it is not likely at this late date that f uU proof can be made 
of the probate proceedings. It is the policy of the law to uphold the proceed- 
ings of our probate courts. They are courts of record of gênerai jurisdiction 
in ail matters relating to administration of estâtes of deceased persons, and 
its judgments in such administration of estâtes, intrusted to its control by 
law, are to be regarded, in collatéral actions attacklng their validity, as enti- 
tled to the same presumptions as the judgments of any other court of record 
of gênerai jurisdiction. Guilford v. Love, 49 Tex. 719." 

See, also, Dancy v. Stricklinge, 15 Tex. 557, 65 Am. Dec. 179. 

Authorities upon the question might be multipUed, but it is useless to 
ref er to others. 

In the case bef ore us the administrator reported the sale to the court 
the day after it was made, and the chief justice of the county (presid- 
ing judge of the probate court) took the acknowledgment to the ad- 
niinistrator's deed. Without more, after the lapse of more than 60 
years, the court may readily indulge two presumptions: (1) A ratifi- 
cation and confirmation of the sale ; and (2) an order duly made by 
the probate court authorizing the administrator to sell the land in San 
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Augustine county. Upon reason, and in view of the foregoing author- 
ities, we entertain no doubt that the sale made by the administrator to 
Russell was valid, and that it vested in the latter the title of the Henrie 
estate to the land in question. 

[2] As to the second question : Did the court err in holding that the 
deed from the Louisiana J. M. Henrie to Josiah Bell was void as a 
matter of law. We deem it unnecessary to enter upon an elaborate dis- 
cussion of this phase of the case. Unless this deed was a forgery, the 
défendants could hâve availed themselves of it, with the other inci- 
dents which the law prescribes, as a défense under the five-year stat- 
ute of limitations. Hunter v. Nichols, 55 Tex. at page 230, and au- 
thorities cited. Apart from the fact that the Louisiana Henrie exe- 
cuted the deed to Josiah Bell, the record is silent as to his identity. 
Who he was, whence he came, or whither he went, we are not in- 
formed. It may be that he sold land to which he was not entitled, al- 
though having the same name as the John M. Henrie of San Augustine, 
Tex. But, be that as it may, we are of opinion that the issue of forgery 
vel non should hâve been, under appropriate instructions, submitted to 
the jury, particularly since a part of the land in controversy has been 
for nearly 50 years in possession of some of the défendants, who, dur- 
ing that long period, hâve claimed title under the Louisiana Henrie 
deed. 

It follows from what has been said that the ruling of the court in 
référence to the two deeds mentioned was erroneous. The suit was 
brought by the plaintiff against sundry défendants to recover 1,107 
acres of land. Following the verdict, judgment was rendered in favor 
of ail défendants except W. H. Stark, B. D. Harris, and C. E. Slade. 
Thèse three défendants asserted ownership of 397 acres off the north 
side of the grant, and as to them judgment went in favor of the plain- 
tifï. The présent contest is confined solely to the plaintiff, on the one 
hand, and to the three named défendants, on the other; and that 
view of the controversy seems to be conceded by counsel. As the case 
stands, the sole issue for future détermination is as to the owner- 
ship of the 397 acres. The judgment should therefore be permitted to 
stand as to ail the défendants, except W. H. Stark, B D. Harris, and 
C. E. Slade, and as to them it should be reversed, and the cause re- 
manded for a new trial. 

Ordered accordingly. 
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NEW YORK, S. & W. R. CO. v. THIERBR (two oases). 

(Circuit Court of Appeals, Second Circuit January 12, 1915.) 

Nos. 111, 112. 

1. ÎTegligence iS=»C5 — "Contbibtjtobt Négligence" — Nature and Eléments 

— "Oedinaby Caee." 

"Contributory négligence," which. wlU defeat recovery for a Personal in- 
3ury foUowlng négligence of the défendant, Is the absence of "ordinary 
care," which Is such care as an ordinarily prudent person would exercise 
under the same or similar circumstances. 

[Ed. Note. — For other cases, see Négligence, Cent Dlg. §| 83, 94; Dea 
Dlg. .s=>65. 

For other définitions, see Words and Phrases, First and Second Séries, 
Contributory Négligence; Ordinary Care.] 

2. Négligence <S=>136 — Actions fob Négligence — Questions for Jury. 

The question of négligence or contributory négligence Is one of law for 
the court only when the facts, conceded or established, are such that ail 
reasonable men must draw the same conclusion from them. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 277-353 ; Dec. 
Dig. <g=»136.] 

3. Raileoads (®=>350 — Injubt to Pekson at Crossing — Conteibutobt Nég- 

ligence — Question for Jury. 

Plaintiff started to walk across defendant's railroad tracks at a cross- 
ing in a city. There were three tracks running north and south ; the one 
to the east being a storage track, the second a siding or passlng track, 
and that to the west a main single track. Plaintifl was familiar with the 
Crossing, and testifled that when she approached from the east there were 
coal cars standing on both the first and second tracks, close to the Cross- 
ing on both sides, those on the second track being parts of a train which 
had been eut; that before crossing eaeh of such tracks she stopped and 
looked and listened, but could not see in either direction on àccount of the 
cars ; that she heard nothing, except an englue pufflng to the northward ; 
that as she passed over the second crossing she stooped forward to look 
to the northward, when she was struck by the overhang of an englue or 
its tender which was backing from the south. The distance between the 
rails of the second and main tracks was 7 feet Held, that on the évi- 
dence the question of contributory négligence was one for the jury. 

[Ed. Note.— For other cases, see Railroads, Cent Dlg. §§ 1152-1192; 
Dec. Dlg. <S=»S50.] 

In Error to the District Court of the United States for the Eastem 
District of New York. 

Thèse causes come hère on writs of error to the United States Dis- 
trict Court for the Eastern District of New York, to review judg- 
ments entered on April 4, 1914, against the New York, Susquehanna 
& Western Railroad Company and in favor of the plaintiflE in each 
action. 

The plaintiffs below, hereinafter called plaintifCs, are résidents of the state 
of New Jersey. The défendant below, hereinafter called défendant, Is a cor- 
poration duly organized and existing under the laws of the states of New 
Jersey and Pennsylvania, and it maintains an office within the city, county, 
and state of New York. By stipulation the cases were tried together and one 
bill of exceptions was signed. 



See, also, 209 Fed. 316, 126 C. C. A. 242. 



<Ë::»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Stetson, Jennings & Russell, of New York City (William C. Cannon, 
ef New York City, of counsel), for plaintiff in ei;ror. 

Emmanuel A. Busch (Abram J. Rose and Alfred C. Pette, both of 
New York City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. Thèse are tort actions brought to recover 
damages. The action brought by Annie Thierer is to recover for sé- 
vère and permanent injuries to her left leg, which resulted in its ampu- 
tation between the ankle and the knee, and for other serious injuries 
about the head, body, and limbs, as well as for severe shock to her 
nervous System, for ail of which she alleged she had sustained dam- 
age in the sum of $50,000. The action brought by her husband, Joseph 
Thierer, is to recover for the consequential loss of his wife's services 
and Society, and for the expenses he incurred for médical attention 
to her and for nursing, for ail of which he demanded judgment in the 
sum of $20,000. The jury brought in a verdict for the wife in the 
sum of $6,500 and for the husband in the sum of $4,040.40. The in- 
juries which the wife suiïered confined her to the hospital for six 
weeks, and made necessary the attendance of a doctor for a year after 
she was able to leave the hospital for her home, and ever since the ac- 
cident she has found it necessary to use crutches, testifying that since 
the accident she had never been able to go without them. 

The défense of contributory négligence is relied upon to defeat the 
actions. When such a défense is to be interposed, there has been some 
question in the authorities whether it is admissible under a gênerai 
plea of not guilty or must be specially pleaded. This court held in 
Canadian Pacific Ry. Co. v. Clark, 73 Fed. 76, 81, 20 C. C. A. 447 
(1896), that the rule in force in the state in which the action is tried 
should détermine whether such a défense can be availed of under a 
gênerai traverse. In the case at bar there is no question of this sort, 
as Mrs. Thierer alleged in her complaint that while she was "lawfully 
and carefully crossing the highway" she was struck and knocked down 
by an engine attached to railway cars controlled or operated by de- 
fendant and sustained varions injuries solely by reason of the négli- 
gence of the défendant. The défendant in its answer alleged that the 
injury was caused or contributed to by the plaintiff's own négligence 
or want of care. 

The défendant at the close of the plaintiff's case, and again when the 
testimony closed, moved the court to dismiss the complaint on each 
and ail of the following grounds: (1) That the plaintiff had not estab- 
lished a cause of action against the défendant. (2) That the plaintiff 
was guilty of contributory négligence as a matter of law. (3) That 
upon the whole case the plaintiffs were not entitled to recover. 

The défendant also moved to direct a verdict in its favor in each 
case upon the ground: (1) That the plaintiff had not established a 
cause of action against the défendant. (2) That the plaintiff' was guil- 
ty of contributory négligence as a matter of law. (3) That it had not 
been established that défendant was guilty of any négligence. (4) 
That upon the whole case the plaintiffs were not entitled to recover. 
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Thèse motions were overruled ; the court stating that it would leave 
the questions of fact to the jury. The jury was instructed that the 
burden rested on the plaintiff to show that slie was entitled to a verdict ; 
that the burden was on her to use care in going across the railroad 
crossing. In the course of the charge it was said : 

"Now, as to the rallroad's duty, as I bave charged you, you hâve got to find 
whether the railroacl was négligent or careless, or failed to perform Its duty 
as it should hâve, before the plaintiff can recover, Just as mueh as you hâve 
to find that the plaintiff was not herself to blâme for what did occur. I hâve 
charged you as to a number of matters in which the railroad did not owe the 
duty of doing anythlng more than just to run its trains carefuUy, so far as 
keeping them on the track and handling the cars are concerned." 

The jury also was instructed : 

"If there Is a falr prépondérance of testimony showing that the railroad 
Company created the situation in whlch there was a dangerous crossing at 
that time, in which there was danger from the train coming from the south, 
and indication of a train from the north, which would deceive some one, if 
the défendant did not (through the servants that were there and In control 
of the situation) perform its duty in either preventing the train from ninning 
upon some one wlio could not get out of the way, or in preventing that some 
one from crossing the track, then the défendant did not perform its duty, and 
If that was the cause of the accident, and if Mrs. Thierer was not to blâme 
herself, then she can recover." 

The jury was fully instructed as to the duty of a traveler upon the 
highway before crossing a railroad to look and listen and use reason- 
able care, and that "the greater the difificulty of discovering the danger 
as apparent from the surroundings, the greater the care required." 
There was no error in the court's charge, unless the court was in error 
in submitting the case to the jury, instead of deciding that the plaintiff 
as a matter of law had been guilty of contributory négligence. 

The défendant was charged with négligence for failing to ring a 
bell or blow a whistle as required by statute while the train was ap- 
proaching the crossing. The verdict of the jury establishes the charge. 
If the question of the négligence of Annie Thierer was for the jury, 
the verdict of the jury also establishes the fact that she was not guilty 
of contributory négligence. 

Thèse cases are in this court for the second time. When they were 
hère on the first appeal, we held upon the évidence then before us that 
Annie Thierer had been guilty, as a matter of law, of contributory nég- 
ligence. As the injury was inflicted in the state of New Jersey, we 
held the law of that state applicable to the case, and that under the dé- 
cisions of its highest court pedestrians, before crossing railroad tracks 
at grade, were required to look and listen, and we observed that the 
plaintiff in her testimony "said absolutely nothing about listening, ex- 
cept that she did not hear any bell or whistle." We said : 

"The law applicable to the case is, of course, that of the state of New Jer- 
sey, where it arose. The highest court of that state holds that pedestrians, be- 
fore crossing railroad tracks at grade, must look and listen. Mrs. Thierer 
said absolutely nothing about listening, except that she did not hear any beli 
or whistle. In respect to looking, she said again and again that, while walk- 
Ing at her ordinary gait, she looked to the south, and was struck by the train 
backing up from that direction the moment she looked. Of course, at that 
moment, she must hâve been within the overhang of the train, the very situa- 
tion that the rule as to looking and listening is intended to prevent She did 
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not look before she erossed. Such looking and listenlng as she gave amounts 
to not looking or llstening at ail. If looking and listenlng after one is on the 
track satisfles the rule, it might as vvell not exist." 209 Fed. 316, 126 O. C. 
A. 242. 

There can be no doubt that a person is guilty of contributory négli- 
gence as matter of law who attempts to cross the tracks of a railroad 
without either looking or listening when the law of the jurisdiction re- 
quires the traveler to do both and he does neither. 

[1 ] It is not questioned that, if the négligence of Annie Thierer con- 
tributed to the injury which she received, she is not entitled to recover. 
The gênerai rule, of course, is that, if the négligence of the injured 
person contributed in any degree to the injury received no recovery 
can be had (Fletcher v. Boston, etc., R. Co., 187 Mass. 463, 73 N. E. 
552, 105 Am. St. Rep. 414; Gonzales v. N. Y., etc., R. Co., 38 N. Y. 
440, 98 Am. Dec. 58; Oil City Fuel Supply Co. v. Boundy, 122 Pa. St. 
449, 15 Atl. 865; Mauch v. Hartford, 112 Wis. 40, 87 N. W. 816), al- 
though in some of the states it bas been held that, to defeat a recovery 
on the ground of contributory négligence, the négligence must bave 
contributed in an essential degree to the injury sustained (Birge v. 
Gardner, 19 Conn. 507, 50 Am. Dec. 261 ; Northern Central R. Co. v. 
State, 29 Md. 420, 96 Am. Dec. 545). 

But vi'hat do the courts mean when they say that contributory nég- 
ligence will defeat a recovery? They mean simply this: That the law 
imposes on every person the duty of using ordinary care for his or 
her own protection against injury. Beers v. Housatonuc R. Co., 19 
Conn. 566; Graham v. Pennsylvania Co., 139 Pa. 149, 21 Atl. 151, 12 
L. R. A. 293 ; Gulf , etc., R. Co. v. Shieder, 88 Tex. 152, 30 S. W. 902, 
28 L. R. A. 538. The law does not require the exercise of extraor- 
dinary care. Tobin v. Omnibus Cable Ce, 4 Cal. Unrep. 214, 34 Pac. 

124 (1893); Drake v. Dartmouth, 25 Nova Scotia, 177. And it does 
not demand the utmost possible caution. Chicago, etc., R. Co. v. Bailey, 
66 Kan. 115. Where there bas been the exercise of ordinary and rea- 
sonable care, there can be no contributory négligence. The courts 
hâve defined ordinary care as such cure as ordinarily prudent persons 
would bave exercised under the same or similar circumstances to avoid 
danger. Chicago Union Traction Co. v. Chugren, 209 111. 429, 70 N. 
E. 573; Salter v. Utica, etc., R. Co., 88 N. Y. 42; Patrick v. Pote, 117 
Mass. 297 ; Davis v. Concord, etc., R. Co., 68 N. H. 247, 44 Atl. 388. 
And the courts hâve said that in determining whether a plaintiff has 
used ordinary care, the âge, sex and physical condition of the person 
injured may be taken into considération. Hickman v. Missouri Pac. 
R. Co., 91 Mo. 433, 4 S. W. 127; Asbury v. Charlotte Electric R. Co., 

125 N. C. 568, 34 S. E. 654. In Wakelin v. London, etc., R. Co., 12 
App. Cas. 41 (1886), Lord Fitzgerald in the House of Lords declared 
that contributory négligence consists in — 

"the absence of that ordinary care which a sentlent being ought reasonably 
to hâve taken for hls own safety and which had it been exercised would hâve 
enabled him to avold the injury of which he complalns, or the doing of some 
act which he ought not to hâve done, and but for which the calamlty would 
not hâve occurred. I hâve used the words 'ordinary care' ; extraordlnary 
caution Is not required, but if by the use of ordinary care he might hâve 
avolded the injury, and did not, he is not entitled to recover damages." 
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[2] The question when contributory négligence is for the jury and 
when it is for the court has been before the Suprême Court in a num- 
ber of cases. In Texas Pacific Ry. Co. v. Harvey, 228 U. S'. 319, 33 
Sup. Ct. 518, 57 Iv. Ed. 852 (1913), the rule on this subject was stated 
as follows: 

"It has often been held In thls court that ordinarily négligence or contribu- 
tory négligence is net a question of law, but of fact, to be settled by the find- 
Ing of the jury. Where there Is uncertainty as to the existence of négligence 
or contributory négligence, whether such uncertainty arises from a conflict of 
testimony, or because, the facts being undlsputed, falr-roinded men mlght 
honestly draw différent conclusions therefrom, the question is not one of law." 

And in Gardner v. Michigan Central R. R. Co., 150 U. S. 349, 14 
Sup. Ct. 140, 37 L. Ed. 1107 (1893), the court declared: 

"The question of négligence is one of law for the court only where the facts 
are such that ail reasonable men must draw the same conclusion from them, 
or, in other words, a case should not be wlthdrawn from the jury unless the 
conclusion follows as matter of law that no recovery can be had upon any 
View which can be properly talsen of the facts the évidence tends to estab- 
Ush." 

In Cowen v. Crabow, 120 Fed. 258, 57 C. C. A. 39 (1903), in speak- 
ing of the refusai of the trial judge to instruct the jury to find for 
the défendant on account of the contributory négligence of the plain- 
tiflf, the Circuit Court of Appeals in the Sixth Circuit said : 

"This could only hâve been done If, from the évidence, ail reasonable men 
would hâve drawn the conclusion that the plaintiff did not exercise that de- 
gree of care which, under the clrcumstances, a prudent person should hâve 
exereised." 

And in Shatto y. Erie R. Co., 121 Fed. 678, 59 C. C. A. 1 (1903), 
the same court said : 

"The question of contributory négligence becomes one of law only when 
falr-minded men, from the established or conceded facts, would draw the con- 
clusion of a want of ordinary care. Where opposiug inferences may be drawn, 
the question of négligence, under proper instructions, must be submitted to 
the jury." 

The rule is laid down in Shearman & Redfield on Négligence (6th 
Ed.) vol. 1, § 114, as follows: 

"It is a gênerai rule, applicable In ail courts, that the question is to be sub- 
mitted to the jury, not only where there Is sufficlent testimony as to the 
actuul facts to leave a reasonable doubt, but also where the Inferences which 
mlght be fairly drawn from the facts are not certain and Invariable and might 
lead to dictèrent conclusions in différent minds. The court is not at liberty 
to withhold the question from the jury, simply because It is fuUy convinced 
that a certain inferenee should be drawn, so long as persons of fair and sound 
mInds mlght possibly come to a différent conclusion." 

In Cincinnati, N. O. & T. P. Ry. Co. v. Farra, 66 Fed. 496, 13 C. C. 
A. 602 (1895), a case before the Circuit Court of Appeals in the Sixth 
Circuit and decided by Judges Taft, Lurton, and Severens, the facts 
were as follows: The person injured was driving across the tracks 
of a railroad at a public road crossing at grade; the last point from 
which one traveling the turnpike could see the tracks before coming 
to the crossing was 400 feet from the crossing, at a point where the 
road began to descend a hill to the railroad; the obstruction of view 
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was due to the effect of the cuts through which both the railroad and 
turnpike approached the crossing, and the right of way had been suf- 
fered to grow up in undergrowth and rank weeds, so that one driving 
could not see to the right or left until the horse pulhng the barouche 
was over the first rail ; the woman drove dovvn the hill in a walk, and 
f rom the time she started down the hill was attentive to the situation ; 
she had no view of the track (except the view 400 feet back) until she 
got on the track; she did not hear the approach of the train; when 
she got on the track, she looked south first, as no train was regularly 
due at that time from the north; then she looked north and saw an 
engine approaching, and so near that there was no time to cross over 
or to withdraw, and the collision occurred. The trial court was asked 
to instruct as f ollows : 

"The jury Is instnicted that a railroad track Is of itself notice of danger, 
and a waming to persons approaching a railroad crossing to look out for 
trains running on the railroad, and that it Is the duty of a person approach- 
ing a railroad crossing to make a vigilant use of his sensés in iooking for a 
train approaching the crossing on the railroad, and to use care commensurate 
with the character and apparent danger of the crossing in order to ascertain 
if a train is approaching a crossing on a railroad ; and if the view of the rail- 
road is obscured by intervening objects, it is the duty of the traveler upon the 
highway, before going upon the railroad track, to stop and look and listen for 
an approaching train ; and if such traveler under such clrcumstances fails to 
stop and look and listen, and without so doing goes upon the track and is in- 
jured by a train running on said railroad track, which injuries would not hâve 
been sustained, except for the failure to stop and look and listen, then the 
jury must flnd for the défendant, even though the jury believes from the évi- 
dence that there was a failure by the employés operating the train to give 
notice by signais of the approaching train to the crossing.' 

This instruction was refused, and the question of the négligence of 
the plaintiff was left to the jury; the court saying: 

"That was a public highway. She had the right to travel upon it and cross 
this crossing, but she was under obligation, in duty bound, to the relative 
right which the company had of its right of way, to use care and prudence 
herself. She could not and cannot claim damage if she has herself been care- 
less or imprudent in approaching and attempting to cross that right of way, 
and by that I mean such prudence and caution as reasonably careful persons 
would take under simllar clrcumstances." 

In the above case the plaintiff recovered a verdict for $5,000, an ap- 
peal was taken, and the judgment was affirmed, notwithstanding the 
f act that, as she reached the track, she had not stopped for the purpose 
of Iooking and listening. 

In Grand Trunk Railway Ce. v. Ives, 144 U. S. 408, 12 Sup. Ct. 
679, 36 L. Ed. 485 (1892), the facts were as follows: The action was 
brought by the administrator of a person killed by a train at a point 
where its tracks crossed a highway at grade; there were obstructions 
along the right side of the highway for 300 feet before reaching the 
crossing, the obstructions consisting of houses and outbuildings and 
an orchard ; it was not until a traveler was within 15 or 20 feet of the 
track, and then going upgrade, that he could get an unobstructed vie'» 
of the track; the deceased had been accustomea to cross the tracks 
every day for several years ; at the time of the accident he was driving 
in a buggy with the top raised and the side curtains either raised or 
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removed ; about 76 f eet f rom the track he stoppée! for several minutes, 
"presumably for any trains that might be passing," and while so wait- 
ing a train passed along one of the tracks ; he then drove on, and while 
apparently watching the train that had passed drove on the tracks and 
was struck by a train on another and parallel road. And in this case 
the question of contributory neghgence was left to the jury. While it 
is true the deceased in the Ives Case stopped some 75 or 80 f eet before 
reaching the crossing, the évidence showed that he had at that point no 
view of the tracks, and could not get a view of them until he was 
within 15 or 20 feet of the crossing. The trial court instructed the 
jury: 

"You flx the standard for reasonable, prudent, and cautious men under the 
circumstances of the case as you find them, aceording to your judgment and 
expérience of what that class of men do under thèse circumstances, and then 
test the conduct Involved and try it by that standard ; and neither the judge 
who tries the case nor any other person can supply you with the criterion of 
judgment by any opinion he may hâve on that subjeet" 

And the Suprême Court, after quoting the above instruction, said : 

"But it seems to us that the instruction was correct, as an abstract prin- 
ciple of law, and was also applicable to the facts brought out at the trial of 
the case. There is no fîxed standard in the law by which a court is enabled 
to arbitrarily say in every case what conduct shall be considered reasonable 
and prudent, and what shall consUtute ordlnary care, Under any and ail cir- 
cumstances. The terms 'ordinary care,' 'reasonable prudence,' and sueh like 
terms, as applied to the conduct and affairs of men, hâve a relative sîgnifi- 
cance, and cannot be arbitrarily deflned. What may be deemed ordinary care 
in one case may, under différent surroundings and circumstances, be gross 
négligence. The policy of the law bas relegated the détermination of such 
questions to the jur.y, under proper instructions from the court. It is theii 
province to note the spécial circumstances and surroundings of each partlcular 
case, and then say whether the conduct of the parties in that case was such 
as would be expected of reasonable, prudent men under a similar state of 
affairs. When a given state of facts is such that reasonable men may fairly 
differ upon the question as to whether there was négligence or not, the déter- 
mination of the matter is for the jury. It is only where the facts are such 
that ail reasonable men must draw the same conclusion from them that the 
question of négligence is ever considered as one of law for the court." 

[3] After this examination into the rules of law applicable to cases 
of this nature, let us look into the facts as disclosed at the second trial : 
The defendant's railroad runs through North Paterson, in the borough 
of Hawthorne, in the state of New Jersey; and hère the accident com- 
plained of occurred, at a point where the defendant's tracks crossed 
Second street. At this place the défendant bas three tracks, which 
run north and south and cross Second street at right angles. The first 
track to the east was a storage track, the second was a passing siding, 
and the third was the main line of a single track road. The width of the 
storage track from rail to rail is 4 feet 8^/^ inches. The distance from 
the west rail of the storage track to the east rail of the passing siding 
is 6 feet 10% inches. The width of the passing siding from rail to 
rail is 4 feet 8I/2 inches. The space between the west rail of the pass- 
ing siding and the east rail of the main line is 7 feet 734 inches, and 
the width of the main line from rail to rail is 4 feet 8% inches. The 
crossing at the time of the accident was not protected by either gâtes 
or flagman, nor was there an automatic bell to warn of the approach 
221 F. — 37 
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of trains. Annie Thierer approached thèse tracks from the east and 
was walking toward the west between 5 and 6 o'clock p. m. on Septem- 
ber 26, 1911, intendingto cross the tracks at the Second street crossing. 
As she approached the crossing she found the first track filled with 
coal cars on either side of the crossing and almost up to the edge of 
the crossing. And on the second track she found a long coal train, 
consisting of 39 cars. The second track would not accommodate ail of 
thèse cars, and some 8 or 9 of the cars, together with the engine, 
overran the switch at the north end and were out on the main line. 
The train had been eut at the crossing, the coal cars reaching up to the 
crossing on the south side, and the same condition practically existed 
on the north, so that her view to both north and south was almost en- 
tirely obstructed. The tracks crossed the street at grade, and she was 
familiar with the crossing, and accustomed to seeing and hearing 
trains pass over the tracks, and had herself frequently passed over 
them. She testified that when she came to track No. 1 she looked in 
both directions and listened, but could not see anything, as the cars 
were lined up on both sides and obstructed her view. She says she 
listened and did not hear a whistle or bell. She stated that when she 
came to the second track she again stood and looked and listened, and 
heard the pufïing of an engine towards North Paterson. She was 
asked, "When you came to the second track and stood, where did you 
stand on that track ?" and she answered, "I don't exactly know where 
I stood ; but I stood and listened bef ore I came to that track." Then 
she was asked : "Do you mean to say you stood bef ore you got to 
the track or when you got on the track ?" To which she replied : "I 
stood bef ore I came to the track, because I couidn't see in either direc- 
tion." When she looked south the f reight cars, she testified, obstructed 
her view, and when she looked north the freight cars on that side of 
the crossing also obstructed her view in that direction. She then 
started towards the third track, taking a few steps in that direction. 
"I gave a few steps," she testified, "and leaned over to look and see 
if there was any train coming, and as I leaned over to look I got hit 
by an engine from the opposite direction, coming from the south." The 
engine was, however, running backward, with the tank between the 
engineer and the crossing. She was asked how near she was to the 
third track when she leaned over to look north, and she answered that 
she could not exactly say, but she should say "about the center," by 
which shf; evidently meant midway between the west rail of the second 
track and the east rail of the third track. She stated that she could 
not see north or south for any distance because of the obstruction to 
her vision caused by the freight cars. The testimony showed that 
from a point on the east rail of the second track she could see south 
only 25 feet, and from the center of that track she could see only 34 
feet. She listened and heard nothing coming from the south, but did 
hear the ptiffing of an engine towards the north. As she could not 
see the third track, either to the north or to the south, because of the 
freight cars, she leaned over to get a view of the track to the north ; 
that being the direction from which sounds of the puffing engine came. 
In doing so she projected her body within reach of the overhang of 
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an engine and cars coming from the opposite direction, and whicn 
according to her testimony rang no bell and sounded no whistle. At 
the moment she was hit she was still loolcing toward the north, not 
having had time to look toward the south, and was leaning over. On 
cross-examination she was asked: "That is, you were still looking 
towards North Paterson when you got hit?" To which she answered: 
"I looked in both directions, but couldn't see far; I only could see 
ahead of me." Again she was asked on the redirect examination: 
"You started to say that, as you left the second track and you took 
the two steps, you continuée! looking?" To which she answered: 
"Yes." "In both directions?" she was asked, and replied, "Yes." "In 
which direction?" "Both directions." "Up and down the track?" 
"Yes." "And listening?" "Yes." She was asked, referring to the 
time when she crossed the second track, "You gave a few steps and 
looked to the north ?" Her answer was : "Towards North Paterson." 
"And then you looked toward the south?" To which she replied. 
"No." "But, as you were going to, you were struck?" She answer- 
ed : "Yes." She was asked whether, when she had crossed the second 
track, and taken a few steps forward, and leaned over to look north : 
"Was that the fîrst time you had been in a position where you could 
look to the south ?" To which she replied : "That was the first time ; 
yes, sir." "But you didn't look to the south at that time, did you?" 
Answer : "I didn't get a chance." From the time she left the second 
track until the time she leaned over and looked north she had not, 
according to her testimony, reached a point where she could see either 
up or down the track. The court asked her : "Do you mean this : 
That you had not yet reached a point vv^here you could see either up 
or down the track ?" And her reply to that question was : "Yes, sir." 
"Up to that time you had been looking ?" Answer: "Yes, sir." Again 
she was asked : "Did you ever get out to a point where you could see 
beyond the freight cars and look down the tracks?" And again she 
answered : "No." According to her testimony she had her eyes and 
ears wide open and was looking and listening ail the time. 

We think this testimony is so materially différent from that which 
was given on the first trial that the ruling we made on the first appeal 
is not applicable to this appeal. There is évidence on this appeal that 
she stopped and looked and listened. Her testimony is that before she 
crossed the first track she stopped and looked and listened, and that 
she did the same thing before she crossed the second track, and that, 
having crossed the second track, and as she approached the third track, 
she again stopped and looked and listened, and that in order to see 
for any distance to the north, from which direction alone she heard 
any sound of an engine, she was obliged to lean over to look, and that 
while she thus stopped and looked and listened she was hit by an engine 
or cars which came from the south. If this testimony was true she 
simply leaned over so far that she brought her body so close to the 
third track that the overhang of the engine or cars moving on the 
third track, and which she did not hear, struck her. The fact that she 
was struck proves that she went too near the third track and actually 
projected her body into the danger zone. But is it to be said that, be- 
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cause she miscalculated the exact distance she could saf ely approach the 
third track without exposing herself to being hit by the overhang of 
cars moving on that track, she was as a matter of lavv guilty of gross 
négligence, notwithstanding the fact that she was looking and listening 
as best she could ail the time f rom the moment she approached the fîrst 
track to the time she was struck by the engine and cars on the third 
track, while she was standing between the second and third tracks? 
We think the question must be answered in the négative. 

Again, much was made at the argument of the fact that this woman 
did not look tO' the south after she crossed the second track. There 
was testimony in the case to show that the conductor of the freight 
train that was on the siding at the time of the accident, which occurred 
on September 26, 1911, went to the scène of the accident some time 
in February, 1912, with a photographer and a civil engineer, and placed 
cars south of the crossing "just the same as they stood at the time of 
the accident," employing the same style of car that he had at the time 
the accident occurred. No views were taken on that day, and not 
until August 20, 1912. Thèse photographs were introduced as exhibits, 
and the engineer testified that from a point 2 feet east of the eastern 
rail of the third track he could see down the track to the south some 
3,000 feet. The importance of this testimony evidently did not im- 
press the jury. And this court did not hold when the case was hère 
before, and does not hold now, that as a matter of law and under the 
circumstances she was bound to look to the south. She testified that 
she had been looking in both directions, but as she stepped away from 
the second track and leaned over she looked north naturally, for she 
heard no sounds from the south and did hear a puffing engine at the 
north. Naturally any prudent person would bave looked north under 
the circumstances, and would hâve continued doing so until satisfied 
whether danger was threatened from that direction. She knew it was 
a one-track railroad, and that when a train was going in one direction 
upon that one track no other train could go in the opposite direction 
at the same time. And she heard no sound in the opposite direction. 
In a somewhat similar case, where the party looked to the north at a 
railroad crossing and was hit and killed by a train which came from 
the south, the New York Court of Appeals said : 

"We cannot saj' tliat at that particular time he should hâve looked toward 
the south. Under ail the circumstances surrounding the accident, we think 
It was for the jury to détermine whether he exercised that care which tlie 
law required of him." Kellogg v. N. Y. Central & Hudson B. E. Co., 79 
N. Y. 72. 

Upon the testimony as. given at the second trial we think the ques- 
tion whether Annie Thierer was guilty of contributory négligence was 
for the jury to détermine. If this court should arbitrarily say that a 
woman who stopped and looked and listened as this woman swears 
she stopped and looked and listened, in the exercise of her right to 
pass over this crossing, was nevertheless guilty of contributory négli- 
gence as a matter of law, we fear it would be calculated, as Judge Lur- 
ton said in the Farra Case, supra, "to condone carelessness and reck- 
lessness by railroad companies at public crossings, where the rights 
and duties of the public and of the Company are reciprocal." 
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In the Farra Case, supra, the person injured did not stop to look and 
listen, but drove upon the track itself — went from a place of safety 
into a zone of danger — but the court held the question of contributory 
négligence was for the jury under ail the circumstances of the case. 
S'o in the Ives Case, supra, the traveler without stopping to look and 
listen went from a place of safety into a zone of danger upbn the 
tracks themselves, and the Suprême Court, as we hâve seen, made a 
like ruling. The rule applied in those cases should be applied in this. 
In this case the woman never went upon the third track. Before doing 
so she had stopped to look and listen, supposing that in doing so she 
was in a place of safety ; but in bending over to sec the third track to 
the north, as she was compelled to do to view the track, leaned too far 
and got into a zone of danger. And if it was proper in the two cases 
above cited to leave the question of contributory négligence to the jury 
when the persons injured actually went upon the tracks without stop- 
ping, surely no error was committed in the case at bar, when the woman 
never went upon the track, but stopped to look and listen in what she 
supposed was a place of safety, but which was in reality a place of 
danger, made so îsy the overhang of the engine and cars. 

Judgment is affirmed in both cases. 

LACOMBE, Circuit Judge (concurring). Plaintiflf was found in 
fault on the former appeal, not because she looked first to the north 
instead of to the south. That she stopped and looked both ways while 
she was at a place where the cars on each side obstructed her view 
appeared on the first trial. The majority of the court reached the con- 
clusion on the évidence then in the case that, when she reached a point 
just beyond the west rail of the middle track, the cars would no longer 
obstruct her view, and that there was the place where she should hâve 
stopped and looked both ways. The testimony on the second trial 
shows by actual measurement that from the point referred to, placing 
the cars as plaintiff said they were, there was an unobstructed view of 
152 feet, quite sufficient, as the train was running slowly — about 6 
miles an hour. The majority also understood from the record that, in- 
stead of stopping at that place to look both ways, she continued on 
while looking to the north till she came so near the third track which 
was 7 feet 7^ inches from the second track, that she was hit by the 
train before she looked to the south. To me it seems that the testimony 
on this trial does not show that she did stop at ail after reaching the 
place whence she could see up and down the track ; but since my As- 
sociates are satisfied (as apparently the jury were) that she did stop 
after passing the second track I shall not dissent. 
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UNITED STATES v. ASH SHEEP CO.f 
(Circuit Court of Appeals, Nlnth Circuit. March 8, 1915.) 
No. 2434. 

fuBMc LANDS ®==>4 — Oeow Indian Lands — Cession^Grazing. 

Under Act Aprll 27, 1904, c. 1624, 33 Stat. 352, which modifled the pro- 
visions of the treaty with the Crow Indians requlring the United States 
to buy the lands from the Indians at a speclfied prlce so as to provide that 
the Indians should cède their rights in such lands to the United States, 
which in retum agreed to dispose of them in gênerai conformitj' to the 
réclamation homestead, town-slte, and mineral-land laws at a price not 
less than $4 an acre and to pay the proceeds to the Indians, aud vphlch 
expressly provlded that the United States should not be bound to pur- 
chase any of the lands, except those granted to the state for school pur- 
poses, or to flnd purchasers therefor, it being the intent that it should act 
as trustée for said Indians tO' dispose of said lands and to expend and 
pay over the proceeds, the lands so ceded did not become public lands 
upon which tlie free grazing of sheep was permitted, but remained sub- 
ject to the rulcs of the Secretary of the Interlor governing grazing upon 
Indian lands. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 5; Dec. 
Dlg. (S=34.] 

Gilbert, Circuit Judge, dissenting, 

Appeal from the District Court of the United States for the District 
of Montana ; George M. Bourquin, Judge. 

Suit to enjoin trespass by the United States against the Ash Sheep 
Company. Judgment for the défendant, and the United States ap- 
peals. Reversed and remanded, with directions to enter judgment for 
the United States. 

Burton K. Wheeler, U. S. Atty., of Butte, Mont, and Homer G. 
Murphy, Asst. U. S. Atty., of Helena, Mont., and Frank Woody, Jr., 
Asst. U. S. Atty., of Butte, Mont., for the United States. 

C. B. Nolan and Wm. Scallon, both of Helena, Mont., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. This suit was brought by the government 
(appellant hère) to enjoin an alleged trespass by the appellee (défend- 
ant below) on certain described lands alleged to be a part of the Crow 
Indian Réservation in the state of Montana; the bill alleging, among 
other things, that the lands referred to are a part of the vacant ceded 
Indian lands of the Crow tribe of Indians, whose title to the same 
"has not been extinguished, and that said lands are subject to the rules 
and régulations made and promulgated by the Secretary of the Inte- 
rior of the United States concerning Indian lands that hâve been opened 
for settlement and entry, dated November 27, 1911, and the act of 
Congress of the United States approved April 27, 1904 {33 Statutes at 
Large, page 352), entitled 'An act to ratify and amend an agreement 
with the Indians of the Crow Réservation in Montana, and making 
appropriations to carry the same into effect.' " 

(Ë=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
t Rehearîng denied May 10, 1915. 
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The bill further allèges that about July 14, 1913, the défendant sheep 
Company, in violation of the rules and régulations of the Secretary of 
the Interior, and of said act of Congress, grazed and caused to be 
grazed upon the lands in question and other vacant ceded Indian lands 
reserved for the use and benefit of the said Indians about 7,100 head 
of sheep, which are now trespassing thereon, the défendant company 
not having obtained authority therefor as provided by the rules and 
régulations of the Department of the Interior, or otherwise, and that 
the said défendant company threatens to continue to graze the said 
sheep on the said land and will do so unless restrained by the court, 
which acts constitute a continuing trespass, and will materially injure 
and destroy the use and value of the lands, and cause irréparable dam- 
age to the complainant and deprive the said Indians of the benefits to 
which they are entitled, by reason of which alleged unlawful acts the 
complainant and the said Indians are alleged to hâve been already 
damaged in the sum of $7,100. 

The answer of the company, while expressly àdmitting the grazing 
of the sheep as alleged, and their threat and intention to continue such 
grazing, as well as the making and promulgation by the Secretary of 
the Interior of rules and régulations for the grazing of such lands as 
alleged in the complaint, set up that the lands in question were ceded 
to the United States by the said tribe of Indians, and hâve since con- 
stituted a portion of the public domain of the United States to which 
the said tribe of Indians hâve no claim, and that the said lands are not 
subject to the rules and régulations made and promulgated by the 
Secretary of the Interior in so far as they provide for the granting or 
permits for the grazing of such lands and for the payment of rentals 
therefor, and further alleged "that the lands in question were public 
lands of the United States, and that, pursuant to the policy of the gov- 
ernment of the United States as to the free use of public lands for 
grazing and pasturage purposes, défendant, a citizen of the United 
States owning the sheep in question, asserted its right under that priv- 
ilège and policy and grazed its sheep on said lands," and will continue 
so to do unless restrained theref rom ; and denied that either the com- 
plainant or the Crow Indians hâve sustained or will sustain any dam- 
age by reason of the acts of the défendant company. 

The cause coming on for hearing upon bill and answer, the court 
vacated the temporary restraining order that had been issued and gave 
judgment dismissing the suit, basing its action upon the view that the 
act of Congress which controls the case, and to which référence is 
now to be made, "incorporated the lands in the gênerai mass of pub- 
lic lands, subject to ail the incidents of the latter and to be likewise 
disposed of." 

The act is that of April 27, 1904 (33 St. Ug. 352), entitled "An act to 
ratify and imend an agreement with the Indians of the Crow Réser- 
vation in Montana, and making appropriations to carry the same into 
effect." After reciting the making and concluding of an agreement 
with the Indians of the Crow Réservation by commissioners thereto- 
fore appointed on behalf of the United States, and setting out at large 
such agreement, the act déclares, in its first section, among other things: 
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"That sald agreement be, and the same is hereby, modifled and amended to 
read as foUows: 

" 'Article 1. Tliat the said Indians of the Crow Réservation do hereby cède, 
grant and relinquish to the United States ail right, tltle and interest whicb. 
they may hâve to the lands embraced within and bounded by the followins 
described Unes: Beginning at the northeast corner of the said Crow Indian 
Réservation ; thence running due south to a point lying due east of the north- 
east corner of the Fort Custer Military Réservation ; thence running due west 
to the northwest corner of said Fort Ouster Military Réservation; thence 
due south to the southwest corner of said Fort Custer Military Réservation ; 
thence due west to the intersection of the Une between sections ten and 
eleven, township two south, range twenty-eight east of the principal meridian 
of Montana ; thence due north to the intersection of the Montana base Une ; 
thence due west to the intersection of the western boundary of the Crow In- 
dian Réservation; thence in a northeasterly direction, foUowing the présent 
boundary of said réservation to point of beginning. 

" 'Art. 2. That in considération of the land ceded, granted, relinqulshed, 
and conveyed by article one of this agreement the United States stipulâtes, 
and agrées to dispose of the same as hereinafter provided under the provisions 
of the l'eclamation act approved June seventeenth, nineteen hundred and two, 
the homestead, town-site, and mineral-land laws, except sections slxteen and 
thirty-six, or an équivalent of two sections In each township, at not less than 
four dollars per acre, subjeet to the provisions in section five, the United 
States to pay for sections sixteen and thirty-six, or an équivalent of two sec- 
tions in each township, at one dollar and twenty-flve cents per acre, and to 
pay the said Indians the proceeds derlved from the sale of said lands, and 
for the said sections slxteen and thirty-six, or an équivalent of two sections 
in each township, as follows' " (settiug f orth varions provisions in respect to 
payments, and other matters not necessary to be specifically mentioned). 

Sections 2, 5, and 8 of the act read : 

"Sec. 2. That the said agreement be, and the same is hereby, accepted, rati- 
tied, and coufirmed, as herein amended. * * * 

"Sec. 5. That before any of the lands by this agreement ceded are opened 
to settlemeut or entry the Commissiouer of Indian Aiïairs shall cause the al- 
lotments to be made and the scliedule to be prepared, as provided for in sec- 
tion four of this act, and a duplicate of said schedule shall be filed with the 
Commissiouer of the General Land Office. Upon the completion of such al- 
lotmeuts aud the filing of such schedule and after the sale or removal of such 
Improvements, the residue of such ceded lands, except sections sixteen and 
thirty-six, or lands in lieu thereof, which shall be reserved for common school 
purposes, aud are hereby granted to the state of Montana for such purpose, 
shall be sub,iect to withdrawal and disposition under the réclamation Act of 
June seventeenth, nineteen hundred and two, so far as feasible irrigation pro- 
Jects niay be found therein. The charges provided for by said réclamation 
act shall be in addition to the charge of four dollars per acre for the land, 
and shall be paid in annual installments as required under the réclamation 
act; and the amounts to be paid for the land shall be credited to the funds 
herein established for the benefit of the Crow Indians. If any lands la sec- 
tions sixteen and thirty-six are included in an irrigation project under the 
réclamation act, the state of Montana may sélect in lieu thereof, as herein 
provided, other lands not included in any such project, in accordance with the 
provisions of existing law coucerning school land sélections. In any con- 
struction work upon the ceded lands performed directly by the United States 
under the réclamation act, préférence shall be given to the employment o£ 
Crow Indians, or whites intermarried with them, so far as may be practicable: 
Provided, however, that if the lands withdrawn under the réclamation act are 
not disposed of within five years after the passage of this act, then ail of said 
lands so withdrawn shall be disposed of as other lands provided for in this 
act. That the lands not withdrawn for irrigation under said réclamation act, 
which lands shall be determlned under the direction of the Secretary of the 
Interior at the earliest practical date, shall be disposed of under the home- 
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stead, town-site, and mineral-land laws of the United States, and shall be 
opened to settlement and entry by proclamation of the Président, which proc- 
lamation shall prescribe the manner in which thèse lauds may be settled upon, 
occupied, and entered by persons entitled to make entry thereof ; and no per- 
son shall be permitted to settle upon, occupy, or enter any of said lands, ex- 
cept as prescribed in such proclamation, until after the expiration of sixty 
days from the time when the same are opened to settlement and entry: Pro- 
vided, that as to the lands open under such proclamation the rights of hon- 
orably diseharged Union soldiers and sailors of the late Civil and the Spanish 
War or Philippine insurrection, as deflned and described in sections twenty- 
three hundred and four and twenty-three hundred and five of the Revised 
Statutes, as amended by the act of March first, nineteen hundred and one, 
shall not be abridged: And provided further, that the priée of said lands 
shall be four dollars per acre, when entered under the homestead laws, to be 
paid as foUows: 

"One dollar per acre when entry is made, and the remainder in four equal 
annual installments, the flrst to be paid at the end of the second year. 

"In addition to the price to be paid for the land, the entryman shall pay the 
same fées and commissions at the time of commutation or final entry as now 
provided by law where the price of the land is one dollar and twenty-five 
cents per acre. 

"Lands entered under the townsite and minerai land laws shall be paid for 
In amount tiful manner as provided by said laws, but in no event at a less 
price than that flxed herein for such lands, if entered under the homestead 
laws, and in case any entryman fails to malse such deferred payments, or any 
of them, promptly when due, ail rights in and to the land covered by his or 
her entry shall at once eease, and any payments theretofore made shall be 
forfeited, and the entry shall be held for cancellation and canceled: Provided, 
that the lands embraced within such canceled entry shall, after cancellation of 
such entry, be subject to entry under the provisions of the homestead law at 
four dollars per acre uutil otherwise directed by the Président, as herein pro- 
vided: And provided, that nothing in this Act shall prevent homestead set- 
tiers from commuting their entries under section twenty-three hundred and 
one, Revised Statutes, by paying for the land entered the price flxed herein, 
receiving crédit for payments previously made, except as to lands entered 
under said réclamation act: And provided further, that when, in the judg- 
ment of the Président, no more of the land herein ceded can be disposed of at 
said price, he may by proclamation, to be repeated at his discrétion, sell from. 
time to time the remaining land subject to the provisions of the homestead 
law or otherwise as he may deem most advantageous, at such price or priées, in 
such manner, upon such conditions, with such restrictions, and upon such 
terms as he may deem best for ail the interests concemed. * * * 

"Sec. 8. That nothing in this act contalned shall in any manner bind the 
United States to purchase any portion of the land herein described, except 
sections sixteen and thirty-six or the équivalent in each township, or to dis- 
pose of said land except as provided herein, or to guarantee to find purchas- 
ers for said lands or any portion thereof, it being the intention of this act 
that the United States shall act as trustée for said Indlans to dispose of said 
lands and to expend and pay over the proceeds received from the sale thereof 
oniy as received, as herein provided." 

A référence to articles 1 and 2 of the treaty negotiated by the com- 
missioners with the Indians, as set forth in the preamble to the fore- 
going act of Congress, shows that the treaty thus negotiated provided 
for the sale to the United States of ail the right, title, and interest of 
the Indians in the lands in question for the sum of $1,150,000 to be 
paid by the government in certain prescribed ways ; but Congress man- 
ifested its unwillingness to purchase the Indians' rights by modifying 
and amending the treaty as is shown in articles 1 and 2 of the first 
section of its act of April 27, 1904, by which it purchased only sec- 
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tions 16 and 36 of each township, or their équivalents, at $1.25 pef 
acre, for the state of Montana, for school purposes, and in respect to 
ail of the other lands by the treaty ceded, granted, and relinquished 
by the Indians to the United States, the government undertook to act 
only as trustée for the Indians in the mode and manner specifically 
set forth in the act in question. It is so expressly declared in the last 
section thereof, which reads: 

"That notliing in thls act contained shall In any manner blnd the United 
States to purchase any portion of the land lierein described, except sections 
sixteen and thirty-six or the équivalent in each township, or to dispose of said 
land except as provided herein, or to guarantee to flnd purcbasers for said 
lands or any portion thereof, it being the Intention of this act that the United 
States shall act as trustée for said Indians to dispose of said lands and to 
expend and pay over the proceeds received from the sale thereof only as re- 
ceived, as herein provided." 

It is difficult to perceive how the purpose of Congress in the matter 
could hâve been more plainly stated. 

With the exception of sections 16 and 36 or their équivalent, the 
United States expressly stipulated and agreed to dispose of the bal- 
ance of the lands for the Indians at not less than $4 an acre, in gên- 
erai conformity, so far as feasible, with the Réclamation Act of June 
17, 1902, c. 1093, 32 Stat. 388 (Comp. St. 1913, §§ 4700-4708), if 
disposed of within five years after the passage of the act of April 27, 
1904; otherwise, to be disposed of as other lands provided for in the 
said act of April 27th, to wit, in gênerai conformity with the home- 
stead, town-site, and mineral-land laws. We say in "gênerai conform- 
ity" with the laws just mentioned for the reason that, because of the 
spécial and spécifie provisions of the act under considération, it is 
manifest that ail of the provisions of neither the réclamation act, nor 
of the homestead, town-site, or mineral-land laws of the United States 
would be in ail respects applicable to the spécifie Indian lands cov- 
ered by the act of April 27, 1904. 

This sufficiently appears from that portion of article 2 of section 
1 of the act of April 27, 1904, providing that none of the lands thus 
ceded and relinquished by the Indians, other than the sixteenth and 
thirty-sixth sections, or their équivalents, shall be disposed of at less 
than $4 an acre, and shall be subject to the provisions contained in 
section 5 of the act, which provides that such of the said lands as may 
be disposed of under the réclamation act shall hâve $4 an acre there- 
for added to the charges provided for by the réclamation act, and 
ithat the amounts to be paid for such land "shall be credited to the 
f unds herein established for the benefit of the Crow Indians" ; and 
by the further provisions of section 5 of the act of April 27, 1904, 
that : 

"The price of said lands shall be four dollars per acre, when entered under 
the homestead laws, to be paid as follows: One dollar per acre when entry is 
made, and the remainder in four equal annual installments, the flrst to be 
paid at the end of the second year. In addition to the price to be paid for the 
land, the entryman shall pay the same fées and commissions at the time of 
commutation or final entry as now provided by law where the price of the 
land is one dollar and twenty-flve cents per acre." 
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And by the further provisions in section 5 of ihe act of April 27, 
1904, that ; 

"Lands entered under the town-site and mineral-land laws shall be paid 
for in amount and manner as provided by said laws, but in no event at a 
less prlce tban tbat fixed herein for such lands, if entered under the liome- 
stead laws, and in case any entryman fails to make suoh deferred payments, 
or any of them, promptly when due, ail rights In and to the land covered by 
his or her entry shall at once cease, and any payments theretofore made shall 
be forfeited, and the entry shall be held for caiicellation and canceled: Pro- 
vided, that the lands embraeed within such canceled entry shall, after can- 
cellation of such entry, be subject to entry under the provisions of the home- 
stead law at four dollars per acre until otherwise directed by the Président, 
as herein provided: And provided, that nothing in this act shall prevent 
homestead settlers from commuting their entrles under section twenty-three 
hundred and one, Revlsed Statutes, by paying for the land entered the price 
fixed herein, receiving crédit for payments previously made, except as to lands 
entered under said réclamation act: And provided further, that when, in 
the judgment of the Président, no more of the land herein ceded can be dls- 
posed of at said price, he niay by proclamation, to be repeated at his discré- 
tion, sell from time to time the remaining land snbject to the provisions of the 
homestead law or otherwise as he may deem most advantageous, at such prlce 
or priées, in such manner, upon such conditions, w-ith such restrictions, and 
upon such terms as he may deem best for ail the interest concerned." 

We regard it as clear that such lands are not "public lands" subject 
to sale or other disposition under gênerai laws (Newhall v. Sanger, 
92 U. S. 761, 763, 23 L. Ed. 769), but are lands held by the United 
States as trustée for the Crow Indians, for disposai as provided by 
the act of Congress of April 27, 1904, amending and ratifying the 
agreement negotiated with those Indians by the commissioners there- 
tofore duly appointed for the purpose. 

It results that the judgment must be and hereby is reversed, and 
the cause remanded to the court below, with directions to enter judg- 
ment for the complainant for the injunction prayed for and for such 
damages as the court may find the complainant entitled to. 

GILBERT, Circuit Judge (dissenting). The reversai of the judgment 
of the court below must necessarily rest upon the assumption that the 
lands in question are not public lands of the United States, but are 
still a part of the Crow Indian Réservation, and as such are subject 
to the control of the Bureau of Indian Affairs. Prior to the act of 
April 27, 1904 {32 Stat. 352), the United States had the légal title and 
the Indians had a right of occupancy in the lands. In Johnson v. Mc- 
Intosh, 8 Wheat. 543, 5 L. Ed. 681, it was said: 

The right of the Indians to their occupancy is as sacred as that of the 
United States to the fee, but It is only a right of occupancy. The possession, 
when abandoned by the Indians, attaches itself to the fee without further 
grant. 

The act of April 27, 1904, extinguished the Indians' right of occu- 
pancy. After receiving from the Indians an absolute and uncondi- 
tional cession of ail their interest in the lands, thus adding the right 
of occupancy to the fee, is it the meaning of the act that the United 
States by a subséquent provision thereof intended to confer upon the 
Indians an équitable interest in the ceded lands? 
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The agreement between the United States and the Indians, as ex- 
pressed in the act, provided, in article 1, "that the said Indians of the 
Crow Réservation do hereby cède, grant and rehnquish to the United 
States ail right, title and interest which they may hâve" to the lands 
in controversy. In article 2, in considération of the agreement the 
United States stipulated and agreed to dispose of the lands. In sec- 
tion 8 it is declared that it is the "intention of this act that the United 
States shall act as trustée for said Indians to dispose of said lands 
and to expend and pay over the proceeds received from the sale there- 
of only as received, as herein 'provided." In the act it was further 
provided that the lands shall be disposed of under the homestead, town- 
site, and mineral-land laws of the United States and shall be open to 
settlement and entry by proclamation of the président. This provi- 
sion, I submit, should be construed to mean that the United States 
undertakes to sell the lands and to hold the proceeds in trust for the 
Indians, and that the trust extends only to such proceeds, and that this 
construction should be given, not only on account of the language cre- 
ating the trust, but also for the reason that the act opens the lands to 
settlement under the gênerai land laws of the United States. As was 
said in United States v. Choctaw, etc., Indians, 179 U. S. 494, 536, 
21 Sup. Ct. 149, 165 (45 L. Ed. 291) : 

"The déclaration of a trust touching the money, and the failure to accom- 
pany the cession of the lands with any déclaration of a trust in respect to 
them, manifestly shows that there was an intention to pass to the United 
States an absoUite title to the lands." 

The only décisions in which a trust has been declared in any treaty 
with the Indians are Minnesota v. Hitchcock, 185 U. S. 373, 22 Sup. 
Ct. 650. 46 L. Ed. 954, and United States v. Mille Lac Chippewa, 229 
U. S. 498, 33 Sup. Ct. 811, 57 L. Ed. 1299, in which cases the court 
had under considération the Act of January 14, 1889, c. 24, 25 Stat. 
642. In both cases the court said that the cession was not to the Unit- 
ed States absolutely, but in trust. In the Mille Lac Chippewa Case the 
court said: 

"It was a cession of ail of the unallotted lands. The trust was to be ex- 
ecutcd by the sale of the ceded lands and a deposit of the proceeds in the 
treasury of the United States to the crédit of the Indians." 

In that case the court held the United States answerable in damages 
for the reason that the lands had not been disposed of according to 
the terms of the act, but had been opened to settlement under the 
gênerai land laws, not strictly for the benefit of the Indians, but in 
disregard of their rights and to the substantial diminution of the fund 
which would arrive from a disposition of the lands. In the act of 
January 14, 1889, so construed, the provision for a trust was the en- 
gagement of the United States to hold the proceeds of the land in 
trust for the benefit of the Indians. That act provided: First, for 
a complète cession and relinquishment of ail title and interest of the 
Indians ; second, for the survey of the lands ; third, for a division 
into tracts of timber lands and agricultural lands, the former to be 
appraised and sold at the appraised prices, and the latter to be sold to 
actual settlers under the homestead law for $1.25 per acre; fourth, 
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for the deposit of the funds in the treasury of the United States for 
the benefit of the Indians. I submit that the meaning of the décision 
is that the trust extended only to the sale and the disposition of the 
proceeds thereof, and not to the title by which the United States held 
the lands. But, if indeed a trust was imposed upon the title itself, 
that case is to be distinguished f rom the case at bar, in that the lands 
ceded by the Crow Indians were made public lands of the United 
States, whereas by the treaty with the Mille Lac Chippewas the United 
States received no authority to deal with the lands as public lands, 
but was required to sell the same at fixed priées. 

The very question hère involved, the efïect of the agreement with 
, the Crow Indians, was passed upon by this court in Bean v. Morris, 
159 Fed. 651, 86 C. C. A. 519. In that case we said: 

"It is also urged that complainant's appropriation was Invalid, because at 
the date of the initiation of his claim the headwaters of Sage creek were 
within the limits of the Crow Réservation in the state of Montana ; that the 
complainant's appropriation conferred no right upon him as against the Indi- 
ans of that réservation ; and that appellants hâve suceeeded to ail rights of 
such Indians by their settlement upon the lands then occupied by such Indians. 
We think a complète answer to this contention is found in the opinion of the 
learned judge presiding in the Circuit Court, in which he said: 'When the right 
of the Indians was extinguished, and the land was thrown open to settle- 
ment, it became public' " 

In the opinion of the Circuit Court so referred to, Morris v. Bean, 
146 Fed. 423, it was also said : 

"When the right of occupancy ceased, the fee always having been in the 
United States, the lands became public by being thrown open to settlement, 
as the term was defined in Newhall v. Sanger." 

On certiorari from the Suprême Court our décision was affirmed in 
Bean v. Morris, 221 U. S. 485, 31 Sup. Ct. 703, 55 L. Ed. 821, and 
while that court found it unnecessary to discuss the précise question 
of the status of the ceded Indian lands after the act of April 27, 1904, 
the décision must hâve been based upon the assumption that the lands 
became pubHc lands by virtue of that act. The views of the court 
on that question must be taken to be comprehended in that portion of 
the opinion in which it was said: 

"Other matters adverted to in argument, so far as not disposed of by what 
we hâve said, hâve been dealt with sufBciently in two courts. It is enough 
hère to say that we are satisfied with their discussion and confine our own 
to the only matter that warranted a certiorari or suggested questions that 
niight be grave." 

Irrespective of any question of a trust created by the act of April 
27, 1904, it is clear that ail ceded lands of the Crow Indians were by 
that act and the subséquent proclamation of the Président made pub- 
lic lands of the United States, and as such were opened to settlement 
and exploration. On May 24, 1906, the Président by virtue of the 
power vested in him by the act declared and made known that ail of 
the unallotted lands in the réservation except those which had been 
withdrawn for réclamation, those which had been reserved as subject 
to préférence right of entry and the school lands "be opened to set- 
tlement, entry, and disposition under the gênerai provisions of the 
faomestead, town-site, and mineral-land laws of the United States." 
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Lands thrown open to settlement and exploration are no longer re- 
served lands. The lands were taken eut of the category of Indian 
lands and were placed tinder the control of the Land Department, and 
the Bureau of Indian Affairs had no further control of the same. 
In Newhall v. Sanp;er, 92 U. S. 761, 23 L. Ed. 769, it was said that 
the words "public lands" are used to describe such lands as are sub- 
ject to sale or other disposition under gênerai laws. In order that 
lands be public lands it is unnecessary that they shall be open to set- 
tlement under ail of the land laws of the United States. This court 
so held in United States v. Blendauer, 128 Fed. 910, 63 C. C. A. 636. 
It is inconsistent with the purpose of the act that settlement and ex- 
ploration shall be barred or embarrassed by lessees of the Bureau of 
Indian Affairs, who are authorized under the régulations of that 
Bureau to fence, inclose, and improve the leased lands. As against 
such a lease, if valid, the settler or prospecter is powerless to assert 
a right of access as upon public lands of the United States. I subniit 
that the judgment should be affirmed. 



STEARNS COAL & LUMBER CO. v. VAN WINKLR et al. 

(Circuit Court of Appeals, Sixtli Circuit. April 14, 1915.) 

No. 2550. 

1. Parties <3=3l2 — Représentative Action on Behalf of All Interested. 

If, after tlie expiration of a corporation's cliarter, its stocliholders liad 
légal capaeity to recover in ejectment minerai and otlier rights in real 
estate owned by it, where the stoclvholders were nunierous, and it was 
apparently imiiracticable to brins them ail before the court, several of 
the stockholders could sue on behalf of ail, uiider Civ. Code Prac. Ky. § 
25, providing that if a question involve a cominon or gênerai interest of 
many pei'.sons, or if the parties be numerous and it is inipracticable to 
bring ail of them before the court within a reasonable tlme, one or more 
may sue or défend for the benefit of ail. 

[F.'d. Note. — l'or otlier cases, see Parties, Cent. Dlg. § 12 ; Dec. Dig. 
e=12.J 

2. Parties <g=>10 — Représentative Action on Behalf of All Interested. 

Under t^iv. Code l'rac. Ky. § HCiO, pi-oviding that judgment may be giveD 
for or against one or more of several parties, in a suit by stockholders of a 
corporation vvbose charter had expired to recover an interest in real prop- 
eity owned by it, it was iminaterial that certain of the plaintift's held 
only as adniinistrators, where the recovery was purely représentative, on 
behalf of the recoverlng plaintilfs and ail other stockholders, vendees, 
heirs, and devisees of stockholders, as the recovery was in favor only of 
natural persons. 

[Ed. Note. — For other cases, see Parties, Cent. Dig. § 12; Dec. Dlg. 
<g=>10.] 

3. Parties <S=3]0 — Kepeesentative Action on Behalf of All Interested. 

In such action it was iniuiaterial whether one of the plaintilfs, who was 
the son of a former stockholder, had hy an asslgnment of the stock cer- 
tificate acquired his fnther's rights, the rights of his father having passed 
to his heirs, including such plaintiff, as his right of recovery vi'ould be the 

®=3For other cases «ee same topic & KEY-NUMBER in all Key-Xumbered Digests & Indexes 



STEAENS COAL & LUMBER CO. V. VAN WINKLE 591 

same, being représentative In character, whether or not he had acquired 
the rights of the other heirs. 

[Ed. Note. — For other cases, see Parties, Cent. Dig. § 12; L>ec. Dig. 

<S=3lO.] 

4, Courts ©=367 — United States Couets— State Laws as Eules of Déci- 
sion. 

A décision of the hlghest court of a state tbat the légal title to corpo- 
rate assets passes to stockholders after the lapse of two years from the 
termlnatlon of the corporate existence Is blnding upon the fédéral courts, 
In an action by stockholders to recover interests in real property owned 
by the corporation, as a décision upon a question afCecting title to real 
estate. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec. 
Dig. ®=>367. 

State laws as rules of décision in fédéral courts, see notes to Wilson 
V. Perrln, 11 C. C. A. 71 ; Hill v. Hite, 29 C. C. A 553.] 

6. Corporations iS=3630 — Dissolution — Titue to Pbopeett. 

Under Ky. St. § 561, providing that, when any corporation expires by 
the terms of its articles of incorporation, it may thereafter continue to 
act for the purpose of closlng up its business, but for no other purpose, 
and that it shall be the duty of the offlcers to settle up its afCalrs and busi- 
ness as speedlly as possible, after the expiration of two years from the 
expiration of the corporation's charter, which by analogy to the statutes 
regulating the settlement of estâtes of deceased persons is held by the 
hlghest court of Kentucky to be a reasonable time for the windlng up of 
the corporation's affairs, the title to interests In land owned by the cor- 
poration Is In the stockholders as tenants in common, aud they may sue 
for the recovery thereof from an adverse claimant, without the appoint- 
ment of a receiver or trustée. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2482-2486 ; 
Dec. Dig. ®=>630.] 

In Error to the District Court of the United States for the Eastern 
District of Kentucky ; Andrew M. J. Cochran, Judge. 

Suit by John S. Van Winkle and others against the Stearns Coal & 
Lumber Company. Judgment for plaintiffs, and défendant brings er- 
rer. Affirmed. 

J. N. Sharp, of Knoxville, Tenn., for plaintifï in error. 

A. C. Van Winkle, of Louisville, Ky., for défendants in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

KNAPPEN, Circuit Judge. The Wayne County Beaty Oil Well 
Company was incorporated by act of the Législature of Kentucky Jan- 
uary 31, 1865. By later législation its charter was made to expire 
January 31, 1895. At the time its charter expired it owned minerai 
rights and incidental timber and surface rights in five tracts of land 
in Wayne county, Ky., aggregating 1,000 acres. It owed no debts, 
and had carried on no mining opérations on the land in question. Sec- 
tion 561 of the Kentucky Statutes provides that: 

"When any corporation expires by the terms of the articles of Incorporation 
• * * it may thereafter continue to act for the purpose of closlng up its 
business, but for no other purpose ; and It shall be the duty of the offlcers to 

^=jFor other cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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settle up Its affalrs and business as speedily as possible," with provision for 
publication of notice, requirement of payment of debts, etc. 

No steps were taken to wind up the corporation, evidently because 
the stockholders were ignorant that the charter had expired, and sonie 
meetings of stockholders were had after January 31, 1895. In 1907 
the corporation began suit in ejectment in a state court of Kentucky 
(for the recovery of the minerai and incidental rights referred to) 
against the Rock Creek Property Company (predecessor in interest of 
défendant hère), which had obtained ail rights in the land excepting 
the minerai and incidental rights mentioned, and was claiming those 
latter rights adversely to the Beaty Company. On the trial it develop- 
ed that the Beaty Company's charter had expired, and accordingly the 
court dismissed the action. The présent suit was begun in December, 
1910, in a state court of Kentucky, by several stockholders of the 
Beaty Company, on behalf of themselves and ail other stockholders, 
for the recovery of the minerai and incidental rights referred to. The 
suit was docketed on the equity side of the court. It was then re- 
moved to the court below by reason of diversity of citizenship of the 
parties. In the latter court it was fîrst docketed on the equity side, 
and then transfen-ed to the law side. Défendant denied that plain- 
tiffs had any meritorious claim to the interests sued for, and pleaded 
adverse possession and the statute of limitations. The case was tried, 
by agreement of the parties, to the court without a jury, and judgment 
rendered for plaintiffs. This writ is brought to review the judgment. 

[1-3] The pivotai question on which the validity of the judgment 
below must turn is whether the stockholders of the expired corpora- 
tion had légal capacity to recover in ejectment the rights owned by 
the corporation at the time it expired. \Ve say this because, firsl, 
when its charter expired the corporation owned the rights in question, 
and neither it nor its représentatives hâve in any way conveyed or 
lost the right so held by the corporation, unless through adverse pos- 
session, and the latter défense is entirely unsustained; second, while 
plaintiffs comprise but a small proportion of the stockholders of the 
expired corporation, the stockholders are numerous, and it is apparent- 
ly impracticable to bring them ail before the court, and the questions 
involved are common to them ail, and their rights thus rest upon the 
same foundation. The suit is therefore authorized by the express pro- 
visions of section 25 of the Code of Kentucky, cited in the margin.^ 
See, also, Humphrey v. Burnside, 4 Bush (Ky.) 215; Payne v. Mc- 
Clure Lodge (Ky.) 115 S. W. 764; Penny v. Central Coal & Coke Co. 
(C. C. A. 8) 138 Fed. 769, 71 C. C. A. 135. 

The recovery was purely représentative; that is to say, "on behalf 
of [the recovering plairitifi's] and ail other stockholders, vendees, heirs 
and devisees of stockholders of the Wayne County Beaty Oil Well 
Company." This being so, the point that certain of the plaintiffs held 
only as administrators is immaterial, because the recovery was per- 

1 "Sec. 25. If the question Involve a common or gênerai interest of many 
per.sons, or if the parties be numerous and it is impracticable to hrlng ail of 
them before the court within a reasonable time, oue or more may sue or 
défend for the benefit of ail." 
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mitted only in favor of certain natural persons ; and the Code (section 
369) expressly provides that : 
"Judgment may be given for or against one or more of several parties." 

It is likewise unimportant, as applied to plaintiiï Van Winkle, wheth- 
er an assignment of stock certificate amounted to a légal conveyance 
of his father's rights as stockholder, for the father died before the 
corporate life terminated, and his widow became thereby the owner 
of the stock, and at her death ail her property (including the stock 
in question) passed to certain heirs, including plaintiff Van Winkle. 
By virtue, thus, of the gênerai terms of her will, whatever légal in- 
terest she held in the corporate assets passed, without référence to 
certificate of corporate stock, to her heirs, of whom plaintiff Van 
Winkle was one; and his right of recovery will be the same, being 
représentative in character, whether or not the other heirs had by 
valid instrument conveyed to him. 

[4] The right of the stockholders to maintain this action dépends 
upon the nature of the title which they, as former stockholders, had 
in the corporate assets at the time this suit was begun. On the ter- 
mination of the corporate life the stockholders were at least the équi- 
table owners of its assets, including the real estate in question (Mormon 
Church V. United States, 136 U. S. 1, 47, 10 Sup. Ct. 792, 34_Iv. Ed. 
478) ; but a merely équitable ownership would not hâve sustained an 
action in ejectment in the fédéral courts, where the distinction be- 
tween légal and équitable actions and défenses is strictlv maintained 
(Johnson v. Christian, 128 U. S. 374, 9 Sup. Ct. 87, 32' L. Ed. 412; 
Courtney v. Pradt [C. C. A. 6] 160 Fed. .S61, 87 C. C. A. 463), except 
so far as modified by Act No. 278 of the Sixty-Third Congress (March 
3, 1915), passed since this case was brought into this court. The.con- 
trolling question, therefore, is whether at the time this suit was insti- 
tuted the corporate stockholders held the légal title to the real interests 
in question. Judge Cochran, who heard the case below, was of opin- 
ion that under the law of Kentucky, as construed by the highest cojirt 
of the State, the légal title to the corporate assets passed to the stock- 
holders after the lapse of two years from the termination of the cor- 
porate existence (and thus before suit was begun), basing this con- 
clusion upon the décision in Ewald Iron Co. v. Com., 140 Kv. 692, 131 
S. W. 774, and 142 Ky. 465, 134 S. W. 481. Of course, if the déci- 
sions of the Kentucky Court of Appeals were rightly construed, the 
judgment below must be sustained; for the décisions of the highest 
court of a state upon questions affecting title to real estate within such 
State are binding upon the fédéral courts. 

[5] The Ewald Case involved this situation: The Iron Company 
was a Kentucky corporation and a résident of Lyon county, Ky. Itâ 
charter expired November 5, 1905; Ewald, who resided in Jefferson 
county, Ky., was its sole stockholder ; he took no steps to wind up the 
corporate afïairs, but continued business in the corporate name unlil 
his death in July, 1909, after which the corporation was formally dis- 
solved and its afïairs wound up. On September 1, 1909, the Iron 
Company had on deposit in varions banks in St. Louis, Mo., a large 
sum of money, representing the undistributed, accumulated earnings 
221 F.— 38 
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and profits of the company, ail of which were carried on the latter's 
books as company assets. The sole question was to whom should this 
money be assessed for taxation, to the company, in Lyon county, or 
to Ewald's executor, in Jefïerson county. The question was prac- 
tically important. It was held that, when a corporation continues to 
carry on business after the expiration of its charter rights, the stock- 
holders are simply doing business as partners, their acts not being 
those of the corporation, but of themselves, the money thereby made, 
being the property of the partners and not of the corporation; that 
section 561 of the Kentucky Statutes, to which we hâve before refer- 
red, required the closing of the corporate business within a reasonable 
time, and that by analogy to the statutes regulating the settlement of 
estâtes of deceased persons (Kentucky Statutes, §§ 3858, 3859) two 
years was a reasonable time for such closing of business ; that the 
property held in the corporate name should be taxed in its name and 
as its property until November 5, 1907 (two years after the corpora- 
tion expired), and after that date in the name of Ewald, the stock- 
holder, and as his property. 

A conclusion that the money should be taxed to Ewald after the 
expiration of the corporate lif e could hâve been rested upon the ground 
that he, as sole stockholder, held the entire équitable title ; for section 
4023 of the Kentucky Statutes makes it the duty of the holder of the 
équitable title (whether in possession or not), as between himself and 
the holder of the légal title, to list the property and pay the taxes 
thereon. But neither section 4023 nor the rule it déclares was referred 
to; and, as Judge Cochran points out, on the theory that Ewald be- 
came the équitable owner of ail the Iron Company's property after 
November 5, 1905, the money in the St. Louis banks should hâve been 
listed to him for the years 1907, and 1908, as well as for the years 
1909 and 1910. The distinction between the légal and équitable title 
does not appear to hâve been in the mind of the writer of the opinion. 
The ground of the décision seems to hâve been that after two years 
from the expiration of the corporation's life it ceased to exist for ail 
purposes, and, ipso facto, its property passed to Ewald. Judge Coch- 
ran was impressed by the reasoning and language of the court that: 

"The presupposition of the conclusion reached Is that up until the expira- 
tion of two years from the end of Its term, at least In a case of that sort, 
this being such a case, the title, both légal and équitable, to the property of 
the corporation, Is In it, and thereafter in the stookholders." 

This construction of the Ewald Case is not without force. 

The adoption of the analogy to estâtes of deceased persons has, too, 
some pertinency; for indisputably the heirs and distributees hold the 
légal title to the property of the deceased, in the absence of adminis- 
tration, after the lapse of the statutory period for settlement of the 
estate. The holding that section 561, which relates to the settlement 
of afifairs of defunct corporations, was affected by sections 3858, 3859, 
which relate to the settlement of estâtes of deceased persons, was 
not obiter; and accepting, as we must, this construction, a conclusion 
that the stockholders held the légal title after the lapse of the statu- 
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tory period for settlement of corporate affairs would seem to foUow 
logically. 

It has frequently been asserted, either expressly or impliedly, that 
upon the dissolution of a private business corporation its property, 
after payaient of debts, equitably belongs to the stockholders. But 
this we apprehend means no more than tliat the corporate assets are 
impressed with a trust in favor of creditors and stockholders ; or, oth- 
erwise stated, that the stockholders own the assets subject to a trust 
in favor of creditors, and subject to such adjustment between stock- 
holders, on account of subscriptions or otherwise, as may be necessary. 
The jurisdiction of equity for the administration of such trust relations 
has been frequently asserted, as in the early case of Bacon v. Robert- 
son, 18 How. 480, 15 L. Ed. 499, which involved a demurrer to a bill 
filed by stockholders of a corporation against the trustée in possession 
of iîs assets under a judgment of forfeiture in quo warrante, in which 
case the Suprême Court, rejecting the ancient doctrine (which was 
never recognized in this country, 2 Cook on Corporations [6th Ed.] § 
641), that on the dissolution of a corporation its property reverted to 
its vendors, held that the latter had no equity superior to creditors or 
stockholders. In that case the trustée was in actual possession, and 
equity had jurisdiction to administer the trust. 

As expressed in Blake v. McClung, 172 U. S. 239, 254, 19 Sup. Ct. 
165, 171 (43 L. Ed. 432) : 

"It Is an established rule of equity that when a corporation becomes In- 
solvent It Is se far clvilly dead that its property may be administered as a 
trust fund for the benefit of Its stockholders and creditors." 

And in Hollins v. Brierfield Coal & Iron Co., 150 U. S. 371, 383, 14 
Sup. Ct. 127, 130 (37 L. Ed. 1113), it was said, speaking of the prop- 
erty of an insolvent corporation: 

"Whatever of trust there is arises from the pecuUar and diverse équitable 
rights of the stockholders as against the corporation lu its property and their 
condltional llabillty to its creditors. It is rather a trust in the administra- 
tion of the assets after possession by a court of equity than a trust attaching 
to the property, as such, for the direct beueflt of either créditer or stock- 
holder." 

But the Suprême Court has not held, so far as we hâve seen, that 
stockholders hâve no légal title to the assets of an expired corporation 
where no trustée has been appointed, and after debts of the corpora- 
tion hâve ail been paid and ail equities between stockholders adjusted. 
True, in Mormon Church v. United States, 136 U. S. 1, 47, 10 Sup. Ct. 
792, 34 L. Ed. 478, Mr. Justice Bradley said that the modem doctrine 
is that, when a private business corporation is dissolved, "its property, 
after payment of its debts, equitably belongs to its stockholders" ; but 
the case before the court involved no distinction of the nature existing 
hère. On the other hand, in Pewabic Mining Co. v. Mason, 145 U. S. 
349, 356, 12 Sup. Ct. 887, 36 L. Ed. 732, Mr. Justice Brewer said that 
on the termination of the mining company its property "belonged to 
the différent stockholders as tenants in common." See, to the same ef- 
f ect. Opinion of the Justices, 66 N. H. 639, 33 Atl. 1076. The Pewabic 
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Case recognized the right of stockholders to agrée among themselves 
upon the disposition and transfer of the assets. 

The relations of stockholders in an expired corporation are "anal- 
ogous to the relations of partners." Mason v. Pewabic Mining Ce, 
66 Fed. 391, 395, 13 C. C. A. 532 (C. C. A. 6) ; Mason v. Pewabic 
Mining Co., 133 U. S. 59, 10 Sup. Ct. 224, 33 L. Ed. 524; Opinion 
of the Justices, supra, 66 N. H. 639, 33 Atl. 1076. The rulc by which 
partnership real estate is regarded in equity as personalty is merely 
for the purpose of subjecting it to the payment of debts and the ad- 
justment of balances between partners (Riddle v. Whitehill, 135 U. S. 
635, 10 Sup. Ct. 924, 34 L. Ed. 282) ; but where there are no debts or 
the debts hâve ail been paid, the partners hâve the right to personally 
dispose of or divide the lands (Godfrey v. White, 43 Mich. 171, 179, 
5 N. W. 243 ; Lovewell v. Schoolfield [C. C. A. 6] 217 Fed. 689, 
703, 133 C. C. A. 449). 

Statutes for winding up the affairs of dissolved corporations are 
"embodiments of équitable doctrines, and afïord légal remedy where 
before there was none." Mason v. Pewabic Mining Co., 66 Fed. 395, 
13 C. C. A. 532. Administration under such statutes takes the place 
of administration in equity. Had the ofhcers of the Oil Well Company 
taken the statutory proceedings for liquidation of the affairs of the 
corporation, it would, we think, hâve been eiitirely compétent, after the 
payment of debts or after ascertainment that there were none, for the 
stockholders to divide or dispose of the real estate on the basis of légal 
ownership as tenants in common. And since, as impliedly held by the 
Court of Appeals of Kentucky in the Ewald Case, the time for invok- 
ing the winding up statute had passed (it is at least open to question 
whether such action was not otherwise barred by limitation),^ and in 
fact, as affirmatively appears, there were no corporate debts (and so far 
as suggested no equities as between stockholders), we see no escape 
from the conclusion that the stockholders owned the légal title to the 
land in question as tenants in common. Express authority is found for 
this conclusion in Baldwin v. Johnson, 95 Tex. 85, 65 S. W. 171, and 
Casque v. Bail, 65 Fia. 383, 60 South. 215. Implied authority is found 
in Taylor v. Investment Co., 75 Wash. 490, 496, 135 Pac. 240, and in 
Opinion of the Justices, 66 N. H. 629, 639, 33 Atl. 1076. For the 
purposes of mère recovery of the corporate property from an ad- 
versary party there was no imperative necessity for the appointment of 
a receiver or trustée to act as représentative plaintiff. The suit was 
in fact représentative. We therefore think that, whether or not the 
Ewald Case should be given the broad construction accorded it below, 
the District Court did not err in holding the plaintiff stockholders en- 
titled to maintain the action of ejectment. 

Of course, equity still has jurisdiction, notwithstanding the judgment 
in question, to make partition between stockholders by sale of the 
property, if necessary for the purpose (Mason v. Pewabic Mining 
Co., 133 U. S. 50, 63, 10 Sup. Ct. 224, 33 L. Ed. 524; Eriges v. Sperrv, 
95 U. S'. 401, 405, 24 L. Ed. 390) ; for the judgment détermines onîy 

2 Kentucky Statutes, § 2522 ; Allen v. Forman, 96 Ky. 313, 28 S. W. 497. 
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that the stockholders, ail together, are entitled to recover from de- 
fendant the interests in question, with damages incidental to the dé- 
tention. 

The judgment of the District Court is affirmed, with costs. 



GENERAI/ ELECTRIC CO. v. BROWER. 

(Circuit Court of Appeals, Ninth Circuit. February 8, 1915.) 

No. 2449. 

Bankbuptct i©=140 — Ownebship or Peopertt — Sale oe Agenct. 

By a contract between a manufacturer of incandescent lamps and the 
A. Company, it was appointed as agent to sell such lamps, and accepted 
such appointment. The contract further provided that the manufacturer 
should malntain a stock of lamps in the custody of the agent ; that the 
quantity of lamps and the length of time they should remain In stock 
should be determlned by it; that ail the lamps should remain its prop- 
crty untll sold ; that the proceeds of sales should be held for its benefit ; 
that the agent should return lamps unsold to the manufacturer at any 
time, if dlrected ; that the agent should sell at priées and on terms flxed 
by the manufacturer and state on ail bills and invoices that it was agent 
for the manufacturer; and that the agent guaranteed payment for ail 
lamps sold and would pay to the manufacturer each month an amount 
equal to the sales value of lamps sold, less the agent's compensation, 
which was to be the différence between the selling priées and the value 
of the lamps at a discount of 29 per cent from list priées. Held, that 
there was an agency and note a sale, and, upon the bankruptcy of the 
agent, the lamps in its possession did not pass to its trustée in bankruptcy, 
though the contract contained no provision that the agent should keep 
the proceeds of sales separate and apart from its other money, or that It 
should turn over the money received to the manufacturer, and though It 
did provide for payment by the agent of ail expenses in the storage, 
cartage, transportation, handling, and sale of the lamps and ail expense 
incident thereto. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 
219, 225 ; Dec. Dig. <S=»140.] 

Appeal from the District' Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. 
Cushman, Judge. 

In the matter of the Andrus-Cushing Lighting Fixture Company, 
bankrupt. From an order affirming a décision of the référée in favor 
of C. A. Brower, as trustée in bankruptcy on the claim of title by 
the General Electric Company to certain property, the Electric Com- 
pany appeals. Reversed and remanded, with instructions. 

On July 8, 1912, the appellant entered into a contract with, the Andru»- 
Cushing Lighting Fixture Company, a corporation, by which it agreed to 
consign Incandescent lamps manufactured by it to the Andrus Company for 
sale on a commission basis. On August 14, 1913, the Andrus Company was 
adjudged a bankrupt. At that time it hàd in its possession lamps which 
had been consigned under the contract, and which had not been sold. Those 
lamps were subsequently taken by the trustée in bankruptcy, who claimed 
the right to hold them for the benefit of creditors. On October 8, 1913, the 
appellant filed a pétition In the bankruptcy proceeding, claiming title to tlie 

®=3For other «^ases see sam» toplc & KBY-NUMBEK in ail Key-Numbered Digesis & Indexes 
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lamps. On October 15, 1913, It filed objections to the confirmation of tbe 
sale of the lamps by the trustée. Both the pétition and the objections 
came on for hearing before the référée. The trustée contended that, by 
the contraet under which the lamps had been consigned, an actuaL sale 
was made, and that, If the sale was not absolute, It was condltional, and 
therefore void as to creditors beeause not recorded. The référée sustalned 
the trustee's contention, and the District Court affirmed thq referee's dé- 
cision. From the judgnient of that court, the présent appeal is taken. 
The contraet Is as follows: 

"Appointment of Agent Incandescent Lamps. 

"The General Electric Company, a New York corporation (hereinafter called 
the 'manufacturer'), hereby, through the gênerai manager of its Bauner 
Electric Works, at Youngstown, Ohio, appoints Andrus-Cushing Lighting 
Flxture Co., of Tacoma, Wash. (hereinafter called the 'agent'), an agent to 
sell for it Its Banner Incandescent lamps manufactured under United States 
letters patent, of the types and classes hereinafter specified, upon the terms 
and subject to the conditions herein set forth, and sald agent hereby ac- 
cepts the appointment, and agrées to comply with sald terms and to per- 
form ail conditions hereof. 

"(1) The agency hereby created shall continue for the period of one year 
from July 8, 1912, unless sooner termlnated as herein provided. 

"(2) The manufacturer agrées to maintain In the custody of the agent, 
to be disposed of as herein provided, a stock of its Banner Gem (metallized 
filament), Mazda (tungsten) and Tantalum patented incandescent lamps ; 
ail of the lamps in such consigned stock shall be and renaain the property 
of the manufacturer until the lamps are sold, and the proceeds of ail lamps 
sold shall be held for the benefit and for the accouut of the manufacturer 
untll fuUy accounted for as hereinafter provided. The quantlty of lamps and 
the length of time they shall remaln in stock is to be at ail times determined 
by the manufacturer; but Its intent Is to maintain the stock on an average 
basis of from 30 to 60 days' supply, as estlmated by the agent. AU lampS 
shipped hereunder by or on behalf of the manufacturer elther to the agent 
or upon hls request during the continuance of this agency, shall be sub- 
ject to the same terms, conditions and agreements as if shipped to sald 
stock, whether or not so specified. The agent shall return to the manufactur- 
er, at any time when directed by It, ail or any part of the sald lamps that 
bave not been sold, and any duly authorized représentative of the manu- 
facturer shall hâve aceess at ail times during business hours to the place or 
places in which sald lamps are stored. 

"(3) The agent is hereby authorized (a) to sell to any one lamps from 
sald stock in broken package quantities at broken package priées, and In 
standard package quantities at standard package priées, and (b) to sell 
lamps from sald stock to any purchaser under- standard forms of contraet 
made by the manufacturer and under which the agent may be given, by the 
manufacturer, written authority to deliver lamps at the priées fixed in sald 
contracts, and (c) to sell, at priées on the same basis as those in standard 
forms of contraet, lamps from sald stock to any purchaser, not under con- 
traet, for the purchaser's Immédiate use; but sales under thIs subdivision 
(c) may be made only on written permission from the manufacturer first 
obtained in each Instance. AU sales shall be made only at such priées 
and upon such terms as may be establlshed by the manufacturer ; the prés- 
ent priées and terms being contained In the schedules presented herewith, 
whiii are subject to change on written notice from the manufacturer from 
time to time. 

"Upon ail blUs and Invoices for lamps sold by the agent shall appear the 
words: 'Agent for Banner Incandescent Lamps of General Electric Com- 
pany.' The agent bas no authority to sell or transfer or In any way dis- 
pose of such lamps, except as herein expressly provided, and shall not con- 
trol, or attempt to control, the priées at which any purchaser shall sell 
any of such lamps. The due payment to the manufacturer for ail sales made- 
hereunder by the agent shall be and hereby Is guarauteed by sald agent. 
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"The agent shall conform to the educational and engineering Instructions 
•of the manufacturer, and shall advise wlth and Instruct prospective purchasers 
as to the classes and types of lamps best sulted to their several requlrements 
in order to secure a maximum illumination for a minimum expenditure, and 
shall conduct the business hereunder to th^ satisfaction of the manufacturer. 

"(4) AU of the agent's books and records relating to his transactions in 
connection wlth the sale and distribution of the manufacturer's lamps shall 
at ail times during business hours be open to the inspection of any dulry 
authorlzed représentative of the manufacturer. 

"(5) The agent shall pay ail expenses in the storage, cartage, transpor- 
tation, handling and sale of lamps hereunder, and ail expense incident there- 
to and to the accounting and collection of accounts thus created. The 
agent shall be allowed, as compensation for the performance of ail obliga- 
tions hereunder, the différence between the amounts received from the sale 
of the lamps and their value on the basis of a discount of 29 per cent, from 
list priées as to the time fixed by the manufacturer. The manufacturer 
agrées that if the agent sells, during the period of this appointment, a 
quantity of lamps the value of vphich would entitle him to a higher basls 
of compensation, as shown in schedules presented herewith, the manufac- 
turer wlU at once crédit the agent w'ith an amount equal to the différence 
between the compensation he has been receiving and the compensation he 
then becomes entitled to. 

"(6) The agent shall render to the manufacturer, not later than the tenth 
of every month, a report, on forms provided by the manufacturer, coverlng 
his sales of the manufacturer's lamps during the preceding ealendar month. 

"The agent shall pay over to the manufacturer, not later than the tenth 
of every month, an amount equal to the total sales value of ail lamps sold 
hereunder, less the compensation due the agent, for which collections hâve 
been made by the agent during the preceding ealendar month, and a fur- 
ther amount equal to the total sales value, less the compensation due the 
agent, on ail lamps sold by the agent to customers whose accounts coverlng 
such lamps are, on the flrst of the month, past due, according to the manu- 
facturer's standard terms of payment. 

"If reports are forwarded as provided in this clause, and are accompanied 
by a remlttance coverlng in fuU the lamps sold by the agent during the 
preceding ealendar month, whether or not such accounts hâve been colLected, 
such remlttance may be the total sales value of the lamps sold, less the 
compensation due the agent, and less 5 per cent, of the amount so arrived 
at, vifhich 5 per cent, shall be allowed as an additional compensation for 
such payment and service. 

"(T) The agent shall, on or before the 15th day of January and July, 
make and forward to the manufacturer, on forms provided by the manufacturer, 
a complète Itemized report or inventory of ail of the manufacturer's lamps 
on hand at the close of business on the last day of the preceding ealendar 
month, and shall render a similar report within 15 days after the terminatlon 
or expiration of this appointment wlth référence to ail such lamps on hand 
at the date of such expiration or terminatlon. At the time for renderlng each 
such report, the agent shall pay to the manufacturer the value of ail lamps 
lost from the aforesaid stock or damaged, on the basis of list priées, less 
a discount of 29 per cent. 

"(8) The agency hereby created may be terminated by notice in writing 
to the agent in the event that the agent shall be or beconie insolvent or 
in the event of a breach by the agent of any of the terms or conditions of 
this appointment. The expiration or terminatlon of this agency for any 
reason shall be without préjudice to the rights of the manufacturer agalnst 
the agent, and immedlately upon any such expiration or terminatlon the 
agent shall deliver to the manufacturer ail lamps consigned hereunder 
and that remaia unsold and shall fuUy perform ail obligations of the agent 
that then remain unfulfiUed. 

"This appointment is hereby signed for the General Electric Company, the 
manufacturer, by the gênerai manager of its Banner Electric Works or his 
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duly authorized représentative located In the sales office of its sald worts at 
Youngstown, Ohio. 

"[Signed] N. L. Norris, 

"General Manager Banner Electric Works. 
"Accepted: [Signed] Andrus-Cushing Lighting Fixture Co., 

"F. L. Oushing, Tr., Agent." 

It was stipulated between the parties that in pursuanee of said contract, 
and in aceordance vt-ith its terms, the lamps In controversy were dellvered 
by the appellant to the bankrupt, and tliat they were of the value of $600; 
that the bankrupt pald ail expenses and storage, taxes, Insurance, cartage, 
transportatlon, handling, and sale of ail the lamps delivered to it in aceord- 
ance with the contract; that the contract was not placed of record; that the 
lamps were not kept separate and apart from other stock of the bankrupt, 
except that they were kept together on shelves In one place, and in boxes 
marked "Banner Electric Company" ; that, prior to the date of the contract, 
one Akroyd was a gênerai agent of the appellant in Tacoma and that vlcinity; 
that, after the exécution of the contract, he hecame a stockholder and officer 
of the bankrupt, with the knowledge and consent of the appellant, but on con- 
dition that the bankrupt should hâve no interest in Akroyd's agency or the 
émoluments thereof, which condition was observed by ail the parties; that 
Akroyd was secretary and treasurer and a stockholder In the bankrupt, and 
at the same tlme the agent and représentative in Tacoma of the appellant; 
that this double relation was known to and aequiesced in by both the appel- 
lant and the bankrupt; that Akroyd knew that the salaries of the officers of 
the bankrupt were in arrears; and that that company was embarrassed and 
unable to meet its various obligations, but that the appellant, knowing thèse 
things through its agent Akroyd, took no steps to terminate the contract. The 
contract by its terms expired July 8, 1913. From that date to the date of the 
bankruptcy, no change was made in the manner of conductlng the business of 
the bankrupt or the relation between the appellant and the bankrupt 

Frank H. Kelley and Ralph Woods, both of Tacoma, Wash., Charles 
Neave and Edwards H. Childs, both of New York City, and John M. 
Gearin, of Portland, Or., for appellant. 

Walter M. Harvey and G. C. Nolte, both of Tacoma, Wash., for ap- 
pellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
the contention of the appellee that where goods are delivered by a 
manufacturer to a seller, and the latter is allowed to place them with 
his stock of goods, and sell and dispose of them in the ordinary course 
of business, to manage and control them as other goods, and where 
he pays ail the taxes, cartage, storehouse charges, and ail other ex- 
penses in connection therewith, and agrées to pay for such goods so 
disposed of, and there is neither an agreement to return the goods 
nor an agreement to account for the proceeds of the sale of goods 
as such, there is no bailment. To sustain that contention, the case 
particularly relied upon is In re Penny & Anderson (D. C.) 176 Fed. 
141. That was a case in which the claimants had delivered to the 
bankrupts, who were conducting a restaurant, a stock of wines and 
liquors under an agreement called a "mémorandum of consignment," 
which contained an invoice of the liquors and the prices thereof, and 
provided that they should be considered as dehvered on consignment, 
and should remain the property of the claimants until the full in- 
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debtedness of the bankrupts should be paid. There was no restriction 
on the sale of the liquors by the bankrupts, as to price or otherwise, 
and no provision respecting the disposition of the proceeds. It was 
held that the transaction was not a consignment but a sale ; the court 
ruling that the transaction did not create the relation of principal and 
factor. That conclusion was based upon the fact that the invoice ac- 
companying the goods contained the words "Sold to Messrs. Penny & 
Andersen, terms on consignment," and gave the price of each article 
of the consignment, and the fact that the debtors were permitted to 
sell and dispose of the goods as they saw fit, and at any price and 
terms, for consumption on the premises, as required in their business, 
and that the agreement was silent as to the disposition of the proceeds, 
and recognized only an indebtedness to be paid before the title vested 
in the consignées. 

Substantially différent is the contract in the case at bar. To ascer- 
tain the intention of that contract, ail of its terms should be considered 
in their relation one to another. The instrument is entitled "Ap- 
pointment of Agent." It makes the Andrus Company "agent to sell," 
and the agent expressly accepts the appointment. It provides that the 
manufacturer shall maintain a stock of lamps in the custody of the 
agent ; that the quantity of lamps and the length of time they shall 
remain in stock shall be determined by the manufacturer ; that ail the 
lamps shall be and remain the property of the manufacturer until 
sold ; that the proceeds of ail lamps sold shall be held for the benefit 
and for the account of the manufacturer ; that the agent shall return 
to the manufacturer at any time, if directed, any and ail lamps un- 
sold. The agent is required to sell at prices and on terms fixed by the 
manufacturer, and on ail bills and invoices for lamps sold he is re- 
quired to State that he sells as agent. The agent guarantees to the 
manufacturer that ail lamps sold by it will be paid for. Thèse provi- 
sions, so far as they go, ail clearly and unequivocally mark the con- 
tract as a contract strictly of agency. 

We will briefly consider the provisions therein that are said to in- 
dicate a contrary intention. Those provisions are the agent's assump- 
tion of liability for loss, and for the payment of certain expenses, 
and for insurance. Such provisions do not change a contract of agen- 
cy into a contract of sale. Nor was the contract rendered a con- 
tract of sale by reason of the fact that it contained no provision that 
the agent should keep the money separate and apart from its other 
moneys, or that it should turn over the money received from the sale 
to the manufacturer, but instead was to pay for the lamps sold each 
month, less 29 per cent, for making the sales. Eilers Music House 
v. Fairbanks (Wash.) 141 Pac. 885. In Sturm v. Boker, 150 U. S. 
312, 14 Sup. Ct. 99, 37 L. Ed. 1093, the court said: 

"A bailee may, however, enlarge his légal responsibillties by contract, ex- 
press or fairly implied, and render himself liable for the loss or destruction 
of the goods committed to his care; the bâtiment or compensation to be re- 
ceived therefor being a sufficient considération for such an undertaking." 

In Re Flanders, 134 Fed. 560, 67 C. C. A. 484, the court said: 

"The objections that ordinary invoices accompanled the shipments, that such 
shipments vrere made direct to Flanders, that the leather was sold by him In 



602 221 FEDERAL REPORTER 

his own name, that he allowed crédit upon sales, that he guaranteed sales,- 
and that he Insured In hls own naine, do not change the nature oî the trans- 
action." 

In Re Columbus Buggy Co., 143 Fed. 859, 74 C. C. A. 611, it was 
held that a contract between a furnisher of goods and the receiver, 
that the latter may sell, and at such prices as he chooses, that he will 
account and pay for the goods sold at agreed prices, that he will bear 
the expenses of insurance, freight, storage, and handiing, and that 
he will hold the merchandise unsold subject to the order of the fur- 
nisher, discloses only an agreement of bailment for sale, and does not 
évidence a conditional sale. 

In John Deere Plow Co. v. McDavid, 137 Fed. 802, 70 C. C. A. 
422, the court gave similar construction to a contract containing like 
provisions. 

Of similar import are In re Pierce, 157 Fed. 757, 85 C. C. A. 14, 
and Franklin v. Stoughton Wagon Co., 168 Fed. 857, 94 C. C. A. 
269. 

We do not find that the appellee's contention is sustainable either 
upon reason or authority. To constitute a sale, there must hâve been 
in the contract a vendor and a vendee, and a provision for a transfer 
of property by the vendor to the vendee, and an obligation by the 
vendee to pay an agreed price therefor. Or the circumstances out- 
side of the contract must hâve been such as to show that it was the 
intention of the parties to make of the contract a fraudulent conceal- 
ment of an actual sale. There are no such circumstances hère. The 
stipulated facts do not in any way impeach the bona fides of the con- 
tract itself. In Ludvigh v. Am. Woolen Co., 231 U. S. 522, 34 Sup. 
Ct. 161, 58 L. Ed. 345, the court held that a contract under which 
goods were delivered by one party to another to be sold by the latter, 
and the proceeds paid to the former, less an agreed discount, the un- 
sold goods to be returned to the consigner, was really a contract of 
bailment only, and that the consignor can, in the absence of fraud, 
take them back in case of the consignee's bankruptcy, unless there 
were other circumstances controlling the situation, and establishing 
that the contract was a mère cover for a fraudulent or illégal purpose. 

The judgment is reversed, and the cause is remanded to the court 
belûw, with instructions to enter a judgment for the appellant. 
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In re ANDRUS-OUSHING LIGHTING FIXTDRB CO. 

(Circuit Court of Appeals, Nlnth Circuit. March 3, 1913.) 

No. 2375. 

Pétition to Révise in Matter of Law an Order of the District Court of the 
United States for the Southern Division of the Western District of Washing- 
ton; Edward B. Cushman, Judge. 

In the matter of the Andrus-Cushing Lighting Fixture Company. Proceed- 
ings by the General Electric Company against C. A. Brower, trustée lu bank- 
ruptcy. Pétition for revision dismissed. 
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Frank H. Kelley and Ralph Woods, both of Tacoma, Wash., Dolph, Mal- 
lory, Simon & Gearin, of Portland, Or., and Charles Neave, of New York 
City, for petitioner. 

G. C. Nolte, of Tacoma, Wash., for respondent 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, District 
Judge. 

PER CURIAM. In vlew of the opinion rendered and flled by thls court on 
February 8, 1915, on the appeal taken in the above-entitled matter in case 
No. 2449 (221 Fed. 597), in accordance with whieh opinion a deeree of this 
court was duly filed and entered reversing the judgment of the court below 
and remanding the cause, with instructions to enter a judgment for the ap- 
pellant, and this court being of the opinion that the judgment of the court 
below was properly reviewable by said appeal, and not by the pétition for 
revision herein: It Is ordered that the pétition for revision in the above-en- 
titled matter be and hereby is dlsmissed, with costs in favor of the respond- 
ent and against the petitioner. It is further ordered that a judgment of dis- 
missal be filed and recorded in the minutes of this «court accordingly. 



YATES V. WHYEL COKE CO. 

(Circuit Court of Appeals, Sixth Circuit March 13, 1915.) 

No. 2545. 

1. Appeal and Erbok <S=»1039 — IIarmless Ereob — Rulings on Pleadings. 

A judgment will not be reversed because of the erroneous refusai to 
requlre plaintiff to separately state and number his causes of action, 
where the ruling bas not operated prejudiclally to the défendant, or de- 
prived him of any substantial right. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4075- 
40S8; Dec. Dig. <®=9l039.] 

2. Courts <S=^359 — United States Courts — Jubisdiction — Amount in Con- 

teoveest. 

The requisite jurisdictional amount, in an action in the fédéral courts 
on causes of action no one of vvhich separately would give the court ju- 
risdlction, is controUed by the fédéral law, and not by state législation. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 939-949; Dec. 
Dig. (@==>359.] 

3. Courts ®=328 — United States Courts — Jukisdiction — Amount in Con- 

teoveesy. 

The requisite jurisdictional amount in actions in the fédéral courts is 
determined by the aggregate sum for which judgment is sought, and not 
by the amount named in each cause of action. 

[Ed. Note.— For other cases, see Courts, Cent. Dig, §§ 890-896; Dec 
Dig. <®=328. 

Jurisdiction of fédéral courts as determined by the amount in eontro- 
versy, see notes to> Auer v. Lombard, 19 C. 0. A. 75; Teunet-Stribling 
Shoe Co. V. Koper, 36 C. C. A. 459 ; O. J. Lewis Mercantile Co. v. Klep- 
ner, 100 C. C. A. 288.] 

4. Principal and Agent ig=190 — Action on Agent's Coktracts — Evidence 

OF Agenct. 

In an action on a contract for the sale of coke between défendant and 
the P. Co., letters and conversations prior and subséquent to the exécu- 
tion of the contract were properly admitted to show that défendant knew 

-®=?For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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and had long known that plaintiff was the real eontracMng party and 
that the P. Co. was its agent. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dlg. §§ 718- 
720 ; Dec. Dig. i®==>l!)0.] 

5. Damages ®=>40 — Interferenck with Established Business. 

Where a regular and establlshed business is wrongfully injured, Inter- 
rnpted, or destroyed, Its owner, If he makes It appear that his business 
was of that character, and that It had been successfully conducted so 
long that his profits from it are reasonably ascertainable, may recover as 
damages the amount in whlch the business is rendered less valuable by 
the interruption. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 72-88; Dec. 
Dlg. <®=>40] 

6. Damages "Ss^lTG — Interférences with Established Business — Evidence. 

As the value of such a business dépends malnly on the ordinary profits 
derived from it, such value cannot be determined without showing what 
the usual profits are.. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 461, 468, 471, 
493; Dec. Dig. (S='176.] 

7. Appeal and Error "S=>1056 — Harmless Eerob — Exclusion of Evidence. 

In a seller's action for damages from the buyer's refusai to accept coke, 
in which défendant sought to recover damages for the loss of customers 
due to an excess of sulphur in the coke furnished, though the court's 
ruling in excluding évidence to establish such claim was too comprehen- 
sive, it was not prejndicial error, where the évidence offered did not prove 
that there was an excessive amount of sulphur, and was insufficient to 
warrant a recovery under the rule applicable to the recovery of damages 
from the interruption or destruction of a regular and established busi- 
ness. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 4187- 
4193, 4207; Dec. Dig. (S=»1056.] 

S. Sales ®=5384 — Breach by Buyer — Necessity of Tender. 

Where a buyer of coke, to be produced by the seller, refused to accept 
the coke, the actual production of the whole of the coke called for by 
the contract was exeused, and the seller could recover the différence be- 
tween the cost of production and the selling price of the coke which it 
could and would hâve produced, had the buyer not refused to receive It, 
but which it did not in fact produce. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1098-1107; Dec. 
Dig. ©=3384.] 

9. Courts <©=»352 — United States Courts — Practice — Conformiity to Statb 
Laws. 

Gen. Code Ohio, § 11452, providing that after the jurors retire to de- 
liberate they may request the ofHcer in charge to conduct them to the 
court, which shall give Information sought upon matters of law, and also 
in the présence of or after notice to the parties or their counsel may 
State its recollection of the testimony upon a disputed point, and the 
State rule of practice thereunder that it is error for the judge, during 
recess, In the absence of a party and his counsel and without notice to 
them, to give instructions to the jury, but that if the parties and their 
counsel are loudly called at the door it is not error to give additional 
Instructions in their absence during a regular session of the court, are 
not rendered applicable to the fédéral courts by Kev. St. U. S. § 914 
(Comp. St 1913, § 1537), providing that the practice, pleadings, and forms 
and modes of proceeding in civil causes, other than equity and admiralty 
causes, in the Circuit and District Courts, shall conform as near as may 

^=Por other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 



TATES V. WHTEL COKE CO. 605 

be to the practlce, etc., In like causes In the courts of record of the state 
In whieh such courts are held. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 926-932; Dec. 
Dig. <S=>352. 

Conformlty of practice in common-law actions to tbat of state courts, 
see note to O'Connell v. Reed, 5 0. C. A. 594; Nederland Life Ins. Co. 
V. Hall, 27 C. C. A. 892.] 

10. Trial <@=:»312 — Instructions — Absence or Parties. 

While a trial court should avoid instructing a jury. In the absence of 
counsel for the respective partie?, when it can conveniently do so, and 
especially where the supplemental charge covers propositions of law not 
dealt with by the original charge, the absence of counsel while the court 
is in session at any time between the impaneling of the jury and the re- 
turn of the verdict cannot lirait the povper and duty of the judge to in- 
struct the jury in open court on the lavf of the case as occasion may re- 
quire. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 744, 745 ; Dec. Dig. 
<©=>312.] 

11. Trial ©=>317 — Instructions — Exceptions. 

The absence of counsel when instructions are given to the jury after 
they hâve retired cannot excuse the f allure to except thereto. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 751, 752; Dec. 
Dig. <S=»317.] 

In Error to the District Court of the United States for the East- 
ern Division of the Northern District of Ohio; WiUiam L. Day, 
Judge. 

Action by the Whyel Coke Company against J. V. N. Yates. Judg- 
ment for plaintiiï, and défendant brings error. Affirmed. 

F. J. Wing, of Cleveland, Ohio, for plaintiiï in error. 
W. M. Hall, of Pittsburgh, Pa., for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

SATER, District Judge. The contract made on March 15, 1910, 
with the Pickands-Magee Company by the plaintiiï in error (who will 
hereinafter be called the défendant), obligated him as purchaser to ac- 
cept weekly for the residue of the calendar year not less than 15 nor 
more than 20 cars of "selected 72-hour Ellen foundry coke," delivered 
"f. o. b. cars at ovens of party of the first part." Each month's deliv- 
eries were to be treated as a separate and independent contract. The 
Pickands-Magee Company is claimed by it and the défendant- in error 
(who will hereinafter be called the plaintifï) to hâve acted as the sales 
agent of the défendant. Following the exécution of the contract, the 
Pickands-Magee Company delivered it to the plaintifï. The de- 
fendant, for some time prior to the making of the contract, had en- 
gaged in the business of buying coke of producers of that article and 
selling it to consumers. In previous years he had dealt in coke of 
the kind mentioned in the contract. The plaintifï was at ail times able, 
ready, and willing fully to perf orm its contract, but the défendant re- 
fused 369 car loads of the coke, ail of which coke was sold by the 
plaintiff on the open market at a loss, excepting 44 car loads, which, 

^=3For otbei cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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on account of the defendant's refusai to accept the quantity of coke 
for which he was obligated, was never prepared. Following the ex- 
piration of the contract, the plaintiff sued for the loss sustained in the 
coke thus sold by it and for the différence in the cost of production 
and the selling price of the portion which it did not produce, but could 
and would hâve produced, except for the defendant's refusai to receive 
it. Judgment having been entered on a verdict in its favor for $5,353.- 
93, the défendant prosecuted error to reverse the action of the District 
Court. 

[1-3] The plaintiff pleaded as a single cause of action the entire 
loss claimed to hâve been sustained for the several months covered by 
the contract. A motion separately to state and number the causes of 
action and a demurrer on the ground that the loss sustained each month 
constituted a separate cause of action and was in each instance less 
than $3,000 were in turn overruled. Each of such rulings is assigned 
as error. It is not shown that the overruling of the motion operated 
prejudicially to the défendant. It is therefore immaterial whether the 
trial court ruled correctly on the motion or not. The refusai to sustain 
such a motion is not error for which a final judgment will be reversed, 
unless it appears that by such refusai the moving party was deprived 
of a substantial right. Bear v. Knowles, 36 Ohio St. 43 ; Murphy v. 
Quigley, 21 Ohio Cir. Ct. R. 313, 315; Bâtes, PI., Pr. & Forms, 500, 
501. If it be true that the plaintiff should hâve pleaded as a separate 
cause of action the damages incurred for each month the contract 
was alive, jurisdiction over the subject-matter of the suit was not want- 
ing, although none of the claims exceeded a few hundred dollars in 
amount, for the reason that their aggregate sum, for which judgment 
was prayed, was largely in excess of $3,000, exclusive of interest and 
costs. The requisite jurisdictional amount is controlled, not by state 
législation, as défendant would hâve it appear, but by the fédéral law, 
and is determined by the aggregate sum for which judgment is sought, 
and not by the amount named in each cause of action. Tennent-Strib- 
ling Shoe Co. v. Roper, 94 Fed. 739, 742, 36 C. C. A. 455 (C. C. A. 5) ; 
Heffner v. Gwynne-Treadwell Cotton Co., 160 Fed. 635, 638, 87 C. C. 
A. 606 (C. C. A. 8) ; Spokane Valley Land & Water Co. v. Kootenai 
(D. C.) 199 Fed. 481, 487; O'Connell v. Reed, 56 Fed. 531, 5 C. C. A. 
586 (C. C. A. 8). It so happens that, were the case to be decided with 
référence to the state statute, the resuit would be the same as above 
announced. Brunaugh v. Worley, 6 Ohio St. 597 ; Jenney v. Gray, 5 
Ohio St. 45; Linduff v. S. & R. Plank Road Co., 14 Ohio St. 336. 

[4] The défendant contends that the plaintiff should not be permit- 
ted to maintain its suit, because the Pickands-Magee Company was not 
its agent, but was in fact the real principal and party in interest. Ex- 
ceptions were reserved by him to the introduction of a letter and certain 
évidence of a conversation, both of which antedated the exécution of the 
contract, to show that he knew and had long known that the real con- 
tracting party was the plaintiff and that the Pickands-Magee Company 
was its agent. There was no error in the admission of such évidence. 
Aside from such conversation, other paroi évidence and letters which 
passed between the défendant on the one side and the plaintiff and the 
Pickands-Magee Company, respectively, on the other, some of which 
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were wrîtten before and others after the date of the contract, were 
rightfully admitted, and make clear that he knew of the existence of 
the relation of principal and agent as between the plaintiiï and such 
Company, and that he recognized such relation during the life of the 
contract. At the defendant's instance the jury was directed to return, 
along with the gênerai verdict, a spécifie finding or spécial verdict as 
to whether the Pickands-Magee Company acted as the agent of the 
plaintiiï in the sale of the coke. The jury found that the company so 
acted ; its finding was abundantly warranted by the évidence. 

[5-7] One of the défenses was that the brand of coke which défend- 
ant bought was well known on the market and normally contained not 
over 1 per cent, of sulphur, and that, if the sulphur exceeded that 
amount, the coke became useless for manufacturing purposes, in that 
it greatly damaged the product in whose manufacture it was employed. 
He charged that the sulphur in the coke shipped under the contract 
varied from 1.1 per cent, to 1.26 per cent.; that, notwithstanding his 
notice to the plaintifif of such fact, it continued the shipment of coke 
containing such excess of sulphur ; and that, on account of the same, 
the coke being shipped by plaintiff directly to the defendant's cus- 
tomers on his order without opportunity on his part to examine it 
to ascertain any defect in it, he was damaged by the loss of cus- 
tomers in the sum of $10,000, for which he prayed judgment. The 
court's exclusion of évidence to establish his claim for damages is 
assigned as error. It is well settled that, where a regular and estab- 
lished business is wrongfully injured, interrupted, or destroyed, its 
owner may recover the damages sustained, providing he makes it 
appear that his business was of that character and that it had been suc- 
cessfuUy conducted for such length of time that his profits from it 
are reasonably ascertainable — the correct rule for compensating the 
injured party being the ascertainment of how much less valuable the 
business was by reason of the interruption apd the allowance of that 
amount as damages. As the value of such a business dépends mainly 
on the ordinary profits derived from it, such value cannot be determined 
without showing what the usual profits are. Central Coal & Coke Co. 
V. Hartman, 111 Fed. 96, 98, 99, 49 C. C. A. 244 (C. C. A. 8) ; Allison 
V. Chandler, 11 Mich. 542, 558; 13 Cyc. 59. The ruling made by the 
trial judge was too comprehensive, but did not constitute prejudicial 
error, for the reason that the évidence offered by the défendant not 
only fell short of proving an excessive amount of sulphur in the coke, 
but was insufficient under the above-stated familiar rule to warrant 
a recovery. Indeed, the jury could not reasonably hâve reached any 
conclusion from the évidence before it other than that the defendant's 
failure to take the full quantity of coke per month required by his con- 
tract was due to the décline in the price of coke, on account of which 
the contract became a losing one. 

[8] Nor did the court err, as claimed by the défendant, in instruct- 
ing the jury that plaintifï was entitled to recover the différence between 
the cost of production and the selling price of the coke which it could 
and would Hâve produced, had the plaintiff not refused to receive it. 
Hinckley v. Pittsburgh Steel Co., 121 U. S. 264, 7 Sup. Ct. 875, 30 
L. Ed. 967; George Delker Co. v. Hess Spring & Axle Co., 138 Fed. 
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647, 654, 71 C. C. A. 97 (C. C. A. 6) ; Re Duquesne Incandescent 
Light Co. (D. C.) 176 Fed. 785. The contract was not for the sale of 
an existing article, but of an article to be produced. The conduct of 
the défendant was such as to excuse the actual production of the whole 
of the coke called for by the contract. It is, moreover, mathematically 
demonstrable, we thinîc, that the jury expressly excluded from its 
award ail profit on coke not produced by the plaintiff. 

[9-11] After the jury had deliberated for a time it returned into 
open court and asked for additional instructions, which were given in 
the absence of counsel. The court's so doing is assigned as error. It 
is true that under the Ohio Code (section 270; section 5194, R. S. 
Ohio; section 11452, Ohio G. C), it lias been held error for a judge 
during a recess of his court, in the absence of a party and his coun- 
sel, and without notice to them, to give instructions to the jury to 
whom the case has been submitted (Campbell v. Beckett, 8 Ohio St. 
210 ; Moravec v. Buckley, 9 Ohio Dec. 226 ; 11 Bull. 225 ; Seagrave v. 
Hall, 10 Ohio Cir. Ct. R. 395) ; but when further instructions are giv- 
en at a regular session of the court, the parties and their counsel being 
loudly called at the door, it is not error that the court gave such addi- 
tional instructions in their absence (Preston v. Bowers, 13 Ohio St. 1, 
82 Am. Dec. 430). The rule of practice, however, prescribed by the 
Ohio statute, is not applicable under section 914, Rev. Stat. U. S. 
(Comp. St. 1913, § 1537), to the fédéral courts. Western Union Tel. 
Co. v. Burgess, 108 Fed. 26, 32, 47 C. C. A. 168 (C. C. A. 6). This 
court held in Liverpool & L. & G. Ins. Co. v. N. & M. Friedman Co., 
133 Fed. 713, 716, 66 C. C. A. 543, 546, that: 

"The power of fédéral judges, as detined by the common law, in the sub- 
mission of cases and the control of the délibération of juries, stlll remains." 

A trial court should avoid instructing a jury in the absence of coun- 
sel for the respective parties, when it can conveniently do so, and es- 
pecially where the supplemental charge covers propositions of law not 
dealt with by the original charge ; but the rule which controls is thus 
stated by Mr. Justice Gray in Stevvart v. Wyoming Ranch Co., 128 U. 
S. 383, 390, 9 Sup. Ct. 101, 104 (32 L. Ed. 439) : 

"The absence of counsel, while the court is in session, at any time be- 
tween the impanelling of the jury and the return of the verdict, cannot limlt 
the power and duty of the judge to instinct the jury in open court on the 
law of the case as occasion may require, nor dispense with the uecessity of 
seasonably excepting to his rulings and Instructions, nor give jurisdiction to 
a court of error to décide questions not appearing of record." 

See, also, Aerheart v. St. Louis, I. M. & S. Ry. Co., 99 Fed. 907, 
910, 40 C. C. A. 171 (C. C. A. 8). The posture of the présent case is 
the same as that of the Stewart Case, in which the objecting party did 
not except to the supplemental instruction at the time it was given or 
before the verdict was returned. His failure to do so was held to be a 
conclusive answer to his objection. A like holding must necessarily 
follow hère. 

Other errors assigned hâve been considered, but need not be noticed. 
We find no substantial error. 

The judgment of the trial court is affirmed. 
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THK SCRANTON. 

THE THOMAS FLANNERY. 

(Circuit Court of Appeals, Second Circuit. Febmary 9, 1915.) 

Nos. 167, 168. 

1. Collision <S=5l23 — Suit tob Damages— Bubden or Pboof. 

The burden of proving an agreement to navlgate contrary to rule Is on 
the biirdened vessel. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. §§ 259-261; Dec. 
Dig. ■®=3l23.] 

2. Collision <s=342 — Steam Vessels Ceossing— Stakboabd Hand Rule. 

A collision between a ferryboat crossing North River from the New Jer- 
sey to the New York side and a barge alongside a tug passing up near 
the New York piers held, on confllctlng évidence, due solely to the fault 
of the ferryboat, wliich alleged, but failed to prove by a prépondérance of 
the évidence, an agreement that she should cross to her slip ahead of 
the tug, contrary to the starboard hand rule. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 42 ; Dec. Dlg. 
<©=342. 

Collision with or between towlng vessels and vessels in tow, see note to 
The John Englis, 100 C. C. A. 581.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère on appeal from so much of a final decree of 
the United States District Court for the Southern District of New 
York entered on February 2, 1914, in the first of the above-entitled 
actions and from so much of a final decree in the second of the above- 
entitled actions entered on June 18, 1914, as holds the steam tug Thom- 
as Flannery responsible for the collision, which was the subject of both 
actions. 

The collision took place on November 15, 1911, at about 8:15 a. m. In the 
North Elver, New York City, in front of the Barclay Street Ferry slip of the 
Delaware, Lackawanna & Western Rallroad Company. The collision was be- 
tween the ferryboat Scranton and the barge James Murray, while the said 
barge was in tow of the appellant's steam tug Thomas Flannery. 

The Hudson Navigation Company, a corporation organized and exlsting un- 
der the laws of New Jersey, is the owner of the barge James Murray. The 
Delaware, Lackawanna & Western Railroad Company, a corporation organized 
and exlsting under the laws of the state of Pennsylvanla, is the sole owner 
of the ferryboat Scranton. The Hudson Navigation Company filed the libel 
against the ferryboat Scranton. The Delaware, Lackawanna & Western 
Railroad Company then filed Its pétition under rule 59 in admiralty (29 Sup. 
et. xlvi), alleglng that, if any llabillty existed by reason of the facts set forth 
in the libel, the tug Thomas Flannery was liable therefor, and It asked that 
the Flannery be cited to appear and answer. 

The steam tug Flannery was bound up the North River for Pier No. 44, 
New York side, having in tow the said barge James Murray on her starboard 
side and the barge Keeler on her port side. The tug Flannery is 80 feet in 
length, and the two barges projected some 25 feet ahead of the tug's stem ; the 
Murray about 5 feet further than the Keeler. The barges were about 110 and 
115 feet in length. The Delaware, Lackawanna & Western ferry slips are be- 
tween Piers 15 and 16, New York shore. 

AVhen the steam tug and her tow reached a point abreast of Pier 14 and a 
distance varlously estimated at from 200 to 400 feet ofE the pier heàds, tLe 

®:»For other cases see same topio & KKY-NUMBBR In ail Key-Numbered Digeats & Indexes 
221 F.— 39 
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Scranton, bound from Hoboken to Its Barclay Street slip, New York, then about 
off Pier 17 blew a signal of one whlstle and stopped. Tïïe Flannery, taking 
this signal as intended for herself , at once answered it wlth one wbistle and 
eontlnued lier course and speed. The Scranton claims that her one whlstle 
was an affirmative answer to a one whlstle for the tug Berne, whlch was in- 
shore of the Scranton and turning up river, to pass under the Scranton's bow. 
The Scranton also claims that, prior to her one whlstle, she signaled the Flan- 
nery with two whlstles, whlch the Flannery answered wlth two. Thls the 
Flannery dénies. When the Flannery reached a point opposite the lower cor- 
ner oflf Pier 15, the Scranton, stlU about off Fier 17, blew two whlstles to the 
Flannery and started ahead for her slip. The Flannery answered wlth two 
whlstles, and stopped and backed ; but, the Scranton contlnulng ahead, the 
stem of the barge Murray struck the starboard slde of the Scranton, about 
50 feet from her stern, damaglng both the Murray and the Scranton. 

Jas. J. Macklin, of New York City (James Macklin and De Lagnel 
Berier, both of New York City, of counsel), for appellant. 

Garpenter & Park, of New York City (Henry E. Mattison, of New 
York City, of counsel), for appellee Hudson Navigation Co. 

J. L. Seager, of New York City (A. J. McMahon, of New York 
City, of counsel), for appellee Delaware, L. & W. R. Co. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
court below held both the Scranton and the Flannery at f ault, and there- 
fore, under the well-established rule of the admiralty courts, has di- 
vided the loss equally between them. The Scranton has taken no ap- 
peal, but the Flannery has brought the case to this court, claiming that 
the decree entered in the District Court should be reversed so far as 
it holds the Flannery liable for the collision. 

The Scranton and the Flannery were on crossing courses and the 
Scranton had the Flannery on her starboard side. The latter was 
therefore the privileged vessel and had the right to keep her speed and 
course. The captain of the Scranton testified that he first discovered 
the Flannery when the Scranton was probably abreast of Pier 19 or 
20 and 1,500 feet from the Flannery which was running close to the 
shore about 100 feet from Pier 14. At that time he says the Scranton 
was about 1,000 feet oflf shore, and that he blew the Flannery two 
whistles, and that the latter vessel answered with two whistles. About 
that time he saw the steam tug Berne 100 feet from the ends of the 
piers, and a little behind him, and coming down the river. He then 
blew two whistles to the Berne, which meant that she was to go ahead 
of the Scranton. Five or six seconds later the Berne answered with 
one whistle and threw her wheel hard aport. "As soon as I saw that, 
I blew one whistle and hooked my boat in ; I blew two whistles to the 
Flannery, and the Flannery answered, and I kept on going." The 
Flannery, he states, answered with two. Then he says he "hooked" 
his boat in and "made the slip." He was asked : 

"Where was the Flannery when you exchanged the second signais between 
you and the Flannery?" 

And he replied: 

"The Flannery was on the lower end of pier 15 maybe in the mlddle between 
the two docks." "And where was your boat thenî" "My boat was wlthin 
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250 feet of the slip." "About a length of tlie boat off the slip?" "Sli^htly 
more than a length ; yes, sir." 

The Flannery being the privileged vessel, the captain of the Scran- 
ton admitted that, if no whistles had been blown, it would hâve been 
his duty to stop until the Flannery had passed. He admitted that he 
wanted the Flannery to stop and allow the Scranton to go into the 
slip, and also said that, if the Scranton had not slowed for the Berne, 
he would hâve gotten into the slip without any harm. 

The quartermaster of the Scranton corroborated the captain of that 
boat, and stated that two whistles were blown by the Scranton, and 
promptly answered by the Flannery with two. Later the Scranton 
again blew two whistles to the Flannery when the latter was about a 
length and a half from the entrance to the Flannery slip. The évi- 
dence, however, was very conflicting. 

The captain of the Flannery stated that the first signal given was 
one whistle blown by the Scranton, and that he blew one whistle and 
held his speed and course, and that when he got within 350 feet of the 
Scranton that boat started ahead full speed and blew two short whis- 
tles, and that he immediately stopped and backed, and knew of nothing 
more that he could hâve donc to avoid the collision. He said that he 
heard the signal of two whistles only once, and that was when he 
stopped and backed. If his testimony is true, the Flannery cannot be 
held in fault. He is corroborated by the mate of the Flannery. The 
master of the Berne did not hear the signal of the two whistles which 
the captain of the Scranton said he blew to the Berne, nor the two 
he said h e blew to the Flannery. A deck hand of the Scranton heard 
two whistles blown by his boat and answered by the Flannery, and has 
no recollection of any other whistles having been blown. 

[1,2] The burden of proving an agreement to navigate contrary to 
rule is on the burdened vessel which in this case was the Scranton. 
As it was her duty to slow up and allow the Flannery to keep her 
speed and course, if an agreement was made by the Flannery and the 
Scranton contrary to the rule, the burden of proving it rested on the 
Scranton. That burden of proof has not been sustained. The Scran- 
ton claims she blew a signal of two whistles twice, and was answered 
each time by the Flannery with two whistles. But the captain and 
mate of the Flannery both declared that they did not hear the lîrst 
signal alleged to hâve been blown, and that they did not blow the al- 
leged two signais in reply. If they did not blow those two whistles 
as alleged, then the Flannery never assented to the relinquishment of 
her privilège. She never agreed that the Scranton might pass across 
her Îdow. 

The man at the wheel of the Flannery is presumed to know best 
what signais he blew, and he states that he never blew the alleged first 
two whistles, and in this he is corroborated. It is also true that he 
is contradicted. There is, however, no such prépondérance of évidence 
in favor of the alleged agreement as the law requires. The fact that 
after the disputed agreement was made the Flannery continued to hold 
her course and speed, and proceeded from the point ofï Pier 14 — where 
the master of the Scranton says she was when he blew the first two 
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whistles to the Flannery — to Fier 15 without any réduction in speed, 
substantiates the testimony of both the master and the deckhand of 
the Flannery that their tug did not then answer the Scranton's alleged 
signal with two whistles. 

At the time the Scranton started ahead and blew two short whistles, 
the Flannery was probably 115 feet below the Scranton's course. If 
the Flannery was in fault at the time of the collision, it must hâve been 
because she did not stop and back as quickly as she ought to hâve 
done. But this the Scranton has not charged or proved, and the ves- 
sels were too close to make it possible for the Flannery to avoid the 
collision, when the signal of two whistles was blown by the Scranton 
just before the collision. 

It is unnecessary to consider the fault of the Scranton. That she 
took the risk in attempting to enter her slip as she did was clear to 
the court below and is clear to us. 

The decrees of the District Court in both actions must be reversed, 
in so far as they hold the steam tug Flannery liable for the collision. 

In the action of the Hudson Navigation Company against the f erry- 
boat Scranton and the steam tug Thomas Flannery impleaded the péti- 
tion impleading the said Thomas Flannery must be dismissed, and a 
new decree entered adjudging that the Hudson Navigation Company 
recover the sum of $677.96. with interest from February 2, 1914, until 
paid, from the ferryboat Scranton, and that the said Scranton, her 
engines, etc., be condemned therefor. 

In the action of the Delaware, Lackawanna & Western Railroad 
Company against the steam tug Thomas Flannery, the libel must be 
dismissed. 

It is so ordered. 



HBRMAN H. HETTLBR LUMBER CO. v. OLDS. 
(Circuit Court of Appeals, Sixth Circuit April 16, 1915.) 
No. 2514. 

1. TEIAL <S=>178 DlllECTION OF VeEDICT CONFLICTINQ EVIDENCE. 

On a motion for a directed verdict, the testimony against the movlng 
party must be construed in the light most favoraWe to the other party, 
and if such proof, so construed, fairly raises a controversy of fact, and, 
if believèd by the jury, is sufficient to support a verdict against the mov- 
lng party, the détermination of such controversy of fact is for the jury, 
no matter how greatly the court may judge the testimony to preponder- 
ate in favor of the moving party. 

[Ed. Note.— For other cases, see Trial, Cent. DIg. §§ 401-403; Dec. 
Dig. ®=sl78.] 

2. Sales <S=168 — Inspection bt Thibd Pabtt — Concltjsiveness. 

In Michigan, where lumber is sold to be inspected and graded by an 
inspecter agreed upon by the parties, his inspection is impeachable only 
for fraud or mistaUe so gross as to be in effect équivalent to fraud, and 
an honest error of judgment in the chosen inspeetor will not overtbrow 
his conclusion, though as an effect thereof there is a measurable différ- 
ence of results from those obtained by other equally reliable inspectors. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 403-408; Dec. 
Dig. <@=>168.] 

®=3For other cases eee samo toplo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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8. Sales <®=3l68 — Inspection bt Third Pabty — Conclusiveness. 

Where deliverj' af lumber after an inspection and grading by an in- 
specter agreed upon by the parties to a sale tliereof was to be made in 
Michigan, the law of Michigan as to tbe conclusiveness of such inspec- 
tion and grading must be applied. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 403-408; Dec. 
Dig. ©=168.] 
4. Sales <S=3i81 — Actions fob Price — Evidence — Impeaching Inspection. 

Though, under the rule in Michigan, an inspection and grading of lum- 
ber by an inspecter agreed upon by the parties to a sale thereof carmot 
be impeaclied for a mère error of judgment, however substantial, évidence 
of material différences in results between such inspection and the in- 
spection and grading of other impartial inspectors is compétent to show 
a gross mistake in the agreed inspection. 

[Ed. Note,— For other cases, see Sales, Cent. Dig. §§ 473-491; Dec. 
Dig. ®==>181.] 

6. Sales i©=:181 — Actions fob Peice— Questions for Jurt. 

In an action for the price of lumber, 78 per cent of which was mer- 
chantable according to the inspection and grading thereof, by inspectors 
agreed upon by the parties, where there was évidence that such inspec- 
tion was made very rapidly, and in weather so extremely cold that the 
tally men worked with benumbed Angers, and that inspections by other 
inspectors showed as low as 43 per cent, of merchantable lumber, and 
though the inspection showing the smallest amount o£ merchantable lum- 
ber was made by a différent standard of grading than that of the original 
Inspection, it was not shown how far the différence in the two standards 
accounted for the différence in results, the question whether there was a 
gross mistake in the agreed inspection should hâve been submitted to the 
jury. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 473-491; Dec. 
Dig. ®=»181.] 

6. Sales <S=>182, 355 — Actions for Puechasb Pbice — Evidence Admissible 

UNDEB GENEBAL ISSUE. 

In an action for the purchase price of lumber Inspected and graded by 
inspectors agreed upon by the parties, évidence to show a gross mistake 
in such inspec-tion was admissible under the gênerai issue, as plaintiff was 
bound to show that such inspection was free from fraud or gross mis- 
take, and while it may be that this would be presumed, the fact was one 
essentlal to plaintiff's case in chief, and anything which fairly attacked 
it was compétent to be shown in défense under a gênerai déniai. 

[Ed. Note.-— For other cases, see Sales, Cent. Dig. §§ 492-495, 1025-1043 ; 
Dec. Dig. <s=5l82, 355.] 

In Error to the District Court of the United States for the Eastern 
District of Michigan; Arthur J. Tuttle, Judge. 

Action by Millard D. Olds against the Herman H. Hettler Lumber 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed and remanded. 

C. E. Cleveland, of Chicago, 111., for plaintiff in error. 

W. S. Humphrey, of Saginaw, IVIich., for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and KIL- 
LITS, District Judge. 

KILLITS, District Judge. The action in this case arose from a 
sale of lumber by the défendant in error, Olds, whom we shall desig- 
nate as the plaintiff, to the plaintiff in error, the Herman H. Hettler 

<t=iFor otber cases see aame toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Lumber Company, a corporation, who will be referred to as the de- 
fendant. The sale and delivery of the lumber were had at Cheboygan, 
Mich., after an inspection by a firm of lumber inspectors, W. L. Mar- 
tin & Co., suggested for that office by the défendant and accepted by 
the plaintiiï. The controversy arises over the conclusiveness of the 
inspection. As returned by the inspecter, the lumber tallied, 454,334 
f eet, or 78 per cent., merchantable, and 128,264 f eet mill culls ; the 
two classifications into which, by the contract of sale, it was to be 
graded. The différence in priée between the two grades, merchantable 
being the more valuable, was $5.50 per thousand feet, and the total 
sale value of the shipments, accepting the inspection, was $8,324.82, 
for which amount, with interest, plaintiff sued. 

The lumber was resold by défendant before shipment to the John 
Spry Lumber Company, of Chicago, to which place it was shipped. 
On its arrivai the purchaser protested the grading. At Chicago vari- 
ous estimâtes were made, based on partial or superficial inspections; 
the actors accepting 10,000 to 30,000 feet as indicating the character 
of the entire shipment and averaging from such data. One of thèse 
inspections was made by a member of the inspecting firm of Martin 
& Co., of Cheboygan. This man, who examined not to exceed 10,000, 
feet, gave the défendant a written opinion that there had been an 
improper grading. His spécifie testimony was that the culls ran be- 
tween 30 and 35 per cent. The others, each connected with either 
défendant or consignée, testified to estimâtes that from 42 to 60 per 
cent, of the amount was not merchantable. Finally, an independent 
inspection firm of Chicago was employed to go over the entire lot. 
After considering and tallying every pièce, it reported less than 43 
per cent, merchantable. At this time the lot tallied over 16,000 feet 
short of the amount found at Cheboygan. 

At the trial a verdict was directed for the plaintiflf for the fuU 
amount of its claim; the court saying to the jury, in explaining the 
direction : 

"Now, that inspection, under the law, is binding on both the parties, both 
as to the quantlty and as to the kind, unless there was gross mistake in con- 
nection with that inspection. Now, there isn't any claim in this case that 
there was any fraud. If either one of the parties conspired with the in- 
specter to make a false inspection, if anythlng of that kind had occurred, that 
would vitlate and make vold the inspection, so that it would not be binding 
upon the parties. But nothing of that kind Is claimed hère. There is no 
proof in this case from which the court would permit the jury to flnd there 
was a mistake in that inspection made at Cheboygan, no such gross mistake 
as the law contemplâtes. If, in a case llke this, there is no testimony such 
that the court would feel its duty to set aside the verdict unless it was found 
in a certain way, then it becomes the duty of the court to so state to tha 
jury, and not send the jury out to flnd the fact, when, if the jury found it 
in one way, and not the other, the court would feel bound to set aside the 
verdict after it had been found. So I say hère, there is no proof in this case 
from which the court could permit you to flnd that there had been that kind 
of a gross mistake made in that inspection which would set aside the in- 
spection made by W. L. Martin & Co. at Cheboygan." 

The évidence justified the court in excluding the question of fraud 
in the inspection, which was, in fact, had in part under the eye of that 
représentative of défendant who made the contract, and who approved 
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the standard of sélection between merchantable and mill cull lumber 
employed by the inspecter then actively at work. The évidence is 
altogether to the effect that the inspection was honest and by impar- 
tial men; but it was performed with extraordinary rapidity and in 
weather so cold that the tally men, who kept record by perpendicular 
tally marks in appropriate columns of blanks for the purpose, worked 
with benumbed fingers, and they were obliged because of the extrême 
cold to be relieved f rom time to time by those engaged in turning over 
the boards for the inspecter. The shipment under criticism was the 
last of four ship loads, ail purchased under the same contract. The 
three earlier were also inspected by Martin & Co., and no fault was 
found in any instance with either quantity or grading as the lumber 
arrived at destination. 

[ 1 ] Addressing ourselves to the reasons advanced by the court for 
directing a verdict, we are constrained to find the trial court in error 
in holding a duty to direct a verdict when, in the court's judgment, the 
évidence so greatly preponderates that a verdict against the court's 
view of its weight would necessitate the granting of a motion for a 
new trial, if we may so interpret the language above quoted. On a 
motion for a directed verdict, the testimony against the movant must 
be construed in the light most favorable to the other party. If, where 
there is testimony on both sides, the proof against the movant, so con- 
sidered, fairly raises ,a controversy of fact with that in his behalf, 
and, if believed by the jury, is sufficient to support a verdict against 
him, the resolution of that controversy of fact is for the jury, under 
proper instructions, no matter how greatly the court may judge the 
conflict in testimony to preponderate in favor of the movant. Not 
to go beyond this court, the law is settled for this circuit by repeated 
adjudications. Mt. Adams, etc., Ry. v. Lowry, 74 Fed. 463, 20 C. C. 
A. 596; Mason & O. R. Co. v. Yockey, 103 Fed. 265, 43 C. C. A. 
228; Rochford v. Pennsylvania Co., 174 Fed. 81, 98 C. C. A. 105; 
Big Brushy Coal Co. v. Williams, 176 Fed. 529, 99 C. C. A. 102; 
Nelson v. Ohio Cultivator Co., 188 Fed. 620, 629, 112 C. C. A. 394; 
Mcintyre v. Modem Woodmen of America, 200 Fed. 1, 121 C. C. A. 1. 

In applying the rule of thèse décisions, we hâve in mind the pre- 
sumption that arises in support of the resuit reached by the grade 
scalers or inspectera — Martin & Co. — as indicated by their certificate 
as to grades and qualities of the lumber in dispute (Malone v. Gates, 
87 Mich. 332, 336, 49 N. W. 638), and the conséquent character and 
tendency of the évidence required to oppose this presumption. For 
example, where the presumption is met by évidence under the défense 
of gross mistake in grading or measuring the lumber, or in both, such 
évidence, upon plaintiff's motion to direct, must be viewed, most fa- 
vorably for the défendant; and if, when so considered, it would sup- 
port a verdict for the défendant, or if the évidence should give rise 
to opposed inferences in this behalf, the motion should be denied. 

[2-4] The trial court, in the excerpt from its charge quoted above, 
correctly stated the law aflfecting the degree of conclusiveness to be 
given to the inspection at Cheboygan. The contract undoubtedly in- 
volved an inspection according to standards obtaining at the place of 
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inspection and having effect according to the settled law of Michigan, 
which, as we read the authorities, in circumstances where, as hère, 
the inspecter is agreed upon, is that the inspection is impeachable only 
by clear proof of either fraud or of mistake so gross as to be in ef- 
fect équivalent to a fraud, and that proof of only an honest error of 
judgment in the chosen inspector, even if there were as an effect a 
measurable différence of results from those obtained by other equally 
reliable inspectors, cannot be made available to overthrow the original 
conclusion. Ortman v. Green, 26 Mich. 209; Malone v. Gates, 87 
Mich. 332, 49 N. W. 638 ; Bresnahan v. Ross, 103 Mich. 483, 61 N. 
W. 793; Eakriçht v. Torrent, 10.5 Mich. 298, 63 N. W. 293; Sullivan 
V. Ross, 124 Mich. 287, 82 N. W. 1071 ; Robinson v. Ward, 141 Mich. 
1, 104 N. W. 373. As the delivery after inspection was to be at Che- 
boygan, the rule of thèse cases must be applied. Coghlan v. South Car- 
olina R. Co., 142 U. S. 101, 109, 12 Sup. Ct. 150, 35 L. Ed. 951 ; Liver- 
pool, etc., Steam Co. v. Insurance Co., 129 U. S. 458, 9 Sup. Ct. 469, 
32 h. Ed. 788. But we are unable to see in the doctrine sustaining the 
conclusiveness of an agreed inspection, when mère error of judgment, 
however substantial, is urged for impeachment, any inhibition against 
resorting to material différences in results depending upon judgment 
and between impartial inspectors as compétent testimony in an attempt 
to prove gross mistake in the agreed inspection. By itself such a différ- 
ence might not be sufficient, but, related to other testimony, it is a com- 
pétent item of proof. 

[5] It is urged that the inspection by Webber, at Chicago, ought not 
to be considered, because the basis of grading was not that in vogue 
in Cheboygan, and therefore part of the contract. There is some rea- 
son to urge that the grading criteria differed in the two locations. The 
record does not demonstrate whether or not the Chicago inspector put 
among the culls ail boards which were not "plump 2 inches" thick. 
In Cheboygan the rule was to grade as 2-inch stuff anything 1% inches 
or over in thickness. Because, therefore, we are unable to ascertain 
how far the différence between the Cheboygan and Chicago stand- 
ards in this respect accounts for the différence in results, it is impossi- 
ble to say that the Chicago inspection should be rejected on account 
of this différence in grading criteria. If a jury should say, passing 
upon disputed testimony, that the différence extended to ail the ma- 
terial and to ail the Chicago inspections, the resuit would be to estab- 
lish, of course, the conclusiveness of that at Cheboygan. The record as 
it is, we think, shows divergencies between the Martin inspection in 
Michigan and those at Chicago, but especially that of Lasley (by Web- 
ber), so great as to challenge inquiry for mistake somewhere. They 
involve more than 30 per cent, of the entire shipment. Martin's em- 
ployés find 454,334 feet merchantable, whereas Lasley (Webber) re- 
cords but 248,969 feet of that grade. 

This situation invites attention to conditions of inspection at the two 
places as shown in testimony. That at Cheboygan was accomplished 
in an unusually short time and under weather conditions which, in 
connection with the rapidity demanded of the tally men and consider- 
ing the method of keeping tally, may hâve been conducive to error. 
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Having regard to the haste employed, errors in understanding calls 
are conceivable, as well as those possible from rapid recording. By 
Webber, the inspection was deliberate, and each pièce was examined 
on ail sides. We must not be understood as suggesting that the in- 
spection at Chicago was more rehable than that at Cheboygan, or 
that a verdict for défendant rendered by the jury should hâve stood. 
as the testimony now is. This court has no function now to détermine 
either of thèse matters, but we are of the opinion that the whole tes- 
timony was of such character that the case should hâve been sub- 
mitted to the jury under proper instructions. 

Our attention has been called to the récent case of Frisco Lumber 
Co. V. Hodge (C. C. A. 8th Circuit) 218 Fed. 778, 134 C. C. A. 456. 
So far as this décision is relevant at ail, it is in line with the ténor 
of the Michigan cases cited above, and we perceive no essential dif- 
férence in rule between them and it and the cases from fédéral au- 
thority which it cites. Were the case of Frisco Lumber Co. v. Hodge 
at ail inconsistent with the position we take as to the conclusiveness 
of the Cheboygan grading, it might be considered that the formai arbi- 
tration with a conséquent award présent in it was controlling to dis- 
tinguish the two situations. 

[6] We think untenable the point that defendant's testimony to im- 
peach the inspection was incompétent for want of a notice under the 
plea of a gênerai issue. In Third National Bank of New York v. 
Steel, 129 Mich. 434, 88 N. W. 1050, 64 L. R. A. ll9, the court said: 

"We tMnk the better rule is that a gênerai déniai puts the plalntiff to hls 
proof of a contract complying with the law, or of a transaction which would 
render the défendant liable." 

Hère plaintifif, against the gênerai déniai, was not only obliged to 
show an inspection resuit from agreed sources, but carried the burden 
of showing that such inspection was free from fraud or gross mis- 
take. It may be that such a character borne by the inspection would 
be presumed, but the fact was one essential to plaintifï's case in chief . 
Anything which fairly attacked it was compétent to be shown in dé- 
fense under a gênerai déniai. Sec Wilson v. Wagar, 26 Mich. 452; 
Grieb v. Cole, 60 Mich. 397, 27 N. W. 579, 1 Am. St. Rep. 533; 
Sprague v. Hosie, 155 Mich. 30, 118 N. W. 497, 19 L. R. A. (N. S.) 
874, 130 Am. St. Rep. 558. The distinction between the case before 
us, in this particular, and that recently decided by the Suprême Court 
of Michigan (TumbuU et al. v. Michigan Central Railroad Ce, 150 
N. W. 132, decided December 18, 1914), is so obvious as to render 
the latter inapplicable. In the latter case, the capacity of the plaintiffs 
to sue was sought to be attacked under the gênerai issue. They sued 
as a partnership under a fictitious name, without obeying an act of 
Michigan requiring such partnerships to do certain things as pre- 
requisites to beginning actions. It was held that a failure to comply 
with the statute was an affirmative matter, which should hâve been the 
subject of a notice with the plea. The line is clear between a défense 
which attacks capacity to sue at ail and one which merely combats 
the affirmation of facts necessary to constitute a cause of action. 

The judgment must be reversed, and cause remanded for a new trial. 
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DOMINION TRUST CO. v. NATIONAL SURETY CO. 

(Circuit Court of Appeals, Third Circuit. April 16, 1915.) 

No. 1905. 

1. Insurance iS=>146 — Construction of Contbacts — Fidelitt Insurance. 

Tlie purpose of contracts of fidelity insurance to procure full indemnity 
stiould not be defeated, except by clear and unambiguous limitations, as- 
sented to by the parties, and ail amblguities of expression, as in ottier 
Insurance contracts, are to be construed most favorably to the assured. 

[Ed. Note.— For other cases, see Insurance, Cent. Dig. §§ 292, 294-298 ; 
Dec. Dig. ®=>146.] 

2. Insurance <s=3430 — Indemnity Insurance — Extent of Liability — Na- 

ture OF Employé' s Dishonesty. 

Under a surety bond Insuring a corporation against loss through the 
Personal dishonesty, amountlng to larceny or embezzlement, of its prési- 
dent, the insurer was not liable for a loss due to the act of the prési- 
dent in issuing, in exchange for stock held by him, new certiflcates for 
greatly increased numbers of shares, which he sold and pledged, as his 
acts did not amount to larceny or embezzlement, though the corporation's 
loss was as complète as if money had been stolen or embezzled. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. ©=3430.] 

3. Insurance <S=332 — Indemnity Insurance — Foreeitube — Failure to No- 

TiFY Insubee. 

Under a surety bond Insuring a corporation against loss through the 
dishonesty of its président, providing that if at any time there should 
corne to the notice or knowledge of the corporation any act, fact, or in- 
formation indicating that the président was dishonest it should immedi- 
ately notify the insurer, that upon dlscovery by it that a loss had been 
sustained it should immediately notify the insurer and within the time 
limited make and fumish claim for and proof of loss, and that failure to 
give such immédiate notice or make such claim or such proof should re- 
lleve the company from ail liability thereunder, where after the prési- 
dent had issued, in exchange for stock, certiflcates for greatly increased 
numbers of shares, but before the discovery thereof the corporation dls- 
covered that he had stolen cash and securities belonging to it, but, the 
loss occasioned thereby havlng been partly repaired, it gave no notice to 
the insurer, but sought and obtained renewals of the bond, the insurer 
was relieved from ail liability for the antécédent dishonesty in connec- 
tion with the issuance of the stock certiflcates. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. §§ 875, 875i^ ; 
Dec. Dig. <S=>332.] 

4. Courts <g=352 — Peactioe — Matters of Foem. 

The irregularlty, if any, in entering a compulsory nonsuit in accord- 
ance with the state practice, instead of directing a verdict for défendant, 
was one of form only. 

[Ed. Note. — For other cases, see Courts, Cent Dig. §§ 926-932; Dec. 
Dig. 0=352.] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action by the Dominion Trust Company, formerly known as the 
Guardian Trust Company of Pittsburgh, against the National Surety 
Company. Judgment for défendant, and plaintifï brings error. Af- 
fîrmed. 

^ssFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexée 
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Wm. C. Jacob, of Pittsburgh, Pa., for plaintiff in error. 
Wm. A. Stone, of Pittsburgh, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. By bond duly executed and delivered, 
the National Surety Company undertook to reimburse the Dominion 
Trust Company, which is also described as the employer, for any loss 
sustained "by or through the personal dishonesty, amounting to lar- 
ceny or embezzlement, of the employé." The bond was executed Au- 
gust 18, 1909, and was effective from September 1, 1909, to September 
1, 1910. Then by varions renewals, made upon dates prior to dates of 
maturity, it was continued from September 1, 1910, to September 1, 

1911, and from September 1, 1911, to January 16, 1912, and from that 
date to January 1, 1913. 

This action was brought by the Trust Company on December 28, 

1912, to recover on the defendant's bond for loss sustained through 
the Personal dishonesty of William T. Lyon, its président, the employé 
named in the bond. Lyon's dishonesty was of two kinds, occurring at 
différent times. Recovery is sought, however, for loss occasioned by 
dishonesty of but one kind, the acts of which are as f ollows : 

Lyon was a stockholder, as well as président, of the Trust Company. 
He held a number of valid certificates of stock, each being for a very 
small number of shares. From time to time he surrendered thèse cer- 
tificates to himself as président, canceled them, and then as président 
reissued to himself new certificates for greatly increased numbers of 
shares. He then sold and pledged the raised certificates. The loss 
sustained by the Trust Company in meeting its liability upon this 
fraudulent issue of stock amounted to $41,300, which in part is the 
sum sought to be recovered by this action. 

The Surety Company defended upon two grounds: First, that its 
obligation of suretyship was restricted to loss sustained by the Trust 
Company "through the personal dishonesty, amounting to larceny or 
embezzlement, of the employé," and that the dishonesty of which Lyon, 
the employé, was guilty, was not of the kind against which it had obli- 
gated to protect the Trust Company; and, second, that by reason of 
the failure of the Trust Company to notify the Surety Company of 
other dishonest acts of the employé, it was relieved of liability for the 
loss sustained by the acts of dishonesty declared upon. 

The District Court directed a judgment of nonsuit, and upon motion 
refused to take off the judgment. Thèse acts of the trial court con- 
stitute the principal errors assigned. There is no question that the 
Trust Company sustained a pecuniary loss by reason of the personal 
dishonesty of Lyon, its président. The question is whether the per- 
sonal dishonesty of which Lyon was guilty was personal dishonesty 
of the kind against which the Surety Company undertook to save the 
Trust Company harmless. 

[1, 2] In construing contracts of fidelity Insurance, we recognize 
that the gênerai purpose of such contracts is to procure full indemnity,^ 
and that this purpose should not be defeated, except by clear and un- 
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ambiguous limitations, assented to by the parties, and that ail ambigui- 
ties of expression, as in contracts of fire and life insurance, are tobe 
construed most favorably to the assured. Guarantee Co. v. Mechanics' 
Savings Bank, 80 Fed. 766, 26 C. C. A. 146. This principle of law, 
however, admits that the parties may, without ambiguity, assent to lim- 
itations in an undertaking of assurance. Such a limitation, we believe, 
was inserted in the bond sued upon and assented to by the parties. 
When the Surety Company undertook to make good and reimburse 
the Trust Company for pecuniary loss sustained by it through the 
Personal dishonesty of its employé, it specified and defined in the bond, 
the character and the nature, and therefore the extent, of the personal 
dishonesty against which it undertook to protect the employer, and this 
was Personal dishonesty "amounting to larceny or embezzlement." 
What amounts to larceny or embezzlement cannot be ascertained by 
the extent or the certainty of the pecuniary loss sustained, though such 
loss be in fact as complète as though money were stolen or embezzled. 
It must be ascertained from the meaning of the words by which the 
undertaking is limited, considered, in certain cases, in connection with 
the circumstances, if any there be, with respect to which the under- 
taking relates. 

In maintaining that the dishonesty of its employé amountcd to lar- 
ceny or embezzlement, the Trust Company relied upon the case of the 
City Trust, etc., Co. v. Lee, 204 111. 69, 68 N. E. 485, which was an ac- 
tion upon a bond given by a surety company to indemnify the obligée 
against loss sustained "through the dishonesty or any act of fraud of 
Morrow (the employé) amounting to larceny or embezzlement." Mor- 
row was an agent of the obligée. He collected rents for him, and out 
of the rents was entitled to commissions. It was urged in that case, 
under a well-known principle of criminal law, that as Morrow had an 
interest in the funds collected to the extent of his commissions he could 
not be convicted of embezzlement, and as his dishonesty did not amount 
to that crime recovery could not be had on the bond. It appeared, 
however, that in the application for the bond a statement of the na- 
ture of Morrow's employment was made, and the court held, in con- 
struing the contract of suretyship most strongly against the surety, 
that the bond "was intended to protect [the obligée] from financial 
loss from just such dishonest acts of Morrow, namely, the failure to 
account for and to pay over rents collected." 

We are of opinion that the law of the case cited is not applicable to 
the case under considération, for in this case it does not appear, either 
from the bond or other instrument connected with its issuance, that 
indemnity against dishonesty of the type of which Lyon was guilty 
was sought or intended, and that the acts donc by Lyon did not ap- 
proach larceny or embezzlement within the définition of either of 
those crimes, but amounted more nearly to forgery, against which the 
Surety Company did not undertake to protect the Trust Company. 

[3] But the record, however, suggests another reason which con- 
clusively precludes recovery by the plaintifif. The bond, by its terms, 
was "executed by the Surety Company upon the following express cor 
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ditions," agreed by the parties to "be conditions précèdent to the right 
of the employer to recover," the sixth of which is as f ollows : 

'If at any time after the beginning of the term for which this bond is writ- 
ten * * * there cornes to the notice or knowledge of the employer * * * 
any act, fact, or information tending to indicate that the employé is * * * 
dishonest, * » • the employer shall immediately so notify the Company 
in writing. * • * 

"Upon the dlseovery by the employer that a loss has been sustained, • * • 
the employer shall immediately so notify the Company in writing, * • * 
and shall within the time limlted * * * make and furnish to tlie company 
In writing * • « claim for and proof of loss, if any sustained, and failure 
to give suoh immédiate notiee or to make auch daim, or mich proof witMn 
such time shall relieve the company from ail liahility hereunder on account 
of the employé." 

The circumstances which hâve a bearing upon the condition- recited 
are thèse: Lyon raised the stock certificates during the period from 
February, 1910, to March, 1911. Discovery thereof was not made un- 
til February, 1912, and written notice thereof was not given the Surety 
Company until April 24, 1912. In the early part of July, 1911, which 
was after Lyon's dishonest acts in raising stock certificates, but before 
discovery thereof, the Trust Company, through its treasurer and board 
of directors, discovered that Lyon had abstracted from its safe cash 
and securities belonging to the Trust Company amounting to $30,000. 
The loss occasioned by this dishonest act was partly repaired by Lyon 
giving and the Trust Company accepting certain mortgages. Notice of 
this dishonest conduct, however, was not given the Surety Company. 

Not until long after thèse acts of dishonesty were discovered and 
composed was Lyon's résignation as président of the Trust Company 
demanded, nor was his re-election as a director opposed, even after the 
discovery of the overissue of stock. An express condition upon which 
the bond was executed was that notice of dishonesty of whatsoever 
character should be given the Surety Company immediately upon its 
discovery. Of Lyon's dishonesty in taking cash and securities of the 
Trust Company, formai notice was never given the Surety Company, 
nor claim made for the loss thereby sustained. With full knowledge of 
his dishonesty, the Trust Company sought, and in' complète ignorance 
thereof the Surety Company from time to time renewed, the bond 
for Lyon's fidelity. We are of opinion that the failure of the Trust 
Company to notify the Surety Company of Lyon's dishonesty in ab- 
stracting cash and securities of the Trust Company in July, 1911, and 
its failure to make, claim therefor in the manner required and within 
the time limited, in order thereby to enable it to protect itself from 
loss by such means as it might employ, was a breach of one of the 
conditions upon which the bond was issued, and thereby relieved the 
Surety Company "from ail liability," even for antécédent dishonesty 
of which notice was subsequently gjven, and therefore the District 
Court committed no error in directing a judgment of nonsuit and in 
refusing to take it off. 

[4] The statute of the state of Pennsylvania of March 11, 1875 (P. 
L. 6, § 1), permits the entry of a judgment of compulsory nonsuit and 
provides a method for the review of the matters upon which such a 
judgment is directed. The plaintiflf in error contends that the Dis- 
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trict Court was without power to enter a compulsory nonsuit in this 
ca^e, and for authority cites Slocuni v. New York Life Insurance Co., 
228 U. S. 364, 33 Sup. Ct. 523, 57 L. Ed. 879, Ann. Cas. 1914D, 1029. 
The Suprême Court did not décide in that case that a District Court 
was without power to direct a compulsory nonsuit in conformity with 
the statute of a state authorizing such a procédure, but the opinion 
contains dicta which give countenance to the contention that the en- 
try of the compulsory nonsuit in this case was irregular. If irregu- 
larity exists, howevcr, it extends only to form. The trial court had 
found that the plaintiff upon its own proofs was without right to re- 
cover. The question then was how to dispose of the case. Two ways 
were open to the court, which were equally effective and equally fair 
to the plaintiff; one having the sanction of immémorial usage and ju- 
dicial âpproval, and the other being authorized by statute. The first 
was to direct a verdict for the défendant, and the second to direct a 
compulsory nonsuit under authority of a statute of the state of Penn- 
sylvania. The latter method was pursued. If erroneous, the resuit 
will simply be a new trial, and a judgment entered upon a directed 
verdict, and a review upon another writ of error of the same questions 
now before the court. The différence in the procédures extends only 
to form. We are of opinion, therefore, that the case of Slocum v. New 
York Life Insurance Co., supra, is not décisive of the contention of 
the plaintiff in error that a District Court of the United States is with- 
out power to enter a compulsory nonsuit in conformity with a statute 
of the state in which the trial is held. 
The judgment below is afBrmed. 



LINCOLN V. CUNARD S. S. CO. 
(Circuit Court of Appeals, Second Circuit. February 9, 1915.) 

No. 73. 

1. SHIPPINQ <S=582 — LlABILITY FOE TOBTS INJUBT TO BaRQE MaSTEB BT 

DiSCHABGING STEAM. 

A steamship, which suddenly and without warning discharged steam 
and hot water from an exhaust pipe upon the master of a barge, who 
was making fast alongside for the purpose of delivering coal to the ship, 
held ehargeable with gross négligence, which rendered the owner liable 
for the injury. 

[ICd. Note.— For other cases, see Shipping, Cent Dig. §§ 341, 346, 352; 
Dec. Dig. <@=>82.] 

2. Admiralty ®=»34 — Actions — Lâches. 

Where there is nothing exceptional In a case, a court of admirai ty will 
be govomed by the analogies of the common-law limitation. 

[Ed. Note.— For other cases, see Admlralty, Cent Dig. §§ 316-321 ; Dec. 
Dig. <®=334.] 

3. Shipping ®=>86 — Action foe Personal Injuby — Lâches. 

Withln the tlme preseribed by the statute of the state, an action at law 
to recover for persoual injuries inflicted by a steamship was brought 
against the owner in a fédéral court in New York. From various causes 
not ehargeable to the fault of plalntifC, the cause was delayed for more 

€=>Por other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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than two years, when It was dismissed for want o( jurisdletlon, without 
préjudice; it having been learned that both parties were subjects ot 
Great Britain. A new action in admiralty was commenced at once. Held, 
that the case was so far exceptional that libelant would not be chargea 
with lâches to defeat the suit, espeeially in view of Code Civ. Proc. N. ï. 
§ 405, which provides that when an action, commenced within the time 
limited by the statute, is terminated without the fault of plalntiff or a 
trial on the merits, a new action may be commenced within one year. 

[Ed. Note.— For otlfer cases, see Shipping, Cent. Dig. §§ 343, 353-360; 
Dec. Dig. <s=386.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, holding respondent liable for 
Personal injuries sustained by libelant as a resuit of a discharge of 
steam from the side of the steamship Slavonia while lying at her pier 
in the port of New York. 

For opinion below, see 217 Fed. 84. 

Lord, Day & Lord, of New York City (Howard Mansfield, Lucius 
H. Beers, and Allen Evarts Foster, ail of New York City, of counsel), 
for appellant. 

William H. L. Lee, of New York City (Alexander Cameron, of 
New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1] Libelant was in charge of the 
barge Harsimus, owned by the Berwind-White Coal Company, which 
was delivering coal to the steamer. The barge was placed alongside 
of the steamer, made fast as was supposed at the bow, and Fill was 
engaged in making fast at the stern when some one called to him that 
his bow line was rendering. He at once hurried along the deck to 
the forward bitt, and while there engaged with the line, suddenly and 
without warning there was thrown upon him out of an exhaust orifice 
in the side of the steamer a discharge of steam and boiling water, 
which knocked him down and scalded him, producing severe inj uries. 

The complaint averred that it was the custom in the port of New 
York to protect thèse outlets for steam and hot water in some way, but 
that is unimportant. The requirements of ordinary care and prudence 
would impose upon défendant the duty of so managing discharges of 
such dangerous substances from the side of its vessels as not to throw 
them suddenly and without warning on the deck of other vessels, 
brought alongside at respondent's request, endangering persons engag- 
ed thereon in legitimate occupations.. As the District Judge held, this 
is a case of res ipsa loquitur, and in the absence of any explanation on 
behalf of the steamship the necessary conclusion is that some one in 
respondent's employ was négligent — indeed grossly négligent — in thus 
exposing the libelant to serious injury without warning him of what 
was to be done. No contributory négligence by libelant is shown, or 
indeed suggested. 

It is contended that the lâches of the libelant has been such as to de- 
feat recovery in this proceeding. The accident causing the injuries 

^=9For otber cases see same topic & KEY-NUMBER in ail Kejr-Numbered Dicests & Indexes 
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occurred November 8, 1908. The libel was served June 23, 1913. 
This was 4 years, 7 montlis, and 15 days after the cause of action arose. 
The New York Code of Civil Procédure provides that an action to 
recover damages for personal injuries must be commenced within 3 
years after the cause accrued. It f urther provides : 

Section 405: "If an action is commenced within the time llmited therefor, 
and a judgment therein is reversed on appeal, without awardlng a new trial, 
or the action is termlnated in any other manner tlian by a voluntary discon- 
tinuance, a dismissal of the complaint for neglect to prosecute the action, or 
a final judgment upon the merlts ; the plaintifC, or, if he dies, and the cfiuse 
of action survives, his représentative, may commence a new action for the 
same cause, after the expiration of the time so llmited, and within one year 
after such a reversai or termination." 

[2] The rule in courts of admiralty is that, where there is nothing 
exceptional in the case, the court will govern itself by tlie analogies of 
the common-law hmitations. Southard v. Brady (C. C.) 36 Fed. 560; 
Davis V. Smokeless Fuel Co., 196 Fed. 753, 116 C. C. A. 381. The 
libel having been filed more than a year and a half after the period 
fixed by the statute had expired, the question presented is whether the 
circumstances are so exceptional as to justify the court in holding that 
there was no such lâches as to her relief. The respondent contends 
that there is nothing exceptional in the f acts, and that libelant's lâches 
bas been such as to put the case out of court. 

_[3] It appears that within two years after the accident an action at 
law was begun in the United S'tates Circuit Court of the Southern Dis- 
trict upon the assumption that Fill was a citizen of New Jersey and 
that a diversity of citizenship existed. It was supposed that Fill had 
become naturaHzed. This was found to bave been error, and the com- 
mon-law action was dismissed, without any investigation of the merits, 
on the ground that both plaintifï and défendant were citizens of Great 
Britain. The dismissal of the action was by the judgment of the court 
expressly stated to be without préjudice to the plaintiff's right to pro- 
ceed in admiralty. The action was submitted by stipulation of the 
facts on the question of jurisdiction and citizenship only, and was de- 
cided by the court without a jury on April 22, 1913. The Ubel was filed 
14 days after the judgment of dismissal in the common-law case. In 
substance this was merely a transfer of the controversy from the com- 
mon-law to the admiralty side of the same court; the Circuit Court 
having merged in the District Court January 1, 1912. 

One year after the accident the libelant's lawyer took up the libe- 
lant's claim with the lawyers of the respondent, and it does not seem to 
bave been finally ascertained that the respondent would not settle the 
claim without litigation until August, 1910. Thereupon in October of 
that year the common-law action was commenced. The delays in 
bringing on the action for trial were due to a variety of causes, exten- 
sions of the time to answer, slow progress of the calendar, illness of 
the judges, negotiations and correspondence looking to a settlement, 
illness of a material witness, abolition of the Circuit Court and trans- 
fer of the action to the District Court, the serions illness of a near 
relative of libelant's counsel, and some of the delays were caused by 
the respondent. Without going further into the matter, the conclu- 
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sion we hâve reached is that the circumstances may be regarded as 
exceptional, and that libelant's conduct does not amount to lâches, 
especially in view of section 405, supra. 

We do not think the damages ($5,871) were excessive. Even if it 
be concluded that the subséquent paralysis was not connected with the 
injuries by satisfactory proof, cash damages amounting to nearly $3,- 
000 were proved, and the pain and suffering from injuries such as 
thèse during the four months following the accident, and a permanent 
minor injury, might well warrant the increase above that sum which 
the District Judge assessed. 

The decree is affirmed, with interests and costs. 



THE JRKSEY CENTRAL. 
(Circuit Court of Appeals, Second Circuit. February 9, 1915.) 

Ko. 178. 

1, COLIJSION ©=571 — LEAVING TOW AT END Or PlEB LiABILITT FOR COLLI- 

SION. 

Tugs held not in fault for leaving some of a fleet of barges composing 
a tow at tlie end of l'acker Fier, Commuuipaw, while they dlstributed 
otliers, and not liable for a collision between a moving tug and one of 
the barges in a f og ; it appearing that it was a customary place to leave 
tows under such circumstances, and that the fog did not set in until ■ 
later. 

[Ed. Note. — For other cases, see Collision, Cent Dig. § 101; Dec. Dig. 

®=>71.] 

2. Collision <©=371 — Tuo and Bakge at End of Pier— Fog. 

A tug held in fault for collision in a dense fog with one of a number 
of barges tied up at the end of a pler, for moving at such speed that she 
conld not stop after seelng the pier and barge. The barge also held in 
fault for not making some signal to dénote her présence and position In 
the fog, there being no tug in attendance. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 101 ; Dec. Dig. 
<g=>71. 

Collision with or between towing vessels and vessels in tow, see note 
to The John Englis, 100 C. C. A. 581.] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Eastern District of New York, holding appellant's tug Jersey 
Central solely at fault for a collision between said tug and libelant's 
barge Howard Bros., which was one of a fleet of about 16 barges, 4 
abreast, tied up at the end of the Packer Pier, Communipaw, which is 
a well-known place for tying up and distributing. 

The barges had beeu brought there about 4 a. m. March 14, 1913, by the 
Philadelphia & Eeadlng tugs Berne and Wyomlssiug. Stiortly after making 
the barges fast securely, the Berne started up the Hudson river with two of 
them, and the Wyomissing with two others for the Erie Basln. The Howard 
Bros, was nearest to the pier of the head tler of 4 in which she lay. 

The tug Jersey Central about 6:15 a. m. left Pler 81 North River, bound for 
dock No. 5, Jersey City, which is below the Packer dock. When about off 

<gs3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
221 F.— 40 
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Pler 50 North River she ran Into a dense fog. She was then about in the 
mlddle of the river, and she headed obliquely across to the Jersey shore. 
She vcas runing under one bell, but thereafter she kept stopping and going 
ahead, aeeording as her master heard the whistles from other vessels in his 
vicinity. While thus feeling her way dovirn, her master saw a darlt object di- 
rectly ahead, not over 100 feet away, which proved to be the Packer Fier. 
He at once stopped and reversed at full speed, but before his tug could be 
brought to a full stop the starboard bovv of the tug struck the starboard bow 
of the barge, causing some injury thereto. At the time of the collision nel- 
ther the Berne nor the Wyomissing had returned from their excursions to 
dellver the barges they took away. 

For opinion below, see 215 Fed. 235. 

James J. Macklin, of New York City (James J. Macklin and De 
Lagnel Berier, both of New York City, of counsel), for appellant. 

Armstrong & Brown, of New York City (Pierre M. Brown, of New 
York City, of counsel), for appellee Philadelphia & R. R. Co. 

Herbert Grèen, of New York City, for appellee Howard. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. [1] There is dispute in the testimony as to weath- 
er conditions at the Packer Pier when the two tugs left there. We are 
not satisfied that conditions were such that they should be held in 
fault merely for leaving the balance of their tow tied up there while 
they proceeded to make delivery of individual units. So far as the évi- 
dence shows, the tow was made securely fast, with no likelihood of 
swinging out and obstructing navigation before the return of one or 
other of the tugs. This method of tying up at that dock and distribut- 
hig theref rom has been in use for years, and unless there is some reason 
shown for doing so which does not now appear, we should not be 
inclined to hold that the company must keep a sentinel tug at the dock 
till the last barge is removed in anticipation of possible contingencies. 
For their mère absence at the time of the collision we are not inclined 
to hold the Philadelphia & Reading Railroad in fault. We are not sat- 
isfied that conditions existing when the tugs left were such that they 
should be held in fault for leaving. 

[2] At some time after the tugs had left dense fog set in and a con- 
dition arose which has been presented hère several times. Several 
vessels hâve been tied up at the end of a pier, in such a way as to in- 
terfère with the entrance into an adjoining slip, or hâve swung out with 
the tide so as to obstruct the fairway, or hâve been made fast side by 
side, so that their combined beam has practically extended the pier head 
a. considérable distance into the river; and while thèse conditions ex- 
isted a dense fog has shut in, so that their position became invisible to 
navigating vessels. Référence may be had to Hughes v. Penn. R. R., 
113 Fed. 925, 51 C. C. A. 555; The McCaldin Bros. (D. C.) 117 Fed. 
779; The P. R. R. No. 5, 181 Fed. 833, 104 C. C. A. 343 (where a single 
vessel only was moored to the pier) ; N. Y., O. & W. R. R. v. Cornell 
Steamboat Co., 193 Fed. 380, 113 C. C. A. 306; The Express, 212 Fed. 
672, 129 C. C. A. 208. 

It is now established in this circuit that when such a situation exists 
— at least when there is more than a single vessel at the pier head — and 
fog signais indicate the approach of another vessel, there should be 
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sounded some warning of the présence of the obstructing vessels ; not 
navigating or anchored signais, but some other sound, to take the place 
of sight, whether it be given by beating a pan, or blowing a mouth hom, 
or using a watchman's rattle or a mégaphone. When the tug which had 
the tow in charge has been at hand, she has been held in fault for not 
giving such warning. When she is absent, reasonable care and pru- 
dence should be exercised by the master of a boat thus left tied up, 
when conditions indicate that danger threatens. The master of libel- 
ant's barge was up and about, he knew how the fleet was tied up, that 
fog had set in since it had been tied up, he saw nothine of the two 
tugs which had brought the tow up, and heard nothing in the way of 
warning from them, although fog signais of navigating vessels were 
being sounded. The circumstance that he could see nothing of the 
tugs and heard no sound from them would indicate that they were fol- 
lowing the usual custom, distributing the several units of the tow. 
Under those circumstances we think reasonable prudence would require 
him to be watchful for the safety of bis own boat, and to sound such 
warning as might indicate her présence to approaching vessels. 

Although the Jersey Central was moving slowly, she was not going 
at a rate of speed which would make it possible to stop when she sight- 
ed a stationary object before she hit it. Her master puts the distance at 
which he sighted the pier at 100 feet, and it seems quite apparent that, 
if he had not hit the barge, he would bave hit the pier. We think the 
District Judge properly held the tug in fault. 

Decree reversed, with half costs of this appeal to appellant against 
the libelant, and cause remanded, with instructions to decree in favor 
of libelant against the Jersey Central for half damages, without costs. 



THE A. C. ROSE. 

(Circuit Court ot Appeals, Second Circuit February 9, 1915.) 

No. 140. 

Collision <S=»71 — Steam Vessels — Tugs Enteeing and Leaving Slip. 

A collision in Nortli River, between tlie tug Rose, backing out of a 
slip, and the tug Edna, coming up the river against a strong ebb tide, near 
the end of the piers, to enter the same slip, held due solely to the fault of 
the Edna in failing to drop back out of the way; the Rose having the 
right of way, and it appearing that she gave the customary slip whistle 
and was properly navigated. 

[Ed. Note.— For other cases, see Collision, Cent Dlg. § lOl ; Dec. Dig. 
<S=>71.] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the District 
Court, Eastern District of New York, holding the tug Edna and the 
tug A. C. Rose both at fault for a collision which occurred November 
12, 1913, off the mouth of the slip between Piers 57 and 58, North 
River, New York ; the latter pier being used by the Atlantic Transport 
Line. 

i®=3Por other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Harrington, Bigham & Englar, of New York City (T. C. Jones, of 
New York City, of counsel), for appellant. 

Herbert Green, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The Edna, light, and the tug S. C. 18. 
with a barge on her starboard side, were coming up river in a strong 
ebb tide; the Edna was nearer to the piers, and was bound into the 
slip between 57 and 58 to take out a barge. The S. O. 18 was bound 
into the same slip ; the Rose was already in the slip, where she had 
lef t a barge and, intending to back out, sounded a slip whistle, and pro- 
ceeded to do so, having a lookout on her stern. As she backed out into 
the stream the ebb tide swung her stern down. Aware of the proxim- 
ity of the Edna and S. O. 18, the master of the Rose put his wheel hard- 
a-starboard and tried to clear Pier 58. The car floats lying at tlae end 
of that pier interfered with him, and in backing to repeat his manœuver 
coUision with the Edna occurred. Upon the testimony, which is con- 
flicting on some points, we are satisfied that the Rose sounded her 
slip whistle at the proper time, it was heard by the S. O. 18, and should 
bave been heard by the Edna. The latter's navigation must be judged 
as if she had heard it. 

We do not concur with the District Judge in the conclusion that : 

"It seems clear that when the slip signal was given by the Rose, the S. O. 18 
and the Edna had passed Pier 57. In view of the tide, it must hâve been ap- 
parent to the captain of the Rose that, if he backed out at this time, he would 
be likely to coUide with the Edna." 

Assuming that they were a short distance above Pier 57, they were 
in a strong ebb tide, in which they could easily drop back sufficiently 
to leave the outlet from the slip free for the Rose to back out from. 
The Rose had the right of way, and her slip whistle advised both the 
other tugs that she intended to navigate accordingly. Her master was 
entitled to assume that they would respect her right of way, as they 
could readily do, and we see no fault in his navigating on that assump- 
tion. Probably because she failed to hear the whistle (although nearer 
to it than the S. O. 18), the Edna failed to navigate as she should hâve 
donc, kept on, and as the District Judge bas found (the évidence fuUy 
sustains him), "crowded in between the S. O. tug and the tow and the 
barges at the end of Pier 57. * * * She continued on her course 
in disregard of [the Rose's] signal." We attach no importance to the 
damage donc at the stern of the Edna, which it is contended indicates 
that she was back against the barges at the end of Pier 57 when she was 
struck. No doubt after collision she went back with the tide and the 
force of the blow, and struck her stern against those barges. 

The decree is reversed, with costs of this appeal to the Rose, and 
cause remanded, with instructions to dismiss the libel, with costs of 
both courts to the Rose. 
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NATIONAL ELECTRIC SIGNALING CO. et al. v. TELEFUNKEN WIRE- 
LESS TELEGRAPH CO. CE UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. Februai-y 9, 1915.) 

No. 100. 

1. Patents <©=>297 — Suits r-OR Infbinqejient — Pbior Adjudication. 

In patent cases, a décision of a court of co-ordinate jurisdiction, while 
not controlling, sliould lie followed, unle.ss the court in the second case is 
stroiigly persuadod that it is erroneous. 

[Ed. Note.— For otlier cases, see Patents, Cent. Dig. §§ 481-488; Dec. 
Dig. <Ê=>297.'1 

2. Patents <S=j328 — Validity and iNrEiNGEMENT — Apparatds fob Wieeless 

Telegbapht. 

The Fessenden patent. No. 706,736, for Improvements in apparatus for 
wirelcss telegraphy, if conceded validity, held not infringed. 

3. WoiîDs AND Phrases — "Antenna" — -"Receiver" — "Deteciob" — "Coiieheb" 

— "Wave Kbsponsive Dbvige" — "Hebtian Waves." 

In wireless telegraphy, the wire iu the air on the tall mast Is called 
the "antenna." The instrument which responds to the waves striking 
the receiviug antenna is called the "receiver." The "détecter" or "co- 
herer" and "wave responsive device" is a device by which the electromag- 
netie waves cause the indicator to respond. "Hertian waves" are electric 
oscillations discovered by Hertz. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from a decree of the District Court of the United States 
for the Southern District of New York dismissing the bill for the 
infriiigement of claims Nos. 1, 4, 22, 32 and 34 of letters patent No. 
706,736 granted to Reginald A. Fessenden August 12, 1902, for im- 
provements in apparatus for wireless telegraphy. 

The patent was consldered by the Circuit Court of Appeals of the First 
Circuit and the claims were so limited that the défendant was held not to 
inf ringe. United Wireless Telegraph Ce. v. National Electric Signalmg Co., 
198 Fed. 886, 117 C. C. A. 262. Claim 32 seems to be the only claim involved 
In the présent case which was directly passed upon In the case in the First 
Circuit. It is asserted in the brief for the appellee that claim 32 is not prop- 
erly before this court and was not litigated in the District Court because "the 
order for trial" of December 6, 1912, expressly limited the Issues to 14 claims, 
32 not being among them, The order Is referred to at page 36 of the record, 
but we hâve been unable to find a copy of it in the record. The opinion of 
the District Judge in that case is found in National Electric Signaling Co. v. 
United Wireless Telegraph Co. (C. C.) 189 Fed. 727. A motion for rehearing 
was denied by the Circuit Court of Appeals. United Wireless Telegraph Co. 
V. National Electric Signaliag Co., 199 Fed. 153, 117 O. C. A. 275. The opinion 
of the District Judge in the case at bar is reported in 209 Fed. 856. Judge 
Veeder's opinion in Marconi Co. v. National Electric Co. is reported 213 
Fed. 815. 

Herbert G. Ogden, of New York City (Frederick W. Winter, of 
Pittsburgh, Pa., and Melville Church, of Washington, D. C, of coun- 
sel), for appellants. 

Hector T. Fenton, of Philadelphia, Pa., for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

^3»For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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COXE, Circuit Judge. The Fessenden patent in suit was applied 
for May 17, 1900. The application was renewed November 29, 1901, 
and the patent issued August 12, 1902. It is for new and useful im- 
provements in apparatus for wireless telegraphy and relates to certain 
improvements in apparatus for the electrical transmission of signais 
from one station to another without the use of Connecting conductors. 
The spécification points out that in prior methods the electromagnetic 
waves generated at the receiving station produce voltages in the re- 
ceiving current. Thèse voltages being impressed upon a suitable ma- 
terial normally nonconductive render the same conductive, permitting 
the passage of a current through a circuit in which the said material 
is included. The spécification states further that: 

"After the passage of the voltages produced by each séries of electromag- 
netic waves generated at the sending-statlon the coherer must be operated in 
some way to restore it to normal or nonconductive condition." 

The object of the invention — 

"is to provide for the génération by currents produced by electromagnetic 
waves of induced currents in a second élément or circuit and by the reaction 
of the current in the second élément or circuit on the fleld f ormed or produced 
by the currents in the receiA'iug-conductor to produce motion which is di- 
rectly observable." 

The spécification states further: 

"In gênerai terms the Invention consists In apparatus whereby the energy 
of electric currents produced by electromagnetic waves may be transformed 
into the energy of motion and the energy of such motion employed for pro- 
ducing intelligible signais." 

The apparatus employed at the sending station may be similar to 
that used for the génération of electromagnetic waves. It consists of 
an induction-coil having its primary coil in circuit with a generator, 
the circuit having a make-and-break mechanism included therein. One 
of the discharging knobs or terminais is connected with the radiating 
portion of the sending conductor while the other knob or terminal is 
grounded. It is not entirely clear which of the claims are involved. 
Apparently ail of the so-called "tuning" claims and Nos. 15, 23 and 
30 of the "détecter" claims hâve been abandoned and the complainants 
now rely upon claims 1, 4, 22, 32 and 34. The défendant objects to 
the inclusion of claim 32 which, it asserts, was not in issue in the Dis- 
trict Court and was adjudged adversely to the complainant's présent 
contention by the Circuit Court of Appeals of the First Circuit. We 
understand that the claims now relied on by the complainant are as 
f oUows : 

"1. In a plant for the transmission of signais by electromagnetic waves, the 
combination of means loeated at the sending-station for the génération of 
electromagnetic waves, a receiving-conductor at the other station, means for 
directly translating the energy of the currents produced in the receiving- 
conductor by the electromagnetic waves Into energy of motion and means for 
observing or recordlng such motion, substantially as set forth." 

"4. In a plant for the electrical transmission of signais without the use of 
wires, the combination of means for the génération of electromagnetic waves, 
said means including a capacity of relatively large radiating-surface, and 
means for directly translating the energy of the currents produced in a re- 
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ceiving-eonductor by electromagnetic waves Into the energy of motion, sub- 
Btantlally as set forth." 

"22. In a plant for the transmission ot eleetrical energy wlthout the use ot 
wires, the combination oî means located at the sending-station for the gén- 
ération of electromagnetic waves, a receivlng-eonductor at the other station, 
and means having a low résistance for directly translating the energy of the 
currents produced in the receiving-conductor by the electromagnetic waves 
into the energy of motion, substantially as set forth." 

"32. A System of signaling by electromotive waves having at the receiving- 
station a current-operated, self-restoring, constantly réceptive wave-responsive 
device." 

"34. A System of signaling by electromotive waves, having In combination 
a current-operated, constantly-receptive wave-responsive device, at the re- 
ceiving-station and a source of persistent radiation at the sending-station." 

[3] It is unfortunate that a patent dealing with a technical and eso- 
teric art which is, comparatively, in its infancy and in which phe- 
nomena are constantly appearing for which even the most learned are 
unable to account, should be construed by a tribunal composed whoUy 
of lawyers who hâve little practical expérience and expert knovk'ledge 
regarding the subject-matter of the patent. We hâve received much 
practical assistance from the opinions delivered in the First Circuit. 
Judge Haie has made many terms of art plain which would otherwise 
convey little information to the uninitiated. 189 Fed. 727. For in- 
stance, the wire in the air on a tall mast is called an "antenna" ; the in- 
strument which responds to the waves striking the receiving antenna 
is called the "receiver." The "detector" — also called the "coherer" 
and "wave responsive device" is a device by which the electromagnetic 
waves cause the "indicator" to respond. "Hertian waves" are electric 
oscillations discovered by Heinrich Hertz. Without thèse and similar 
définitions many of the statements of the patent would be as cryptic to 
the uninitiated as the hieroglyphics on an Egytian tomb. The patent 
and the prior art hâve been so thoroughly exploited by the two opin- 
ions in the First Circuit, and the opinion of Judge Learned Hand in 
the District Court, that we do not think it necessary to attempt to re- 
state what is there so clearly stated. 

As to ail of the claims now in issue Judge Haie dismissed the bill 
except as to claim No. 32. The Circuit Court of Appeals dismissed 
the bill as to ail the claims. Judge Hand would, we think, hâve been 
fully justified in following the décision of the Circuit Court of Ap- 
peals for the First Circuit but instead of doing so he made an inde- 
pendent analysis of the questions involved and reached the same con- 
clusion, summing up the situation as f ollows : 

"The suit appears to me to be an effort, natural and sincère enough, to 
ralse what was a simple, and not very useful contrivance lato a great pioneer 
patent." 

[1] Comity, though it does not compel us to follow the décision 
in the First Circuit, certainly does require us to do so unless we are 
strongly persuaded that the décision is erroneous. In view of the fact 
that the apparatus of the claims in question has never, so far as we 
can find, gone into commercial use and has been limited, by a court 
having co-ordinate jurisdiction with this court, to apparatus described 
and shown, we should be very sure of our position before interpret- 
ing the claims so that they will practically dominate the art. 
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The question as to hovv far comity should control in patent causes 
is admirably stated by Mr. Justice Brown in Mast, Foos & Co. v. Stover 
Co., 177 U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 856. At page 488 of 
li77 U S., at page 710 of 20 Sup. Ct. (44 L. Ed. 856), he says: 

"Comity is not a rule of law, but one of practice, convenience and expedi- 
ency. * * * Comity persuades ; but it does not command. It déclares 
not how a case shall be decided, but how it may witli propriety be decided. 
* * * The obligation to follow tJie décisions of other courts in patent 
cases of course increases in proportion to tlie number of courts whicli hâve 
passed upon the question, and the concordance of opinion may hâve becn so 
gênerai as to become a controlliug authority." 

Applying this rule to the case in hand vve are not constrained to 
follow the adjudication in the First Circuit, but unless convinced that 
the Court of Appeals was wrong we should follow its décision. lu 
short, unless we are clearly of the opinion that the décision of the 
Court of Appeals of the First Circuit is erroneous, we should follow 
it. Especially is this true in patent causes where uniformity of déci- 
sion is essential in order to prevent the most inéquitable results. It 
is déplorable that a party should be held as an infringer for an act in 
New York which he may do with perfect impunity in Boston. 

[2] The présent appeal is not directed to the "tuning" claims, but is 
limited to the so-called energy of motion claims, the direct-actuation 
claims and the constantly-receptive claims. When Fessenden filed his 
application wireless telegraphy had progressed so that a sending and 
receiving conductor were installed for the génération and réception of 
electromagnetic waves. We do not understand that any new elenaent 
was introduced by Fessenden in the sending station. In the receiv- 
ing station a galvanometer detector is introduced consisting of the 
parts marked 7 and 8 on the drawing (Fig. 1) and a mirror is shown, 
diagramatically, as suspended between them. The receiving conductor 
consists of a wire or wires which are grounded, projecting vertically 
to a suitable height and having a coil or coils arranged in the circuit 
of the conductor. An élément or coil or wire f orming a closed circuit 
is supported with a freedom of movement, so that the current pro- 
duced by the waves will induce a current in this élément, the move- 
ments of which may be observed by means of the mirror. 

The spécification describes a désirable way for transforming the 
electromagnetic waves into recordable motion by balancing the élément 
8 upon supporting rods or knif e edges one of which is a good electri- 
cal conductor. A carbon block is so arranged that a portion of the 
ring between the supporting-rods normally rest lightly thereon. When 
a current is produced in the coil the ring will be pressed on the carbon 
block thereby increasing its conductivity. Another construction is 
shown where the contacts arranged on opposite sides of the ring, 
will normally rest equally on both carbon blocks, so that an equal cur- 
rent will flow through both of the coils, thereby maintaining a mag- 
netic disk suspended between the coils in equilibrium with relation 
thereto. The increased flow of current through one coil and decreased 
flow through the other coil will produce a greater movement of the 
magnetic disk than if only a single coil were used. The movement 
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of the disk can be observed by securing a mirror thereon, and in many 
other ways well known in the electric signaling art. 

The ring élément which is made of silver or other conducting nia- 
terial should hâve relatively low résistance and high self-induction. 
"A closed-alternating-current circuit is a circuit in which the current 
is relatively large for a small impressed voltage in the circuit ; i. e., the 
circuit is one of low virtual résistance as compared with a coherer." 
An "unclosed circuit" is one whose virtual résistance is high. Where 
a current-actuated wave-responsive device is used, a closed circuit 
should be employed to obtain a large effective current. Where a co- 
herer or similar device is used an open circuit should be employed. 
Fessenden asserts that what he has invented is, broadly speaking, as 
follows : He starts with the well known wireless plant and clâims, 
in such plant, a combination having the following éléments: 

P'irst. — Means located at the sending station for the génération of 
such waves. This concededly was old ; no change in the apparatus of 
the sending station is claimed or suggested. 

Second. — A receiving conductor at the other station. This also was 
old. 

Third. — Means for directly translating the energy of the current s 
produced in the receiving conductor by the said waves into the energy 
of motion. 

Fourth. — Means for observing or recording said motion such as a 
téléphone or a mirror. 

Invention is predicated of the last two éléments. 

The essential feature of the détecter is the ring "whereby the energy 
of the electric currents produced by electromagnetic waves may be 
transformed into the energy of motion and energy of such motion em- 
ployed for producing intelligible signais." The defendant's detectors 
do not hâve this motion. The patent says that "the circuit is one of 
low virtual résistance as compared with a coherer." Again, it says : 

"It is also preferred that the field should conslst of a coll formed of a single 
turn of wire 7 as shown in Figs. 2, 3 aud 4, thereby reducing the résistance 
drop in the receiving apparatus." 

The défendant does not hâve this low résistance contact, it uses ma- 
terial of high résistance such as crystal or carborundum, which could 
not be used in the low résistance circuit of the patent. It employs the 
téléphone as a recording device. 

There are several other différences between the patented apparatus 
and that used by the défendant which it is unnecessary to discuss, as 
they are clearly pointed out and explained in the opinions in the First 
Circuit. We are dealing hère with a mysterious force, the phenomena 
of which are observable though its nature is unknown. Relying, as 
we must, upon the opinions of those who hâve made a spécial study 
of wireless telegraphy, we are forced to the conclusion that the claims 
in controversy are invalid in view of the prior art, but if sustained at 
ail it must be for the précise combinations claimed and if so construed 
the défendant does not infringe. 

We agrée with Judge Hand when, in summing up the situation, he 
uses the following language: 
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"The suit appears to me to be an effort, natural and sincère enough, to ralse 
what was a simple, and not very useful, contrivance into a great pioneer pat- 
ent. Fessenden was, Indeed, the first Inventer to patent commercially a dl- 
rectly transformlng device. It so happened that the art through very différ- 
ent channels fouud other Independent devlces, the electrolytlc, and now the 
crystal, détecter whlch hâve superseded everything else. Hence It was 
natural for him to feel that he was the father of them ail. He was nothing 
of the kind, but in thls case an ingenious adapter of the ideas of others to 
this field." 

The decree is affirmed with costs. 



LOVELl>McC!ONNBLI, MFG. 00. v. GARLAND AUTOMOBTT^E CD. 

(Circuit Court of Appeals, Second Circuit. February 9, 1915.) 

No. 129. 

Patents ®=»328 — Invention— Alarm Hokn for Motok Cabs. 

The Hutchlnson patents, Nos. 923,048, 923,049, and 923,122, each for an 
alarm or signallng apparatus for automobiles, held vold for laek of inven- 
tion In vlew of the prior art. 

Appeal f rom the District Court of the United States for the Southern 
District of New York. 

On appeal by the Lovell-McConnell Manufacturing Company, com- 
plainant, f rom the final decree of the District Court for the Southern 
District of New York, dismissing the bill which charged the infringe- 
ment of three patents granted to Miller Reese Hutchlnson for an alarm 
horn. 

George C. Dean and Irving M. Obrieght, both of New York City, 
for appellant. 

Howard P. Denison and Eugène A. Thompson, both of Syracuse, 
N. Y., for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. When thèse patents were before us in the 
action against the Automobile Supply Company, decided in June last, 
48 claims were under considération. 216 Fed. 146, 132 C. C. A. 2-10. 
In the présent appeal only 5 claims are involved, viz., 17, 24 and 27 
of patent No. 923,048, daim 22 of patent 923,049, and claim 47 of pat- 
ent No. 923,122. They are as follows : 

"Patent No. 923,048. 

"Claim 17. In an alarm or signallng apparatus of the class descrlbed, a. 
diaphragm in combination with a rotary member and diaphragm actuating 
means actuated thereby and designed and arranged to positively displace sald 
diaphragm In one directlou, and high speed means for drivlng said rotary 
member at such speed that the frequency of displacements harmonlze with 
the natural elastic movements of the diaphragm." 

"24. In an alarm or signallng apparatus of the class deseribed, a horn or 
resonator and a diaphragm, in combination with a rotary member means actu- 
ated by said rotary member adapted to cause bodlly movement of said dia- 
phragm on both sides of normal by positively dlsplacing the same in one dl- 

^=3Por other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes" 



rectlon and then permittlng elastlc movement thereof, and liigh-speed means 
for driving said rotary meinber at such rate tbat the displacements and the 
elastlc movements harmonlze wlth a natural frequency of the device." 

"27. The method of generatlng an alarm note of deslred prtch and amplitude 
by means of an elastlc diaphragm whlch comprises periodlcally applylng and 
removing a positive outward thrust to sald diaphragm, durltg Its outward 
vibratory movements, said periodlcity of application being at Intervais cor- 
respondlng approxlmately to the natural times of outward movement in the 
free elastic vibrations of said diaphragm." 

"Patent No. 923,049. 

"Clalm 22. In an alarm or slgnallng apparatus of the class described, an 
elastic diaphragm, in combinatlon wlth a rotary cam adapted to engage said 
diaphragm, the relative position and the formation of the co-operatlng sur- 
faces of engagement of said parts being such that the principal vibration of 
sald diaphragm is a bodily movement, vi'holly on one slde of normal and then 
on the other, for the purpose described." 

"Patent No. 923,122. 

"Clalm 47. In an alarm or signaling apparatus of the class described, a 
diaphragm, in combinatlon wlth a rotary cam positlvely vibrating said dia- 
phragm, said rotary cam being formed wlth a plurallty of spaced cam projec- 
tions, proportioned and arrangea so that their operative cam faces are of 
small altitude as compared with the distance between their summits whereby 
clearance is given during rotation, together with means for rotating sald cam 
at a speed harmonizing with the elastlcity of the diaphragm, for the purpose 
described." 

Ail of thèse claims were in issue in the former action. In that case 
■we reached the conclusion : 

That "the broad claims In controversy of the Hutchinson patents are Invalid, 
and that the claims that cover spécifie détails, if valid, are not infringed." 

The complainant's hom is called the "Klaxon," the defendant's horn 
in the former case decided by us is called the "Newtone," and the horn 
hère in controversy is called the "Sparton." 

In the former case we held, in substance, that the Pierman horn, 
while not a complète anticipation, contained ail the éléments of the pat- 
ented horn and needed only enlargement and adaptation to make it a 
suitable signal hom for motor cars, having ail the characteristics of the 
Klaxon horn. An enlarged Pierman was produced in évidence which, 
when rapidly rotated, emitted a noise similar in sound and quite as 
effective as the warning signal of the Klaxon. The only new évidence 
is a séries of experiments by Frofessor Webster tending to show that 
the vibrations of the Klaxon diaphragm are différent from those of 
the Pierman diaphragm. Having so recently passed upon the questions 
now involved and having denied a pétition for a rehearing, we cannot, 
of course, reverse our décision unless some new and controUing évi- 
dence is presented. Indeed, as we understand it, the complainant does 
not ask or expect us to do this, but contends that new and highly per- 
suasive évidence, which is now presented for the first time, demon- 
strates that Hutchinson has made a highly meritorious invention. The 
complainant seeks to differentiate the présent from the former case by 
asserting that: 

"The Infrlnging device la différent, Is less complicated, and la more llke 
the plaintiflfs." 
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It is aiso contended that the Sparton horn reproduces the qualities 
of the patented horn in that "good pressure" produces a warning signal 
which can be heard a mile away and "a Hght touch" produces "an in- 
offensive but authoritative command, warning people at close range," 
substantially as is done by the complainant's horn. In other words, the 
chauffeur does precisely what a locomotive engine driver does in like 
circumstances. If approaching a dangerous crossing he will give a 
long, sustained blast of his whistle, when a mile distant, but if he is 
trying to induce cattle to get off the track he will give a séries of 
short toots, at close range. There is nothing novel in a horn, or, in- 
deed, any signaling instrument, possessing thèse characteristics. The 
only feature which distinguishes this case f rom the Newtone case is 
the testimony of Professor Webster describing certain tests and ex- 
periments and explaining the photographie tracings taken by him of 
the actual movement of the diaphragms in controversy. Thèse experi- 
ments show learning and ingenuity, and are interesting from a scientific 
point of view, but are too technical and refined for practical application 
to the présent controversy. 

It is an axiom of the patent law that a structure which infringes, 
will anticipate if made bef ore. Applying this rule to the facts in hand, 
we think there can be little doubt that an enlarged Pierman horn made 
now for the first time and adapted for use on a motor car, would in- 
fringe. The same mechanical combination shown in the Hutchinson 
patents would be présent and the same raucous noise would be emitted 
— the same cause, producing a substantially similar effect. 

In such circumstances would the court listen to learned experts who 
attempt by ingénions experiments to show that the pulsations of the 
diaphragm are more numerous and prolonged in the one case than in 
the other ? Science says thèse vibrations, from 300 to 500 per second, 
are not the same in the Pierman and Hutchinson horns and this dis- 
covery demonstrates the superiority of the horn of the latter over that 
of the former. Common sensé replies, True, but we are not dealing 
with scientific refinements, but with practical résulta, and Pierman 
shows how to produce thèse results, by mechanism which, in principle 
and mode of opération, is the exact counterpart of that of Hutchinson. 
Their diaphragms may differ in size and material, the wheels may hâve 
more or less teeth, but the object is the same, the resuit is the same, 
and it is accomplished by substantially the same mechanism. The 
Pierman horn anticipâtes because it was made before Hutchinson's 
horn. If made now for the first time it would inf ringe. 

Assume that the patent in controversy is for a repeating rifle, and 
that the défense is that the same combination had been previously used 
in a pocket pistol. Would the court reject proof of this défense be- 
cause it was shown that the discharges were more fréquent and the 
bullets carried a less distance in the smaller than in the larger gun? 
In short, we think the test proposed by the complainant too technical 
for practical adoption in patent cases. It would, if permitted, enable 
the patentée to contend successfully that, although his combination is 
shown in the prior art, he is entitled to a monopoly because he uses 
better materials, because his machine is on a much larger scale and is 
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more scientifically constructed than the one which preceded it. Con- 
ceding ail that Professor Webster says to be true, we do not think it 
requires a modification of our former décision. If ail the new testi- 
mony had been in the former record the resuit would hâve been the 
same. 
The decree is affirmed with costs. 



SIMPLEX LITHOGRAPH CO. v. RENFREW MFG. CO. et aL 

(Circuit Court of Appeals, Second Circuit. February 9, 1915.) 

No. 173. 

Patents <ê='328 — Validitt and Infbingemejît — Sample Caed. 

The Stentz patent, No. 1,047,849, for a sample card for displaying sam- 
ples in the similitude of textile fabries, held valid, but not inf ringed, on 
the showing made for a prellminary injunction. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause comes hère on appeal from an order for preliminary in- 
junction entered in the District Court, Southern District of New York, 
in a suit for infringement of patent No. 1,047,849, issued December 
17, 1912, to B. F. Stentz, for an improved sample card. 

C. P. Goepel, of New York City, for appellants. 
Munn & Munn, of New York City (T. Hart Anderson, of New York 
City, of counsel), for appellee. 

Before LAOOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. Stating the object of invention the 
patentée says : 

"It is now customary In displaying textile fabries to eut up materlal Into 
pièces and attach them to a card or 'mount,' and this practlce entalls a large 
expense, not only for the material which is eut up Into samples, but also for 
the labor Incident to the cutting of the material and the attaching of the 
samples to the cards, and it la with the object of productng a sample card 
which shall accurately dlsplay samples of textile fabries without the necessity 
of employing samples actually eut from the goods that the présent invention 
was produced." 

The sample card described is of any suitable material, preferably 
cardboard of sufficient thickness and çtiflfness to maintain its shape 
in handling and yet sufficiently thin to receive embossed impressions. 
Upon one face of this material a panel is raised by an embossing pro- 
cess, said panel upon its face representing accurately the pattern and 
weave of the textile fabric which it is intended to represent. The col- 
ors which appear in the fabric may be shown by printing them on the 
panels. By this improved sample card the patentée states that he almost 
entirely does away with the practice of cutting up textile materials 
and attaching them to cards, which has long, been the practice for pro- 

^t— >Fr.r other cases see same toplc & KEY-NUMBER In au Key-Numbered Digests & Indexes 
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ducing sample cards of this nature, and at a great saving of time and 
material. 

The daims are: 

"1. A sample card for dlsplaying samples in the similitude of textile fabrics, 
comprislng a body portion and an embossed panel struck up from said body 
portion, havlng a snrface forraing a replica of a sample of textile material." 

•'2. A sample card for dlsplaying samples in the similitude of textile fabrics, 
comprising a body portion and an embossed panel strack up from said bociy 
portion, having a surface forming a replica of a sample of textile material 
and sharply dofined edges raised above the body portion a distance sub- 
stautially equaling tlie thickness of a sample of textile material. 

•'3. A sample card for dlsplaying samples in the similitude of textile fabrics, 
comprising a body portion and an embossed panel struck up from said body 
portion, forming a replica of a sample of textile material, and a sample of 
textile material attached to said sample card. 

"4. A sample card for dlsplaying samples in the similitude of textile fabrics, 
comprising a body portion and a plurallty of embossed panels struck up 
therefrom, representing replicas of samples of textile material differing in 
pattem from each other, and arrangea symmetrically with relation to each 
other. 

"5. A sample card for dlsplaying a sample in the similitude of textile fabric, 
having struck up thereon a replica of a sample of the textile material to be 
displayed. 

"6. A sample card for dlsplaying a sample in the similitude of a textile 
fabric, said card having a surface corresponding to the characteristic weave 
of the pattern of the fabric, and being colored in correspondence with the 
color and design of the fabric." 

The spécifications are very plain and expHcit ; they point eut clearly 
what the patented improvement is. The sample card of the patent 
is one in which the panels representing the samples of the varions fab- 
rics, or at least parts of such panels, are raised, struck up, or embossed, 
so that each panel présents "a replica of a pièce of goods," showing 
not only the pattern, but also the weave of the fabric. Thus we find the 
phrases "raised by an embossing process," panels having "sharply de- 
fined marginal edges," "edges raised above the body portion a distance 
substantially equal to the thickness of a pièce of textile fabric." The 
drawings, especially Figure 2, show the same thing. Witnesses for 
complainant, in describing the sample cards, say that "the effect is as 
though samples of cloth had been pasted on" ; that sometimes "persons 
mistook the embossing, for actual samples of goods," and "tried to lift 
them" ; that they showed "exactly the weave." 

Claims 1, 2, 3, and 4 include as an élément the "embossed" panel. 
Claim 5 states that the replica of the sample of textile fabric is "struck 
up." We should suppose that a surface with a panel "struck up" is onc 
with a panel "embossed," but there may be some other way of strik- 
ing up. This claim would cover a panel of the sort described in the 
spécifications, whether it were raised by embossing or by striking up 
in some other way ; but the raised panel is an élément, however pro- 
duced. Claim 6 covers a card in which the pattern or design of the 
fabric is shown by colors, and the "characteristic weave" of the pattern 
is shown by having "a surface corresponding thereto." No way of 
producing such a surface is shown or indicated in the patent, except 
by embossing or striking up portions of the body of the card. Possibly 
a similar surface might be produced by moulding onto the top surface 
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of the card a replica of the characteristic weave. Ail the claims include 
as an élément the "embossed" panel or panel showing the weave of 
the fabric, otherwise than merely by depicting it in colors flatly on a 
flat surface. 

On the record it seems to us that the trial court properly held that 
the patent, as thus construed, was valid. Nothing like it is shown, in 
the record hère presented, as prior art. In the single exhibit produced 
as the sole sample of defendant's device, the pattern or design is shown 
by colors, but the "characteristic weave" of the fabric is not shown in 
the way indicated in the patent, by embossing or striking up "panels" 
or other portions of the surface of the card. The entire surface of 
the finished article is flat; there are no corrugations of any sort to 
indicate weave. Surely no one looking at it would believe that he was 
looking at natural pièces of cloth mounted on the cards. 

Complainant's expert testified that in Exhibit B (defendant's card) 
he fînds the structure called for in claim 6. But the context shows that 
he means claim 6 as he construes it. As we construe it difïerently, we 
reach a différent conclusion as to infringement. It is true that the 
second assignment of errer is to holding infringement of 1, 2, 3, 4, and 
5 (not including 6) ; but assignment No. 3 is generally to the refusai to 
deny motion for preliminary injunction, which is broad enough. 

There seems to be some understanding by the expert witnesses that 
defendant's cards are produced by a process of "embossing" ; that the 
way in which colors, paper, and tools are' placed and pressed together 
is embossing, although the resuit is a flat surface, presenting a différent 
appearance to the eye than does the surface of plaintiff's cards. We 
are satisfied, however, that the "embossing" of the patent is an "em- 
bossing" which produces the effect which the patent describes and 
claims. It is the product, not the process, which is patented, and a 
process, whether it be called embossing or not, which does not resuit 
in that product, does not produce an infringement of thèse six claims. 

The order is reversed. 



BRUNSWICK RETRIGEKATING CO. T. WOLF, SATER & HELLER» 

(District Court, S. D. New York. January 23, 1914.) 

Patents <S=s328 — Validitt and Infringement— Gas Pump, 

The Whitaker patent, No. 899,583, for a gas pump, or compressor, de- 
elgned chlefly for the compression of ammonia gas in Ice-making or 
refrlgerating machines, whlle the éléments of the device are old, embodies 
a true combination, whleh was new and accompllshes an Improved resuit, 
and the patent discloses Invention and Is valld ; also héld infrlnged. 

In Equity. Suit by the Brunswick Refrlgerating Company against 
Wolf, Sayer & Heller for infringement of letters patent No. 899,583, 
for a gas pump, issued to Richard Whitaker September 29, 1908. De- 
cree for complaînant. 

*3»For other cases aee saine toplo & KEY-NUMBBB in ail Key-Nambered Dlgests & Indexes 
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Archibald Cox and Alfred M. Houghton, both of New York City, 
for complainant. 

Hirsh & Newman, of Brooklyn, N. Y., and Max W. Zabel, of Chi- 
cago, 111., for défendant. 

MAYER, District Judge. Complainant is engaged in manufactur- 
ing machines comprising the pump of the patent, and défendant was 
formerly complainant's selling agent for the machines in certain ter- 
ritory, and as such sold a number of the machines. The agreements 
under which défendant acted as selling agent expired January 1, 1911. 
Défendant thei-eafter began manufacturing and selling practically iden- 
tical machines. 

There is really no doubt as to inf ringement ; and in its final analy- 
sis the suit narrows down to a question of aggregation or combina- 
tion. The prior art does not show any anticipation of the whole gas 
pump of the patent, and the record demonstrates that the machine is 
operatively excellent and commercially successful. This is because 
the machine maintains its efficiency without adjustment, and practi- 
cally for substantial periods of time without wear, and is therefore 
practical for gênerai use, and especially so in households, stores, and 
other places where a mechanic is not ordinarily to be found. 

The iihportance of tlie results thus attained will be appreciated when 
the purposes of the machine are understood. The gas pump hère un- 
der considération is designed and used "for compressing any gas, as 
ammonia gas in ice-making machines." 

Ice-making or refrigerating is commonly accomplished mechanically 
by repeated expansion and compression of ammonia gas. As the am- 
monia gas expands, it usually flows through coils of pipes and absorbs 
heat from, and thus cools, the thing in contact with the outside of the 
pipes, which may be the air of a refrigerating box, or ice-freezing 
cans, or brine to be pumped to the place where réfrigération is de- 
sired. The expanding gas, after circulating through the coils and 
absorbing heat from whatever surrounds them, enters the gas pump. 

The gas pump is called a compressor, and is a device adapted to 
be connected with a source of power, and to utilize such power to 
compress the gas and deliver the compressed gas. The compression 
is accomplished by taking the gas into a cylinder, forcing the piston 
up towards the cylinder head, so that the gas is compressed into the 
diminished space, and there expelling the compressed gas, so that it 
may again expand in the coils and absorb heat from the body sur- 
rounding it. 

The purpose, therefore, of the gas pump, is to compress an agent 
of a volatile, rapidly expanding nature, and in opération this must 
be done repeatedly at short intervais during long periods. To be suc- 
cessful, such a pump must meet two requirements : (1) The piston 
must accurately corne very close to the end of the cylinder in order 
to get efficient compression and substantially complète discharge of 
the compressed gas; and (2) provision must be made for continued 
accuracy in order that the efficiency may be reasonably permanent. 
It is obvions that the problem with which the inventor was con- 
fronted was the difficulty in preventing accuracy from being impaired 
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by the rapidly repeated opération under great stress through long 
periods and the wear which might ordinarily be looked for. A gas 
can be sufïîciently compressed only when the two surfaces between 
which it is compressed, the piston and cyHnder, are brought very 
close together in accurate relation on the upstroke of the piston. The 
space between the two when in this position, or the clearance (as it 
is called) in the machine of the patent in suit as actually constructed, 
is three one-thousandths of an inch, and that approximates perfect 
efHciency. When the clearance is increased to more than eleven one- 
thousandths of an inch, the efficiency begins to be materially impaired. 

Further, if any gas is left in the cylinder on the down stroke of 
the piston, it re-expands and is "dead gas." The dead gas afïects the 
efficiency of the machine, and the effort is to avoid dead gas by hav- 
ing the clearance so small that the gas is substantially completely com- 
pressed and discharged. The strains which corne from the compres- 
sion and from the power would ordinarily affect accuracy in a gas 
pump. The compression strain is upon the piston first, and other op- 
erative parts through it. The strain from the flywheel or motor is a 
torsional strain, and first upon the shaft. 

The gas pumps of the prior art were so constructed that the com- 
pression strains on the piston fell upon a connection between the piston 
and rod not well adapted to withstand them, which wore away quickly, 
transmitting the compression strains inaccurately to a connection be- 
tween the rod and shaft not well adapted to perform the duty im- 
posed on it, which connection was further hampered in performing 
its functions properly and permanently by receiving also the torsional 
strains from the motor or power. 

The old gas pumps embodied, among other things, two features oi 
construction which may be called (a) the crank shaft, and (b) the wrist 
pin. 

The crank shaft construction is illustrated in the patent to Hardy, 
No. 434,561, and also by "Complainant's Exhibit, Section Old Style 
Crank Shaft." I am satisfied that the crank shaft construction wears 
rapidly, and thus loses accuracy and efficiency of opération, and also 
that the parts do not travel true, because the crank shaft is called 
upon to withstand the thrust from the working stroke of the piston 
and compression strain and the torsional strain from the motor. 

The wrist pin construction consists of a hole in the end of the Con- 
necting rod and a pin of steel passing through the walls of the piston 
and through this hole in the Connecting rod. This construction pré- 
sents a small bearing area which wears rapidly and unevenly. To 
attach the Connecting rod to the piston, some part of the wrist pin 
must bear upon the piston. Ail of the wrist pin cannot contact with 
the piston, because some of it must be in the Connecting rod. The 
Connecting rod bears only on a portion of the pin, and the bearing area 
is small at one of the points on the machine where the compression 
strains are received. 

With thèse difficulties in the prior art known to this inventor, he 
undertook the development of the machine which expresses the patent 
in suit. The claims of this Whitaker patent are as follows: 
221 F.— 41 
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"1. In a gas pump: (a) The base caslng constitutlng an oll-tigtit réceptacle 
to contaln lubricatlng oil ; (b) an actuating shaft extending transversely into 
sald réceptacle; (c) an eccentric keyed on sald shaft within said réceptacle 
and havlng on Its opposite sldes Intégral bearing portions; (d) an eccentric 
strap on said eccentric ; (e) a Connecting rod rlgid with said strap and having 
on its upper end an intégral cylindrical transverse head; combined with (f) 
a cylînder removably secured to the upper end of said casing; (g) a piston 
within said cylinder having formed within its lower portion a transverse 
cylindrical bearing extending through it and adapted to receive sald head ; (h) 
said head and bearing being substantially coextensive In length wlth. each 
other and the diameter of said cylinder ; (i) and said casing havlng bearlngs 
In Its opposite sldes to receive the intégral bearing portions of said eccentric 
— substantially as set forth. 

"2. In a gas pump: (a) The base casing constitutlng an oll-tlght réceptacle 
to contaln lubricatlng oil ; (b) an actuating shaft extending transversely into 
said réceptacle; (c) an eccentric keyed on said shaft within said réceptacle 
and having a transverse bearing in said casing ; (d) an eccentric strap on 
said eccentric; (e) a Connecting rod intégral with said strap and having on 
the end of its upwardly extending portion an intégral cylindrical transverse 
head ; combined wlth (f) a cylinder removably secured on upper end of said 
casing ; (g) a piston within said cylinder having formed within its lower por- 
tion a transverse cylindrical bearing extending through it and adapted to 
receive said head ; (h) sald head and bearing being substantially coextensive 
in length with each other and wlth the diameter of said cylinder — substan- 
tially as set forth." 

It will be noted that there are essentially only six pièces of métal : 
(1) The casing, which is so made as to afford an oil-tight réceptacle 
with separate bearings for the shaft and eccentric; (2) the shaft; (3) 
the eccentric; (4) the pièce which in itself constitutes eccentric strap, 
Connecting rod, and transverse head ; (5) the piston with the undercut 
slot to receive said head; and (6) the cylinder resting on the casing. 
There are no pins or bolts or nuts in the operating connections. 

Obviously, in an art of this kind, the éléments are likely to be old. 
It happens very frequently, in arts relating to the construction of 
machines, that there is no suggestion of novelty in any of the éléments. 
In this case, for instance, a considérable number of patents (32, as I 
count them) hâve been referred to in the testimony and analyzed both 
upon the argument and in the brief . 

It is impossible, within the limits of an opinion, to undertake to dis- 
cuss the détails of thèse références to the prier art ; but the task of the 
court has been considerably lessened by the comforting clearness with 
which both counsel hâve set forth the constituent éléments and the 
claimed results of thèse constructions of the prior art. Most of them 
are relevant citations, and from them it is apparent that inventors hâve 
been striving to obtain accuracy in the opération of pumps, steam en- 
gines, and numerous other kinds of machines, while at the same time 
reducing the efïect of strains in order to decrease expense and delay 
caused by repairs and replacements due to wear. 

The inventer was dealing with a problem thoroughly well known to 
those in the art, but up to his time no machine of the attributes and 
merit of that hère under considération had been produced by any one, 
either with or without a patent. The history of thèse letters patent, 
as disclosed by the file wrappers of the original patent and the divi- 
sional patents, demonstrates that the subject-matter received careful at- 
tention in the Patent Office. The inventer encountered the prior art. 
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and the Patent Office was careful to the extent of requiring division, 
which was acquiesced in. 

Much is argued in regard to the proceedings in the Patent Office; 
but, so far as thèse proceedings are material, they confirm the value 
of the presumption of validity which attaches to the issuance of letters. 
This is net one of the cases where, as sometimes happens, some im- 
portant référence has been overlooked; but, on the contrary, this in- 
ventor had a long road to travel before he reached his goal. In the 
last analysis, of course, the question is whether there is a mutual in- 
teraction of the éléments stated in the two claims hère in suit. 

The défendant urges that thèse éléments should be divided into two 
groups, one comprising the éléments at one end of the Connecting rod, 
and the other comprising the éléments at the other end of that rod; 
the éléments in each of thèse groups co-operating to constitute a true 
combination, so that there are two combinations joined by the Connect- 
ing rod which is associated with both. The def endant's position is : 

"While there Is thus a mutual interaction of ail the parts or éléments 
mentioned in thèse claims, * * * it must net be assumed that a new re- 
sult ensues when they act associatedly, or that any particular or more merl- 
torious compression of gas occurs over that which would occur with an équiv- 
alent structure, or with this structure with only one équivalent élément in- 
serted." 

It is not easy to détermine whether this view is correct, for there is 
the usual sharp controversy between experts in respect of the action of 
a pièce of machinery having éléments which, generally speaking, per- 
form well-known functions. I am inclined to think, however, that 
complainant on the évidence has satisfactorily shown the interaction 
which should exist in a case of combination, and has likewise shown 
that new or better resuit which must be found in order to sustain a 
case of combination. 

But, if there is any doubt, that doubt must be resolved in accordance 
with valuable and well-settled principles ; for hère the presumption of 
patentable novelty and the utility of the machine will résolve such 
doubt. As Judge McPherson said in Standard Plunger Co. v. Stokes 
(D. C.) 196 Fed. at page 47. 

"It is true that the Une between a combination and an aggregatlon is not 
always easy to draw, and it is also true that the case before us may lie within 
the twilight zone ; but the balance of my judguient is in favor of the patent. 
The device has proved to be useful. It Is an obvious advanee on any previ- 
ous arrangement of signais and motor. • * • Thèse solid advantages are 
well established, and, as I think, are enough to décide the dispute." 

In the case at bar the best tribute to the machine made under thèse 
letters patent is that the défendant, which was the agent of complain- 
ant, is using an infringing device. I am of opinion that the patent is 
valid and infringed. 

The complainant may hâve the usual decree. Settle on five dayr' 
notice. 
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WERK et al. V. F. T. PARKER CO. 

(District Court, E. D. Pennsylvanla. March 8, 1915.) 

No. 1277. 

Patents ©=3328 — Infringembnt— Oïl Press Mats. 

The Werk patents, No. 758,574, claim 1, and 758,575, for oil press mats, 
described in the claims as made of animal liair, held, in view of the prier 
art, net Infringed by mats made of human liair. 

In Equity. Suit by Robert F. Werk and Robert F. Werk and Mrs. 
John Lewis Kennedy, copartners as Robert F. Werk & Co., against 
the F. T. Parker Company. On final hearing. Decree for défendant. 

E. Hayward Fairbanks, of Philadelphia, Pa., and T. Hart Ander- 
sen, of New York City, for plaintifïs. 

Weaver & Drake, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The plaintiff's complaint is that the 
défendant has trespassed upon the proprietary rights granted to Rob- 
ert F. Werk by letters patent Nos. 758,574 and 758,575 on April 26, 
1904, which hâve passed to them. The answer is a déniai of any 
act of infringement, and a gênerai déniai of the validity of the pat- 
ent. The issue of infringement is still further narrowed to a ques- 
tion of équivalents. 

The patents relate to improvements in oil press mats. The prin- 
cipal use of thèse mats is' in the extraction of cotton seed oil. After 
the seeds are brought to a condition in which the oil can be most 
readily expressed, the prepared material is placed in the form of a 
cake upon the mat, the ends of which are then folded over and upon 
the sides of the cake. A heavy pressure is applied, and the oil ex- 
uded or strained through the mat. So far as the évidence in this case 
discloses, the mats known to the prior art were made of camel's hair. 
From the results of the use of camel's hair mats sprang a demand 
for something better. The camel's hair of which the mats were made 
is a mixture of hair and wool. Thèse words, whether accurately or 
not, are used in the differential sensé that wool is of finer fiber, has 
serrated edges and a crinkled form, so that it will readily mat itself 
to make a felt. Relatively speaking, hair will not do this, or at least 
it is felted less readily. The camel's hair mats formerly in use, hav- 
ing this matting or felting characteristic, became, after a short use, 
almost impervious, with a résultant loss of much of the oil product. 
The parts of the mat which were folded over the sides of the cake, 
after the mat had been used for a short time, became weakened and 
would part. Water is used in the process of extracting the oil, and 
when used with camel's hair mats, if not applied with care, would 
bring about a further résultant loss. The prior state of the art of 
mat making involved the application of the weaver's art. We hâve, 
then, as the state of the prior art, the use of a mat made of caniel's 
hair and woven in the old and commonly known methods of the 
weaver. 

<gx:3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Jjlgests & ladexes; 



WKRIî; V. F T. PARKER co. 645 

The patentée in this case claims the merit of having discovered that 
he could, by using a différent material from that which was knôwn 
in the art of mat making, and by having the fibers or threads of this 
material woven in the usual way of warp and weft thrèads, but hav- 
ing the weft threads composed of soft and phable fiber and less in 
number than the warp threads, and in addition having the weft threads 
thicker than the warp threads, overcome the deficiencies of the mats 
then in use. The results, according to the évidence, justified his ex- 
pectations. The mat which he produced was an improvement upon 
the old mat in several respects or features. One was that it was 
more efficient, in that with its use ail the oil could be extracted from 
the material, and thus loss saved. Another was that what might be 
called the longitudinal strength of the mat was increased, with the 
résultant saving due to the mat lasting for a much longer time than 
the old mat. The third was that the improved mat could be produced 
at a much less cost than the old camel's hair mat. Thèse results were 
accomplished by making the mat entirely of long animal hair, the 
fibers or threads of which, as used in the warp of the woven cloth, 
exceeded in number those used in the weft, and the weft threads be- 
ing made excîusively of soft, pliable hair, or by having the mat woven 
of fibers or threads of 'ong, but soft and pliable, hair obtained from 
the tails and mânes of animais, and so selected that the weft threads 
would be thicker than the warp threads, and so woven that the warp 
threads would exceed in number the weft threads. As would be ex- 
pected, the grand resuit was, according to the évidence, that the 
new mat superseded the old. 

The case for the plaintiff rests upon claim No. 1 of the first patent 
and the one claim of the second patent. Each of thèse claims, it will 
be noticed, call for a mat made of "long animal hair." The mat as 
manufactured and sold by the défendant answers to ail the features 
of the plaintiffs' patent, except that the material there used is human 
hair. 

It is urged on behalf of the plaintiffs that the language of the 
claims is to be considered in the light of the prior state of the art 
and of the application of the inventor's discovered improvements to 
the old mats, and that the merit of the invention or discovery is to 
be found in the fact that the use of long fibers or threads of hair 
which are free from intermixture of wool and in the weaving of thèse 
in the manner described, and that the patentability of the discovery 
lies in the happy combination of certain known éléments borrowed 
from the weaver's art producing the improved results above outlined. 

The principle is urged that the inventor is not confined to the one 
source of material mentioned in his claim, if the material is used in 
the same combination, for the same purpose, and is productive of 
the same results, although the material used may corne from some 
other source of supply. The argument in substance is that the words 
as used are merely descriptive, and the spécial material or source of 
supply named is aiso merely descriptive or preferential, and that the 
claim covers anything and everything which is the équivalent of the 
material and methods of its employment mentioned in the claims. 
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The argument for the défendant proceeds upon the proposition of 
fact that the term "animal hair" has a spécial, technical, and limited 
trade significance, in the sensé that it is used as exclusive, among 
other things,' of human hair, and the inventor having expressly lim- 
ited his claim to a mat, the material of whose manufacture was ani- 
mal hair, cannot be permitted to so extend his claim as to include 
human hair, which in his application and in his claims he had expressly 
and intentionally excluded. The further claim is made that there is 
no patentable novelty in the mat which the défendant claims to hâve 
invented. 

It will thus be seen that the question of infringement is to be de- 
termined in accordance with the doctrine of équivalents. We start 
off with the idea of the aim to be accomplished and the means by the 
use of which the resuit is attained. The end in view may be the 
same, and yet the conception of the means by which the resuit is to 
be brought about may be entirely différent, and the essential idea in- 
dependent and wholly différent, in the one case and in the other. What 
may be termed the gênerai idea of the means employed may be the 
same, but may be developed in a wholly independent and différent 
way. On the other hand, the whole différence may be merely an im- 
material variation in the form of the embodiment of the idea. In 
the first of the instances given, the two inventions may exist side by 
side without either overlapping the other. In the second, one of the 
inventions would be an improvement on the other. In the last in- 
stance, the succeeding method would be a mère copy of the other, and 
without any inventive merit whatever. Tested by thèse principles, we 
hâve hère an identity of results. 

The question is reduced, therefore, to the narrow limits of a com- 
parison of the means employed to reach the end desired. This com- 
parison discloses a further identity of means, cxcept only in the varia- 
tion of the use of human hair as distinguished from the hair of ani- 
mais. The substituted material produces the same resuit. It is used 
as a means operating in precisely the same way. There is, therefore, 
an identity both with respect to the final purpose and the means of 
accomplishing the desired resuit. If a claim of the plaintiff, broad 
enough to cover any means of serving this purpose, can be supported, 
a finding of infringement in this sensé would follow, notwithstanding 
the fact, which we find for the défendant, that the appellation "ani- 
mal hair" does not, in its technical, trade, or commercial significa- 
tion, include human hair. 

This leaves in the case only the question of the validity of the pat- 
ent, and this turns on whether the claimed invention possesses pat- 
entable novelty and merit. That the plaintiffs' make of mats pos- 
sessed commercial novelty and value is beyond déniai. The question, 
broadly stated, is whether the designing of the plaintiffs' mat called 
into exercise the inventive faculty or merely the skill of the fabrica- 
tor. The design embraces two mériterions features. One is in mak- 
ing use of the differential qualities of animal wool and animal hair 
with respect to their felting characteristics. The designer showed 
judgment in his choice of material. The other is in the use made of 
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the material when selected — the exercise of judgment in the applica- 
tion of the principles of the weaver's art, as well as a display of the 
skill of the weaver. 

Let us first clear the decks in order to cope with this problem. 
The oath of the applicant and the grant of letters patent make out in 
its evidential aspect a prima facie case of patentable novelty. This 
must be overcome by proof s. The weight of the évidence is that, with 
respect to the use made of the material of which the mat is composed, 
the designer has simply made a draft upon the known resources of 
the weaver's art. The use of woof and web, and ail possible varia- 
tions in the length and in the mode of applying the fibers or threads 
iri the process of weaving, are old. The évidence for the défendant 
to be directed to the other features of the claimed invention is very 
meager. It may, indeed, be said to be absent. 

At the trial of the case we were very strongly impressed with the 
thought that the défendant had failed to meet the plaintiffs' prima 
facie case, and that in conséquence the plaintiffs must prevail. This 
must still be so, unless this patent on its face discloses want of pat- 
entable novelty in the features not met by the évidence for the de- 
fendant. The test of the plaintiffs' case is therefore the demurrer 
test. Put into a nutshell, the question is this: Is invention involved 
in making use of a known quality inhérent in some materials ? There 
may be, of course, in the apparatus or method employed; but the 
question relates to the mère use of the material. The substitution of 
one material for another, by bringing in a new quality, may resuit in 
gain. It did so hère. 

We feel the strength of the appeal which lies in the fact that the 
claims of the plaintiffs are based upon at least undoubted commercial 
novelty and utility. Is there, however, invention in the sensé of pat- 
entable novelty? There is the highest authority for the proposition 
that there is no rule of law that the substitution of one material for 
another is not patentable. It is a hornbook principle that there is no 
invention in substituting better material for that formerly in use. The 
test has been stated to be whether the change of material results in a 
new function. Patent claims hâve also been upheld when supported 
by a gain in efficiency or cost of manufacture. To allow a monopoly 
of a quality in matter because of its discovery would hâve far-reach- 
ing conséquences of tremendous importance. The broad principle has 
been discussed in well-known cases. The claim hère goes further 
than in Celluloïd Manufacturing Co. v. Chemical Co. (C. C.) 36 Fed. 
1 10, and King v. Anderson (C. C.) 90 Fed. 500, in which patents were 
upheld because better and cheaper results were produced. 

Applied to the facts in this case, the principle involved has this 
bearing: Mats were in use which were made of camel's hair. De- 
fects developed. A cause for this was found in the fact that camel's 
hair readily felts. It is known that hair felts less readily than wool. 
The p-atentee makes a mat woven of hair obtained from the mânes 
and tails of horses, and substitutes it for camel's hair. A better and 
cheaper mat is produced. A mat so made is therefore claimed to be 
patentable. Such claim might be supported by the distinction that, 
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although a natural force, power, or principle discovered to be pos- 
sessed by any material cannot be patented, yet it may f orm a constitu- 
ent élément of a process of manufacture or of a composition of mat- 
ter existing as a product which may be patented. The défendant dis- 
covers that a mat made of another material, such as human hair, will 
produce the same resuit. It at once becomes apparent that the plain- 
tiffs, to exclude the défendant and others from the use of the second 
mat, must make good their claim to alone make use of this nonfelting 
property of hair in the makeup of mats. They can only do so on the 
basis of original discovery. The faculty of invention is not otherwise 
called into exercise. If the principle is known and its application in 
use, the only fîeld left open is one for the exercise of judgment in 
the sélection of material in which the quality called for résides in tha 
greatest abundance. This displays the skill of the fabricator not in- 
vention. 

The conclusion is that, in weaving mats made of human hair, the 
défendant has not encroached upon any rights of the plaintifïs, and 
a decree dismissing the bill, with costs, may be submitted. 



GRAPHIC ARTS CO. v. PHOTO-OHROMOTTPE ENGRAVING CO. 

(District Court, E. D. Pennsylvania. Marcli 9, 1915.) 

No. 743. 

Patents <S=3328 — Infringbment— Process and Apparatus foe Production 
ov Etohkd Plates. 

The Levy patent, No. 627,430, for a process and apparatus for the pro- 
duction of etched plates to be used as printing surfaces, while it covera 
Improvements which are merltorious and discloses invention, held not In- 
fringed. 

In Equity. Suit by the Graphie Arts Company against the Photo- 
Chromotype Engraving Company. On final hearing. Decree for de- 
fendant. 

Robert M. Barr, of Philadelphia, Pa., and Otto Munk, of New 
York City, for plaintifï. 
Howson & Howson, of Philadelphia, Pa., for défendant 

DICKINSON, District Judge. The plaintiff claims for an alleged 
encroachment upon its proprietary rights acquired through letters pat- 
ent No. 627,430, issued June 20, 1899, to the assignée of Louis E. 
Levy, of which it is the owner by mesne assignments. The patentée 
claimed the discovery of a process and the invention of an apparatus 
for producing etched plates to be used as printing surfaces. 

The claims of the application are many. The plaintiff relies on four. 
Nos. 2, 5, 7, and 20. The first three relate to the claim of a process 
and the last is a claim for an apparatus by means of which the pro- 
cess may be employed in the production of the plates. AU the claims 
are defended against by a déniai of infringement, and the process 

@s»For other cases ses same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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claims by a déniai in this respect o£ the validity of the patent for lack 
of inventive novelty and because the processes are net patentable. 

The défendant deems its défense of noninf ringement to be fortified 
by the fact that the apparatus used by it was made and used under the 
Holmstrom patent. No. 721,445. Each of the parties claims the right 
to this extent to array the authority of the Patent Office on its side. 
If a patent issued upon a fïnding of inventive novelty by the Patent 
Office could be sustained after issuance of letters by proofs of com- 
mercial novelty, the claims of the plaintifï could more easily be up- 
held. As, however, the courts can regard only inventive novelty, and 
as the process and apparatus in use and employed by eac*h of the parties 
embodies in its fuU description much that is old, a review of the prior 
State of the art is called for. 

The etching art is very old. The process still in wide use is simple. 
It consists essentially in prepaiùng a plate of copper, if it is a subject 
in half-tone, or zinc, if it is a subject in line, by covering parts of it 
with what is termed a resist. The protected parts correspond with the 
picture or design to be reproduced on paper. The method or process 
of applying this resist is ingenious and interesting, but with this we 
are not concerned. The plate thus prepared is brought in contact with 
a mordant, which attacks or bites into the unprotected parts, with the 
resuit that the protected parts are left in lines or stipples which stand 
out of the plate in relief. By the application of the printers' art the de- 
sign thus made is transferred to paper. 

The apparatus formerly in universal and still in much use wpuld 
seem to be almost crude. Roughly described, it consists of a tub or 
tray containing the mordant in which the plate is immersed. The erod- 
ent effect of the liquid is aided by gently rocking the tub by hand, and 
excessive érosion in the places most exposed to attack is prevented by 
removing the plate and reapplying resist where required. One defect 
in the older process is that, when an inroad is made on the plate to 
form the line or dot to be made on the printing surface, the mordant 
liquid will attack the métal laterally and undermine the line or stipple. 
This is called undercutting. The plate thus becomes weakened, so that 
it yields to the pressure applied in the printing process and the results 
are marred. Another objectionable feature is the danger to which the 
operator is exposed from the liquids used or f rom the noxious fumes 
generated. Still other deficiencies in etching methods might be noted. 
This is a rough outline of the commercial state of the art when the 
plaintifï's device was brought upon the market. 

The need of improvement in process, or apparatus, or both, was 
recognized and made the subject of comment and discussion by those 
concerned. Sufficient évidence of this is disclosed by Anthony's Bulle- 
tin. The commercially new method in which the plaintiff claims to 
hâve a proprietary right bas met the test of commercial use, although 
not to the degree which might hâve been expected. It has by no means 
entirely superseded the old, which it still largely in use. The merit of 
the new method involved is well attested by the fact that the plaintiff 
claims it to hâve been pirated by the défendant, who counters with the 
charge that the plaintiff is the receiver of that which was purloined 
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from those who preceded him in the field of discovery. The records 
and files of the Patent Offices in this and other countries évidence, and 
ail the parties concerned bear witness to, the utility of the invention, if 
it be one. Its utility is therefore not in dispute. 

The essential différence between what may be called the old commer- 
cial process and the new consists in this : By the old process the plate 
is brought to and immersed in the mordant. By the new the mordant 
is brought to the plate, by being spurted, dashed, showered, sprayed, 
or floated in vaporized f orm against or upon it. It is apparent that this 
différence in the method of applying the mordant calls for a différ- 
ence in the apparatus employed. The process and apparatus claimed 
to hâve been invented by the plaintifî's patentée and those used by the 
défendant are alike in their gênerai features. How far that of the 
défendant is an infringement upon the rights of the plaintifï can be 
determined only by comparing each with the other, and borti with the 
process and apparatus known to the art at the time of the claimed in- 
vention. 

A patent, to be valid, must possess inventive as well as commercial 
novelty. It is évident that any improvement in the old methods must 
involve a change in the process, or the apparatus, or both. If the pro- 
cess in its main features was retained, the change must be in the ap- 
paratus, and the indicated change in the method of bringing plate and 
mordant in contact called for some dynamic contrivance to project the 
liquid against the plate. Many of the features of the process and ap- 
paratus of each of the parties to this litigation, although not in the 
method in commercial use, were known to the art, in the sensé that 
they had been brought to light and described in applications for f oreign 
patents and in printed publications before the date of the claimed in- 
vention by plaintifî's assigner. 

For the purposes of this gênerai statement, it will be necessary to 
refer to the achievements of only one of thèse pioneer discoverers. 
The man referred to is Truchelut, a Frenchman, who conceived the 
idea of certain improvements in process and apparatus. Thèse he 
embodied in applications for letters patent which were issued to him 
in France, Germany, and England. It had long been known that if 
hard particles, such as sand, were thrown by a blast against a plate, the 
plate would be eroded, and that, by protecting parts- of the surface, 
lines and stipples could be produced, and the plate then used for print- 
ing purposes. The thought came to Truchelut that the erodent resuit 
might be accelerated by using the blast and a mordant in combination. 
This was followed by the further thought of using the liquid alone. 
The process called for some means of projecting the mordant and plac- 
ing the plate as a target at which the mordant could be spurted. 
Truchelut devised such an apparatus, and patented and claimed to 
hâve employed it with success. The défendant asserts it to hâve been 
a success. 

The eyes of the plaintifï can see in it only a laboratory experiment. 
Each of the parties has had constructed what each asserts to be a re- 
production of the Truchelut device. The défendant shows successful 
results from its use. The trial tests made by the plaintifï spell failure. 
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This différence in results would seem to be dépendent upon the distance 
at which the plate is placed f rom the nozzle of the pipe through which 
the mordant is forced. We hâve space only for the statement of the 
conclusion, which is difficult to deny, that both the plaintiff and défend- 
ant accomplish the results reached by the means pointed out by Truche- 
lut. The process and apparatus, it is true, are modified and improved 
in many f eatures, but the essential éléments are présent. The improve- 
ments are more marked in the methods employed by the plaintiff than 
in those of the défendant. The latter more closely f oUows the Truche- 
lut plan. 

The expériences encountered by the plaintiff's assigner in his jour- 
neys through the Patent Offices, and the history of his applications (too 
lengthy to be recited), as thus traced, show him to hâve been anticipat- 
ed by Truchelut and others in both process and apparatus invention, 
and that the grant of letters patent were secured by him at the cost of 
admitting this anticipation and limiting his claims to the improvements 
he undoubtedly made. Every examiner who has passed upon his appli- 
cations has made the finding we now make. 

The improvements made in process and apparatus are meritorious, 
valuable, and possess inventive novelty. Their enumeration appears in 
the record, and is left to the able hands of counsel. Upon none of 
thèse features, however, has the défendant transgressed. Wherein the 
methods of plaintiff and défendant coïncide, the features common to 
both are likewise features presented by the prior state of the art. The 
one feature with respect to which the truth of this observation is on its 
face less clear than in the other is this : The Truchelut process was 
conducted in the open. That of the plaintiff and défendant is carried 
on within an inclosure. 

The claim of this feature twice appears : Once in claim 2 as part of 
the process claim — the plate during the etching process is kept "within 
an inclosed space." Again in claim 20 as part of an apparatus claim 
"an etching box" is called for in the combination which makes up the 
apparatus. In the first case, it is to be observed that the "inclosure" 
feature is throughout the application brought in to bring about the 
means of securing the cooling effect of an expansion of air. In this 
aspect of it there is no infringement by the défendant. The Patent Of- 
fice history of the application lends color to such a functional limita- 
tion of the use of a box. If the claim is broadened to cover the fume- 
dissipating uses of a box, this is met by the fact, which is found for 
défendant, that boxes and other inclosures for this purpose were in 
prior use. This brings the plaintiff up against the principle that there 
is no patentable invention in the mère transference of a device from 
one art or trade to another for the same functional purpose. Ansonia 
Co. v. Supply Co., 144 U. S. 11, 12 Sup. Ct. 601, 36 L. Ed. 327. 

Adding this feature to the Truchelut process and apparatus, we hâve 
the fact before stated that the features common to the methods of 
both plaintiff and défendant are not covered by the patents of either, 
and that in the features of the improved processes and apparatus, 
which are protected by the patents, the défendant has not infringed 
upon the exclusive use which is the right of the plaintiff. We there- 
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fore find (and this is as far as it is necessary to go) the fact of inf ringe- 
ment in favor of the défendant. 

The exceptionally clear and forceful présentation of the plaintifï's 
case by its counsel calls for and deserves a fuller discussion than our 
Hmits of time and space permit us to accord to it. 

The bill is dismissed, with costs, and a decree to this efïect may be 
submitted. 



UNDERWOOD TYPEWRITER CO. v. MANNING. 
(District Court, E. D. New York. March 1, 1915.) 

1. Patents iS=266 — Suit for Infbingement— Parties. 

An indlvldiial cannot be held Uable for infringement of a patent, where 
the alleged Infrlnging devlce was made and sold by a corporation of 
whlch he was not In control, and whlch is not shown to be Insolvent, Inde- 
pendently of an action agalnst the corporation. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. § 410; Dec. Dig. 

2. Patents !S=»129 — Suit for Infringemen'f— Estoppei, of Patentée to Dent 

Validœty. 

A patentée cannot contest the validity of hls patent, when sued for In- 
fringement by an assignée. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 182^-186; Dec. 
Dig. <®=»129.] 

In Equity. Suit by the Underwood Typewriter Company against Ed- 
ward J. Manning. On final hearing. Decree for défendant 
See, also, 165 Fed. 451. 

Briesen & Knauth, of New York City (Arthur v. Briesen and Eu- 
gène Eble, both of New York City, of counsel), for plaintiff. 
Edward C. Davidson, of New York City, for défendant 

CHATFIELD, District Judge. Final hearing bas been had in an 
action brought upon United States letters patent No. 612,858, granted 
October 25, 1898, to Edward J. Manning, the défendant, and assigned 
to the Wagner Typewriter Corporation, of which the plaintifï is the 
successor. 

The circumstances of the entire matter are unusual. Action was 
brought upon two patents, the one involved in this suit and No. 609,036. 
In this suit a motion was made for preliminary injunction, based upon 
the proposition that the défendant, as the patentée, could not contest 
the validity of the patent obtained upon his own application, and basing 
infringement upon allégations that the défendant had entered into a 
contract with a rival corporation, which it was charged had used the in- 
ventions of the patents taken out by the défendant as manager and 
superintendent of the Royal Typewriter Company's factory. 

The application for preliminary injunction was denied, after an 
opinion had been written setting forth the facts and considering many 
of the issues raised upon the subject of patentability and infringement 
at the final hearing. The reasons for this déniai were the impossibility 

^saFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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of determining the question of infringement by a third party (the Royal 
Typewriter Company) upon affidavits, and the refusai of this court to 
base preliminary injunctive relief against Manning, the individual, up- 
on the sole ground of an estoppel, which would not exist if the action 
were brought primarily against the Royal Typewriter Company, even 
though Manning might hâve been included as an individual and Per- 
sonal infringer. 

The court assumed that the case as tried might ultimately prove to 
dépend upon the issues as to which Manning was said to be estopped, 
coupled with that of infringement, or it might be solely whether Man- 
ning should be held responsible for some act of unfair compétition, or 
apparent contributory infringement, as to which the plaintiff might be 
entitled to relief, because of his personal acts. 

In both actions the plaintiff then made a motion to bring on for ar- 
gument a plea interposed by the défendant, in which Manning seemed 
to be relying upon the right of the Royal Typewriter Company to con- 
test the validity of his (Manning's) patents. The plea was therefore 
overruled (165 Fed. 451), and the issue of infringement, which seemed 
to be presented on the argument of the plea, was lef t for disposai upon 
such answer as the défendant might see fit to interpose. 

A motion was then made in each action by the Royal Typewriter 
Company for leave to intervene and to défend the actions. This mo- 
tion was denied, as it did not appear to the court that the plaintiff, if 
it did not see fit to sue the corporation, which was manufacturing the 
so-called infringing article, should be forced into litigation where the 
défenses of the validity of the patents would be available, although 
they could not be raised in the action as started. 

It will be seen that the plaintiff seemed to make no accusation of in- 
fringement against the Royal Typewriter Company, except as Man- 
ning used it for his own purposes, or else that the plaintiff did not 
wish to sue the Royal Typewriter Company as infringer (even though 
he might be thereby condoning the infringement), unless he could hold 
Manning and affect the opérations of the Royal Typewriter Company 
thereby. 

The motions of the Royal Typewriter Company for leave to inter- 
vene were denied, upon the additional ground that the charge against 
Manning could be disposed of in thèse actions, without the présence 
of the Royal Typewriter Company, as to any acts brought home to 
Manning, and there seemed to be no reason why he should not sustain 
the burden of showing the right to do as he apparently had done. 

The cases then came on for final hearing upon answers denying 
generally the validity of the patents, from the standpoints of patenta- 
bility and novelty or invention in the improvement shown, also deny- 
ing infringement either by Manning or by the Royal Typewriter Com- 
pany, and also denying on Manning's part any of the acts from which 
the plaintiff sought to charge him with responsibility for the alleged 
changes in the Royal Typewriter, under Manning's direction. But one 
action bas gone to trial ; the other, on patent No. 609,036, having been 
discontinued by consent. 

[1] In the action which has gone to trial it appears that no steps 
hâve been taken by the plaintiff to show infringement of the patent in 
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suit, No. 612,858, by the bringing of an action against the Royal Type- 
writer Company, although nearly seven years hâve elapsed since the 
présent action against Manning was instituted. The patent will expire 
in October, 1915, and the possibility of meeting the défense of lâches 
would seem to dépend largely upon the outcome of this présent action 
against Manning. 

But in the meanwhile, in the year 1912, Mr. Manning left the em- 
ployment of the Royal Typewriter Company and has engaged in other 
business. Assuming that he was liable to injunction if he were in- 
fringing the patent taken out by himself, and even if the possibility 
of his return to such infringing acts might make it seem advisable to 
consider the matter in equity, and not to send the parties to a court of 
law to recover any provable damage, nevertheless the présent case pré- 
sents a situation where this rule is hardly applicable. As was said upon 
the motion for preliminary injunction, "neither at law nor equity can 
an individual * * * be held for infringement independently of an 
action against the corporation," where the corporation is conducting the 
business complained of , and is not shown to be insolvent, nor being used 
by the indi-vidual as a cloak for his own personal acts. Even in a case 
where an individual was hiding behind the guise of a corporation, the 
corporation would be a proper, and in most cases a necessary, party. 

So hère the plaintiff had a difficult situation, if the Royal Type- 
writer Company was not brought in by it. But, if it saw fit to keep 
them out, it must take the issue as it présents itself. When Mr. Man- 
ning left the Royal Typewriter Company, it became impossible to dé- 
termine whether the Royal Typewriter Company had the right to con- 
tinue to manufacture the articles which were claimed by the plaintiff to 
be infringements of its patents, for the reason that différent défenses 
were open to the Royal Typewriter Company, and a decree against 
Manning would not dispose of that case. 

As to subséquent acts by the Royal Typewriter Company, we should 
therefore be exercising the rights of a court of equity, upon a doc- 
trine of estoppel against Manning as to acts which it is apparent upon 
the record were not his individual infringement, even if shown to be 
infringement at ail, and in which the accounting for money damages 
would hâve to be sought against the primary infringer (that is, the 
Royal Typewriter Company, as has been intimated), even if Manning 
could be treated as a joint tort-feasor for his own participation in oth- 
er acts, before leaving the Royal Typewriter Company. 

No case has been cited, and there would seem to be no reason for 
proceeding to judgment in equity against Manning alone, under such 
circumstances as those shown in the présent case, and where the other 
alleged tort-feasor (that is, the Royal Typewriter Company) would not 
be bound by the détermination of the issues as against Manning. 

But the situation has been further complicated by the désire of the 
Royal Typewriter Company to intervene in the action, and by the at- 
tempt, in spite of the déniai of the court of its motion so to do, to call 
witnesses on behalf of Manning, who seek to prove everything which 
could be presented as défenses if the action were against the Royal 
Typewriter Company. 
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[2] Over objection by the plaintiff, there has been placed upon 
the record évidence of the prior art and as to the alleged patentability 
and novelty of the Manning invention. As to invention, novelty, and 
public use by the inventor or others, there would seem to be no ques- 
tion that such évidence could not be introduced in this case. Bail & 
Socket Fastener Co. v. Bail Glove Fastening Co., 58 Fed. 818, 7 C. 
C. A. 498 ; Noonan v. Chester Parle Athletic Club Co., 99 Fed. 90, 
39 C. C. A. 426; Rollman Mfg. Co. v. Universal Hardware Works 
(D. C.) 207 Fed. 97. 

It would seem from the record that the Royal and the Underwood 
are substantially the only typewriters now upon the market, produc- 
ing a visible writing and using the front-face method of striking the 
ribbon with the type, which dépend upon anything resembling the de- 
vice of the patent in suit ; and it also appears that both of thèse ma- 
chines use what is known as a type-bar guide, to carefully bring the 
type-bar as accurately as possible to the position where the letter is 
desired to be placed upon the paper. 

The évidence shows that the Underwood used the type-bar guide at 
the time of the application by Manning for his patent. It appears 
from the testimony of certain witnesses that the Royal Typewriter 
Company has followed the ideas contained in the patents of one Hess, 
who was an officer of that company, and that before Manning went 
to the Royal Typewriter Company it had présent in its machines a 
universal bar or segment of a circle, which, if adjusted, would hâve 
performed exactly the function which Manning claims as the feature 
of his invention in the patent in suit. 

According to ail the testimony by the défendant, no change was 
made in the position of this bar after Manning's advent, while the 
plaintiff seeks to show, by measurement of exhibits in the case, that 
this bar was adjusted after Manning went with the Royal Typewriter 
Company, so as to serve the purpose of receiving the blow from the 
type-bar just before or just as the type, under the impulse of the key, 
would strike the paper, or the platen, if no paper were présent. 

Hère, again, we hâve a serions issue of fact; but if the présence 
of the bar and the possibility of its adjustment, so as to meet the 
claims of the patent in suit, render the machine liable to injunction, it 
is apparent that the Royal Typewriter Company has been making 
use of the device from a time antedating Manning's présence, and that 
it is responsible for ail such use as can be shown to be infringement 
or unlawful. 

A further serions question of fact has been raised in the case over 
the actual effect of this universal bar, if sufficient paper, carbon, and 
ribbon be présent upon the platen, so that the type will reach the 
paper before the type-bar would strike the block or abutment fur- 
nished by the so-called universal bar. 

It is contended by the witnesses for the défendant that Manning, 
by disclaiming in the Patent Office any idea except that of arranging 
the use of the bar so as to strike the type-bar prior to the impact of 
the type upon the platen or paper, has limited his invention so that it 
<loes not cover the mènerai machine of the Royal Typewriter Com- 
pany, as adjusted in the ordinary case. 
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Claim 1 of the Manning patent is as follows : 

"In a fypewrlting machine, the comblnatlon of a suitable platen or paper- 
support, an Oiïeillatory type-bar, a finger-key for operating sald type-bar, and 
a rigid abutment with which sald type-bar Is adapted to reach contact before 
a type thereon reaches contact with the platen, substantially as described and 
for the purpose specifled." 

In this it will be seen fthat no mention is made of the paper, but 
that the bar is to strike the abutment before the type strikes the platen, 
aUhough it is évident that Manning did not consider the présence of 
paper and ribbon as sufficient to change the resuit. A number of the 
patents in the prior art hâve been introduced, showing abutments or 
bars located at various places between the type and the pivot about 
which the type-bar is rotated, which were designed to prevent the 
striking of too heavy a blow by the type upon the paper or platen, or 
to arrest the motion of the type-bar at a certain point. 

There is nothing in thèse patents which in any way indicates ap- 
préciation of the advantages claimed by Manning in locating this bar 
at such a point as to allow the whipping motion caused by the con- 
tinued momentum of the type-head, nor do thèse patents show any ap- 
préciation or teaching of the idea (necessarily involved, but not ex- 
pressly claimed by Manning) that the mère arrest of forward motion 
by an abutment with the résilient rebound of the type-head thereafter 
would eradicate some or ail of the so-called ghost lines which had 
caused trouble in the Underwood machines prior to the Manning pat- 
ent. Some of the earlier patents do show application of the idea that 
the striking of the type-bar upon the abutment will cause immediately 
a rebound or an increased velocity of motion in the opposite direction, 
and it is this physical feature which is taken advantage of by Man- 
ning in insuring but one blow of the whipping motion immediately at 
the time of striking the abutment with the type-bar. 

But the very statement of thèse questions shows the impossibility 
of satisfactorily disposing of the case by considering the question of 
infringement in connection with the estoppel of Manning. If Man- 
ning cannot be heard to deny the validity of his patent, the above ques- 
tions would bave to be answered in the plaintiiï's favor. But, when 
he raises the question of infringement, he immediately brings in the 
prior methods of the Royal Typewriter Company, and thus injects 
the issue of patentability. Even though the door be thus opened, the 
détermination of the issue will be entirely useless, as it would not be 
binding upon the Royal Typewriter Company, if decided in the plain- 
tiff's favor in this case upon the doctrine of estoppel. Any broader 
décision would be a détermination of the allégations against the Royal 
Typewriter Company, and they are not properly before the court. 

As the plaintiff, therefore, seems to bave been seeking to prevent 
aid by Manning to the Royal Typewriter Company, the departure of 
Manning, over two years ago, has left, from that standpoint, only the 
question of damages possible of considération, and as to that the plain- 
tifif should be left to his action against the Royal Typewriter Com- 
pany, and the equity proceeding against Manning should be dismissed. 
In so far as the suit against the Royal Typewriter Company might 
involve the same issues, as to which the large amount of testimony 
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on the siibject of invention and infringement bas been presciited in 
this case, it dœs not seem to the court that either the plaintif!' or the 
défendant can complain, for each of them bas throughout this action 
sought to serve its own purposes, and to bave the court pass upon what 
were substantially collatéral questions, instead of those which could 
be urged by the parties, respectively, under the issue. 

The suit, therefore, will be dismissed, upon the finding that Man- 
ning was and is estopped from contesting the validity of bis own pat- 
ent, but that no necessity for présent injunction against him is shown, 
and that any claim for damages should, under the circumstances, be 
urged against the Royal Typewriter Company, if the plaintiff be so 
advised. No costs will be allovved either party in the présent action. 



GENIÎHAL ELECTRIC CO. v. SUNDH ELECTRIC CO. 

(District Court, S. D. New York. March 16, 1915.) 

Patents <S=>328 — Validity and iNFBiNOEsrENT — Motok-Controlleb. 

The Linn patent, No. 794,991, for a motor-controller of the separately 
actuated contact type, with mechanical means for securing a certain time 
interval between the opération of the .separate contacts, claims 1, 2, 3, 
and 4, were not anticipated and disclose patentable invention ; also Jield 
infringed. 

In Equity. Suit by the General Electric Company against the Sundh 
Electric Company for infringement of letters patent No. 794,991, for 
a motor-controller, granted to Linn July 18, 1905. On final hearing. 
Decree for complainant. 

W. K. Richardson and Alex. D. Salinger, both of Boston, Mass., 
for plaintiff. 

William B. Whitney, of New York City, for défendant. 

. MAYER, District Judge. Claims 27 and 28 bave been withdrawn, 
and therefore the claims in issue are Nos. 1, 2, 3, and 4, and thèse are 
as follows: 

"1. In combination, a plurality of separately actuated contacts operatively 
related to a circuit to be controUed, nieans for operating said contacts, and 
means for securing a certain time interval between the opération of the suc- 
cessive contacts without interfering with the free opération of the individual 
contacts. 

"2. A motor-controller of the separately actuated contact type, comprising 
speed-controlling contacts, means for operating said contacts, and time-limiting 
devices constructed and arranged to control the successive opération of said 
contacts without interfering with the free opération of the individual con- 
tacts. 

"3. A motor-controller of the separately actuated contact type, compris- 
ing speed-controlling contacts, means for closing said contacts in succession, 
and time-limiting devices constructed and arranged to regulate the successive 
closing of said contacts without interfering with the free opération of the in- 
dividual contacts. 

"4. A motor-controller, comprising a séries of separately actuated contacts, 
an actuating system therefor, means whereby the opération of each of certain 

Ê=3For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
221 F.— 42 
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«ontacts Is controlled by a preceding contact In the séries, and means for so- 
curing deflnite tline intervais between the opération of tbe contacts without 
interfering with the Iree opération of the individual contacts." 

The invention of the patent in suit relates to "controUers" in the' 
€lectrical art, which eut out artificial résistance external to the motor, 
so as to control the motor, particularly at starting. The earhest con- 
troUers were manually operated, but thèse were improved upon by 
what are known as the separately actuated contact type, to which the 
invention in suit is addressed. In this latter type there is a séries 
of separate switches, each controUing one section of résistance and 
having ils contacts operated by its ovvn individual magnet. If the 
résistances are in séries, each magnet cuts out a section of résistance, 
so as to diminish the total amount, or, if the résistances are in multi- 
ple, as in the Linn patent, then it connects its section of résistance 
in circuit, so as to increase the number of paths which the current 
may follow, thereby diminishing the résistance. 

In order to provide for the consécutive action of thèse résistance 
switches, each magnet not only closes its ,own résistance switch, but 
also closes the actuating circuit of the next succeeding magnet, so that, 
after the operator has moved the master switch so as to close the cir- 
cuit of the first magnet, the other magnets follow automatically. It 
was important, and indeed necessary, to détermine in some manner 
or by some method the speed with which this séries of magnets would 
be operated; for, if the résistances were thrown out too rapidly, too 
great a starting current would flow in the motor, with the possibility 
of grave damage. On the other hand, if the résistances were eut out 
too slowly, the motor would be accelerated too slowly, and such a 
resuit might be serious, especially in elevators and electric railways. 

Various methods hâve been devised to control the rate of opération 
of the switches. A well-known and apparently much-used type is 
the so-called "throttle" magnet. Thert the throttle magnet was placed 
in the motor circuit, which responded to the amount of current in the 
circuit, and whenever that current exceeded a safe lirait the throttle 
magnet suspended the progressive action of the successively acting 
résistance magnets. (See Fraser patent, No. 655,335.) 

In another type of controller, illustrated by the Cutler patent, No. 
653,470, the résistance magnets were so connected with the terminais 
of the motor armature as to be responsive to the increasing counter 
electromotive force of the motor, each magnet operating at a certain 
point in the building up of the counter electromotive force ; hence the 
magnets would successively act to diminish résistance, as the counter 
electromotive force increased and the current consequently became 
iess. 

The rate of progress in both thèse types of controller varied with 
the electrical conditions. In many cases, however, it is possible to dé- 
termine beforehand the rate of progress at which it is desired that 
the switches should act, since the motor conditions will not vary ma- 
terially. In such a type of controller the résistances should be re- 
moved in succession, with a definite period of time between the op- 
ération of the succeeding résistance switches. 
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The advantage of this type of controller is that it makes a sim- 
ple form, free from complications, and has the qualities, as stated 
by the expert Bentley, of "a clean, positive, and strong action of the 
résistance switch at a perfectly definite time, which can be readily 
and certainly set to suit the particular requirements of the individual 
installation." It is such a "time limit controller" which is the subject 
of the claims of the Linn patent in controversy, and which it is as- 
serted has been made and sold by défendant in infringement of Linn's 
patent. 

The issues in the case are clean-cut and are unusually free from 
side complications or questions. The important and fundamental 
point to be determined is whether the L,inn patent has been anticipated, 
or is invalid for want of invention in view of the prior art. 

While the electrical art has many difficulties for the layman, and 
has developed a language of its own, yet the controversy hère does not 
suggest difficulty, once the question is grasped and the terms of art are 
understood. I shall not set forth définitions, nor the various accepted 
laws relating to the flow and action of the electrical current, for I am 
assuming that this opinion is for the information of litigants and coun- 
sel versed in the subject-matter. 

What Linn accomplished was to obtain a desired resuit by mechan- 
ical means, and in this respect he originated an entirely new conception. 
The mechanism itself was not novel, but Linn's thought was that the 
time interval between the closing of the contacts of one magnet to 
govern its section of résistance and the closing of the similar speed- 
controHing contacts of the next magnet should be governed by freely 
and quickly operating each magnet to close its speed-controlling con- 
tacts as soon as its actuating circuit is closed, and then providing by 
mechanical means a definite time interval between the closure of thèse 
contacts and the closure of the actuating circuit of the next magnet. 

When the actuating circuit of a résistance magnet is closed, the 
magnet acts immediately to close its own main contacts, which eut out 
the résistance, but does not cause the closing of the actuating circuit 
of the next magnet until after a definite time limit; this delay being 
secured specifically by retarding through a dashpot arrangement of 
common type, the supplemental contacts which control the actuating 
circuit of the succeeding magnet. Linn's purpose, and the broad prob- 
lem with which he was dealing, are aptly set forth by him as follows : 

"The présent invention relates to a System of control employing a controller 
of the separately actuated contact type in which the several controller con- 
tacts are operated by means of circuit connections so arrangea that the Sys- 
tem will be automatic, or at least partîally automatlc, In Its opération. In 
such a System the circuit connections betvVeen the master-controUer and the 
actuatlng-winding of the controUer-contacts are so arrangea that a circuit 
may be completed from a suitable- source of supply through the actuatlng- 
winding of one or a number of the controller-coutacts, and means are pro- 
vlded whereby the opération of the said contact or contacts connects the 
actuatlng-winding of a succeeding contact to the control System, the latter 
contact also operating to connect the actuatlng-winding of still another con- 
tact to the control System, and so on, so that after the actuatlng-circuit at the 
mastor-controller has been closed certain of the controUer-contacts wlU opér- 
ât*, automatically in succession to perform a desired function, such as the 
cuttlng out of the résistance in the motor-circuit. In such a System means 
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has also been provlded for stopping the successive opération of the cont.-icts 
whenever the current in the controUed circuit rises above a predetermiiieii 
limit. In a System of the character above descrlbed, the several contacts that 
are successively aetuated are liable to follow eaeh other too rapidly, if somo 
means is not provlded for retarding their opération; and my présent inven- 
tion has for one of Its objects to provide an Improved retarding means, whicli 
wlll operate to retard the opération of each succeeding eontroller-contact with- 
out interfering with the free opération of each Individual contact as soon as 
its aetuatlng-circuit has been dosed. The use of such retarding means will 
compel the opération of the several contacts at deflnite intervais, which may 
be adjusted once for ail in any tarticular System." 

The défendant introduced in évidence various patents of the prior 
art, some relating to controllers of the movable arm type, and others to 
controUers of the separately actuating contact type. It is iinnecessary 
to refer to the first-mentioned class of controllers. In respect of the 
separately actuating type the références are the Ihlder patent, No. 
612,629, of 1898, the Fraser patent. No. 655,335, of 1900, the Cutler 
patent, No. 653,470, of 1900, and the Shepard patent, No. 673,731 of 
1901. 

The Ihlder patent is probably the best référence, but it is unneces- 
sary to discuss its characteristics in détail, for it lacks at least one 
of the vital and essential f eatures of the Linn patent, to wit, means for 
securing a definite time interval without interfering with the free op- 
ération of the individual contacts. In the Fraser patent there is no 
time interval System, and in the Shepard patent there is no time inter- 
val theory or opération. In the so-called second Cutler patent, Cutler 
delays his magnet after its actuating-circuit has been closed, and thus 
proceeds upon a theory the reverse of that of Linn, who delays the 
closing of the actuating-circuit, but pemiits no delay in the magnet after 
such closing of the actuating-circuit. 

I fuUy agrée with the contention of plaintiff that the Ihlder and sec- 
ond Cutler patents, showing as they do a counter electromotive force 
System, and the Fraser patent, showing as it does a System of retarda- 
tion by motor current, are the antithèses of a definite time-limit Sys- 
tem, because they are designed to delay or expedite the cutting out 
of résistance sections, according to the hold on the motor and other 
varying electrical conditions. The expert Bentley briefly and clearly 
sums up the situation as follows: 

"The chief advantage is that the time interval Is thereby made deflnite and 
certain, belng determined solely by a spring puUing against the dashpot, and 
not by a magnet puUing against a dashpot, or other retarding means. A 
magnet Is an electrical device; its strength dépends on the strength of the 
electric current in Its colis, and the electric current in its colis is variable in 
practice, as I hâve heretofore fully polnted out. Accordingly, in any system 
in which the time interval is determined by a retardation applied to the 
magnet itself, one of the factors vehich détermines the time interval Is a 
variable, which fluctuâtes in value very npaterially, and consequently the time 
interval will vary, Instead of belng certain and deflnite. On the contrary, 
Linn's time interval is obtained without any balancing of retarding means 
against the operating current of the magnet, which current, as soon as it 
enters the magnet coil, produces a free opération of the résistance contact 
without any interférence of any kind. The timing is ail done before this by 
means solely of the spring acting against the dashpot The spring and dash- 
pot are mechanical devices, standing outslde of the electrical arena, indlfEer- 
ent to ail of the variations in speed, counter electromotive force, Une voltage. 
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motor current, motor load, etc. Tliey are of a certain aiicl defiiùtp (■'■..■"•acipr, 
and are used by Linn in sueh a way as to give a defiulte and certain value to 
the time interval." 

From the foregoing facts and observations it must be concluded 
that the défense of anticipation has failed. 

It is not contended, nor is it a fact, that the Linn system has rev- 
olutionized the art, and has thereby supplanted other Systems. It em- 
bodies however, a new thought capable of practical use in a difficult 
art, whose progress is developed often step by step by men usually of 
more than average scientifîc equipment ; and a new conception of that 
character is well entitled to be considered as invention, and not merely 
the slight forward step which falls this side of that coveted field. 

Upon the question of infringement it is contended by défendant 
that the claim should be closely and narrowly construed, and nonutility 
is strongly urged. There is really no question of utihty in the case, be- 
cause I hâve no doubt upon the proposition of invention which would 
call utility to the rescue to résolve a doubt in favor of the patent. We 
are not dealing hère with the fair limits of the scope of the claims, for 
it is quite enough that the défendant, in its device, has adopted every- 
thing essential in the Linn claims. 

Each System belongs to the separately actuating controller type, each 
magnet governs the actuating circuit of the f ollowing magnet by means 
of supplementary contacts which close after a definite time interval 
governed by a spring and dashpot, and each magnet closes its own con- 
troller contacts without any delay or interférence. The similarity of 
the Systems is well illustrated and discussed in the évidence, and is 
visually apparent on examination of defendant's structure. 

Finally, I am unable to see how the question of infringement is af- 
f ected by the fact that défendant employs an alternating instead of a 
direct current system. I am of opinion, therefore, that claims 1, 2, 3, 
and 4 are infringed, as well as valid. 

In view of the fact that défendant was called upon to resist claims 
27 and 28, and that thèse were withdrawn, I will award only half costs 
to plaintiff. In other respects, plaintiff will hâve the usual decree. 

In conclusion, I take pleasure in stating that the case, as developed 
and presented, is a model of what can be done on a printed record, 
where no question of prior use is involved, and where, owing to the 
nature of the art, satisfactory statements of the points in controversy 
can be worked out in dépositions. Each side called but one expert, 
who testified clearly and f airly from his point of view, and counsel con- 
fined themselves strictly to the issues, with the resuit that the subject- 
matter was condensed into a comparatively short record. The argu- 
ments and présentations of counsel enabled the court quickly to under- 
stand, at least, what was involved in the controversy, and made what 
seemed a difficult task agreeable, interesting, and instructive. 



662 221 FEDERAL REPORTER 

EBAD MACH. CO. v. JABURG et al. 
(District Court, S. D. New York. February 27, 1915.) 

1. Patents <ê=>328— Infringement — Cake-Mixing Machine. 

The Read patent, No. 966,765, for a cake-mixing machine, held In- 
frlnged by a machine which, in place of the vertical screw of the patent, 
employs a différent, but mechanically équivalent, device for adjusting the 
position of the bowl support. 

2. Patents ®=»22 — Infbinqement — Mechanical Equivalents. 

A patentée of a nev^ machine or combinatlon necessarlly claims and se- 
cures a patent for every mechanical équivalent for that device or com- 
binatlon, and whether parts of two machines are mechanically équivalent 
is to be determined by their functions, and the principles of their con- 
struction and opération, and not by their form. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 24; Dec. Dig. 
<S=>22.] 

In Equity. Suit by the Read Machinery Company against John 
Jaburg and Hugo Jaburg, copartners as Jaburg Bros. On motion for 
supplemental injunction. Granted. 

See, also, 218 Fed. 989, 133 C. C. A. 672. 

Edmund Wetmore and Oscar W. Jeffery, both of New York City, 
for complainant. 
A. G. N. Vermilya, of New York City, for défendants. 

HUNT, Circuit Judge. [1] Défendants are now selling a machine 
in which, in place of a vertical screw for raising and lowering the 
bowl, there is a chain which is operated by a train of reducing gears 
and other mechanisms, some of which are not material to this présent 
motion. The invention patented being for a combination (whether of 
old or new éléments is not now material) so arranged as to unité in 
producing a novel and useful resuit, it is the combination which will 
be protected, and the essential point is: Does the défendants' substi- 
tuted mechanism for raising and lowering the bowl corne within claims 
6 and 10 of the Read patent? 

Défendants' machine shows: (1) Means for changing the speed; 
(2) means for effecting the planetary motion of the beater ; (3) means 
for adjusting the position of the bowl support with practically the 
same précision and facility of opération as the means for adjusting 
the bowl in the patent in suit. 

Défendants urge that they should not be enjoined, because they hâve 
made a substantial change by using, instead of the vertical screw, 
which is one of the éléments of the combination, a rack and pinion, 
which is not the équivalent of the vertical screw; and they point out 
that in the opinion of the court heretofore filed stress was laid upon 
the point that a vertical screw and a rack and pinion are not mechani- 
cal équivalents in the situation or environment used in the patent in- 
volved. But it is fair to construe the language of the court used 
in the opinion as addressed to the particular device then in évidence, 
which showed a rack and pinion as testiiîed to. And now, on this mo- 
tion, by a parity of reasoning, the court will look at the particular 

®=3For other cases see same tODlo & KEY-NUMBER In ail Key-Numbered Digests & Indexas 
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•device made by the défendants, to see whether or i.dt ît is the same 
thing as was before the court at the former hearing, and whether, with 
modifications and altérations, it is, as to the results accomplished, the 
substantial équivalent of the vertical screw. I do not understand that 
the court should limit the claims of the patent in suit with mathemati- 
cal nicety to the précise means set forth in the claims, and deny plain- 
tiff relief, if it is found that the défendants are using, not a screw, 
but, as a substitute therefor, a chain and a séries of gears with a 
latch to lock them in position, if the resuit of such a ruling will be to 
enable défendants to keep the invention which the court has decreed 
belonged to the plaintiffs. 

It is, of course, correct that one of the éléments of the combina- 
tion set forth in the sixth and tenth claims in suit is a vertical 
screw engaging the bowl support for adjusting the position thereof. 
The screw, as shown in the drawings and description of the patent, 
extends from the bottom to the top of the machine through the thread 
in the bowl support. By means of a hand wheel, with a handle at- 
tached, at the top of the machine, the screw is turned, and, engaging 
in the threads of the bowl support, moves the same up or down 
according to'the direction in which the hand wheel is turned. In the 
Townsend patent. No. 989,733, Exhibit L in the main suit, the verti- 
cal screw is carried, as in the patent in suit, to the top of the machine, 
where the hand wheel is located. In the machine which défendants 
are now putting out, the hand wheel is in the same position as in the 
old "Triumph" machine, which was before the court at the trial, and, 
as is shown in the drawing of the Lynn "Superior" machine, the hand 
wheel turned a shaft geared to the wheels, which imparted movement 
to the bowl support. 

Professor Main, referring to drawings accompanying the affidavits 
for supplemental injunction, marked "Plaintiflf's Exhibit A" and 
"Plaintiff's Exhibit B," describes the machine in this language: 

"At the outer end of the shaft 64, upon which said sprocket is mounted, Is 
a wheel with a handle. This handle is attached through a spring to a latch, 
which engages in any one of 24 slots in the periphery of the circular loeking 
plate 72, so that when the handle is pulled away from the wheel the latch is 
removed, thereby enabling the operator to tnm the wheel and revolve the 
shaft 6-i, whereby motion is communicated to the sprocket in a manner which 
I am about to describe, and when the handle is released the spring retracts 
and the latch falls into one of the 24 slots, thereby loeking the shaft against 
movement. Power Is communicated from the wheel to the sprocket as fol- 
lows: When the handle is turned the shaft 6i is revolved, and, with It the 
gear 70, which tums the larger gear 69, which carries with it the smaller 
gear 67, which in turn meshes with a larger gear 66, which carries with it the 
sprocket 62, which in turn carries the chain, as above stated, ail as described 
more in détail in Mr. Klein's affidavit. It is obvious that the purpose and re- 
suit of Interposing the gears 70, 69, 67, 66, and 62 between the hand wheel 
and the chain is to Increase the power exerted and reduce the speed of move- 
ment of the bowl support, and at the same time, in connection with the said 
handle with its spring and the latch carried thereby, to enable the operator 
of the machine with one hand to obtain a minute vertical adjustment of the 
position of the bowl." 

The adjustment that can be made is so perfect that it will obtain 
one twenty-fourth of a révolution of the hand wheel, and there is se- 
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cured vertical adjustment or movement of the bowl of approximately 
one-fiftieth of an inch, which effects the same minute adjustment and 
support of the bowl and contents as resulted from the screw adjust- 
ment used in the Read combination. Professer Main expresses the 
opinion that the adjustment is practically as accurate as that to be 
obtained by the screw device, and is therefore, for précision of ad- 
justment and reliability of support, amply sufficient for the purposes 
of the operator. Again, in speaking of functional opération and the 
advantages of the opération of the mechanisra now used by the de- 
fendants, he says that the more complicated device performs the same 
function as the screw of the plaintiff's patent: 

"The speed-reduclng gears In defendant's device enable the operator to ob- 
tain the slow, powerful movement vchich In the Read machine is obtained by 
means of the screw. The spring handle and latch serve to clamp the train 
of gears in position, thereby sustaining the weight of tlie l>owl and contents, 
and ail of this is elïected by the operator using but one hand." 

The predominating feature is that, by mechanism now adopted by 
the défendants, there is performed exactly the same function attained 
by the vertical screw, in that the bowl may be raised and lowered with 
one hand slowly, gradually, and automatically, holding the bowl in 
position. And this point particularly stands f orth : That, when the 
operator removes his hand, automatically the bowl stops and remains 
where he leaves it, without requiring him to use a pawl or any other 
mechanism to hold it in place. It is true that Professor Main's tes- 
timony upon the original trial was accepted by me as explanatory of 
the mechanism of the device involved in the paient in suit and in other 
patents, for he made it clear that, in the rack and pinions to which he 
referred, as in the Chittenden patent, No. 890,604, for each entire 
révolution of the pinion the rack was shifted for a distance équiva- 
lent to the circumference of the pinion — usually several inches — and 
that a clamp or ratchet and pawl was required in connection with the 
rack and pinion to hold the rack and its attachments in a given place 
after the pinion had been revolved a certain distance. And he showed 
that the vertical screw was plainly much slower, more powerful, and 
far more accurate, not to mention the practical disadvantages accom- 
panying the use of racks, pinions, levers, and like devices, in machines 
for mixing dough. 

Equally clear does he now make it that the défendants' device un- 
der examination is not such a rack and pinion, but is one, no matter 
what it may be called, which is not subject to the objections described 
as inhérent in the ordinary rack and pinion, but does include a move- 
ment which, for the spécial purposes of a machine of the type herein 
involved, becomes the mechanical équivalent of the vertical screw and 
hand wheel of the Read machine. The élimination of the disadvan- 
tages described as inhérent in the use of racks and pinions and ratchets 
and pawls has apparently been accomplished by the mechanism of 
the défendants in their présent machine. Furthermore, ail the advan- 
tages of the bowl-raising mechanism used in the patented combina- 
tion are to be found. 

Défendants are not using the Chittenden device, inasmuch as their 
"sprocket and chain," or "rack and pinion," whichever may be re- 
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fined verbally, avoids the very disadvantages of the Chittenden rack 
and pinion by embodying the advantages and functions of the verti- 
cal screw. We then hâve a change in the élément of the combination 
which is fairly to be regarded as the mechanical équivalent of the 
élément of the patent. The substitution made by the défendants in 
their chain and reducing gears requires no altération or modification 
in the rest of the machine, which in ail other material respects is the 
same infringement. 

Read was not limited to a screw by reason of his proceedings in the 
Patent Office. He not only never accepted the rack and pinion of the 
Chittenden patent as the équivalent of the screw he showed, but firmly 
asserted that it was not applicable to his device. Nor does there ap- 
pear to be limitation upon the claims of Read, by which they would 
be denied the libéral range of équivalents to which the position of the 
patent in the art may entitle them. 

[2] The doctrine of the courts is that; 

"One who claims and secures a patent for a new machine or combination 
ttiereby necessarily claims and secures a patent for every mechanical équiva- 
lent for that device or combination, because within the meaning of the patent 
law every mechanical équivalent of a device is the same thing as the device 
itself." 

In a learned opinion based upon the principle stated Judge Sanborn, 
in Kinloch Tel. Co. v. Western Electric Co., 113 Fed. 652, 51 C. C. A. 
362, wrote: 

"In determining vrhat is a mechanical équivalent of a given device, where, 
as in the case at bar, form is not the essence of the invention, forms and 
names are of little significance. The slmllarities and différences of machines 
* * * are to be determined by the offices or functions which they perform, 
by the principles upon which they are constructed, and by the modes which 
are used in their opération. A device which is constructed on the same prin- 
ciple, which bas the same mode of opération, and which accomplishes the 
same resuit as another by the same or by équivalent mechanical means, is the 
same device, and a claim in a patent of one such device claims and secures the 
other." 

It is not necessary that a function always be performed in identi- 
cally the same way or to the same extent. Theoretically there may 
be a différence, but if, in the practical opération, the one machine per- 
forms to an appréciable extent the same function as the other, in- 
fringement may be claimed. Beach v. Inman (C. C.) 75 Fed. 840; 
Sly Manufacturing Co. v. Russell & Co., 189 Fed. 61, 110 C. C. A. 
625. 

My conclusion is that, on the proofs, défendants' new machine must 
be held to embody the patented invention, and défendants should be 
enjoined as prayed for. Machine Co. v. Murphy, 97 U. S. 120, 24 
L. Ed. 935 ; Hoyt v. Horne, 145 U. S. 308, 12 Sup. Ct. 922, 36 L. 
Ed. 713; Cimiotti Unhairing Co. v. American Unhairing Machine 
Ce, 115 Fed. 498, 53 C. C. A. 230; Hutter v. De Q. Bottle Stopper 
Co. et al., 128 Fed. 284, 62 C. C. A. 652; Walker on Patents, p. 310. 

The motion is granted. 
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JEOLIAN CO. V. WANAMAKER et al. 

Plstrlct Court, D. Oonnectlcut. Mareh 17, 1915.) 

No. 1392. 

1, Patents <®=>328 — Invention — Impeovement in Pianos. 

The Votey patent, No. 780,078, for an improvement in pianos, wliich con- 
sista essentially of a pneumatie player attachment for grand pianos, held 
void for lack of invention, in view of the prior art. 

2. Patents ®=>27 — "Patentable Invention" — Transfeb of Device to Anal- 

OGOUS Aet. 

The transfer of a device well known in one art to an analogous art, 
where it performs the same functlon, does not constitute "patentable in- 
vention." 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 31, 32; Dec. 
Dig. ■©=27. 

For other définitions, see Words and Phrases, First and Second Séries, 
Invention.] 

In Equity. Suit by the .(î^olian Company against John Wanamaker 
and another. On final hearing. Decree for défendants. 

George D. Beattys, of New York City, and George D. Seymour, 
of New Haven, Conn., for plaintiff. 

Frederick P. Fish, of Boston, Mass., and John P. Bartlett and 
Robert C. Mitchell, both of New York City, for défendants. 

THOMAS, District Judge. This case arises upon a bill in equity 
praying for an injunction and an account of profits and damages for 
the infringement of letters patent of the United States, No. 780,078, 
granted to the plaintifï, as assignée of Edwin S. Votey, for certain new 
and useful improvements in pianos. The défendants hâve answered, 
denying the validity of the patent, and further denying infringement 
of any vaHd patent of the plaintiff. Evidence has been taken by the 
parties, and the case has been heard at final hearing upon the pleadings 
and proofs. 

[1] The subject-matter of the patent, as stated in the spécification, 
relates more particularly to combined pneumatie and manually operated 
grand pianos, and the spécification goes on to state that the objects of 
the invention are : 

"To enable a grand piano to be played by pneumatie apparatus and de- 
vices mcorporated \n the construction of the piano, vs-hile at the same time 
afCordlng provision for playing the piano manually, IC deslred, wlthout re- 
moving or altering any of the pneumatie playing devlces. Another object of 
the invention is to construct the playing apparatus as a permanent part of 
the grand piano, wlthout altering to any great degree the gênerai form of the 
construction, so that the instrument as a vsfhole forms a complète pneumatie 
and manually operated grand piano, pleaslng in appearance, readily con- 
troUed, easUy interchanged, and efficient in opération. Further objects of 
the invention wlll hereinafter appear; and to thèse ends the invention con- 
sists of a combined pneumatie and manually-operated grand piano for carry- 
ing out the above objects embodying the features of construction, combinations 
of éléments, and arrangement of parts, having the gênerai mode of opération 
substantially as hereinafter fully descrlbed and claimed Ln thls spécification 
and shown ln the accompanylng drawlngs," 

^zz^^QT oifter cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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It is conceded that the pneumatic playing devices were old and in 
use in every respect prior to the date of the alleged invention, in con- 
nection with upright pianos. The plaintiff is a manufacturer of both 
pianos and player apparatus thereof. The défendant Wanamaker is a 
vendor only of the alleged infringing devices, the player mechanisms 
for which are made, assembled, and installed by the défendant the Wil- 
cox & White Company, which is not itself a manufacturer of pianos, 
and which is the real défendant in the case. 

The patent in suit contains 63 claims, but the charge of infringement 
is restricted to claims 1, 2, 4, 13, 16, 17, 19, 28 to 31, 40 to 51, 53 to 57, 
and 60 to 63. The arguments of counsel at the final hearing and the 
briefs submitted bring the issue to one of patentability exclusively, 
for, if the patent is valid, it is, without any question, infringed. 

The claims are ingeniously drawn, and are a multiplication of the 
permutations of ail the possible combinations of the parts or éléments 
forming the alleged combinations. In the view of the case taken by the 
court, it is unnecessary to analyze, classify, or differentiate thèse 
claims. Briefly, the patentée has sought to monopolize in every pos- 
sible way, in grand pianos, the placing of player mechanisms, which 
were old in upright pianos, although a careful reading of the patent 
and its accompanying drawings suggests very grave doubt whether 
there is sufficient information contained therein to enable one to build 
an operative grand piano with a piano player attachment ; but, be that 
as it may, the case can be rested on the sole question : Did this plac- 
ing of old mechanism require any new mechanism, or involve any new 
mode of opération or new function, or accomplish any new resuit? If 
it did, there may be a patentable invention ; if it did not, the changes 
made by the patentée are a mère carrying forward of an old process to 
perform an analogous or "double" use, and not patentable. 

Any broad and comprehensive définition applicable to ail cases, dis- 
tinguishing invention from "double use" or "mechanical skill," must 
hâve its faults and is perilous, for the line can never be drawn in ad- 
vance of the case presented. Each case is necessarily sui generis. The 
substantial question is: What did the patentée do? It is to be no- 
ticed that there is no attempt, in the spécification of the patent in suit, 
to describe the player mechanism with which it is concerned. The pat- 
entée, in his spécification, simply contents himself with diagramatic 
descriptions of the location in a grand piano of the several groups or 
devices which compose the player mechanism, and which, prior to the 
alleged invention of the patentée, were divided into three gênerai 
groups of devices located in or under upright pianos : (1) Power 
mechanism ; (2) action mechanism ; and (3) note-selecting mechanism. 
The functions of thèse mechanisms are not in any way changed or 
enlarged in the spécification of the patent in suit; neither is their mode 
of opération, and there is no change in the resuit. Théodore P. Brown, 
of Worcester, had, as early as 1896, accomplished the same resuit in 
upright pianos which is disclosed in his patents, Nos. 581,390, 584,492, 
and 594,981, and which prior use and patents antedated by a considér- 
able time the date of the application for the patent in suit. The Kuster 
patent, No. 640,922, and Parker's player grand, No. 587,270, each of 
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which also antedates the alleged invention, both show in one way or 
another thèse prier éléments united for successfuUy combined action 
in upright pianos. 

The same is true of other prior patents relied upon by the défend- 
ants, noticeably the Pain patent, No. 412,657; the Wells patent, No. 
462,460; the Hedgeland patent, No. 595,710; the Pain patent. No. 
726,981; the Bessier patent, No. 729,260; the Danquard patent. No. 
766,601 ; and the Smith British patent of 1879, No. 4,348. The prior 
art, as disclosed in the defendant's évidence, shows conclusively, first, 
that mechanical player pianos are old ; second, that music roll mechan- 
ism, including the trackér-board and music roll mechanism, was located 
within upright piano player cases above the keys, and back of the front 
panel, a considérable time prior to the patent in suit ; third, that the lo- 
cation and function of the expression controlling levers, as claimed by 
the patentée, is old ; fourth, that the location of the tracker-board and 
music roll mechanism above or below the keys in pianos generally, 
without specifying either upright or grand, as is particularly shown in 
the Smith British patent of 1879, was old and disclosed equivalency. 

Furthermore, the prior art discloses that, for a considérable time 
prior to the invention of the patent in suit, upright piano cases were 
enlarged and extended without altération of tlieir gênerai appearance, 
and their keys elongated to accommodate the location of rolls and 
tracker-boards above the keys, and in the case of some manufacturers, 
at least, grand piano cases had been provided with space to accom- 
modate the player mechanism above the keys and behind the front 
board of the panel of the piano. 

The court is bound to take-judicial notice of the fact that a prin- 
cipal reason why thèse attachments had not been previously used with 
grand pianos was that the cost of the grand piano was, in itself , much 
greater than an upright, that the expérimental work with automatic 
players naturally began with the cheaper pianos, and that the préju- 
dices against mechanical piano playing were deeper seated and more 
lingering with grand piano makers and users, so that the tendency 
was naturally to advance along the lines of upright player pianos 
rather than of the grand player pianos. Brown et al. v. Piper, 91 U. S. 
37, 23 L. Ed. 200; Terhune v. Phillips, 99 U. S. 592, 25 L. Ed. 293; 
Phillips V. Détroit, 111 U. S. 604, 4 Sup. Ct. 580, 28 L. Ed. 532; Black 
Diamond Coal Mining Co. v. Excelsior Coal Co., 156 U. S. 611, 15 Sup. 
Ct. 482, 39 h. Ed. 553. 

Whatever altérations there were in the upper front portion of a 
grand piano to facilitate the application of a playing apparatus were 
obvions and purely mechanical, and involved nothing more than the ex- 
ercise of what any skilled mechanic or designer could and would natu- 
rally do. 

[2] This analysis of the prior art forces the conclusion that the new 
use contemplated by the patentée was so nearly analogous to the for- 
mer one that the applicability of the devices to their new use did not in- 
volve the exercise of the créative mind, and was not patentably novel, 
within the meaning of the patent law. Authorities may be cited at 
length to sustain this position. 
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Brill V. Washington Railway & Electric Co., 215 U. S. 527, 30 Sup. 
Ct. 177, 54 L. Ed. 311 (1910), is the most récent authoritative exposition 
of this rule by the Suprême Court. It was there held that devices 
used in connection with steam railway cars are not patentable as new 
inventions when applied to street railway cars, even though a long 
time had elapsed between their first use and their application to street 
cars. The opinion of the court, delivered by Mr. Justice Holmes, is a 
statement and application of the principle applied in Pennsylvania Rail- 
road V. Locomotive Truck Co., 110 U..S. 490, 4 Sup. Ct. 220, 28 L. Ed. 
222, where it was held that the combination with a locomotive engine 
of a truck of which the kingbolt forming the connection to hold the 
truck to the engine passed through a bolster and an elongated opening 
in the plate or platform of the truck, so as to allow the truck to hâve 
a latéral motion beneath the bolster, did not constitute invention, inas- 
much as the same kind of trucks had been before that combined with 
railway cars for the same purpose. 

Other leading cases directly in point, are Heald v. Rice, 104 U. S. 
737, 26 L. Ed. 910; Stephenson v. Brooklyn Railroad Co., 114 U. S. 
149, 5 Sup. Ct. 777, 29 L. Ed. 58 ; Aron v. Manhattan Railway Co., 132 
U. S. 84, 10 Sup. Ct. 24, ZZ L. Ed. 272; Mast, Foos & Co. v. Stover 
Mfg. Co., 177 U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 856; Capital Sheet 
Métal Co. v. Kinnear & Gager Co., 87 Fed. 333, 336, 31 C. C. A. 3; 
Bâtes Machine Co. v. Excelsior Heater Co., 89 Fed. 498, 504, 32 C. C. 
A. 267; J. H. Sager Co. v. Emil Grossman Co., 203 Fed. 996, 998, 122 
C. C. A. 296. In ail of thèse cases there was simply a mère change 
in location, without change of function or mode of opération, and in 
each case it was held that there was no invention. 

In reaching this conclusion I am not unmindful of the légal pre- 
sumption arising f rom the grant of letters patent and the law with réf- 
érence thereto as laid down in many cases cited by the plaintiff. Nor 
hâve I overlooked the rule as to the burden of proof concerning prior 
knowledge and use, enunciated by the Suprême Court in Deering v. 
Winona Harvester Works, 155 U. S. 286, 302, 15 Sup. Ct. 118, 39 L. 
Ed. 153, and which is clearly stated by Judge Coxe in Young v. Wolfe 
(C. C.) 120 Fed. 956, 959. From a careful examination of the évidence 
and the prior patents, I find that the défendants hâve complied with 
this rule, and hâve established the facts beyond a reasonable doubt. 

The bill of complaint may be dismissed. Let a decree to that efïect 
be entered. 



COULSTON et al. v. H. FRANKE STEEL RANGE 00., Inc. 

(District Court, N. D. Ohio, E. D. March 8, 1915.) 

No. 273. 

1. Courts iS=347 — Bquitt— Answeb— Form and Sutticiency. 

Under equlty rule 30 (198 Fed. xxvi, 115 C. C. A. xxvi), provldlng that 
the answer shall In short and simple terms set out the défense to each 
claim asserted by the bill, omltting statements of évidence and avoidlng 
any gênerai déniai, but speeiflcally admitting, denying, or explaining the 

©^ssfor other cases see same topic £ KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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facts upon whlch plaintiff relies, and that the answer mnst state In short 
and simple form any couuterclaim arising out of the transaction which 
Is the subject-matter of the suit, and may set out any set-oiï or counter- 
claim, such answer should eontain a gênerai or spet'iflc déniai of each ma- 
terial allégation controverted by the défendant, and a statement iu ordi- 
nary and concise language of any new matter constitutfng a défense, coun- 
terclaim, or set-ofC. 

[Kd. Note.— For other cases, see Courts, Cent. Dig. § 921; Dec. Dlg. 
(S=>347.] 

2. Patents <S=3310— Infbinqement Suits— Pleadino — Stifficienct or An- 

swer. 

Under equlty rule 30, where, in a patent case, défendant pleads a mirn- 
ber of patents as showing the state of the prior art, upon which the 
claims of Invalldity and llmlted scope of complalnant's patent are based, 
he will be required on motion to set forth in what respects each of the 
patents pleaded by him discloses any of the éléments or combinations of 
éléments described in plaintlfC's patent, and in what respect they négative 
the novelty and invention of the device therein shown and described. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. ®=>310.] 

3. Patents <@=>310 — Infrinqement Suits— Pleadino — Stifficienct of An- 

swer. 

It was not a ground for denying an application to require the défend- 
ant in a patent case to malîe its answer spécifie, by staUng in what re- 
spects patents pleaded as showing the state of the prior art disclosed any 
of the éléments or combinations of éléments described in plaintlfC's pat- 
ent, or negatived the novelty and invention of the device therein shown and 
described, that défendant did not know whether plaintiff intended to 
claim that ail of the parts in the construction involved were old, but that 
the combination itself was new, or that the claims of the patent specifled 
some new élément, or new form of an old élément, as défendant, by the 
timely interposing of a motion, might hâve secured a sufflcient définition 
of the claims iu the bill to enable him to know just what case he lias to 
meet. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 507-540; Dec. 
Dig. ®=3310.] 

In Equity. Suit by Earl V. Coulston and another against the H. 
Franke Steel Range Company, Incorporated. On motion to require 
défendant to make its answer more definite and certain. Motion sus- 
tained. 

Weed, Miller & Rothenberg, of Cleveland, Ohio, for complainants. 
Thurston & Kwis, of Cleveland, Ohio, for défendant. 

CLARKE, District Judge. This cause came on for hearing upon the 
motion of the plaintiff that the défendant be required to make its an- 
swer more definite and certain, by setting forth in what respects each of 
the patents pleaded by référence in paragraph 8 of the answer disclos- 
es any of the éléments or combinations of éléments described in plain- 
tiff's letters patent, and in what respect they négative the novelty and 
invention of the device shown and described in complalnant's letters 
patent set forth in the bill of complaint. 

[ 1 ] This court is in entire sympathy with this motion, believing, as 
we do, that the pleading objected to by the motion does not conform to 
the provisions of equity rule No. 30 (198 Fed. xxvi, 115 C. C. A. xxvi), 

•©EsFor other cases see same toDic & KEY-NUMBBR In ail Key-Numbered Digests & Indexas 
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requiring the défendant in its answer to set out its défense to each claim 
asserted by the bill in short and simple ternis. It seems to me to be the 
purpose of this rule to establish in equity cases substantially the ruie of 
pleading provided by such Codes as that of the state of Ohio, the re- 
quirement of which with respect to the answer in a case either at law 
or in equity is that it shall contain a gênerai or spécifie déniai of each 
materiaî allégation controverted by the défendant, and a statement in 
ordinary and concise language of any new matter constituting a dé- 
fense, counterclaim, or set-off. 

[2] It is the practice in patent cases for counsel to refer to a great 
number of patents as showing the state of the prior art upon which the 
claims of invalidity and limited scope of the patent sued upon are based, 
and when the case cornes to trial it is usual to find counsel relying upon 
only a very small number of such patents, and often upon one, or at 
most a few of the many features contained in them. 

In a récent case this court had as many as 30 patents pleaded and 
introduced in évidence as indicating the state of the prior art, but in 
argument of counsel référence was made to not more than 3 or 4 of ail 
this number. In another case recently before this court, the défendant 
pleaded perhaps a dozen United States and f oreign patents as necessary 
to show the state of the prior art, which was relied upon to defeat the 
patent sued upon. The patent in issue in this same case had been be- 
fore the courts of the Western district of Pennsylvania in an earlier 
case, and in that case in the answer there was référence to about 130 
patents, of which only 12 or 13 were relied upon on the trial. In an- 
other récent case before this court the bill declared upon some 20 claims 
in a patent, but when the case was called for trial counsel voluntarily 
limited their claim of right to only 2 of thèse 20 claims of the patent. 
This court bas under considération now a case in which there hâve been 
introduced in évidence 49 United States patents, 7 foreign patents, 59 
publications, and 16 prior uses, making in ail 131 items of évidence, and 
of thèse not more than a dozen are referred to in argument. 

It is plain that from this manner of pleading it results that a trial 
court has no guide whatever, when hearing oral testimony, for deter- 
mining what is relevant and what not relevant to the issue, when the 
state of the prior art is relied upon as a défense. It is obvions, also, 
that under the former, practice there were means of defining the issues 
before the hearing which do not exist under the new practice, and I 
am convinced that it was the purpose of the new rules to require that 
counsel shall so study the patents upon which they intend to rely that 
in their pleadings they can state in short and simple terms just what 
they claim with respect to them, rather than to defer such study until 
after a record is made up of volumes of irrelevant matter, and then, 
by study and analysis, to pick out what is essential to a décision of the 
case. 

Counsel defending against this motion say that the practice followed 
in this answer conforms to the practice which has prevailed in this 
court for more than a score of years. This is no doubt true, but the 
very purpose of thèse new equity rules is to change this former prac- 
tice, because it has been found to be expensive to litigants, burdensome 
to courts, and a f ruitful source of delay of justice. It is also urged that 
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it is for the court to détermine vvhether the patents referred to, or any 
of them, by their disclosures négative novelty or invention. With this 
the court cannot agrée, but is of opinion that it is for the court to déter- 
mine whether the claims properly made in the pleadings in a case with 
respect to patents referred to négative novelty or invention, and that 
the new rules require this changed manner of pleading, to the end that 
such claims shall be more clearly defined in the pleadings than hereto- 
fore, so that, when cases are called for trial in open court, both judge 
and counsel may be defînitely advised as to just what the claims of the 
respective parties are. 

[3] Counsel frankly confess that in what they call "the final show- 
down" (whatever that may mean) they will not introduce ail the patents 
referred to in their answer, but they contend that until the plaintifïs 
shall so far disclose their position that the défendant may know wheth- 
er they intend to claim that ail of the parts in the construction involved 
are old, but that the combination itself is new, or whether they intend 
to contend that the claims of the patent relied upon are valid, because 
they specify either some new élément or some new f orm of an old élé- 
ment, etc., the défendant should not be required to specify what particu- 
lar défensive patent will be relied upon, or what particular thing in the 
évidence of the prior art will be relied upon as the final reason that the 
claims of the plaintiff's patent are invalid. 

To this claim of counsel the answer suggests itself that the timely 
interposing of a motion might hâve secured a sufïïcient définition of the 
claims of the plaintiffs in the bill to hâve enabled the défendant to 
know just what case it is to meet. This court cannot refrain from ob- 
serving in this connection that the old notion that a suit at law or in 
equity is chiefly a game afïording an opportunity for the matching of 
wits of counsel and for the exercise of the ingenuity of courts is fast 
giving place to the conception that suits both at law and in equity should 
be sincère and candid attempts to reach the real point of différence be- 
tween the parties to them, and to secure a just settlement of such différ- 
ence. 

With this now current conception of a suit in equity in mind, it seems 
to this court that the application of the new equity rules to patent cases 
should command the cordial support and assistance of the bar, without 
which, of course, judges will be in large part powerless to give them 
fuU eiïect. It may be that there is much in the claim often made that 
the new equity rules cannot be successfuUy applied to pleading in pat- 
ent cases, but several judges throughout the country, notably in the 
Southern district of New York and in Massachusetts, are making a de- 
termined effort to give the application of them to such cases a fair trial. 
With this efïort this court is in entire sympathy, both from its convic- 
tion that it is its duty to give effect to thèse rules prescribed by the Su- 
prême Court of the United States, and also because of its conviction 
that their application to such cases will greatly curtail the extent of 
records made up in them, and so the expense to litigants, and will re- 
suit in a genuine reform, leading to a more prompt décision of cases, 
and also to a larger measure of justice in the détermination of them. 
Delay of décision and excessive cost often defeat justice. 

The motion will be sustained. 



SMITH V. BICKFOED & FRANCIS BELTING CO. 073 

SMITH et al. v. BICKFORD & FRANCIS BELTING CO. 

(District Court, W. D. New York. Deeember 16, 1914.) 

Patents <g=>328 — Validitt and Infringement — Fibe, Alaem. 

The Smith patent. No. 850,681, for a fire and température alarm for In- 
dicating a sudden, but not a graduai, rise in température, consisting of a 
small wlre tube, closed at one end and having the open end in a closed 
chamber, in which a sudden and unusual increase of pneumatic pres- 
sure, due to a sudden expansion of the inclosed air, makes an electrical 
contact with an alarm device, while a vent permits the air to pass in 
and out slowly upon a graduai and ordinary variation of température, 
was not anticipated, and discloses patentable invention ; also held in- 
fringed. 

In Equity. Suit by George Lawrence Smith and the Aero Fire 
Alarm Company against the Bickford & Francis Belting Company. 
On final hearing. Decree for complainants. 

Clifford E. Dunn, of New York City (Gerald E. Terwillinger, of 
New York City, of counsel), for complainants. 

Griggs, Baldwin & Baldwin, of New York City (William Lawrence 
Marshall, of New York City, of counsel), for défendant. 

HAZEL, District Judge. This action involves patent No. 850,681, 
granted to George L. Smith, April 16, 1907, for a fire and température 
alarm or indicator. The complainants are respectively the patentée 
and exclusive licensee of the invention, while the défendant is a user 
of a fire alarm system, which is an alleged infringement of the patent 
in suit, installed by the Automatic Fire Protection Company. By hi? 
invention the patentée has provided a pneumatic fire alarm which wil' 
automatically indicate a sudden, but not a graduai, rise in température 
at any part of the room or rooms in which the apparatus is placed, or 
through which the leads pass, irrespective of the original température 
of the room or rooms. The device is operated by the expansion of air 
in a wire tubing of exceedingly small diameter and bore, which is 
strung along the ceiling of the protected area, due to a rise of tempér- 
ature, resulting f rom fire. The tubing is closed at one end, and at the 
other connected to an electric contact apparatus, which closes its cir- 
cuit whenever the pressure of the air in the tube increases. The spécifi- 
cation States that the apparatus must be so constructed that the elec- 
trical contacts may be placed outside the area where the sudden rise 
of température takes place, or is likely to take place. The patent has 
two claims, of which the first only is in controversy, and which reads 
as f oUows : 

"1. In fire and température alarms, the combination of a métal tube of 
small diameter having a correspondingly .small bore containing air and closed 
at one end, a closed chamber vyith the interior of which the open end of the 
tube communicates, said tube having a vent for permitting air to pass slowly 
to and from the bore of the tube upon a graduai and ordinary variation of 
température, and means for regulating said vent, two electrical contacts, 
means operated by a sudden and unusual increase of pneumatic pressure in 
the tube and chamber for mechanically closing said contacts, an electrical 
conductor having its ends respectively electrically connected to said contacts, 

©^jPor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and an electric battery and an alarm device located in the electric circuit com- 
posed by a conduetor aforesald, substantlally as set forth." 

It is not claimed that the patentée was the first to devise means for 
automatically indicating fire within a building, or within the Umits of 
a certain area. There concededly were other fire alarm Systems, but, 
according to the évidence, they were objectionable for one reason or 
another, failing to operate successfully, and in none of them did the 
sounding or nonsounding of the alarm dépend upon the rate of rise of 
température as distinguished from the height of température reached. 
Before the invention in suit it vsras regarded as a rather difficult prob- 
lem to devise means which would respond to the rate of rise of tempér- 
ature, rather than to a predetermined height of température, and 
quickly sound an alarm ; but Smith conceived such means, the adapta- 
tion of which obviated difficulties and objections to which fire alarm 
Systems then extant were subject. The utility of this invention, which 
made an ingenious advance in the art, is, I think, beyond question. 

Claim 1 is for a combination of old and new éléments, including, 
besides the current, electric contacts, a battery, a sounder, and a heat- 
coUecting member, together with a beat pressure detecting device. The 
beat collector comprises the small bore tubing, already mentioned, and 
its communicating connections ; while the beat pressure detecting médi- 
um comprises a vent for the tube chamber, means for regulating it, 
and a diaphragm to assist in closing the circuit by air pressure. In 
complainants' commercial form of apparatus, which substantlally em- 
bodies the combination in suit, there is contained an air vent, consist- 
ing of a small hole in the wall of the passage 5 with which it communi- 
cates, which is controUable or adjustable by a screw flattened on one 
side, with a porous washer between the screw head and shaft, which 
serves to let the air pass slowly to and from the tube during a graduai 
change of température. 

The défenses are anticipation, limitation of claim 1, and noninfringe- 
ment. A brief considération of two prior patents, only, will be neces- 
sary. The Cuttriss patent embodies, true enough, the principle of the 
rate of rise of température ; but I am doubtf ul of its successf ul opéra- 
tion. Among other things which distinguish it from the Smith patent 
in suit is the omission of metallic tubing of small bore, closed at one 
end, in connection with a closed expansible chamber. Such tubing 
and connection were essential features of complainants' combination, 
without which it would bave been impossible for the apparatus to oper- 
ate successfully. In the Cuttriss patent a rate of rise of température 
device was adapted upon a thermostatic structure, which sent in an 
alarm when the température reached 120 degrees Fahrenheit, or when 
the température rose faster than one degree per minute. 

In the Vander Weyde patent, in évidence, the object was to obtain a 
fixed température thermostatic alarm without using an electric cir- 
cuit. The alarm signal was operated when the température reached 
150 degrees Fahrenheit in the vicinity of the varions thermostats with 
which the iron tubing was connected, and consisted of spring-actuating 
plunger pumps. Although the spécification indicates tubes, yet, as 
such tubes were used to enable pumping air through them, they were 
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manifestly not tubes of small bore, such as are described in the Smith 
spécification. There were apertures or pinholes in the tubes of the 
Vander Weyde structure, enabling the air to diffuse through them dur- 
ing changes in température ; but, as testified to by Waterman, no means 
are disclosed for regulating the air so as "to discriminate between dif- 
férent rates of rise of température." Nor were the tubes of the earUer 
patent beat collectors, performing the function of the beat collectors 
in suit; and I think that, notwithstanding the usefulness of that System, 
it was impracticable as a so-called rate of rise of température fîre alarm 
System, and therefore did not Hmit the scope of claim 1 or anticipate 
the patent under considération. 

While the Patent Office was probably right in holding that there was 
no invention in the addition of a tube with a small bore to a combina- 
tion of old éléments, inasmuch as no new function was performed (see 
Westinghouse patent in évidence), even assuming that claim 1 was lim- 
ited to a fîre alarm having a régulation for the air vent, I am neverthe- 
less of the opinion that the combination bas such merit as to entitle it 
to something more than a limitation to the précise means shown for 
the régulation of the air vent. The défendant bas not omitted air vent 
régulation from his apparatus. It is true he employs for this purpose 
neither a screw, fîattened on one side, nor a porous washer, but bas 
adapted, instead, a glass tube with a capillary passage of such dimen- 
sions as permits only a predetermined amount of air to flow to or from 
the air passage. At first blush this arrangement might seem to oper- 
ate upon a différent principle from complainants' ; but on examination 
it is évident that its function is precisely that of the air vent described 
in the patent in suit, and that by such adaptation in combination with 
the other éléments of claim 1 défendant achieves the same resuit as do 
complainants. 

It is not necessary to discuss the évidence relating to the conduct of 
the individuals, McElroy and Shepherd, who, after receding from 
negotiations with the patentée for the purchase of his patent, organized 
the Company herein claimed to manufacture the infringing apparatus. 
Its character is such that this court is not inclined to adopt an unneces- 
sanly strict construction of the claim in suit in order to relieve them. 
Kampfe et al. v. Reichard (C. C.) 105 Fed. 622. 

Claim 1 of the Smith patent in suit is, in my judgment, valid, and 
infringed by the défendant company; and a decree for an injunction 
and an accounting may be entered, with costs. 
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VICTOR Tx\LKING MACH. CO. v. SONORA PHONOGHAPH CORPORA- 
TION (three cases). 

(District Court, S. D. New York. February 23, 1915.) 

Nos. 10/160, 10/161, 10/163. 

1. Patents ®=>312 — Suit fob Infhingement — Expert Testimont — Rules of 

Court. 

Rule 7 of the District Court for the Southern District of New York, 
which provides that expert witnesses testilyiiig in patent causes by affi- 
davit shall not glve their opinion as to the meaning of any patent daim, 
etc., and that any matter forbidden by the rule may be stricken out, glvea 
the court a wide discrétion as to striklng out such matter, and where there 
Is doubt as to Its propriety or relevancy the question will not be passed 
upon untll the hearlng. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 544-549; Dec. 
Dig. ®=>312.] 

2. Courts "g^SSO — Dépositions — Time eob Taking — Equitt Rules. 

Under new equlty rule 47 (198 Fed. xxxi, 115 C. C. A. xxxi), whlch pre- 
scribes the tlme after a cause is at issue within whicli dépositions shall 
be taken, unless otherwlse designated by spécial order, it is the duty of 
the court, on motion of the adverse party, to suppress dépositions taken 
after such tlme and wlthout application for such an order. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 923; Dec. Dig. 
<@=350.] 

In Equity. S'uits by the Victor Talking Machine Company against 
the Sonora Phonograph Corporation. On motions by défendant to 
strike out and suppress dépositions. Sustained in part. 

Waldo G. Morse, of New York City (John L. Lotsch and Jacob 
Schechter, both of New York City, of counsel), for the motion. 

Fenton & Blount, of Philadelphia, Pa. (Plector T. Fenton, of Phila- 
delphia, Pa., of counsel), opposed. 

MAYER, District Judge. The motions herein made by défendant 
are divided into two branches: (1) To strike out the déposition of an 
expert because in violation of rule 7 of this court ; and (2) to suppress 
various fact dépositions alleged to hâve been taken contrary to rule 47 
of the "Rules of Practice for the Courts of Equity of the United 
States" (198 Fed. xxxi, 115 C. C. A. xxxi), promulgated by the Su- 
prême Court on November 4, 1912, and effective on February 1, 1913. 

[1] First. Rule 7 of the District Court of the United States for the 
Southern District of New York provides as f ollows : 

"In cases where under Suprême Court rule 48 the direct testimony of ex- 
perts in patent causes is taken by affidavit, the witnesses shall not glve their 
opinion as to the meaning of any patent claim or spécification, but their testi- 
mony shall be strictly eonfined to an explanation of the opération of relevant 
arts, processes, machines, manufactures, or compositions of matter, and of the 
raeanlng of terms of art or science and of diagrams or formulœ. 

"If the affidavit or déposition of any expert witness contaln matter forbid- 
den by this rule, or Irrelevant or Immaterlal matter, It shall not be answered 
by the opposite party, nor shall It be the basis of any cross-examinatlon at 
the hearlng, and the court at any stage of the cause may strike f rom any such 
affidavit or déposition ail such matter." 

<g=»For other cases see same topic & KBY-NUMBER In aU Key-NumbereiJ Digests & Inflexes 
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This rule was adopted in order to confine experts to explanations 
vvhich would be helpful and instructive to the court in enabliiig it to 
understand the art. Whether the patent is valid ^"^Vor infringed are 
questions for the court, and one of the objects of the rule was to re- 
duce the testimony of an expert to its proper and useful hmits, instead 
of permitting it to be an extended argument with a jurât at the end. 
The rule leaves to the court, as it should, a large measure of discrétion 
as to when to entertain the motion to strike out. It will be observed 
that the power to strike out is limited to "ail such matter," meaning, of 
course, the forbidden irrelevant or immaterial matter. Sometimes, it 
may be désirable to entertain the motion before the trial ; other times, 
at the trial. 

In the suit at bar, much of the expert's déposition seems to be rele- 
vant to the issues, and to endeavor to deal vi^ith this motion now would, 
I think, lead to confusion, and perhaps unsatisfactory results. The 
trial judge, at final hearing, can readily and much more intelligently 
pass upon the admissibility of the déposition and parts thereof than 
can be done on a motion at this time, and therefore that part of def end- 
ant's motion is denied without préjudice to a renewal at final hearing. 

[2] Second. Suprême Court equity rules 47, 53, 54, and 56 (198 
Fed. xxxi, xxxiii, xxxiv, 115 C. C. A. xxxi, xxxiii, xxxiv) are as fol- 
lows: 

"47. The court, upon application of elther party, when allowed by statute, 
or for good and exceptional cause for departing from the gênerai rule,' to be 
shown by affldavit, may permit the déposition of named witnesses, to be used 
before the court or upon a référence to a master, to be taken before an ex- 
aminer or other named ofEcer, upon the notice and terms specified in the 
order. Ail dépositions taken under a statute, or under any such order of 
the court, shall be taken and flled as follows, unless otherwise ordered by the 
court or judge for good cause shown: Those of the plaintifC within sixty days 
from the time the cause is at issue ; those of the défendant within thirty days 
from the expiration of the time for the flling of plaintiff's dépositions; and 
rebutting dépositions by elther party within twenty days after the time for 
taking original dépositions expires." 

"53. Notice shall be given by the respective counsel or parties to the op- 
posite counsel or parties of the time and place of examination before an ex- 
aminer or like officer for such reasonable time as the court or otficer may fix 
by order In each case. 

"64. After a cause Is at issue, dépositions may be taken as provided by sec- 
tions 863, 865, 866, and 867, Revised Statutes. But if In any case no notice 
has been glven the opposite party of the time and place of taking the déposi- 
tion, he shall, upon application and notice, be entitled to hâve the witness 
examined orally before the court, or to a cross-examlnation before an exam- 
iner or llke ofilcer, or a new déposition taken with notice, as the court or 
judge under ail the circumstances shall order." 

"56. After the time has elapsed for taking and flling dépositions under thèse 
rules, the case shall be placed on the trial calendar. Thereafter no further 
testimony by déposition shall be taken except for some strong reason shown 
by affidavlt In every such application the reason why the testimony of the 
witness cannot be had orally on the trial, and why his déposition has not 
been before taken, shall be set forth, together with the testimony which it is 
expeeted the witness will glve." 

Thèse rules, with others, were designed to expedite the progress of 
suits in equity. After the lapse of time under the rules, the cause is 
automatically placed on the calendar, and any departure from the auto- 
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matic action of the rules in various respects may be had only when 
"otherwise ordered by the court or judge for good cause shown." If, 
therefore, after the time expiration, it becomes necessary to take dép- 
ositions, there is no difficulty in making a proper présentation to the 
court or judge and obtaining an appropriate order. 

It is urged, however, that rule 47 cannot limit the time of taking dép- 
ositions, in view of section 863 of the United States Revised Statutes 
(Comp. St. 1913, § 1472), and that, where the witness is one within the 
purview of that section, a déposition may be taken after the time 
prescribed in rule 47. But rule 47 refers, among other things, to "ail 
dépositions taken under a statute," and, as it must be assumed that the 
Suprême Court was construing (among others) section 863, the valid- 
ity of the rule is, of course, conclusive upon this court. I see nothing 
in rule 54 inconsistent with rule 47 ; nor do I read Henning v. Boyle 
(C. C.) 112 Fed. 397, and In re National Equipment Co., 195 Fed. 488, 
115 C. C. A. 398 (decided prior to February 1, 1913), as contrary to the 
conclusion now stated. 

In the suits at bar, plaintifif gave notice of the taking of dépositions 
on December 20, 1913, some six months after issue was joined. Nei- 
ther rule 47 nor rule 1 of this court was complied with. Défendant 
promptly and clearly notified plaintifif that it objected to this taking 
of testimony by déposition, that its counsel would not attend, and that 
it would move, at the trial, to strike out the testimony thus taken and 
for further germane relief. Nevertheless plaintifif proceeded and, in 
doing so, it took its chances. There was nothing further which défend- 
ant was called upon to do. It might hâve waited until the trial, but, in- 
stead, has moved now, and, even if lâches were an answer (which I 
doubt), there is none in this case. 

If I hâve construed the rule correctly, I may add that, on the facts in 
this case, I doubt the power to make an order nunc pro tune. If the 
matter is one of discrétion, I think it would be an abuse of discrétion 
to allow, over objection, an order nunc pro tune which would abrogate 
the rule, upon the observance of which défendant had the right to rely. 

The motion to suppress the f act dépositions is granted. 



EUDGE-WHITTVORTH, Limited, et al. v. HOTJK MFG. CO. 

(District Court, W. D. New Tork. May 4, 1914.) 

Patents ©=5301 — Trade-Makks and Trade-Names ig=595 — Suit toe 1n- 

FEINQEMENT— PbBLIMINART InJUNOTION. 

A preliminary injunction against infringement of patents and use of 
trade-names by défendant denled, where one of complainants and défend- 
ant were both operatlng under the same llcense from the owner of the 
patents, and their respective rights were in doubt on the showing made. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 489-495; Dec. 
Dig. <g=>301; Trade-Marks and Trade-Names, Cent Dig. § 108; Dec 
Dig. ®=»95.] 

In Equity. Suit by Rudge-Whitworth, Umited, and the Standard 
Roller Bearing Company, and Robert S. Woodward, Jr., S. Lawrence 

®:»For other cases ses same toplo & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Bodine, and Charles B. Hill, its receivers, against the Houk Manu- 
facturing Company. On motions for preliminary injunctions. Denied. 

On motions to restrain infringement of three United States patents 
to John V. Pugh for improvements in wire spoke wheels, and the 
use of the trade-name "Rudge" or "Rudge-Whitworth" in connection 
with the manufacture and sale of such wheels. 

Augustus B. Stoughton, of Philadelphia, Pa., for complainants. 

Rogers, Locke & Babcock and Wilhelm & Parker, ail of Buffalo, 
N. Y. (Simon Fleischmann, of Buffalo, N. Y., of counsel), for défend- 
ant. 

HAZEL, District Judge. Taking into considération the difficulties 
arising from the construction of the license granted by the complain- 
ant Rudge-Whitworth, Limited, to the Standard Roller Bearing Com- 
pany and the George W. Houk Company, as to whether the licensees 
were joint licensees in relation to the manufacture and sale of the 
inventions and the use of the trade-name, or whether they were part 
owners of the license and rights thereunder, each licensee having sep- 
arable rights to manufacture, use, and vend without the consent of 
the co-owner, and considering the conflicting affidavits regarding the 
termination of the contract of October 29, 1912, between the Standard 
Roller Bearing Company and George W. Houk, individually, and the 
Houk Company, and also the affidavits relating to the asserted unrea- 
sonable withholding of approval by Rudge-Whitworth, Limited, of 
the wheels manufactured by the défendant company under the license, 
questions of law and fact are involved which I am disinclined to dé- 
termine upon a motion of this character. 

The license in question and the agreement thereafter entered into 
by the Standard Roller Bearing Company and George W. Houk, in- 
dividually, and the Houk Company, by which the former was to man- 
ufacture the wheels, and the latter to sell them, and the asserted in- 
ability of the Standard Roller Bearing Company to fill orders for the 
manufacture of such wheels and to comply with other provisions of 
the contract, would seem to inject herein corrélative equities which can 
only be ignored at this time at the expense and inconvenience of either 
the Standard Roller Bearing Company or the défendant. From the 
papers read on this application and the circumstances surrounding 
the entire transaction, I am unable to form an opinion as to whether 
the complainants will ultimately succeed herein. Certainly it is a 
question not free from difficulty and doubt, if there is analogy to the 
case of Blackledge v. Weir & Craig Mfg. Co., 108 Fed. 71, 47 C. C. 
A. 212, and the case of Lalance & Grosjean Mfg. Co. v. National 
Enameling & Stamping Co. (C. C.) 108 Fed. 77, and cases cited, where- 
in it was substantially held that where two or more persons hold un- 
der a patent, either as patentées or by assignment, each is free to use 
it for his own interest, "independent of his co-owner, but subject to 
their equal rights." It is not perceived why this rule by a parity of 
reasoning does not apply to joint licensees of a patent. 

The complainants contend that the breach of the contract by the 
Standard Roller Bearing Company, as claimed by the défendant, does 
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not relate to the principal purpose for which the contract was madc, 
and that hence that company should not be permitted to suiïer dam- 
ages and jeopardy of the good will of the business, while the other 
party to the contract engages in the exploitation of the patent and 
trade-name, and contracts witli another party to manufacture the 
product. A partial answer to this, aside from the gênerai claim that 
the Standard Roller Bearing Company first terminated the contract, 
is that the conceded financial embarrassment of the latter may not be 
overcome, that insolvency and bankruptcy may intervene, and that the 
pending equity action to conserve its assets may ultimately ripen into 
dissolution of the company, thus endangering the rights and interests 
of its colicensee. The situation is thought to be such that the injury 
resulting from the granting of a preliminai-y injunction might equal 
that resulting from a déniai thereof, and in such a situation, since 
complainants' rights thereto are not clear, an injunction pendente lite 
will not be granted. 
The motions are therefore denied. 



WYSONG & MILES CO. v. STiLES FOUNDKY & SUPPLY CO. et aL 

(District Court, N. D. West Virginia. Marcli 18, 1915.) 

Patents <s=»328 — Invention — Abrasive Appabatus. 

The Wysong patent, No. 8.32,114, for an abrasive apparatus, held void 
for lack of patentable novelty and invention. 

In Equity. Suit by the Wysong & Miles Company against the Stiles 
Foundry & Supply Company and others. On final hearing. Decree 
for défendants. 

C. W. Miles, of Cincinnati, Ohio, for complainant. 
Merrick & Smith, Van Winkle & Ambler, and John Marshall, ail of 
Parkersburg, W. Va., for défendants. 

DAYTON, District Judge. This suit is brought for the purpose of 
enjoining alleged infringement of letters patent No. 832,114, for im- 
provements in abrasive apparatus, issued October 2, 1906, to O. C. 
Wysong, and by him assigned to plaintiff. The claims alleged to be 
inf ringed are 1,4, 6, and 8, as f ollows : 

1. "In a mechanlsm of the character indieated, a frame, an abrasive belt, 
belt supportiug and propelling pulleys, and a statiouary form carried by the 
frame and advaneed beyond the face of tlie belt-carrylng pulleys to form a 
projecting support for the rear face of the belt opposite the point where the 
work is applied." 

4. "In a mechanism of the character Indicated, a frame, an abrasive belt, 
means for propelling said belt, and a form having a universal adjustment 
relative to the frame and forming a statiouary support for the rear face of 
the belt at the point where the work is applied." 

6. "In a mechanism of the character indicated, a frame, an abrasive belt, 
means for propelling said belt, a form carried by a shank adjustable relative 
to the frame, and means for adjusting said form to varying horizontal and 
vertical angles relative to said shank." 

®=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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8. "In a meehanism of the ciiaraeter Indicated, a frame, an abi-asive belt, 
moans for propelling said belt, and a form earried by the frame having a 
face the counterpart of the work to be treated, forming a support for the rear 
face of the belt opposite the work to cause the belt to conform to the outline 
of the work." 

The défense interposed is déniai of infringement, of the validity of 
the patent under prier art, and of novelty and patentable subject-mat- 
ter. As to the state of the prior art, patents issued May 10, 1881, No. 
241,429, to O. Sawyer, January 27, 1891, No. 445.382, to same, March 
11, 1884, No. 294,766, to F. W. Coy, and April 8, 1884, No. 296,535, 
to same, are cited and relied upon. 

In Wysong & Miles Co. v. Oakley et al. (C. C.) 169 Fed. 640, I held 
the Welker patent. No. 575,187, void for lack of patentable novelty 
and invention, saying: 

"The opération of a belt upon two or more pulleys is common to meehanics. 
That thèse pulleys may or may not hâve rims to inclose the belt, may or 
may not be adjustable, or may or may not be capable of being rendered sta- 
tionary, are functlons alike common and well known in meehanics. If two 
pulleys should be connected by a sanding belt, one stationary and without in- 
closiug rims, the other revolving at such speed as to revolre the belt, the 
stationary puUey would be as capable of polishing in its eircular form as 
would the former found in the Welker machine. What inventive faculty is 
requlred to substitute for this stationary puUey différent formers suitable 
for the différent wood curvatures desired to be polished? What greater 
novelty Is involved in having the belt run over two pulleys and a former, the 
latter stationary, than is involved in having it run over three différent pul- 
leys, one of which is stationary? It seems to me to be whoUy immaterial 
whether you call thèse old and very common devices pulleys or formers, the 
mechanical opération is the same, and no new or novel principle or new ap- 
plication of old principles is involved such as to warrant a patent monopoly. 
I do not think such devices Involve patentable novelty at ail, but, if I be mis- 
taken in this view, I am reasonably certain every principle of them will be 
found in the prior Coy patents, Nos. 294,766 and 296,535." 

This décision of mine was affirmed by the Circuit Court of Appeals 
for this Circuit, 104 C. G. A. 240, 181 Fed. 492. The Welker patent 
and this later one of Wysong are practically the same, except the 
Welker one was for a "combination of a pulley, a stationary former, 
a sanding belt extending between said pulley and former, and means 
for adjusting said former" by the turning of the former on the boit 
or shaft holding it. In the Wysong, the former is held by a clamp upon 
a slotted arm clamped to the frame by a nut and boit moving in a 
slot in the frame so that the arm may be made any length, or present- 
ed to the belt at any angle, and, further, the former is adjusted to vary- 
ing horizontal and vertical angles by journaling on a boit and the use 
of a set screw to hold it in place, and then the boit or frame on which 
the holder is journaled is attached to the shank by another boit on 
which it turns when required. In short, this intermediate pulley or 
former, as it is called, has become an adjustable one, instead of a sta- 
tionary one. This is accomplished by very common and long-known 
mechanical devices, fuUy forestalled and applied in principle by the 
Sawyer and Coy patents above referred to. I am therefore of the 
opinion that this Wysong patent, No. 832,114, is void for lack of pat- 
entable novelty and invention. 

It follows that complainant's bill must be dismissed. 
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WYSONG & MILES CO. v. OAKLEY & JANSEN CO. et al. 

(District Court, N. D. West Virginia. March 19, 1915.) 

Patents <S:^328 — Inveniœon — Abkasive Apparatus. 

The Wysong patent, No. 918,247, for an abrasive apparatus, held vold 
for lack of patentable novelty and invention. 

In Equity. Suit by the Wysong & Miles Company against the Oak- 
ley & Jansen Company and others. On final hearing. Decree for de- 
fendants. 

C. W. Miles, of Cincinnati, Ohio, for complainant. 
Merrick & S'mith and W. W. Van Winkle, ail of Parkersburg, W. 
Va., for défendants. 

DAYTON, District Judge. This suit is brought to enjoin alleged 
infringement of patent No. 918,247, for improvements in abrasive ap- 
paratus, issued April 13, 1909, to O. C. Wysong, and by him assigned 
to complainant. The défense made is a déniai of infringement of the 
validity of the patent, in view of prior art, and lack of novelty and 
patentable subject-matter. Patents No. 241,429, issued to O. Sawyer 
May 10, 1881, No. 445,382, issued to Sawyer January 27, 1897, No. 
294,766, issued to F. W. Coy March 11, 1884, and No. 296,535, issued 
to Coy April 8, 1884, are relied upon to illustrate the prior art ; while 
No. 927,066, issued July 6, 1909, to D. T. Oakley, is relied on as vest- 
ing independent right in défendants to manufacture the machines made 
by them. 

The complainant allèges claim 1 of its patent to be infringed. This 
claim is as f ollows : 

"In a mechanism of the character indicated, a pair of pulleys, an abrasive 
belt supported upon and driven by said pulleys, a traveling head carrying 
one of said pulleys, a raek on sald traveling head, a gear in mesh with said 
rack, mechanism adapted to exert a substantially uniform force on said gear 
and rack to provide a qulck adjustment of said pulley and an automatieally 
yieldlng tension for said abrasive belt and means independent of said yielding 
tension to positively lock said traveling head to any desired position." 

In Wysong & Miles Co. v. Oakley et al. (C. C.) 169 Fed. 640, af- 
firmed by Circuit Court of Appeals 104 C. C. A. 240, 181 Fed. 492, and 
in Wysong & Miles Co. v. Stiles Foundry & Supply Co. et al., 221 Fed. 
680 (just decided by me), I hâve made a careful study of the claim 
made by complainant under the Welker (No. 575,187) and the Wy- 
song (No. 832,114) patents, which it insists secures to it a monop- 
oly in the manufacture and sale of the machines therein described and 
by it manufactured. The resuit of this study has led me to conclude 
that they do not, in view of the condition of the prior art, présent pat- 
entable novelty and invention and are therefore void. It is apparent 
from this claim 1 of the patent hère in controversy that the sole object 
to be accomplished by the patented device is the régulation of the ten- 
sion of the belt automatieally in a way, and that this is donc by means 
of the rack and pinion attached to the carriage on which one of the 
belt pulleys is located, and by a pulley attached to said carriage with 

i®=5For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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a cord passing over it and a weight on this cord tending to move said 
carriage, so as to lengthen the belt and thereby increase its tension, 
The évidence clearly shows thèse are very simple mechanical devices iv. 
common and gênerai use for many years, and even forestalled by the. 
application niade by Oakley on June 1, 1907, while this patent o) 
Wysong, although first issued, was not applied for until October 23 
1907. However, in my judgment neither Oakley's patent nor thi>, 
one présent novelty and patentable subject-matter. 

The complainant's bill in this cause must therefore be dismissed. 



UNITED STATES v. PHILADEI>PHIA & R. ET. CO. (three cases). 

(District Court, E. D. Pennsylvania. March 12, 1915.) 

Nos. 45-47. 

1. Attornet General ©=2 — ^Assistants — Grand Jury Peoceedings— "AT7 j - 
ney ob counsblok." 

One who bas been admltted as a member of a county bar, but wb^' îs 
not a member of the bar of the Suprême Court of the state or of: tîie 
United States, is an "attorney or counselor," who may be directed by the 
Attorney General to conduct grand jury proceedings, under Act June 30, 
1906, c. 3935, 34 Stat. 816 (Comp. St. 1913, § 534). 

[Ed. Note. — For other cases, see Attorney General, Cent, Dig. § 2 ; Dec. 
Dig. <@=>2.] 

2. Grand Jury «S^'Sg— Présence of Stenoorapheb— Spécial Attorney. 

Act June 30, 1906, providing that any attorney or counselor, specially 
appointed by the Attorney General under the provisions of law, when 
thereunto specifically directed by the Attorney General, may co/iduct 
grand jury proceedings, does not authorize the appolntment of an attorney, 
who was not intended to conduct the proceedings, but whose sole duty 
was to report stenographically the testlmony of witnesses befoie the 
grand jury, and the présence of such person In the grand jury room dur- 
Ing the taking of testlmony Is ground for quashing the indictment. 

[Ed. Note. — For other cases, see Grand Jury, Cent. Dig. § 82; Dec. 
Dig. ®=>39.] 

The Philadelphia & Reading Railway Company was indicted in fhree 
cases for a violation of the Interstate Commerce Act, and it mo'*es to 
quash the indictments. Motion granted. 

Francis Fisher Kane, U. S. Atty., of Philadelphia, Pa, 
Wm. Clarke Mason, of Philadelphia, Pa., for défendant. 

THOMPSON, District Judge. The reason assigned why tht bill 
of indictment in each of the above-entitled cases should be quashtd is 
as follows: 

"(1) Because at the sittlng of the sald grand jury, and while they were 
considering the sald complaints recited In the indictment, and while they were 
hearing testlmony concernlng the same, there was présent in the sald grand 
jury room, and within the hearing of what transplred and listening to what 
was said, with the consent of the district attorney, a person who was not a 
district attorney representing the United States of America, nor a v itness 
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in the said cause, nor was such person authorizcd by law to be in the said 
grand jury room at the sald time." 

The name of the person who, it is alleged, was unlawfully présent in 
case No. 47 is William M. Clift, and the name of such person in cases 
Nos. 45 and 46 is Arthur Head. 

The following facts appear by the answers to the motions and the 
testimony of Mr. Clift and Mr. Head : 

Mr. Head was présent in the grand jury room while the évidence 
was being heard upon which indictments Nos. 45 and 46 were based, 
and Mr. Clift was présent while the évidence was being heard upon 
which indictment No. 47 was based. Neither was présent during the 
délibérations of the grand jury. Mr. Head is a member of the bar of 
Bradford county, Pa., and Mr. Clift is a member of the bar of Mont- 
gomery county, Pa. Mr. Clift and Mr. Head were each appointed spé- 
cial assistants to the United States attorney for the Eastern district 
of Pennsylvania by telegram from the Attorney General in similar 
form, that appointing Mr. Head being as f ollows : 

Department of Justice. 

Telegram. 

G. C. T. Washington, January 4, 1915. 

Arthur Head, Care ITnîted States Attorney, Pbiladelphia, Penna.: 

You are hereby appointed a spécial assistant to the United States attorney 
for the Eastern district of Pennsylvania to assist in investigation and i)rose- 
cution of alleged violation of act to regulate commerce, as amended, by Phil- 
adelphia and Reading Railway Company and others, and are authorized and 
directed to eonduct grand jury proceedings in Eastern district Pennsylvania 
in connection wlth such investigation. Compensation to be deteruiined. lîx- 
ecute and forward oath. Gregory. 

Mr. Head was admitted to the bar of Bradford county in 1877, and 
has never been admitted to practice in the Suprême Court of Pennsyl- 
vania, nor the Suprême Court of the United States, and is not engaged 
in active practice as a lawyer. Mr. Clift is officiai stenographer of 
court of common pleas No. 2 of Pbiladelphia county, was admitted to 
the bar of Montgomery county in 1882, and has never been admitted 
to practice in the Suprême Court of Pennsylvania or of the United 
States. He is not in active practice, and has not been for a great 
many years. 

Neither Mr. Clift nor Mr. Head consulted with the Attorney Gen- 
eral or the district attorney, nor with any one else concerning the pend- 
ing indictments against the défendant, nor concerning alleged violations 
of the Interstate Commerce Acts, nor concerning the préparation of the 
case. Both of thèse gentlemen were in fact icmployed as stenogra- 
phers, and were présent in the grand jury room solely for the pur- 
pose of taking sténographie notes of the testimony of the witnesses. 
That was what was donc by them, and it was not intended that any- 
thing else should be donc by them while in the grand jury room, and 
neither participated in any way whatsoever in the eonduct of the pro- 
ceedings or in the examination of the witnesses. The testimony taken 
by Mr. Clift was afterwards transcribed by two women in his office. 

The appointment by the Attorney General was apparently under the 
provisions of section 363, Comp. Stat., and the direction to eonduct 
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grand jury proceedings vvas under authority of the Act of June 30, 
1906, 34 St. at h. 816, vvhich provides as f ollows : 

"Tliat the Attorney General, or any otber offlcer of the Department of Jus- 
tice, or any attorney or counselor specially appointed by the Attorney General 
under any provision of law (section 363 Comp. Statu tes), may, when thereunto 
speciflcally dlrected by the Attorney General, conduct any kind of légal pro- 
ceedlng, civil and criminal, including grand jury proceedings and proceedings 
before committing magistrates, which district attomeys now are or hereafter 
may be by law authorized to conduct, vehether or not he or they be résidents 
of the district in which such proceeding is brought." 

[1] The matter of appointment of spécial assistants to the district 
attorney is entirely within the discrétion of the Attorney General, and 
Mr. Clift and Mr. Head both corne within the term "attorney or coun- 
selor." The fact that neither has been admitted or is qualified to be 
admitted as a member of the bar of this court, not being a member of 
the bar of the Suprême Court of the state or of the United States, is 
not, in my opinion, a valid objection to their being appointed to con- 
duct légal proceedings before the grand jury. Congress appears to 
hâve authorized attorneys for the government to appear in proceedings 
in the United States courts, whether members of the bar of such courts 
or not. If, therefore, Mr. Clift or Mr. Head had conducted the pro- 
ceedings before the grand jury, or had been présent in the grand jury 
room for the actual purpose of conducting the proceedings, their prés- 
ence could not be questioned upon the présent motion. 

[2] It is apparent, however, that they were not appointed to conduct 
the grand jury proceedings and that any thought of either ôf them 
conducting the proceedings or taking any part in the examination of 
witnesses or présentation of évidence was not présent in the mind of 
any officer of the government, nor of themselves. Their présence in 
the grand jury room was solely in the capacity of stenographers, and 
for the purpose of doing what they did, namely, taking down sten- 
ographically the questions and answers of the witnesses. 

It is urged by the district attorney that, as spécial assistants to the 
district attorney, Mr. Head and Mr. Clift, having been appointed under 
section 363 of the Revised Statutes, which is apparently the provision 
of law referred to in the language, "any attorney or counselor specially 
appointed by the Attorney General under any provision of law," were 
entitled to go before the grand jury in the same manner as a regular 
assistant district attorney. There is no doubt that, under section 363, 
the Attorney General may employ attorneys or counselors at law to 
assist the district attorneys in the discharge of their duties; but the 
provisions authorizing such spécial assistants to go before the grand 
jury is contained in the act of June 30, 1906, and requires under that 
act a spécifie direction of the Attorney General to conduct grand jury 
proceedings. 

The question presented, then, is whether, under the guise of appoint- 
ment of attorneys to conduct proceedings before the grand jury, pro- 
fessional stenographers, who, as in this case, hâve been admitted to a 
county bar, may lawfully be présent in a grand jury room for the sole 
purpose of taking sténographie notes of the testimony. While there 
hâve been décisions to the contrary in other circuits, I know of no deci- 
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sion in this circuit contrary to the rule stated in the case of United 
States V. Edgerton (D. C.) 80 Fed. 374, where the court said : 

"Tt Is beyond question that no person, other than a witness undergoing ex- 
amination, and the attorney for the government, can be présent durlng the 
sessions of the grand jury. The rule is inhérent In the grand jury systeiu 
with ail the force of a statutory enactment. The cases where bailifCs and 
room are only apparent exceptions. The rule, in its spirit and purpose, admits 
stenographers bave on occasions been temporarily présent in the grand jury 
room are only apparent exceptions. The rule, in its spirit and purpose, admits 
of no exception. • * * If the présence of an unauthorized person In the 
grand jury room may be excnsed, who will set bounds to the abuse to follow 
such a breach of the safeguards which surround the grand jury?" 

The act of 1906 was apparently passed to meet the situation arising 
in cases like United States v. Rosenthal (C. C.) 121 Fed. 869, where it 
was held that the présence of Mr. Wickham Smith, a distinguished cus- 
toms lawyer of New Yoric, as spécial assistant to the Attorney General, 
was without authority of law^ and the indictments were quashed for 
the reason that they were based upon proceedings conducted by him be- 
fore the grand jury. 

In the case of United States v. Heinze (C. C.) 177 Fed. 770, the in- 
dictments were quashed upon the ground of the présence of an em- 
ployé of the Department of Justice, who was engaged in the investiga- 
tion of the case in question. He was not an attorney at law. In hold- 
ing that the Attorney General's spécial direction to him as an officer of 
the Department of Justice under the act of 1906 was unauthorized, in- 
asmuch«as it was apparent that he was merely an employé of the De- 
partment, Judge Hough said: 

"It is in my judgment entirely clear that the intent of the act of 1906 was 
plainly not to authorize the introduction into the grand jury room of previ- 
ously unauthorized laymen, but to eiilarge the number of offlceholding lawyers 
who might attend before the jury to render assistance in matters of law alone." 

In the récent case of United States v. Rubin (D. C.) 218 Fed. 245, 
Judge Thomas held that the présence of a stenographer in the grand 
jury room was sufficient ground for quashing the indictment. In that 
case the stenographer was not an attorney at law, as in the présent case, 
specially appointed by the Attorney General under any provision of 
law. The présence of stenographers in the grand jury room, as sug- 
gested by Judge Sessions in the récent case of United States v. William 
Rockefeller and Others, 221 Fed. 462, has been supported to some ex- 
tent. The grounds upon which it is in part justified by Judge Sessions 
is not persuasive to my mind. The learned judge says : 

"It seems to me that, if the testimony given before the grand jury may not, 
under any circumstances or conditions, be made a matter of record and référ- 
ence, we are opening the door very wide, and invlting not ouly perjured and 
incompétent testimony, but even gossip and conjecture, before the grand jury. 
The proceedings there are not in strict accord with the proceedings in the 
trial of a case, and, If no safeguards are provided, many witnesses may be 
influenced or persuaded or Induced to indulge in statements and accusations 
which ought not to be permitted or tolerated." 

If a record is to be kept of the proceedings before the grand jury 
upon those grounds, it should be equally open to the défendant and to 
the government. While the présence of a stenographer is no doubt 
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a material aid and convenience to the prosecuting officer, in order that 
he may hâve before him a record of what was said by the witnesses to 
assist in the préparation of his case, it is very apparent that if stenog- 
raphers are to be admitted, and, as in the présent case of Mr. Clift, the 
testimony is to be transcribed by outsiders, the traditional secrecy of 
the proceedings is invaded, without regard to necessity, such as arose 
in United States v. Farrington (D. C.) 5 Fed. 343. 

The appointment of a stenographer to take testimony under the guise 
of an assistant district attorney to conduct proceedings is not without 
précèdent in this district. The wisdom of permitting the testimony to 
be transcribed and to go into the possession of persons outside of the 
office of the district attorney may be seriously questioned, as instanced 
during an investigation within a few years in this district, where the 
statements of witnesses before the grand jury, having been taken down 
stenographically, were repeated by an officer of the govemment, who 
had not been présent in the grand jury room, but into whose possession 
they had come, at a public banquet. I am not aware, however, of any 
décision justifying the practice in this circuit, and, as was stated by 
Judge Hough in the Heinze Case : 

"An excused or pardoned lUegality Is frequently unimportant, but a justifled 
Ulegallty, however trivial In Itself, is of the hlghest Importance." 

If the présence of a stenographer within the grand jury room for the 
purpose of taking testimony is improper, can his présence there be 
justified by the device of having him admitted for that purpose under 
the guise of an attorney to conduct the proceedings? It is apparent 
that there was no such intention on the part of Congress, and this court 
is not wiUing to put a construction on the act of 1906 overruHng the 
established procédure before grand juries, unless moved to do so by the 
authority of a décision of a higher court. 

As to the présence of Mr. Elder in the grand jury room, his appoint- 
ment was apparently within the provisions of the act of 1906, and af- 
fords no reason, in my opinion, in support of the def endant's motion. 

For the reasons based upon the présence of Mr. Clift and Mr. Head 
in the grand jury room, the motions- to quash are granted. 



UNITED STATES ex rel. NEWCOMER v. POSTMASTEB OF CITY OF 

BUFFALO. 

(District Court, W. D. New York. March 10, 1915.) 

1. PosT Office <®=»10 — Letteb Cabbiee— Appointment. 

A letter carrier, by vlrtue of his appointment from the compétitive clas- 
slfled list of the fédéral civil service commission, acquires rlghts which 
he cannot be deprlved of without due process of law, in accordance with 
Act Aug. 24, 1912, c. 389, § 6, 37 Stat. 555 (Comp. St. 1913, § 3287), pro- 
hlblting the removal of letter carriers without a hearlng on the charges. 
[Ed. Note. — For other cases, see Post Office, Cent. Dlg. § 17; Dec. Dlg. 
®=5lO.] 

.^E^For other cases see same topie & KEY-NU.MBER in ail Key-Numbered Digeats & Indexes 
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2. PosT Office <g=>10— Letteb Caeriees— Beinstatement. 

Wliere a letter carrier, not removed on charges, resigned, a proceedlng 
by him for reinstatement falls within civil service rule 9, providing for 
reinstatement In the departments in whlch tbey formerly served of meu 
separated, wlthout dellnquency or misconduct ou their part, from com- 
pétitive positions. 

[Ed. Note. — For ottier cases, see Post Ofllce, Cent. Dig. § 17 ; Dec. Dig. 
<S=>10.] 

3. Mandamus <S=77 — ^Poweb of Court. 

Whlle tlie District Court Is wlthout authovlty to reqiiire the perform- 
ance of acts calling for the exercise of judginent on the part of a post- 
master, It may, under Postal Laws and Régulations, § 686, providing that 
applications for the reinstatement shall be made through the postmaster 
to the First Assistant Postmaster General, division of city delivery, direct 
a local postmaster to forward to the First Assistant Postmaster General 
an application by a letter carrier for reinstatement. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dig. §§ 161-169 ; Dec. 
Dig. <S=77.] 

4. Mandamus i®=>16—Ordees— Défenses. 

That a letter carrier had communicated with the First Assistant Post- 
master General, who refused to conslder his application for reinstatement, 
is no ground for denying mandamus to compel the local postmaster to 
forward the carrier's application to the First Assistant Postmaster Gen- 
eral, in accoixiance wlth Postal Laws and Hegulatlons, § 686. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dig. §§ 48, 59, GO; 
Dec. Dig. <S=>16.] 

5. Mandamus iS=>162 — Motion to Quasii— Relief. 

On the relation of a letter carrier, who was seeklng reinstatement, an 
alternative writ of mandamus was issued agaiiist the postmaster. The 
postmaster moved to quash, and relator sought, In sueh proceedlng, to hâve 
certain ex parte statements and marks agalnst hlm on file in the post- 
master's office erased. Meld that, whlle the motion to quash is in the 
nature of a demurrer, yet in view of new Suprême Court rule 29 (198 Fed. 
xxvi, 115 C. C. A. xxvi) abolishlng deniurrers In equlty cases, the matter 
would be postpoued until hearing on the merlts. 

[Ed. Note.— For other cases, see Mandamus, Cent. Dig. §§ 33S-340 ; Dec. 
Dig. <S=>162.] 

Application by the United States, on relation of Anson C. New- 
comer, for a writ of mandamus .against the Postmaster of the City 
of Buffalo. On motion to quash alternative writ of mandamus. Mo- 
tion denied. 

Charles Oishei, of Buffalo, N. Y., for petitioner. 
John D. Lynn, U. S. Dist. Atty., of Rochester, N. Y., and Donald 
Bain, Asst. U. S. Atty., of Buffalo, N. Y., for respondent. 

HAZEL, District Judge. [1,2] The relator, Anson C. Newcomer, 
acquired certain rights by virtue of his appointment from the com- 
pétitive classified list of the United States Civil Service Commission 
as a letter carrier in the postal service of the United States, of which 
he cannot be deprived without due process of law. Under chapter 
389 of the United States laws of 1912 (Act Aug. 24, 1912, § 6, 37 
Stat. 555 [Comp. St. 1913, § 3287]) a letter carrier cannot be removed 
from his position without a hearing on the charges against him. In 

{g^rsFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the présent case, however, it is alleged that the petitioner was not re- 
moved on charges, but tendered his résignation from office on April 2, 
1913, which résignation was accepted by the postmaster at Buffalo, 
N. Y., and that afterwards he applied for reinstatement under civil 
service rule 9, which substantially provides for reinstatement in the 
departments in which they formerly served of men separated without 
delinquency or misconduct on their parts from compétitive positions, 
upon certificates from the Civil Service Commission, where the sép- 
aration occurred within one year of the application for reinstatement 
— a condition however which does not apply to honorably discharged 
Spanish War vétérans, to which class petitioner claims to belong. I 
think that his résignation and its acceptance constituted such a sép- 
aration from his position as was fairly contemplated by the promulga- 
tors of civil service rule 9, governing reinstatement. 

[3] The pétition allèges that the relator applied for reinstatement, 
but that the postmaster refused to take the initiatory step of forward- 
ing his application to the First Assistant Postmaster General at 
Washington. It is contended that the sole duty of the postmaster is 
to forward to the Civil Service Commission the application of the 
relator for a certificate of reinstatement ; but I do not agrée with this 
contention. The District Court is without power or authority to re- 
quire the performance of acts calling for the exercise of discrétion 
or judgment on the part of the postmaster, and to compel him by a 
writ of mandamus to recommend the relator to the Civil Service Com- 
mission for reinstatement would in my judgment be an encroachment 
on his discretionary powers ; but the purely ministerial act of for- 
warding the application for reinstatement to the First Assistant Post- 
master General in accordance with section 686 of the Postal Laws and 
Régulations, providing that applications for reinstatement should be 
made through the postmaster to the First Assistant Postmaster Gen- 
eral, division of city delivery, may properly be ordered performed 
by this court. Garfield v. Goldsby, 211 U. S. 249, 29 Sup. Ct. 62, 
53 h. Ed. 168. 

[4] The exhibits attached to the pétition indicate that the petitioner 
has personally communicated with both the First Assistant Postmaster 
General and the postmaster at Buffalo, requesting reinstatement, and 
that such officiais refuse to consider his request, and the government 
therefore contends that it would be idle to require the postmaster 
to forward the application for reinstatement; but I think the peti- 
tioner should not be deprived of any benefits which he might dérive 
from a strict compliance with the provisions of section 686, and 
accordingly the motion of the United States to dismiss the pétition is 
denied. 

[5] The petitioner also asks in this proceeding that certain ex 
parte statements and marks against him, on file in the office of the 
postmaster, be erased by order of this court, for the reason that they 
are unauthorized and illégal ; but thèse are matters which I think the 
respondent may wish to controvert or explain. While it is true that 
this motion is in the nature of a demurrer to the sufficiency of the 
pétition, and the allégations therefore presumably true, yet as by rule 
221 F.— 44 
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29 of the new Suprême Court equity rules (198 Fed. xxvi, 115 C. C. 
A. xxvi) demurrers in equity cases were abolished, I incline to the 
view that I should not décide this question until the case cornes be- 
fore me at final hearing. 



In re MILLER. 

(District Court, D. Montana. March 27, 1915.) 

No. 762. 

Bankbuptct ®=3396 — Pbopeety Passinq to Trustes— Gbowing Crops. 

A crop growing upon a homestead on public lands of the United States 
at the tlme the homestead entryman became bankrupt did not pass to 
the trustée, under Bankr. Act July 1, 1898, c. 541, § 70, 30 Stat. 565 (Comp. 
St. 1913, § 9654), vesting in the trustée property not exempt, whlch prior to 
the fillng of the pétition the bankrupt could by any means hâve trans- 
ferred, or which mlght hâve been levled upon and sold uuder judicial 
process against htm, as this imports property capable of change of owner- 
ship and enjoyment without recourse to property and labor of the bank- 
rupt, which are not a part of the estate and upon which creditors hâve 
no claim, hls contract to purchase from the United States was a Personal 
contract, not assignable or subject to exécution, and which he could at any 
time abandon, the crop had no existence separate from the land, and no 
transfer value, as its value was potentlal only, and such as mlght be cre- 
ated by the land and future labor ; nor was the crop subject to levy and 
sale, as thereby the bankrupt mlght be prevented from performing his con- 
tract with the United States, especially where the trustée permitted the 
bankrupt to dévote his time, money, and labor to maturing the crop before 
electing to claim it. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 659-668; 
Dec. Dig. ®=>396.] 

In Bankruptcy. In the matter of R. S- Miller, bankrupt. On review 
of an order of the référée requiring the bankrupt to schedule certain 
property. Order overruled. 

Jos. C. Smith, of Dillon, Mont., for petitioning créditer. 
Henry G. Rodgers, of Dillon, Mont, and H. W. Rodgers, of Butte, 
Mont., for bankrupt. 

BOURQUIN, District Judge. In February, 1914, Miller was ad- 
judicated a voluntary bankrupt. He then was in occupancy of a home- 
stead upon public lands of the United States, and thereon had 50 acres 
in winter wheat. The former was scheduled, but the latter not, though 
he disclosed it at the first meeting of creditors. The trustée had knowl- 
edge of the wheat, but on advice assumed it foUowed the land, which 
latter was set oflf as exempt in April, 1914. In due time Miller reaped 
the crop, 987 bushels. A creditor then petitioned to compel the bank- 
rupt to schedule the wheat, and after hearing the référée so ordered, 
subject to certain allowances to the bankrupt for rent of the land and 
his other expenses in making the crop. The bankrupt asks review. 

The referee's order conforms to In re Daubner (D. C.) 96 Fed. 805, 
but it is believed the law is otherwise. Analogous cases are In re Coff- 
man (D. C.) 93 Fed. 422 ; In re Hoag (D. C.) 97 Fed. 543 ; In re Bar- 

4=3For other cases see same topic & KEY-NUMBEH iu ail Key-Numbered Dlgests & Indexes 
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row (D. C.) 98 Fed. 582; In re Sullivan (D. C.) 142 Fed. 620; Id., 148 
Fed. 815, 78 C. C. A. 505. This growing crop of wheat, when the 
bankruptcy pétition was filed, was not property of the character that 
vests in the trustée. The latter is only property not exempt, and which 
the bankrupt "could by any means hâve transferred or which might 
hâve been levied upon and sold under judicial process." Bankruptcy 
Act, § 70. This imports property capable of change of ownership and 
enjoyment, without recourse to or drafts upon property and labor of 
the bankrupt, which are not part of the estate in bankruptcy, and upon 
which creditors hâve no claim subséquent to adjudication. 

It will be noted the land upon which the wheat was growing was held 
by the bankrupt subject to performance by him of conditions précèdent 
of his contract to purchase from the United States. It was a personal 
contract analogous to a personal privilège, not assignable, and not sub- 
ject to exécution, and which he could at any time abandon, and thereby 
extinguish. His property in the land was exempt, not by state law, 
but from its nature. Even when title is secured, by fédéral law the 
land is not liable for debts incurred prior to patent. R. S. § 2296 (Comp. 
St. 1913, § 4551). When the bankruptcy pétition was filed, this crop of 
wheat had no separate existence. It was in the nature of an incident 
that foUowed the land. Its value was potential only — that might be 
created by the land and future labor. Of itself, it had no transfer 
value. It could be transferred only in connection with a transfer of 
occupancy, use, and literal consumption of the land to bring it to 
maturity. Such a qualified transférable quality is not that of section 
70, supra. 

Nor was this crop then subject to levy and sale, if for no other rea- 
son, because otherwise the owner thereby might be prevented from 
performing the conditions précèdent, of which was cultivation to crop, 
of his contract with the United States, and he might abandon, relinquish, 
or forfeit the land, whereupon land and crop would be property of the 
United States, to the great injury of the owner, and without benefit to 
the levying créditer, and to the loss of the contract to the United States. 
Furthermore, levy and sale could not confer right to oust the owner 
from the exclusive possession and use secured to homestead entrymen 
of public lands. After such levy and sale the crop would necessarily 
demand the bankrupt's land and labor to mature and sever. 

But the land was always exempt, and the fruits of his labor likewise, 
after bankruptcy pétition filed. It will not do to concède payment out 
of the crop for such use of the bankrupt's land and labor. The Bank- 
ruptcy Act does not authorize either to be commandeered ; and if the 
crop failed or was destroyed at harvest, from where would corne this 
payment? The bankrupt having right to exclusive use of his home- 
stead land, no levy and sale could prevent him from lawfully replowing 
and reseeding the land after his bankruptcy pétition was filed. To 
property of this evanescent quality no levy could attach. The case is 
distinguishable from those wherein it bas been held that growing crops 
are so far personal property that, though upon lands exempt by state 
law, they are suDJect to levy and sale; for in thèse latter the personal 
obligation of the owner of the land continues until after the crop is 
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matured and severed, and the créditer, until paid, bas daim upon the 
fruits of his debtor's exempt land and labor. In bankruptcy it is other- 
wise. The debtor's personal obligation is extinguished at adjudication, 
and thereupon his exempt and after-acquired property are free from 
creditors' claims though never paid. To the argument of possible in- 
justice, in that a homestead entryman might dévote much labor and 
money to put much land to crop, and then invoke bankruptcy between 
seedtime and harvest, it may be responded : No more than if he erected 
buildings and f ences, cleared, ditched, and broke the land, none of which 
would inure to the benefit of his estate in bankruptcy. 

Another sufficient reason for the conclusion herein is that, by standing 
by and permitting the bankrupt to dévote his time, money, and labor to 
maturing the crop as his own, the trustée is now estopped to claim it. 
He made his élection. No fraud appearing, it is final, and concludes 
creditors. The bankrupt assumed ail risk and hazard of failure, the 
trustée none, and in justice the former is entitled to whatever success 
was achieved. It goes vi^ithout saying that, if the crop had failed, this 
proceeding would not hâve materialized, and no one would propose 
compensating the bankrupt for his loss. 

The referee's order is overruled. 



BJOLSTAD V. PACIFIC COAST S. S. CO. et aL 
(District Court, N. D. California, First Division. December 9, 1914.) 

No. 15692. 
Admibaltt <g=>47 — Pbocess in Suits in Personam— Attachment of Pkop- 

EKTY. 

In a suit In admiralty in personam, where the court bas Jurisdiction 
of the subject-matter and the respondent cannot be served within the dis- 
trict, the court may direct process in the nature of a foreign attachment 
to be levled on any property of respondent found in the district 

l'Eu. Note.— For other cases, see Admiralty, Cent. Dig. §§ 396-403; 
Dec. Dig. <®=>4T.] 

In Admiralty. Suit by Andréas Bjolstad, as administrator of the 
estate of Halfdan Hansen, deceased, against the Pacific Coast Steanv 
ship Company and the Pacific Coast Company. On exceptions to ju- 
risdiction of court. Overruled. 

Andros & Hengstler, Wm. Loewy, and Walter Loewy, ail of San 
Francisco, Cal., for libelant. 

Ira A. Campbell and McCutchen, Olney & Willard, ail of San Fran- 
cisco, Cal., for libelees. 

DOOLING, District Judge. This is an action brought by libelant, 
as administrator of the estate of Halfdan Hansen, deceased, for dam- 
ages resulting from the death 6î his intestate, and in behalf of the 
widow and children, the sole heirs of such intestate. 

The respondent Pacific Coast Company is a New Jersey corporation, 

<Ê=3For other cases see sams topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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and owner of the steamship Président, with her home port at New 
York, but under temporary register at San Francisco, and plying be- 
tween points on this coast. Tlie respondent Pacific Coast Steamship 
Company is a California corporation, averred to be the agent of the 
Pacific Coast Company in managing said vessel. The death of Hbel- 
ant's intestate is averred to hâve been occasioned by the négligence of 
respondents in not providing proper and suitable appHances, and in 
the manner by which certain work was ordered donc on the said steam- 
er, vi^hereby libelant's intestate, a member of her crew, was drowned. 

On the filing of the Hbel, mesne process was ordered to issue in ac- 
cordance with admiralty rule 2, in the nature of a f oreign attachment, 
directing the marshal to warn the said respondent Pacific Coast Com- 
pany, if it shall be found in this district, to appear before the court 
on a day mentioned, then and there to answer the libel, and, if the 
said respondent cannot be found in this district, to attach its goods 
and chattels found therein to the amount sued for, and particularly its 
steamship Governor. Pursuant to this process, the said respondent 
not having been found in the district, the marshal attached its steam- 
ship Governor, which was afterwards released upon the furnishing by 
respondent of a bond in the sum of $25,000. The respondent then 
filed its exceptions to the jurisdiction of the court, bringing in ques- 
tion the power of the court to issue such foreign attachment, and deny- 
ing its jurisdiction over the person and property of respondent, on 
the ground that the attachment of respondent's property in the présent 
suit is unauthorized and illégal and without authority of law. There 
is no exception to the jurisdiction of the court over the subject-matter 
of the action. 

The question thus presented is an interesting one. Respondent con- 
tends that while a New Jersey statute, set out in the libel, may give 
a right of action to the heirs for the death of their intestate, such stat- 
ute does not warrant the issuance of an attachment. But if the ad- 
miralty court bas jurisdiction of the subject-matter of the suit, it will 
use its own methods of acquiring jurisdiction of the person. If the 
person be found in the district, he will be served directly. If not so 
found, then another method of bringing him in is resorted to; that 
is to say, his property found in the district is attached, which attach- 
ment, as in the présent case, is generally very shortly thereafter fol- 
lowed by the appearance of the owner. It is a very simple and very 
effective method of securing the présence of a respondent from without 
the district, and has been immemorially used by the admiralty courts. 
It was originally devised, and is still maintained, as a means of com- 
pelling the respondent to appear in the suit, and this is its primary ob- 
ject, though, if he does not so appear, the attached goods may be sold 
to satisfy the claim of the libelant. It is a method which may be in- 
voked in ail classes of suits in personam, whether arising ex contractu 
or ex delicto. If the admiralty court has jurisdiction of the subject- 
matter of the suit, and the respondent cannot be found in the district, 
so that Personal service may be made upon him, he is then brought in 
by the process known as foreign attachment, which consists simply in 
seizing his property found in the district, in the expectation, rarely 
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unfounded, that he will presently émerge from some quarter and dé- 
fend his goods. Thèse views find support in the case of Atkins v. 
Disintegrating Co., 85 U. S. (18 Wall.) 272, 21 L. Ed. 841. 

The efficacy of the proceeding is manifested in the présent case. 
The steamship Governor was seized by the marshal on September 4th. 
On September 5th a stipulation was entered into by proctors for the 
respondent and libelant for the release of the vessel upon giving a 
bond. On September 15th the exceptions under considération were 
filed, and there is little question but that respondent will be in court 
at every stage of the proceedings to be had hereafter. 

The exceptions will therefore be overruled. 



WISEMAN et al. y. TANNER et al. (CITY OF SEATTLE, Intervener), and 

three other cases. 

(District Court, W. D. Washington, N. D. December 24, 1914. 
Dissenting Opinion, December 29, 1914.) 

Nos. 49, 50, 2a-E, 2064. 

1. iNJUNCiaoN <S=»85 — JTJKISDICTION — Enjoining Enfoecement of Cbiminal 

Statute. 

The gênerai nile that equity wlU not enjoin criminal proceedings is sub- 
Ject to an exception, where property rights will be destroyed by criminal 
proceedings under an unconstitutional or invalid statute. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 155, 156 ; Dec. 
Dig. (S=>85.] 

2. Constitution AL Law ©=381 — Police Powek oï States — Régulation of 

Business. 

A State may, under its police power, adopt any act which reasonably 
protects its citizens, or a class o( citizens, from fraud or extortion ; and 
whether the necessity for such an act exista is a matter to be determined 
in the exercise of législative discrétion, whlch is not subjeet to judieial 
review. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 148; 
Dec. Dig. <S=>81.] 

3. Constitutional Law iS=>81 — Police Power — Rkqulating Employmbnt 

Agenoies. 

Initiative Act No. 8 of the state of Washington, adopted by the electors 
of the state November 3, 1914, which déclares that the System of collect- 
ing fées from workers for furnishing tbem with employmeut, or with in- 
formation leadlng thereto, résulta frequently in thelr becomlng the vie- 
tims of imposition and extortion, and is therefore detrimeutal to the wel- 
fare of the state, and which makes it unlawful for any employment agent 
to demand or receive from any iierson seeking employment any rémunéra- 
tion or fee for furnishing such employment, or information leading 
thereto, is within the police powers of the state, and constitutional. 

[Ed. Note.— For other cases, see Constitutinal Law, Cent Dig. § 148; 
Dec. Dig. ■gsoSl.] 

Cushman, District Judge, dissenting. 

In Equity. Suit by R. B. Wiseman and others against W. V. Tan- 
ner, as Attorney General of the State of Washington, and John F. 
Murphy, as Prosecuting Attorney of King County, in which the City 

Ê=»Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & indexes 
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of Seattle intervened, with three other cases. On motion for tempo- 
rary injunction. Denied. 

Brightman, Halverstadt & Tennant, of Seattle, Wash., for complain- 
ants Wiseman and others. 

Edward J. Cannon, of Spokane, Wash., for complainants Adams 
and others. 

W. _V. Tanner, Atty. Gen., and C. J. France, Asst. Atty. Gen., of 
Washington, for défendant state of Washington. 

John F. Murphy, Pros. Atty., and Robert H. Evans, Asst. Pros. 
Atty., both of Seattle, Wash., for défendant King County. 

James E. Bradford, Corp. Counsel, and Ralph S. Pierce, Asst. Corp, 
Counsel, both of Seattle, Wash., for intervener city of Seattle. 

Lorenzo Dow, Pros. Atty., of Tacoma, Wash., for défendant Pierce 
County. 

George H. Crandrall, of Spokane, Wash., for défendant Spokane 
County. 

Before GILBERT, Circuit Judge, and CUSHMAN and NETER- 
ER, District Judges. 

NETERER, EHstrict Judge. A bill in equity is filed by complain- 
ants, praying an injunction against the enforcement of the provisions 
of initiative measure No. 8, adopted by the majority of the electors 
of the State of Washington, voting for and against the measure, at the 
gênerai élection held on November 3, 1914. After aJleging jurisdic- 
tional facts, it is charged that said act violâtes the provisions of section 
1 of the fourteenth amendment to the Constitution of the United States, 
in that it deprives thèse plaintifïs. and each of them, of their liberty and 
property without due process of law, and dénies to them the equal pro- 
tection of the law; that it is in violation of section 10 of article 1 of 
the fédéral Constitution ; that it is in violation of sections 3 and 12 
of article 1 of the Constitution of the state of Washington. 

Affidavit of plaintiffs is filed in support of the motion for temporary 
injunction, verifying the allégations of the complaint, and in which 
it is alleged that the plaintiffs hâve always been frank and hônest with 
ail persons dealing with them in seeking employment; that charges 
hâve been reasonable ; that they hâve generally returned to applicants 
for employment any fées paid, if the labor.was not satisf actory ; that 
the charges for securing employment run f rom 75 cents to $9 each, de- 
pending upon the position which is provided ; that the value of the 
business is f rom $3,000 to $5,000 ; and that the enforcement of the act 
would destroy the business, and an interruption would occasion irrép- 
arable loss. 

The défendants hâve filed a motion to dismiss, upon the ground that 
said bill of complaint does not state facts sufficient to warrant this 
court in granting any relief to the plaintiffs, that plaintiffs hâve a 
plain, speedy, and adéquate remedy at law, and that this court has no 
jurisdiction over the persons of the défendants, or either of them, up- 
on the subject-matter of this action, and hâve filed controverting affi- 
davit of E. P. Marsh, président of the State Fédération of Labor, an 
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organization embracing every organized trade of the state except tlie 
railroad brotherhoods, and for fîve years manager of the Everett Labor 
Temple, "a place where men, organized and unorganized alike, drifted 
to constantly with reports of industrial hardships imposed upoii 
them," who states: 

That he bas "been in contact with laborlng men of ail classes, skilled and 
unskilled. Durlng the past two years I hâve been constnntly traveling abotit 
the state of Washington, visiting every industrial center and many of the 
smaller towns. * * * It is often hard to get évidence of actual frand 
against thèse agencies that will stand court test. This Is in part due to 
reluctance and Inability of vlctims of employaient agents to appear in court. 
Again, it Is also due to the pseudo fraudulent character of représentations 
made by the agencies. • * * That I hâve vislted scarcely a section of this 
state that I havfe not heard stories of alleged collusion between prlvate 
employment agencies and foremen, superintendents. or otber agents of em- 
ployers, the System being apparently to keep men employed for a brief 
perlod of time, dlscbarging tliem to make room for others, the ohvious déduc- 
tion being that the fee was divided between such agencies and such foremen 
or employers, and that 'the more men employed' the blgger the split' " 

— and corroborâtes the contravening affidavit made by D. P. Kenyon, 
an examiner in the office of the labor commission of the city of Se- 
attle, and sole labor adjuster in the office of said labor commission, 
who swears that 75 per cent, of ail labor complaints hâve been merito- 
rious from the labor standpoint, and arise eut of the wrongs perpe- 
trated by plaintiff and other agencies ; that — 

"the actual expérience, study, and observation of your afiiant ciearly show 
that the natural, usual, and inévitable tendency of the employment agencT 
System as conducted in the state of Washington leads to a shortening of the 
length of employment ; that the said System is based solely on the désire on 
the part of the employment agents to secure fées, and ail the money they 
can, and by reason of such désire and conditions the shorter the time of em- 
ployment the greater the number of jobs. * * * That generally the 
applicants, or such employas, who are seeking work, are poor and without 
moue.y or other means, and are unable to bear the burdeu of paying the fee 
demanded and estracted or extorted from them by such agencjes. That ail 
of my said expérience, observation, and study show such conditions obtain 
and substantially are of the same character and extent throughout the 
entire state of Washington" 

— and charges collusion between agencies and managers of employ- 
ers which results in shorter time of employment to increase the num- 
ber of "jobs." 

Mr. A. H. Grout, secretary of the municipal civil service commis- 
sion and ex officio labor commissioner, corroborâtes the affidavit of 
D. P. Kenyon, and f urther says : 

"I also reached the conclusion prior to the adoption of said initiative 
measure that the only efficient method of regiilating the private employment 
agencies of said state was to prohibit the charging by said agencies of fées 
to persons seeking eniDloyment. and after consultation with other persons 
engaged in similar ofHclal positions to that which I hold I flnd that it is the 
gênerai opinion that the prohibition of the taking of fées from those seeking 
employment is the only efficient manner of regulating said private employment 
agencies and the curing and preventlng of . the many abuses which arise in 
the conducting of said businesses as heretofore practiced." 

James R. Bradford, now and for three years corporation counsel 
of the city of Seattle, in addition to other matters, states that he bas 
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been frequently called upon by the labor commission of Seattle and 
the labor department to aid in the adjustment of settlements of coni- 
plaints or daims lodged in the said labor commission by employés 
against employment agents in said city, and says : 

"I hâve read and know the contents of the coutroverting affldavit of Mr. 
D. P. Kenyon, and personally know that a great deal of time of said légal 
department durlng ail of said period has been consumed in aiding the said 
labor department in the adjustment and settleraent of such complaints. and 
that very much time and attention has been given by said labor department 
In the adjustment and settlement of such clalms. That durlng said tlmes 
said employment ageneies bave, among others, resorted to various forms 
of artifices, false représentations, and fraud to and in dealing with employés, 
for the purpose of extraetlng and extorting money and fées from such ap- 
plieants ; that such false représentations, wrongs, and injustice consist, 
among other things, in statements to such appllcants as to the amount of 
wages they wIU secure, the sanitary and other conditions in and ahout the 
camps at the places of work, the number of hours they will be required to 
labor each day, the price and character of board and lodging furnished by 
the employers, the relative distances and miles to the various places of 
work, and the cost and nature of such transportation, and other similai 
matters." 

Complainants hâve filed a reply afHdavit, setting out "An ordinance 
to license and regulate certain trades and occupations in the city of Se- 
attle, and providing penalties for the violation thereof ," in which ordi- 
nance the city of Seattle seeks to regulate employment ageneies, and 
complainants allège compliance with the provisions of the ordinance, 
and further state : 

"That heretofore, on or about the 17th day of November, 1914, in the city 
of Seattle, the said Kenyon attended a meeting of some of the plaintiffs 
above named, among whom were Crâne, Rafter, Moore, Wiseman, Lilyman, 
and B. W. Sawyer, at which time thé said Halverstadt asked Kenyon if he 
had any 'trouble whatever with any of the employment agents which Halver- 
stadt represented, and Kenyon replled he had had no trouble with tliem what- 
eoever, and that it was not necessary for anybody to look after them ; that 
there were only three or four ageneies in the city which had ever made 
him any trouble." 

The act in issue reads : 

"An act to prohibit the collection of fées for the sccuring of employment or 
furnishlng information leading thereto and flxing a penalty for viola- 
tion thereof. 

"Be It enacted by the people of the state of Washington: 

"Section 1. The welfare of the state of Washington dépends on the welfare 
of its workers and demands that they be protected from conditions that re- 
suit in their being liable to imposition and extortion. 

"The state of Washington, therefore, exercising herein police and sovereigu 
power, déclares that the System of coUecting fées from the workers for 
furnishlng them with employment, or with information leading thereto, re- 
sults frequently in their becomlng the victims of imposition and extortion and 
is therefore detrimental to the welfare of the state. 

"Sec. 2. It shall be unlawful for any employment agent, his représentative, 
or any other person to demand or receive either directiy or indirectly from 
any person seeking employment, or from any person in his or her behalf, 
any rémunération or fee whatsoever for furnishlng him or her with em- 
ployment or with information leading thereto. 

"Sec. 3. For each and every violation of any of the provisions of this act 
the penalty shall be a fine of not more than $100.00 and imprisonment for 
not more than thirty days." 
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[1] The motion to disniiss for want of jurisdiction wiil be denied. 
The case will be treated as falling within the exception to the gênerai 
rule that equity will not enjoin criminal proceedings, the exception be- 
ing where property rights will be destroyed by criminal proceedings 
under an invalid law or unconstitutional act. It would be useless to 
set put in this opinion the sections referred to of the Constitution of 
the United States or of the Constitution of the state of Washington. 

A considération of the act with relation to the welfare clause and 
property and contract provision of the Constitution will suffice, and réf- 
érence to the contents of affidavits in support of the respective conten- 
tions is made in view of the statement in the act that "the welfare of 
the State * * * dépends on the welfare of its workers, and 
* * * that they be protected from * * * imposition and ex- 
tortion," for the purpose of showing that there was some agitation 
with relation to the issue tendered by the act. 

Welfare, as defined by Webster, is : 

"Well-dolng or well-being, In any respect; the enjoyment of health and 
common blessings of life ; exemption from any evil or calamity ; prosperity ; 
happiness." 

"The good and welfare of this commonwealth, for whlch reasonable orders, 
laws, statutes, and ordinances may be made, by force of which private 
rights of property may be affected, is a much broader and less spécifie ground 
of exercise of power than public use and public service. The former ex- 
presses the ultimate purpose or resuit sought to be obtained by ail forms of 
législative Power over property; the latter implies a direct relation botween 
the primary object of appropriation and the public enjoyment." Lowell y. 
Olty of Boston, 111 Mass. 454, 15 Am. Rep. 39. 

[2] The State, under its police power, can adopt any act which rea- 
sonably protects its citizens, or a clàss of citizens, from fraud and ex- 
tortion. 

" 'Police power,' in Its broadest acceptation, • • * means 'the gênerai 
power of the government to préserve and promote the public welfare, even at 
the expense of private rights.' " City of Geneva v. Geneva Téléphone Co.,, 
30 Mise. Rep. 236, 240, 62 N. Y. Supp. 172, 173 ; Karasek v. Peier, 22 Wash. 
419, 61 Pac. 33, 50 L. R. A. 345. 

"We hold that the police power of the state embraees régulations designed 
to promote the public convenience or the gênerai prosperity, as well as régula- 
tions designed to promote the public health, the public morals, or the public 
safety." Harlan, J., in C, B. & Q. Ry. Co. v. 111., 200 U. S. 561, 26 Sup. 
et 341, 50 L. Ed. 596, 4 Ann. Cas. 1175. 

"The possession and enjoyment of ail rights are subject to such reason- 
able conditions as may be deemed by the governing authority of the country 
essential to the safety, health, peace, good order, and morals of tlie com- 
munlty. ♦ • * For the pursuit of any lawful trade or business, the law 
imposes simllar conditions. Régulations respecting them are ahuost infinité, 
varying with the nature of the business." Field, .T., in Crowley v. Christien- 
sen, 137 U. S. 86, 11 Sup. Ct 13, 34 L. Ed. 620. 

"The power of the state, sometimes termed its police power, to prescrlbe 
régulations to promote the health, peace, morals, éducation, and good order 
of the people, and to leglslate so as to increase the industries of the state, 
develop its resources, and add to its welfare aud prosperity." Field, J., in 
Barbier v. Connolly, 113 U. S. 31, 5 Sup. Ct. 359, 28 L. Ed. 923 ; Fuller, J., 
in Re Kemmier, 136 U. S. 436, 10 Sup. Ct. 930, 34 h. E3d. 519. 

"The police power is not subject to any definlte limitations, but is co- 
extenslve with the necessitles of the case and the safeguard of the public 
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interests." Brown, J., in Camfield v. U. S., 167 U. S. 518, 17 Sup. Ct. 864, 42 
X.. Ed. 260. 

"What is termed the 'police power' has been the subject of a good deal of 
considération by both the fédéral and state courts, and ail agrée that it is 
a difficult matter to define the limits within vvhieli it is to be exercised. 
Bvery well-organized government has the inhérent right to protect the health 
and provide for the safety and welfare of its people. It has not only the 
right, but it is a duty and obligation whlch the sovereign power owes to 
the public ; and, as no one can f oresee the emergency or necessity whlch may 
call for [the] exercise [of thls power], it is not an easy matter to prescribe 
the précise limits wlthln whlch it may be exercised. It may be sald to rest 
upon the maxlm, 'Salus populi suprema lex.' " Deems v. City of Baltimore, 
80 Md. 164, 173, 30 AU. 648, 650 [26 L. B. A. 541, 45 Am. St. Rep. 339]. 

" 'Police power' is deflned by Blaekstone to be the 'régulation and domestic 
order of the kingdom, whereby the inhabitants of a state, like members of 
a well-governed family, are bound to conform thelr gênerai behavior to the 
rules of propriety, good neighboçhood and good manners, and to be décent, 
industrious and inofCensive in thelr respective stations.' It is said that by 
gênerai police power of the state, persons and property are subjected to ail 
kinds of restraints and burdens in order to secure the gênerai comfort, health, 
and prosperity of the state." In re Marriage License Docket, 4 Pa. Dist Ct 
162. 

" 'Police power' Is the power of the state to prescribe régulations to pro- 
mote the • * • good order of the people, and to legislate so as to in- 
crease the industries of the state, develop its resources, and add to its 
wealth and prosperity." Bell's Gap R. Oo. v. Commonwealth of Pa., 134 
U. S. 232, 10 Sup. Ct. 633, 33 L. Ed. 892 ; Mugler v. Kansas, 123 U. S. 623, 
8 Sup. Ct. 273, 31 L. Ed. 205. 

"The Power whlch the Législature has to promote the gênerai welfare la 
very great, and the discrétion whlch that department of the government has 
In the employment of means * * * is very large." Powell v. Penn- 
sylvanla, 127 U. S. 678, 8 Sup. Ct. 992, 1257, 32 L. Ed. 253. 

The power which local authorities hâve to promote the gênerai 
welfare of the state, when applied to the instant case, where the act in 
issue was adopted by each elector of the state recording his conclusion, 
and a majority thinking that an evil existed which should be regulated 
in the manner indicated by the act, would seem to be conclusive, when 
taken in connection with the language of Justice Day, in Missouri Pa- 
cific Railway Co. v. City of Omaha, 235 U. S. 121, 35 Sup. Ct. 82, 59 
L. Ed. , in which he says : 

"The local authorities are presumed to hâve knowledge of local conditions, 
and to hâve been induced by compétent reason to take the action which 
they dld." 

This was an action to restrain the enforcement of an ordinance pass- 
ed March 29, 1910, by the défendant city, in which the railway Com- 
pany was ordered to erect, construct, and complète the viaduct and ap- 
proaches on Dodge street, of the width, height, strength, and of the ma- 
terial and manner of construction required by the city engineer of 
Omaha, and according to the plans and spécifications prepared by him. 
The ordinance was attacked upon the ground that defendant's rights, 
guaranteed by the Constitution of the United States and the Consti- 
tution of the state of Nebraska were infringed, and the court declined 
to interfère. 

The Suprême Court, in Otis et al. v. Parker, 187 U. S. 609, 23 Sup. 
Ct 170,47L. Ed. 323, says: 
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"If tlie State thinks an admitted evll cannot be preveiited, exccirt by pro- 
hibitiiig a calling or transaction net in itself necessarily objectionable, tbo 
courts cannot interfère, unless. in looking at the substance of the uiatter, 
they can see that 'it is a clear, unmistakable infringemeut of riglits secured 
by the fondamental law.' " 

That an admitted evil exists is not only set forth in the act, but by 
the affidavits of the several parties to this proceeding, in which the con- 
dition is shown to exist, and against which the municipahties hâve leg- 
islated. Justice Day, in Schmidinger v. Chicago, 226 U. S. 578, 33 Sup. 
Ct. 182, 57 L. Ed. 364, Ann. Cas. 1914B, 284, says: 

"This court has had fréquent occasion to déclare that there is no absolute 
freedom of contract. The exercise of the police power flxing weights and 
measures and standard sizes must necessarily limit the freedom of contract 
which would otherwise exist. Such limitations are constantly imposed 
upon the right to contract freely, because of restrictions upon that right 
deemed necessary in the interest of the gênerai welfare." 

This expression was brought forth upon the charge that the four- 
teenth amendment to the national Constitution was violated by the 
municipality of Chicago, in regulating the size of loaves of bread man- 
ufactured and sold within the city. The court held that the right of 
the municipality to regulate one trade and not another is well settled as 
not denying the equal protection of the laws, and that such régulation 
is not contrary to the due process clause and does not interfère with 
the liberty of contract. 

Justice Hughes, for the court, in C, B. & O. R. R. Co. v. McGuire, 
219 U. S. 549, 31 Sup. Ct. 259, 55 L. Ed. 3287 in considering an act of 
the Législature of lowa, making railway corporations liable in dam- 
ages for injuries sustained by any person, including employés, in con- 
séquence of the neglect, mismanagement, or willful wrongs of the em- 
ployés or agents of such corporations, in which it was held that the act 
did not interfère with the liberty to make contracts or deny the equal 
protection of the laws under the fourteenth amendment to the Con- 
stitution of the United States, said: 

"There is no absolute freedom to do as one wills or to contract as one 
chooses. The guaranty of liberty does not withdraw from législative super- 
vision that wide department of activity which consists of the uiaking of con- 
tracts, or deny to government the power to provide restrictive safeguards. 
Liberty Implies the absence of arbitrary restraint, not immunity from rea- 
sonable régulations and prohibitions imposed in the interests of the com- 
munity." 

And: 

"It is subject, also, in the field of state action, to the essential authority 
of government to malntain peace and security, and to enact laws for the 
promotion of the health, safety, morals, and welfare of those subject to its 
jurisdictlon." 

In Noble State Bank v. Haskell, 219 U. S. 104, 31 Sup. Ct. 186, 55 
L. Ed. 112, 32 L. R. A. (N. S.) 1062, Ann. Cas. 1912A, 487, Justice 
Holmes, for the court, said: 

"It may be said In a gênerai way that the police power extends to aU 
the great public needs. * * * It may be put forth in aid of what is 
sanctioned by usage, or held by prevailing morality or strong and pré- 
pondérant opinion to be greatly and immedlately necessary to the public 
welfare." 
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That the act in issue was adopted by popular vote of the state em- 
phasizes immédiate necessity therefor to the public welfare. In Halter 
V. Nebraska, 205 U. S. 40, 27 Sup. Ct. 421, 51 L. Ed. 696, 10 Ann. Cas. 
525, Justice Harlan, for the court, said : 

"Another vital princlple Is that, except as restrained by its own fuiida- 
mental law, or by the suprême law of the land, a state possesses ail légis- 
lative power consistent wlth a republican form of governnient ; tliereforo, 
each state, when not thus restrained and so far as thls court Js concerned, 
may, by législation, provide * • * for the common good, as involved in 
the well-being, peace, happiness, and prosperity of the people." 

In Knoxville Iron Ce. v. Harrison, 183 U. S. 13, 22 Sup. Ct. 1, 46 
L. Ed. 55, in a décision involving an act of the state of Tennessee re- 
quiring the rédemption in cash of store orders or other évidences of 
indebtedness issued by employers in payment of wages due to em- 
ployés, Mr. Justice Shiras, for the court, said: 

"Furthermore, the passage of the act was a legitimate exercise of police 
povyer, and upon that ground also the législation is vvell sustained. The 
first rlght of a state, as of a man, is self-protection, and with the state that 
rlght involves the universally acknowledged power and duty to enact and en- 
force ail such laws not in plain conflict with some provision of the state or 
fédéral Constitution as may rightly be deemed necessary or expédient for the 
■afety, health, morals, comfort and welfare of its people." 

In Murphy v. California, 225 U. S. 623, Z2 Sup. Ct. 697, 56 L. Ed. 
1229, 41 L. R. A. (N. S.) 153, in passing upon the constitutionality of 
an ordinance passed by the city of Pasadena, Justice Lamar said : 

"The fourteenth amendment protects the citizen in his right to engage in 
any lawful business, but it does not prevent législation intended to regulate 
useful occupations which, because of their nature or location, may prove 
injurions * * • to the public." 

From the record, it is apparent that the business, good order, and 
welfare of the state is involved, and the electors having expressly 
stated in the act that the welfare of the state demands the adoption of 
the provisions of the act seeking to regulate the agencies named, the 
courts cannot examine into local conditions. 

"Ali property in this commonwealth is * * * subject to those gênerai 
régulations which are necessary to the common good and gênerai welfare. 
Rights of property, llke ail other social and conventional rights, are subject 
to such reasonable limitations in thelr enjoyment as shall prevent them 
from being injurious, and to such reasonable restraints and régulations, estab- 
lished by law, as the Législature, under the governing and controUing power 
vested in them by the Constitution, may thlnk necessary and expédient." 
Chief Justice Shaw, Parker v. Otis, 130 Cal. 322, 62 Pac. 571, 927, 92 Am. 
St. Rep. 56. 

In mariy ways and phases has the issue hère been before the Suprême 
Court of the United States, and in ail of the cases has the exercise of 
législative discrétion been held not to be subject to judicial review in 
the absence of arbitrary restraint. Gundling v. Chicago, 177 U. S. 183, 
20 Sup. Ct. 633, 44 L. Ed. 725 ; Petit v. Minnesota, 177 U. S. 164, 20 
Sup. Ct. 666, 44 L. Ed. 716; Austin v. Tennessee, 179 U. S. 343, 21 
Sup. Ct. 132, 45 L. Ed. 224; Booth v. Illinois, 187 U. S. 425, 22 Sup. 
Ct. 425, 46 L. Ed. 623; Jacobson v. Massachusetts, 197 U. S. 11, 25 
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Sup. Ct. 358, 49 L. Ed. 643, 3 Ann. Cas. 765 ; Patterson v. The Eu- 
dora, 190 U. S. 169, 23 Sup. Ct. 821, 47 L. Ed. 1002. 

In Powell V. Pennsylvania, 127 U. S. 678, 8 Sup. Ct. 992, 1257, 32 
L. Ed. 253, the Suprême Court held unconstitutional an act of the 
Pennsylvania Législature prohibiting the manufacture or sale of oleo- 
margarine or adulterated substitute for butter or cheese. Justice Har- 
lan, for the court, while assenting to the gênerai proposition advanced 
by défendant that his enjoyment upon terms of equality with ail others 
in similar circumstances of the privilège of pursuing an ordinary call- 
ing or trade is an essential part of his rights of liberty and property, 
as guaranteed by the fourteenth amendment, says : 

"But It cannot adjudge that the defendant's rights of liberty and property, 
as thus deflned, hâve been infringed by the statute of Pennsylvania, with- 
out holding that, although It may hâve been enacted In good falth for the 
objects expressed in its tltle, * * • It has, in fact, no real or substantial 
relation to thèse ob.iects. * • * The court is unable to affirm that this 
législation haa no real or substantial relation to such objects." 

And again: 

"Whether the manufacture of oleoraargarine • • * Is, or may be, con- 
ducted in such a way, or with such skill and secrecy, as to baffle ordinary in- 
spection, or whether it involves such danger to the public health as to re- 
qulre, for the protection of the people, the entire suppression of the business, 
rather than its régulation in such a manner as to permit the manufacture 
and sale of articles of that class that do not contain noxlous ingrédients, are 
questions of fact and of public policy which belong to the législative depart- 
ment to détermine. And as it does not appear upon the face of the statute, 
or from any facts of which the court must take judicial cognizance, that it 
infringes rights secured by the fundamental law, the législative détermina- 
tion of those questions is concluslve upon the courts. * * * The power 
which the Législature has to promote the gênerai welfare is very great, and 
the discrétion which that department of the government has in the employ- 
ment of means to that end is very large." 

The Suprême Court of the United States, in Central Lumber Co. 
V. South Dakota, 226 U. S. 159, 33 Sup. Ct. 67, 57 L. Ed. 164, upheld 
the constitutionality of an act of the state Législature of South Da- 
kota making it a pénal offense for any person engaged in the produc- 
tion, manufacture, or distribution of any commodity in gênerai use 
to discriminate as to price or rate between différent sections or com- 
munities in the state. Mr. Justice Holmes, for the court, said : 

"The fourteenth amendment does not prohibit législation spécial in char- 
acter. Magoun v. 111. Trust & Sav. Bank, 170 U. S. 283, 294 [18 Sup. Ct. 594, 
42 L. Ed. 1037]. It does not prohibit a state from carrying out a policy that 
cannot be pronounced purely arbitrary by taxation or pénal laws. * * * If 
a class is deemed to présent a conspicuous example of what the Législature 
seeks to prevent, the fourteenth amendment allows it to be dealt with, al- 
though otherwise and merely logically not distinguishable from others not em- 
braced In the law." 

And: 

"If the Législature thought that that particular manifestation of ability 
nsually came from great corporations, whose power It deemed excessive, and 
for that reason did more harm than good in their state, and that there was 
no other case of fréquent occurrence where the same could be said, we cannot 
review their économies or their facts," 
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In McLean v. Arkansas, 211 U. S. 539, 29 Sup. Ct. 206, 53 L. Ed. 
315, the court had under considération the constitutionality of a stat- 
ute of Arkansas requiring coal to be measured, for payment of min- 
cr's wages, before screening, in ail mines in the state employing more 
than ten men underground. The court held the act not to be in viola- 
tion of the equal protection and contract clauses of the fourteenth 
amendment, and through Justice Day stated that while the Constitu- 
tion provides for the protection of citizens in making contracts for 
the sale of labor, and protects the right to carry on trade or business 
against hostile state législation, yet when the right to contract or car- 
ry on business conflicts with laws declaring the public policy of the 
state, enacted for the protection of the public * * * welfare, the 
same may be valid, notwithstanding they hâve the effect to curtail 
or limit the freedom of contract, and, furthèr, that since the law is 
alike applicable to ail mines in the state employing more than ten men 
underground, it. is in no sensé an unjust or unreasonable discrimina- 
tion, and hence does not deprive défendants of the equal protection of 
the laws within the meaning of the Constitution. 

In Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct. 383, 42 L. Ed. 780, 
the court held not in violation of the contract, due process, or equal 
protection clauses of the fourteenth amendment a statute of the state 
of Utah limiting the employment of workmen underground to eight 
hours a day. Justice Brown, for the court, said : 

"The question In each case Is wàether the Législature bas adopted the stat- 
ute in exercise of a reasonable discrétion, or whether its action be a mère 
excuse for an unjust discrimination, or the oppression or spoliation of a par- 
tieular class." 

Justice Field, for the court, in Barbier v. Connolly, 113 U. S. 31, 5 
Sup. Ct. 357, 28 L. Ed. 923, stated in substance that while the four- 
teenth amendment was undoubtedly intended to protect citizens from 
arbitrary deprivation of life or Hberty or arbitrary spoliation of prop- 
erty, and that equal protection should be given to ail under like circum- 
stances, yet that amendment — ^broad and comprehensive as it is — was 
not designed to interfère with the police power of the state to prescribe 
régulations to promote the good order of the people. To the same ef- 
fect are Murphy v. California, 225 U. S. 623, 32 Sup. Ct. 697, 56 h. 
Ed. 1229, 41 L. R. A. (N. S.) 153 ; Bacon v. Walker, 204 U. S. 311, 27 
Sup. Ct. 289, 51 L. Ed. 499. 

[3] It is clearly apparent that what the régulation shall be and how 
to be administered are matters for the state, and a strong prépondérant 
opinion being prévalent among the electors of the state, they having 
expressed at a gênerai élection that the public welfare required régula- 
tion as set forth in the act, and having declared that the evil existed 
and shall be met by prohibiting the collection of fées from a class of 
persons, the court cannot interfère, unless it appears that the act has 
no real or substantial relation to the evil sought to be remedied, which 
does not appear in this case. The court cannot say that the electors of 
the state, in adopting the act which declared that the welfare of the 
state required the prohibition of the collection of fées from the sourc- 
es designated, did not exercise a reasonable discrétion in declaring a 
public policy as in the act set forth. 



704 221 FEDERAL REPORTER 

The contention that the relief asked is in harmony with Little v. 
Tanner (D. C.) 208 Fed. 605 (this circuit), is not well taken. The issue 
there involved the constitutionality of a trading stamp act of the state 
of Washington. The court, at page 609, said : 

"It is plainly manlfest that no merchant could afford to pay the sum of 
$6,000 annually for the mère privilège of giving away trading stamps or al- 
lowing discounts on cash sales; but, if this were the only objection to the 
act, it may be that the courts would be powerless to enjoin its exécution." 

And on page 61 1 : 

"But inasmuch as thé Suprême Court of the state of Washington has de- 
clared that an act prohibiting the use of trading stamps is in violation of the 
Constitution of that state, we accept its décision as final and concliïsive hère." 

The license fee was held to be a tax in violation of the provisions 
of the fourteenth amendment. 

The large number of décisions cited by complainants do not mili- 
tate against or take from the quotations of the cases'herein referred 
to. The public welfare is the determining factor, and the expressed 
conclusion of the ekctors of the state is that the interest of the pub- 
lic generally requires the régulation provided by the act, and this is 
conclusive upon the court. 

The fact that complainants may hâve conducted their business hon- 
estly, and in such a way that no complaint could be rightfully lodged 
against them, would not prevent the state from adopting the measure, 
if necessary to reach persons who hâve not so conducted their busi- 
ness, but, as stated before the bar, in such a way as to hâve three men 
for one job — one upon the job, one going to the job, and one coming 
from the job — and receiving compensation from ail. The honest must 
suffer with the others in regulating the business of the gênerai class. 
The act is within the police power of the state and does not infringe 
complainant's rights. 

The motion for temporary injunction is denied, and the motion to 
dismiss the bill for want of equity is granted. 

CUSHMAN, District Judge. I dissent from the opinion of the ma- 
jority of the court in one important particular. While agreeing with 
them that this cause comes within the exception to the gênerai rule 
forbidding the injunction of criminal proceedings, and agreeing that 
the act attacked does not violate the eleventh amendment to the Con- 
stitution, and while agreeing further that the employment agency busi- 
ness may be regulated to any reasonable extent, I dissent from the 
conclusion that the act in question is an act to regulate, reasonably or 
otherwise, this business, as it clearly appears to be one destroying and 
prohibiting the business of such agencies, where neither public health, 
safety, nor morals are concerned. If such business includes in it no 
harmful élément, but when properly conducted, is' alone bénéficiai, 
then, utider the Constitution, neither Législature nor electorate can 
strike it down, or prohibit it. To do so violâtes the fourteenth amend- 
ment to the Constitution, and deprives those in that business of their 
liberty and property without due process of law. 

"The majority opinion holds that the act is one for the régulation, 
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and not prohibition, of, employment agencies. The preamble of the 
act provides: 

"An act to prohibit the collection of fées for the securing of employment or 
furnlshlng information leading thereto and flxing a penalty for violation 
thereof." 

Section 2 provides : 

"It shall be unlawful for any employment agent, his représentative, or any 
other person to demand or recel ve elther directly or Indirectly from any per- 
son seeking employment, or from any person on his or her behalf, any ré- 
munération or fee whatsoever for furnlshlng Mm or her with employment or 
with information leading thereto." 

In the officiai pubHcation of the secretary of the state of Washington 
of the initiative acts voted on at the élection November 3, 1914, with 
the arguments for and against, there appears the initiative in question. 
It is headed as f ollows : 

"An act to be submitted to the légal voters of the state of Washington for 
thelr approval or rejection at the gênerai élection to be held on Tuesday, the 
third day of November, 1914, proposed by Initiative Pétition No. 8, filed in the 
office of the secretary of state, July 3, 1914, commonly known as Abolishing 
Employment Offices Measure." 

The business of employment agencies consists of rémunération for 
finding employment for those who seek it, or informing them where 
it can be found. To say that the taking away of any rémunération 
or fee for this service is régulation, and not prohibition, of the busi- 
ness, is to lose sight of what business is. Take away the rémunéra- 
tion for conducting it, and there is no business left. It would then be- 
come only a benevolent agency. 

Upon the argument, the only suggestion made that the act did not 
prohibit business was that, under it, employers might still pay the em- 
ployment agencies a fee for seeking employés, and thereby the busi- 
ness continue. There are two essential fallacies in this argument: 

The affidavits filed show that the only income of the complain- 
ants is derived from fées charged the laborers for whom they seek 
employment. First, the business, as established and carried on, is one 
for the sale of labor, or to find a sale for labor, and not to buy it. 
Labor differs from other commodities in this : The laborer may, on 
opportunity, sell his own labor; but, necessarily, busied with his toil 
in a complex commercial system such as ours, his opportunity is poor 
compared with that of an experienced and established agency engaged 
in the business of finding opportunities for employment. Whatever 
business is considered and analyzed, it is one of sale. Before there can 
be a sale, there must be something to sell. Uniformly, a buyer buys 
for his needs, but a seller's business is to sell. Where buying is part 
of a business, it is merely a préparation for sale. 

The second fatal weakness in this argument is that, if this act for- 
bidding the taking of a fee from the employé is valid, another act may 
forbid the taking of one from the employer. Thus, by admitting the 
validity of this act, the power is conceded, not only to fell the trunk, 
but to destroy the root and branch. This is not régulation. The only 
support — if it may be so termed — in the record for the position that 
this act is one of régulation, and not prohibition, is found in the affi- 
221 F.-^5 
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davits filed and presumably prepared by the Attorney General, where- 
in the act is painstakingly referred to as one growing out of the need 
for régulation of this business. The déniai to a man of the right to 
sell his labor, the déniai of the right to hire some one to sell his la- 
bor, and, as a necessary coroUary, the right of the agent to sell his 
services for the securing of such employaient, is prohibition of the 
business. If you forbid an agent to take a fee for the house he rents 
or sells, you necessarily stop his business. 

There has been no contention nor holding that there is aught save 
good in an employment agency honestly conducted. Upon considéra- 
tion, it will be conceded that few callings could be more worthy than 
finding honest employment, and thereby honest independence, for a 
man who wants to work and who cannot find the opportunity. An 
agency not inherently harmful, which secures labor for the unem- 
ployed, is bénéficiai. In re Dickey, 144 Cal. 234, 17 Pac. 924, 66 L. R. 
A. 928, 103 Am. St. Rep. 82, 1 Ann. Cas. 428, the Suprême Court of 
California held unconstitutional a statute limiting the charges which 
the owner of an employment agency might make for his services. In 
the course of the opinion, it is said : 

"It appears, therefore, that the due exercise of the police power is limited 
to the préservation of the public health, safety, and morals, and that légis- 
lation which transcends thèse objects, whatever other justification it may 
elaim for its existence, cannot be upheld as a legitimate police régulation. 
The business in which this défendant is engaged is not only innocent and in- 
nocuous, but is highly bénéficiai, as tending the more quIcUly to secure labor 
for the unemployed. There Is nothing in the nature of the business, there- 
fore, that in any way threatens or endangers the public health, safety, or 
morals, nor, indeed, is the purpose of this statute to regulate in thèse regards, 
or in any of them. The declared purpose and the plain efCect of the above- 
quoted section is to limit the right of an employment agent in making con- 
tracts — a right free to those who foUow other vocations — and arbitrarily to 
fix the compensation which he may receive for the services which he renders." 
144 Cal. at page 236, 77 Pac. at page 925, 66 L. R. A. at page 929, 130 Am. St. 
Rep. at page 83, 1 Ann. Cas. at page 429. 

The Suprême Court of the state of Washington, in Spokane v. 
Macho, 51 Wash. 322, 98 Pac. 755, 21 L. R. A. (N. S.) 263, 130 Am. 
St. Rep. 1100, in holding the employment agency business legitimate 
and bénéficiai, said : 

"It cannot be denied that the business of the employment agent is a legiti- 
mate business, as much so as is that of the banker, broker, or merchant ; and 
under the methods prevailiug in the modem business world, it may be said 
to be a necessary adjunct in the prosecution of business enterprises." 

In Williams v. Fears, 179 U. S. 270, 21 Sup. Ct 128, 45 L. Ed. 186, 
the court, in considering the employment agency business, said : 

"The court [state court] ealled attention to the fact that, while previous 
acts had required a license, this act provided for a spécifie tax on the occupa- 
tion of emigrant agents in common with very many other occupations, the de- 
clared purpose of the levy being for the support of the government, and ruled 
that the question of whether the tax was so excessive as to amount to a pro- 
hibition On the transaction of that business, did not arise, and, indeed, was 
not raised [as in Little v. Tanner (D. C.) 208 Fed. 605]. * • * But this act 
is a taxing act. * • * The individual laborer is left free to corne and go 
at pleasure, and to make such contracta as he chooses, while those whose busi- 
ness it is to induce persons to enter into labor contracts and to change their 
location, though left free to contract, are subjected to taxation in respect of 
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thelr business as other citizens are. • • • The gênerai législative purpose 
is plain, and the Intention to prohibit this particular business cannot properly 
be imputed from the amount of the tax payable by those embarked in it, even 
if we were at liberty on this record to go into that subject. It would seem, 
moreover, that the business Itself is_of such nature and importance as to 
justify the exercise of the police power in its régulation. We are not dealing 
with single instances, but with a gênerai business, and it is easy to see that. 
if that business is not subject to régulation, the citizen may be exposed to mis- 
fortunes from which he might otherwise be legitimately protected." 179 U. S. 
at pages 273, 274, 275, 21 Sup. Ct. at pages 129, 130 (45 L. Ed. 186). 

In the case of State v. Moore, 113 N. C. 697, 18 S. E. 342, 
22 L. R. A. 472, the court held unconstitutional a law because of the 
excessive fee required by a statute of North Carolina from emigrant 
agents, vvho differ from employment agents only in that the emigrant 
agent employs persons to do work out of the state in which they are 
employed. The court held such business not inherently harmful to the 
public, and that it could be regulated, but not prohibited, by an exercise 
of the police power. When the interest the state has in the welfare 
of its citizens is considered, together with the fact that, without their 
employment and afforded opportunity for production, it could not ex- 
ist, and the danger to the state in large numbers of unemployed, it 
is clear that the employment agency business is affected with a pub- 
lic interest, and that, if the law may be considered as a reasonable 
régulation, it should be upheld, but it is clear that it is not a régulation 
of the business, but the prohibition of the business. 

If it be considered as régulation, it cannot be held reasonable, be- 
cause it goes beyond the necessities of the case. Ail that is contend- 
ed for is that the System, as conducted, has been at fault, that there 
has been collusion between agencies and managers of employers, and 
that employment agencies hâve resorted to various forms of artifices., 
false représentations, and fraud in dealing with employés, for the pur- 
pose of extorting money and fées from such applicants, making false 
statements to applicants as to the amount of wages they would se- 
cure and as to other particulars concerning the promised employment. 
Thèse defects and faults do not inhere in the business itself, but are the 
faults and wrongs of certain individuals engaged in that business. It 
is true, if you sink the ship, you rid yourself of the barnacles on it? 
bottom; but it is not reasonably necessary. 

However many agencies may exist for the finding of employment 
for men who want it, as long as there are unemployed, there is no rea- 
sonable excuse for the élimination of any business carried on for that 
purpose. The right to contract is not only the essence of liberty, but 
is a property right. This is a lawful business, arbitrarily and without 
reasonable cause prohibited. If the business, as conducted, is wrong, 
the régulation or prohibition should go to such conduct and not to 
the business. 

"It is novel législation, Indeed, that attempts to take away from aU the peo- 
pie the right to conduct a given business because there are wrongdoers in it, 
from whose conduct the people suffer. * * * jjor can the contention be 
tolerated that because there hâve been, in times past, dishonest persons en- 
gaged in the ticket brokerage business, vFith the resuit that f rauds hâve been 
perpetrated on both travelers and transportation companies, therefore the 
Législature can deprive every citizen engaged therein of the 'liberty' to fur- 



708 221 FEDERAL REPORTER 

ther conduct such business. Stringent rules undoubtedly may be enacted to 
punlsh those who are guilty of dlshonest practices in the conduct of sucli a 
business and the machinery of the law put in motion for its rigorous enforee- 
ment ; but to eut up, root and branch, a business that may be honestly con- 
ducted, to the convenience'of the public and the profit of the persons engaged 
in it, is beyond législative power. If the law were otherwise, no trade, busi- 
ness, or profession could escape destruction at the hands of the Législature if 
a situation should arise that would stimulate it to exercise its power, for in 
every fleld of endeavor can be found men that seek profit by frauduleut pro- 
cesses. Transportation tickets hâve been forged it is said; so hâve notes, 
checks, and bank bills. Railroad companles are no more bound to honor forged 
tickets than the alleged maker of a forged note is bound to pay it. An in- 
nocent person who suffers by parting with his money on a forged ticket bas 
his remedy against the vendor, just the same as bas the bank that discounts 
a forged note. Such instances might be multiplied, but it would serve no good 
purpose, for it Is well known that no business can be suggested through whlch 
innocent parties may not be occasionally victimized. But because of that 
fact honest men cannot be prevented from engaging In their chosen occupa- 
tions." People V. Warden, 157 N. Y. 116, 123, 131, 132, 51 N. E. 1006, 1008, 
1011, 43 L. R. A. 264, 2GS, 271, 68 Am. St. Rep. 763, 767, 774. 

Ail of the cases referred to in the majority opinion are either cases 
in which the court has upheld laws regulating the conduct of a law- 
ful business, or regulating or prohibiting a business found to inher- 
ently hâve in itself essential éléments of harm. None of the cases 
cited go as far as the présent décision. While there may be language 
in certain of them that, taken in its broadest sensé and divorced from 
considération of the facts of the cause in which the language was used, 
might include the présent holding, yet, when viewed in the light of the 
facts of the case in which it was used, in none of them does it do so. 

In Petit V. Minnesota, 177 U. S. 164, 20 Sup. Ct. 664, 44 L. Ed. 716, 
a law was upheld forbidding labor on the Sabbath, except works of 
charity and necessity ; such décision being on the ground that the lég- 
islation was not only in the interest of public morals, but of public 
health. 

In GundHng v. Chicago, 177 U. S. 183, 20 Sup. Ct. 633, 44 L. Ed. 
725, an ordinance was upheld requiring licenses in order to sell cigar- 
ettes. 

Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct. 383, 42 L. Ed. 780, up- 
held an act providing an eight-hour day in mines and smelters, upon 
the ground that those employments were dangerous and unhealthy. 
This was a law of régulation. 

Barbier v. Connolly, 113 U. S. 27, 5 Sup. Ct. 357, 28 E. Ed. 923, up- 
held an ordinance forbidding the opération of laundries within cer- 
tain city limits at night, on the ground that it tended to secure the pub- 
lic safety and lessen the danger from conflagration. 

C, B. & Q. Ry. V. Drainage Commissioners, 200 U. S. 561, 26 Sup. 
Ct. 341, 50 L. Ed. 596, 4 Ann. Cas. 1175, did not involve the consti- 
tutionality of a state law. The holding was that, where a railroad 
bridge was necessarily destroyed in enlarging the drainage capacity 
of a stream for the betterment of public health and other conditions, 
the destruction of the bridge was not the taking of property in the con- 
stitutional sensé, that it was an incidental injury to the right of pri- 
vate property, and that it was only for the takirig of property for a pub- 
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lie purpose that compensation must first be made under the Constitu- 
tion. Neither was the railroad taken nor its business prohibited. 

Otis V. Parker, 187 U. S. 606, 23 Sup. Ct. 168, 47 L. Ed. 323, upheld 
the validity of a provision in the Constitution of California that ail 
contracts for the sale of shares of capital stock of corporations on mar- 
gin should be void. This case in reality follows the case of Booth 
V. Illinois, 184 U. S. 425, 22 Sup. Ct. 425, 46 L. Ed. 623, as is shown 
by the reasoning of the court in Otis v. Parker: 

"We canuot say that there might not be conclltions of public delirium in 
which at least a temporary prohibition of sales on marglns would be a salu- 
tary thing. Still less can we say that there might not be conditions in whlch 
it reasonably might be thought a salutary thing, even If we disagreed with 
the opinion. Of course, if a man can buy on margin, he can launch into a 
much more extended venture than where he must pay the whole price at once. 
If he pays the whole price, he gets the purchased article, whatever Its worth 
may turn ont to be. But if he buys stocks on margin he may put ail his prop- 
erty Into the venture, and being unable to keep his margins good if the stock 
market goes down, a slight fall leaves hlm penniless, with nothing to repre- 
sent his outlay, except that he has had the chances of a bet. There Is no 
doubt that purchases on margin may be and frequently aie used as a means 
of gambling for a great gaip or a loss of ail one has. It Is said that in Cali- 
fornia, when the Constitution was adopted, the whole people were buying min- 
Ing stocks in this way with the resuit of infinité disaster." 187 U. S. at pages 
609, 610, 23 Sup. Ct page ITO [47 L. Ed. 323]. 

The court said in Booth v. Illinois : 

"The argument then Is that the statute directly forbids the citizen from pur- 
suing a calling which, in Itself, involves no élément of immorality, and there- 
fore by such prohibition it invades his llberty as guaranteed by the suprême 
law of the land. Does this conclusion follow from the premise stated? Is it 
true that the Législature is wlthout power to forbid or suppress a particular 
kind of business, where such business, properly and honestly conducted, may 
not, in itself, be immoral? We think not. A calling may not in itself be im- 
moral, and yet the tendency of what is generally or ordinarily or often donc in 
pursuing that calling may be towards that which is admittedly immoral or 
pernicious. If, looking at ail the circumstances that attend, or which may or- 
dinarily attend, the pursuit of a particular calling, the state thinks that cer- 
tain admitted evils cannot be successfuUy reached unless that calling be ac- 
tually prohibited, the courts cannot interfère, unless, looking through mère 
forms and at the substance of the matter, they can say that the statute en- 
acted professedly to protect the public morals has no real or substantial rela- 
tion to that object, but is a clear, unmistakable infringement of rights secured 
by the fundamental law. Mugler v. Kansas, 123 U. S. 623, 661 [8 Sup. Ct. 273, 
31 L. Ed. 205] ; Minnesota v. Barber, 136 U. S. 313, 320 [10 Sup. Ct 862, 34 
L. Ed. 455] ; Brimmer v. Rebman, 138 TJ. S. 78 [11 Sup. Ct 213, 34 L. Ed. 862] ; 
Voight V. Wright, 141 V. S. 62 [11 Sup. Ct 855, 35 L. Ed. 638]. We cannot 
say, from any facts judicially known to the court, or from the évidence In 
this case, that the prohibition of options to sell grain at a future time has, in 
itself, no reasonable relation to the suppression of gambling grain contracts in 
respect of which the parties contemplate only a settlement on the basis of dif- 
férences in the contract and market priées. Perhaps the Législature thought 
that dealings in options to sell or buy at a future time, although not always 
or necessarily gambling, may hâve the effect to keep ont of the market, while 
the options lasted, the property which is the subject of the options, and thus 
assist purchasers to establish, for a time, what are known as 'corners,' whereby 
the ordinary and regular sales or exchanges of such property, based upon ex- 
isting priées, may be interfered with, and persons who hâve in fact no grain, 
and do not care to handle any, enabled to practlcally control priées. Or the 
Législature may hâve thought that options to sell or buy at a future time 
were, in their essence, mère spéculations in priées and tended to foster a spirit 
of gambling. In ail this the Législature of the state may hâve been mistaken. 
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If so, the mlstake was not such as to justify the conclusion that the statuts 
was a mère cover to destroy a particular kind of business not Inherently harm- 
ful or immoral. It must be assumed that tlie Législature was of opinion that 
an efCectual mode to suppress gambling grain contracts was to déclare illégal 
ail options to sell or buy at a future time. The court Is unable to say that 
the means employed were not appropriate to the end sought to be attained, 
and which It was compétent for the state to accomplish." 184 U. S. at pages 
429, 430, 22 Sup. Ct. at page 427 [46 L. Ed. 623]. 

Patterson v. Bark Eudora, 190 U. S. 169, 23 Sup. Ct. 821, 47 L. Ed. 
1002, upheld a fédéral law prohibiting the payment of seamen's wages 
in advance. This was upheld under the commerce clause of the Con- 
stitution, and is essentially a régulation, and not prohibition, of em- 
ployment. 

Knoxvîlle Iron Co. v. Harbison, 183 U. S. 13, 22 Sup. Ct. 1, 46 
L. Ed. 55, upheld a law requiring, under certain conditions, rédemp- 
tion in cash by the employer of store orders given the employé. This 
was a régulation of the relation and dealings between employer and 
employé. 

Austin V. Tennessee, 179 U. S. 343, 21 Sup. Ct. 132, 45 L. Ed. 
224, upheld a law forbidding the sale of cigarettes, on the ground that 
it was not unreasonable to suppose that such law was designed for 
the protection of public health. 

Halter v. Nebraska, 205 U. S. 34, 27 Sup. Ct. 419, 51 L. Ed. 696, 
10 Ann. Cas. 525, upheld an act forbidding the use of any représenta- 
tion of the National flag for advertising purposes. The flag is the 
nation's, and both the state and nation are bound to protect and 
cherish it. It would not be unreasonable to conclude that anything 
that lessened regard for the nation's emblem — as making an adver- 
tising médium of it — would hâve in it an élément of danger to the 
public. Such a law would not prohibit a lawful and bénéficiai busi- 
ness, but rather regulate the advertisement of the business. 

Jacobson v. Massachusetts, 197 U. S. 11, 25 Sup. Ct. 358, 49 L. 
Ed. 643, 3 Ann. Cas. 765, upheld a compulsory vaccination law. Such 
a law aflfects the public health and safety, and the liberty of the individ- 
ual is subject to needs to that end to be determined by the Législature. 

Missouri, Kansas & Texas Ry. Co. v. May, 194 U. S. 267, 24 
Sup. Ct. 638, 48 L. Ed. 971, had to do with the equal protection clause 
and is not in point. 

In Schmidinger v. City of Chicago, 226 U. S. 578, 33 Sup. Ct. 182, 
57 h. Ed. 364, Ann. Cas. 1914B, 284, where the constitutionality of 
an ordinance of the city of Chicago was upheld which fixed the 
weights at which bread might be sold, the ordinance was one of rég- 
ulation. In the course of the opinion, it is said: 

"It has not flxed the prlce at which bread may be sold. It has only pre- 
scribed that the standard weight must be found in the loaves of the slzes au- 
thorized." 

Such ordinance was one of pure régulation, as much so as the fix- 
ing of weights and measures has always been considered. 

In Central Lumber Co. v. South Dakota, 226 U. S. 157, 33 Sup. 
Ct. 66, 57 L. Ed. 164, a law was upheld prohibiting unfair discrim- 
ination in sales or priées in différent localities, substantially under the 
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same conditions. The Législature did not prohibit the business, but 
condemned certain conduct in it. 

Rosenthal v. New York, 226 U. S. 260, 33 Sup. Ct. 27, S7 L. Ed. 
212, Ann. Cas. 1914B, 71, upheld a law requiring junk dealers to 
make diligent inquiry as to the légal right of sellers to certain kinds 
of property sold to them. The business was not forbidden. 

Murphy V. California, 225 U. S. 623, 32 Sup. Ct. 697, 56 h. Ed. 
1229, 41 L. R. A. (N. S.) 153, upheld an ordinance prohibiting the 
keeping of billiard halls, on the ground that the keeping of a biUiard 
hall had a harmful tendency in and of itself, independent of the man- 
ner of its conduct, and therefore could be legally prohibited. 

Noble State Bank v. Haskell, 219 U. S. 104, 31 Sup. Ct. 186, 55 
L. Ed. 112, 32 L. R. A. (N. S.) 1062, Ann. Cas. 1912A, 487, upheld 
an act subjecting state banks to assessments for a depositors' guar- 
anty fund. This was régulation, but not prohibition, of a lawful busi- 
ness. 

C", B. & Q. R. R. Co. V. McGuire, 219 U. S. 549, 31 Sup. Ct. 259, 
55 L. Ed. 328, upheld an act prohibiting contracts limiting liability 
for injuries; the contract being made in advance of the injury re- 
ceived. This act was limited to railroads, which are common carriers. 
The prohibition was that of a contract that had in itself the seeds of 
oppression. It was a régulation between employer and employé, and 
not a prohibition of employment. This law was upheld as one in- 
cidental to the protection of public health. The court said : 

"If the Législature may requlre the use of safety devices, it may prohibit 
agreements to dispense wlth them. If it may restrict employment in mines 
and smelters to eight hours a day, it may make contracts for longer service 
unlawful. In such case the interférence with the right to contract Is inei- 
dental to the main object of the régulation, and if the power exists to accom- 
plish the latter, the interférence is justifled as an aid to its exercise." 219 
U. S. at page 570, 31 Sup. Ct. at page 263 [55 L. Ed. 328]. 

Kidd Dater Co. v. Musselman Grocer Co., 217 U. S. 461, 30 Sup. 
Ct. 606, 54 L. Ed. 839, upheld a sales in bulk act requiring tradesmen 
making sales in bulk of their stock in trade to give notice to the cred- 
itors. This was only a sale régulation, tending to prevent fraud. It 
did not deny the right of sale, but only prescribed the manner. 

Welch V. Swasey, 214 U. S. 91, 29 Sup. Ct. 567, 53 L. Ed. 923, 
upheld a statute regulating the height of buildings in commercial and 
résidence portions of a city. This was a régulation in the interest of 
public safety. 

McLean v. Arkansas, 211 U. S. 539, 29 Sup. Ct. 206, 53 L. Ed. 
315, upheld an act requiring coal to be measured for payment of the 
miner before screening, where the contract of employment measured 
the pay of the miner by the quantity mined. The court said : 

"This law does not prevent the operator from screening the coal before It 
Is sent to market ; it does not prevent a contract for mining coal by the day, 
week or month. ♦ * * 

"We are unable to say, in the light of the conditions shown in the public 
Inquiry referred to, and in the necessity for such laws, evinced in the enact- 
ments of the Législatures of various states, that this law had no reasonable 
relation to the protection of a large class of laborers in the receipt of their 
just -iues and the promotion of the harmonious relations of capital and labor 
engaged in a great industry in the state. 
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"Laws tending to prevent fraud and to require honest welghts and measurea 
tn the transaction of business liave frequently been sustained in the courts, 
although in compelling certain modes of dealing tiiey interfère with the free- 
dom of contract." 211 U. S. at pages 548, 550, 29 Sup. Ct. at pages 208, 209 
[53 L. Ed. 315]. 

This, too, was régulation. 

In Powell V. Pennsylvania, 127 U. S. 678, 8 Sup. Ct. 992, 1257, 
32 L. Ed. 253, the court held that oleomargarine might itself be rea- 
sonably considered a counterfeit calculated to deceive the buying pub- 
lic, and that it was a législative question to détermine whether the 
ingrédients of this substance, as generally sold, were harmful to the 
health of the public. In the course of the opinion the court said: 

"Whether the manufacture ot oleomargarine, or Imitation butter, of the 
klnd described In the statuts, Is, or may be, conducted in such a way, or with 
such skill and secrecy, as to baffle ordlnary inspection, or whether it Involves 
such danger to the publiq health as to require, for the protection of the peo- 
ple, the entire suppression of the business, rather than its régulation in such 
manner as to permit the manufacture and sale of articles of that class that 
do not contain noxious ingrédients, are questions of fact and of public policy 
which belong to the législative department to détermine." 127 U. S. at page 
685, 8 Sup. Ct. at page 996 [32 L. Ed. 253]. 

« 

There is nothing in the présent case that can be said to be similar 
in any way to thèse conditions. There is nothing in the business of 
an employment agency inherently wrong, or tending towards wrong. 
It will probably always be that some of the unemployed will be poor, 
friendless, and among strangers, and therefore to be imposed upon 
with less danger than those more f ortunately situated ; but this fact 
does not show that the tendency of the business is in any way harm- 
ful. It siniply affords the dishonest man in the business an oppor- 
tunity to practice oppression. A business is not to be prohibited be- 
cause persons affected by it are likely to be unfortunate. Given oppor- 
tunity and a dishonest inclination in any business, imposition and 
fraud are likely to follow. Is it to be, therefore, held that ail that is 
necessary to warrant the abolition of a business is that a large part 
of those affected by it are, in certain respects, subject to imposition? 

That this initiative measure violâtes the fourteenth amendment to 
the Constitution in the respect pointed out is shown by the foUowing 
authorities : 

"The liberty mentioned In that amendment means not only the right of the 
citizen to be free from the mère physical restraint of hls person, as by in- 
carcération, but the term is deemed to embrace the right of the citizen to be 
free in the enjoyment of ail hls faculties, to be free to use them in ail lawful 
ways, to live and worli where he will, to earn his livelihood by any lawful 
calling, to pursue any livelihood or avocation, and for that purpose to enter 
into ail contracts which may be proper, necessary, and essential to his carry- 
ing out to a successful conclusion the purposes above mentioned." Allgeyer v. 
Louisiana, 165 U. S. 578, 589, 17 Sup. Ot. 427, 431 [41 L. Ed. 832]. 

"As the possession of property, of which a person cannot be deprived, doubt- 
less implles that such property may be acquired, it is safe to say that a state 
law which undertakes to deprive any class of persons of the gênerai power to 
acqulre property would also be obnoxious to the same provision. Indeed, we 
may go a step further, and say that, as property can only be legally acquired 
as between living persons by contract, a gênerai prohibition against entering 
Into contracts with respect to property, or having as their object the acquisi- 
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tlon of property, would be equally invalid." Holden v. Hardy, 160 U. S. 366, 
891, 18 Sup. Ot 383, 387 [42 L. R. A. 780]. 

"Life, llberty, property, and equal protection of the laws, as grouped to- 
gether In the Constitution, are so related tliat the deprivation of any one may 
lessen or extingulsh the value of the others. In so far as a man is deprived 
of the rlght to labor, his liberty is restricted, his capacity to earn wages and 
acquire property is lessened, and he Is denied the protection which the law 
afCords those who are permitted to work. Liberty means more than freedom 
f rom servitude ; and the constitutional guaranty is an assurance that the citi- 
zen shall be protected in the right to use his powers of mind and body in any 
lawful calling." Smith v. Texas, 233 U. S. 630, 34 Sup. Ct 681, 58 L. Ed. 1129. 

In Lochner v. New York, 198 U. S. 45, 25 Sup. Ct. 539, 49 L. 
Ed. 937, 3 Ann. Cas. 1133, holding unconstitutional a statute of New 
York fixing the hours of labor for bakers, it is said : 

"We think that there can be no falr doubt that the trade of baker, in and 
of itself, is not an unhealthy one to that degree which would authorize the 
Législature to interfère with the right to labor, and wlth the right of free con- 
tract on the part of the individual, either as employer or employé. In look- 
Ing through statistics regarding ail trades and occupations, it may be true 
that the trade of a baker does not appear to be as healthy as some other 
trades, and is also vastly more healthy than still others. To the common un- 
derstanding the trade of a baker has never been regarded as an unhealthy one. 
Very llkely physicians would not recommend the exercise of that or of any 
other trade as a remedy for ill health. Some occupations are more healthy 
than others, but we think there are none which might not corne under the 
Power of the Législature to supervise and control the hours of worklng therein, 
if the mère fact that the occupation is not absolutely and perfectly healthy is 
to eonfer that right upon the législative department of the government. It 
might be safely affirmed that almost ail occupations more or less affect the 
health. There must be more than- the mère fact of the possible existence of 
some small amount of unhealthiness to warrant législative interférence with 
liberty. It is unfortunately true that labor, even in any department, may 
po.ssibly carry with it the seeds of unhealthiness. But are we ail, on that ac- 
count, at the mercy of législative ma.1orities? A printer, a tinsmith, a lock- 
smith, a carpenter, a cabinetmaker, a dry goods clerk, a bank's, a lawyer's, or 
a physician's clerk, or a clerk in almost any kind of business, would ail corne 
under the power of the Législature, on this assumption. No trade, no occupa- 
tion, no mode of earning one's living, could escape this all-pervading power, 
and the acts of the Législature in llmitlng the hours of labor in ail employ- 
ments would be valid, although such limitation might seriously cripple the 
ability of the laborer to support himself and his family. In our large clties 
there are many buildings into which the sun pénétrâtes for but a short time 
in each day, and thèse buildings are occupled by people carrying on the busi- 
ness of bankers, brokers, lawyers, real estate, and many other klnds of busi- 
ness, aided by many clerks, messengers, and other employés. TJpon the as- 
sumption of the validity of this act under review, it is not possible to say 
that an act, prohibiting lawyers' or bank clerks, or others, f rom contracting to 
labor for their employers more than eight hours a day, would be invalid. It 
might be said that it is unhealthy to work more than that number of hours 
in an apartment lighted by artificial light during the working hours of the 
day ; that the occupation of the bank clerk, the lawyer's clerk, the real estate 
clerk, or the broker's clerk in such offices is therefore unhealthy, and the Lég- 
islature in its paternal wisdom must therefore hâve the right to legislate on 
the subject of and to limit the hours of such labor, and if it exercises that 
power and its validity be questloned, it is sufBcient to say it has référence to 
the public health, it has référence to the health of the employés condemned 
to labor day after each day in buildings where the sun never shlnes, it is a 
health law, and therefore it Is valid, and cannot be questioned by the courts. 

"It is also urged, pursuing the same line of argument, that it is to the in- 
terest of the state that its population should be strong and robust, and there- 
fore any législation which may be said to tend to make people healthy must 
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be valid as health laws, enacted vinder the police power. If this be a valid 
argument and a justification for this kind of législation, it follows that the 
protection of the fédéral Constitution from undue interférence with liberty of 
person and freedom of contract is vislonary, wherever the law is sought to be 
justifled as a valid exercise of the police power. Scarcely any law but might 
flnd shelter under such assumptions, and conduct, properly so ealled, as well 
as contract, would corne under the restrictive sway of the Législature. Not 
only the hours of employés, but the hours of employers, could be regulated, 
and doctors, lawyers, scientists, ail professional men, as well as athlètes and 
artisans, could be forbidden to fatigue their brains and bodies by prolonged 
hours of exercise, lest the flghtlng strength of the state be Impaired. We men- 
tion thèse extrême cases because the contention is extrême. We do not be- 
lieve In the soundness of the views which uphold this law. On the contrary, 
we think that such a law as this, although passed in the assumed exercise 
of the police power, and as relating to the public health, or the health of the 
employés named, is not within that power, and is invalid. The act is not, 
within any fair meaning of the term, a health law, but is an illégal interfér- 
ence with the rlghts of Indlviduals, both employers and employés, to make 
contracts regarding labor upon such terms as they may think best, or which 
they may agrée upon with the other parties to such contracts. Statutes of 
the nature of that under review, limiting the hours in which grown and in- 
telligent men may labor to earn their living, are mère meddlesome interfér- 
ences with the rights of the indivldual, and they are not saved from condem- 
nation by the clalm that they are passed in the exercise of the police power 
and upon the subject of health of the individual whose rights are Interfered 
with, unless there be some fair ground, reasonable in and of itself, to say that 
there is material danger to the public health or to the health of the employés, 
tf the hours of labor are not curtailed. If this be not elearly the case, the in- 
dlviduals, whose rights are thus made the subject of législative interférence, 
are under the protection of the fédéral Constitution regarding their liberty 
of contract as well as of person ; and the Législature of the state has no 
power to limit their right as proposed in this statute. AU that it could prop- 
erly do has been done by it with regard to the conduct of bakeries, as pro- 
vided for in the other sections of the act, above set forth. Thèse several 
sections provide for the inspection of the promises where the bakery is car- 
ried on, with regard to furnlshing proper washrooms and water-closets, apart 
from the bakeroom, also with regard to providing proper drainage, plumbing, 
and painting. The sections, in addition, provide for the height of the ceiling, 
the cementing or tiling of floors, where necessary in the opinion of the factory 
inspector, and for other thlngs of that nature. Altérations are also provided 
for, and are to be made where necessary in the opinion of the inspector. In 
order to comply with the provisions of the statute. Thèse various sections 
may be wise and valid régulations, and they certainly go to the full extent 
of providing for the cleanliness and the healthiness, so far as possible, of the 
quarters in which bakeries are to be conducted. Adding to ail thèse re- 
quirements a prohibition to enter into any contract of labor in a bakery for 
more than a certain number of hours a week is, in our judgment, so wholly 
beside the matter of a proper, reasonable, and fair provision as to run counter 
to that liberty of person and of free contract provided for in the fédéral Con- 
stitution." 198 TJ. S. at pages 59-62, 25 Sup. Ct at pages 544, 545 [49 L. Ed. 
937, 3 Ann. Cas. 1133] ; Bessette v. People, 193 111. 334, 62 N. E. 215, 56 L. 
R. A. 558. 

The purpose of a statute must be déterminée! from the natural and 
légal effect of the language eniployed; and whether it is or is not ré- 
pugnant to the Constitution of the United States must be determined 
from the natural effect of such statute when put into opération, and 
not from its proclaimed purpose. Minnesota v. Barber, 136 U. S. 313, 
10 Sup. Ct. 862, 34 L. Ed. 455 ; 3 Interst. Com. R. 185 ; Brimmer v. 
Rebman, 138 U. S. 78, 11 Sup. Ct. 213, 34 L. Ed. 862; 3 Interst. 
Com. R. 485; Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 
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30 L. Ed. 220; State ex rel. Ritchey v. Smith, 42 Wash. 237, 247, 84 
Pac. 851, 5 h. R. A. (N. S.) 674, 114 Am. St. Rep. 114, 7 Ann. Cas. 
577; Butchers' Union, etc., Co. v. Crescent City Live Stock, etc., Ce, 
111 U. S. 746, 4 Sup. Ct. 652, 28 h. Ed. 585; Dent v. West Virginia, 
129 U. S. 114, 121, 122, 9 Sup. Ct. 231, 233 (32 L. Ed. 623). In the 
latter case it is said: 

"It is undoubtedly the right of every citizen of the United States to follo^v- 
any lawful ealllng, business, or profession he may ehoose, subject only to such 
restrictions as are imposed upon ail persons of like âge, sex, and condition. 
This right may in many respects be considered as a distinguishing feature of 
our republican institutions. Hère ail vocations are open to every one on 
like conditions. Ail may be pursued as sources of livelihood, some requiring 
years of study and great learning for their successful prosecution. The In- 
terest, or, as it is sometimes termed, the estate acqnired in them, that is, the 
right to continue their prosecution, Is often of great value to the possessors, 
and cannot be arbitrarily taken from them, any more than their real or Per- 
sonal property can be thus taken." Lochner v. New York, 198 U. S. 45, 53, 25 
Sup. Ct. 539, 49 L. Ed. 937, 3 Ann. Cas. 1133 ; Jones v. Leslie, 61 Wash. 107, 
110, 112 Pac. 81, 48 L. R. A. (N. S.) 893, Ann. Cas. 1912B, 1158; Adalr v. 
U. S., 208 U. S. 161, 172, 28 Sup. Ct. 277, 52 L. Ed. 436, 13 Ann. Cas. 764 ; 
In re O'Neil, 41 Wash. 174, 184, 83 Pae. 104, 3 L. E. A. (N. S.) 558, 6 Ann. Cas. 
869. 

In Little V. Tanner (D. C.) 208 Fed. 605, 609, the court, in using the 

language quoted in the majority opinion : 

"It is plainly manifest that no merchant could afford to pay the sum of 
$6,000 annually for the mère privilège of giving away trading stamps or al- 
lowing discounts on bis cash sales. But if this were the only objection to the 
act it may be that the courts would be powerless to enjoin Its exécution 

— did not intend to concède that a lawful business could be pro- 
hibited by the Législature, for the holding is directly to the contrary. 
The sensé in which the language quoted is used is shown by the sen- 
tences immediately preceding and f ollowing the quotation : 

"The court Is fuUy satisfled from a bare inspection of the act, without more, 
and without considering the affidavits on file, that it is and was intended to 
be prohibitive of the business methods against which It is directed. * * * 
The power of taxation rests upon necessity, and is inhérent In every Inde- 
pendent state. It is as extensive as the range of subjects over which the 
government extends; It is absolute and unlimited, in the absence of constl- 
tutional limitations and restraints, and carries with it the power to embarras» 
and destroy." 

That the holding of the court was that a lawful and bénéficiai busi- 
ness could not be prohibited by an act of the Législature is shown by 
the f ollowing from that opinion : 

"Is there any just basis for the classification hère attempted? We dis- 
cover none. The legality of what is generally known as the trading stamp. 
business bas been very generally affirmed by the courts." 208 Fed. at page 
610. 

The effect of this décision is that, the state itself, through its courts, 
having held the trading stamp business lawful, it was not necessary for 
the fédéral court in such a cause to reinvestigate that question ; that 
its legality would be taiien for granted, where the Législature had 
sought to prohibit it; and that, it being certain that such a lawful. 
business may not be directly prohibited, it cannot be accomplished in- 
directly under color of a revenue measure. 
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In State v. Moore, 113 N. C. 697, 707, 18 S. E. 342, 346, 22 L. R. A. 
472, 475, it was said : 

"The gênerai scope and tendcncy of the act, In connection with the exac- 
tion of the very large llcense fee, induce us to believe that, viewed as a police 
régulation, it is so far restrictive and prohibltory as to contra vene those fuud- 
amental principles we hâve enunciated, and which are intended to protect the 
citizen in the pursuit of an occupation net inherently dangerous or harmful 
to the public. It may hà regulated, but it canuot be indirectly prohibited, by 
an exercise of the police power." 

There is more reason for holding the law valid prohibiting the use 
o£ trading stamps than the law in the présent case, for, while there is 
no élément in the employment agency business itself which can be said 
to hâve within it a wrongful tendency, yet in the case of the trading 
stamps, given away by merchants with purchases, it may plausibly be 
contended there is présent in the scheme itself that condition that en- 
courages the members of the buying public to believe that they are 
"getting something for nothing," which is itself the dangerous élément 
in ail gambling. The act in question cannot be brought by analogy 
within the familiar cases regarding intoxicating liquors, oleomargarine, 
minors working at certain employments, limiting the hours of work by 
women, women working in saloons, minors entering poolrooms, main- 
tenance of race tracks, contracts with minors, trading stamps and the 
like. 

It will be noted that the initiative measure does not denounce the 
employment agency business as harmful, but simply déclares : 

"That the System of collecting fées from the workers for furnlshing them 
with employment, or with information leading thereto, results frequently in 
their beeoming the victims of imposition and extortion." People v. Warden, 
157 N. Y. 116, 51 N. E. 1006, 43 L. R.' A. 264, 268, 271, 68 Am. St. Rep. 763. 

It is true that very few cases are found where the highest court of 
the land has declared a law enacted by a state under color of its police 
power unconstitutional ; but this cannot be considered an argument, 
for occasions where Législatures hâve overlooked the fact that their 
function is to render more secure men in their lawful callings, and not 
to deny them the right to engage therein, are scarcer still than such 
décisions. 

It is said in the majority opinion that the state is qualified to legis- 
late conceming local conditions, but the right of the laborer to work, 
to sell his labor for bread, and to hire some one to find him a place to 
work and to sell it, smacks more of fundamental and primary prin- 
ciples than of local or temporary conditions. Misfortune and dishon- 
esty are of neither time nor place. Primarily the Législature is the 
judge of such conditions, but its act will not stand where it is pal- 
pably in excess of the législative power. 

To disregard concrète examples of the effect or scope of a ruling 
or holding, if extended to other instances under Hke conditions, is to 
leave one in the realm of pure abstraction to find the right and wrong. 
Great care is necessary to avoid the danger of arguing from analogy, 
but it is as necessary to look forward to détermine the possible effect 
of a ruling or holding as it is to look back along the line of précédents, 
in order to détermine whether we are keeping within proper bounds. 
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The only thing that prevents case law becoming a wilderness of single 
instances is the fact that, given the same essential éléments and rea- 
sons, the same rule will apply and resuit. 

This law goes beyond what is reasonable in a remedy when it goes 
beyond the disease and deprives the patient of life. If the individual 
grocer defrauds his customers, by his weights or otherwise, no one 
would contend that the business of the grocer should be prohibited. If 
this law may be upheld, it is not perceived why some other equally 
well-meaning Législature or electorate might not, with better reason, 
upon récital that the negro was in certain respects inferior to the white 
race, and was liable to be imposed upon by the dishonest white man, 
forbid ail contracts between negroes and white men. 

If this act be valid, may not one be that recites that upon fréquent 
occasions labor leaders hâve exploited the members of their organiza- 
tions for their own benefit, and that therefore ail labor organizations 
should be prohibited — even while every one concèdes the essential 
benefits which resuit from them, when honestly conducted? It would 
follow that an act was likewise valid which recited that frequently 
newspapers hâve become agencies for foisting upon the public worth- 
less nostrums, and that therefore ail newspapers should be prohibited, 
because of the wrongful manner in which certain ones were conducted. 

To say that this is a far-fetched illustration, and that nothing of the 
kind is \ikdy to happen under our system, is to beg, or rather confess, 
the point. The argument that the press, because it is a great enginè 
in forming public opinion, will always be able to afïord its own pro- 
tection, defeats itself , for the position to be maintained is that the ma- 
jority, upon considération, should control. 

But the rightful exercise of this power rests upon considération, 
the weighing of the right and wrong by the majority, and by each in- 
dividual of the majority. The strength of thé press is in propaganda. 
The merchant or agent is one ; his customers are many. If his custom- 
ers are dissatisfied, and his right dépend upon relative strength in 
a propaganda, his protest is drowned by the clamor of the many in op- 
position to him. So this argument would affirm that rights should be 
protected by the volume of appeal to the majority, and not by the 
righteousness of any considération of such majority. 

Courts will disregard the plea that a législative act is an arbitrary 
and unreasonable exercise of power, where it is merely shown that one 
of equal, though of less conspicuous, guilt is let go free, while such 
other is condemned. Such plea is one of évasion, and not of justifica- 
tion. It is a prayer, not for the equal protection of the law, but for 
an equal license or indulgence under the law. It may be easier and 
simpler to prohibit a business than regulate or prohibit wrong conduct 
in it; but where neither public health, safety, nor morals are con- 
cerned, for doubtful convenience sake in such case to say "Thou shalt 
not," alike to right and wrong, to the wicked and the just, is to fail in 
the assertion of that for which laws and government were borne. 

For the foregoing reasons I dissent. 
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BUXTON V. PENNSTLVANIA LUMBER CO. 

(District Court, N. D. of Califomia. July 14, 1914.) 

1. COKPORATIONS <g=>442 — CONVEYANCE OF PKOPBRTY — VAXIDITY OF DEED. 

Provisions of a state statute, requlring tlie consent of stockholders to 
the conveyance of real property of a corporation and the flling of such 
consent in tlie county where the corporation bas its principal place of 
business, are for the protection of stocliholders, and they alone can take 
advantage of a failure to coinply with them. Where such consent was 
given in writing, a failure to file the same does not invalidate a deed 
executed pursuant thereto. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. § 1782; Dec. 
Dig. <@=»442.] 

2. FEAUDtTLENT CONVETANCES <g=>295 EVIDENCE TO BSTABLISH FBAUD SUF- 

FICIENCT. 

Evidence considered, and held insufflclent to invalidate deeds to lands 
made by a corporation, on the ground that they vcere made to hinder, de- 
lay, or defraud its creditors. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
867-875; Dec. Dig. <S=>295.] 

3. Execution <g=264 — Sale — Title and Riqhts of Puechaser. 

A purchaser of land at exécution sale takes no more than the judg- 
ment debtor's right and estate at the time of the sale, and assumes the 
risk of any defects in the debtor's title, whether he bought with or with- 
out notice. 

[Ed. Note.— For other cases, see Execution, Cent. Dig. §§ 747-758 ; Dec. 
- Dig. <|==>264.] 

4. Execution <S=:>272 — Sale — Riqhts of Puechaseb from Execution Pue- 

CHASES "BONA FiDE PUECHASEB." 

A purchaser of land from an exécution purchaser is bound to know 
any defects in the records on which the exécution rests, and Is not pro- 
tected as a "bona flde purchaser" wlthout notice. 

[Ed. Note.— For other cases, see Execution, Cent. Dig. §§ 771, 781-788 ; 
Dec. Dig. ©=3272. 

For other définitions, see Words and Phrases, First and Second Séries, 
Bona Fide Purchaser.] 

5. Execution ©=^275 — Sale— Rights of Purchaser — Void Judgment. 

A sale made under an exécution issued on a void judgment is also void, 
and conveys no right. 

[Ed. Note.— For other cases, see Execution, Cent Dig. §§ 16, 148, 345, 
791-796; Dec. Dig. <Ê=275.] 

6. Removal of Causes <g=>114 — Peoceedinqs After Removal — Jueisdiotion 

ACQUIEED BY FEDERAL COUET. 

On removal of a cause the fédéral court has the same jurisdiction to 
modify or set aside orders or rulings previously made thorein that the 
State court would bave bad, if the cause had not been removed. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 241- 
244; Dec. Dig. <S=j114.] 

7. Removal of Causes ©=395 — Transfer of Jurisdiction and Effect of Re- 

moval — Validity of Subséquent Proceedings in State Couet. 

The right of removal is given by fédéral statute and is therefore a féd- 
éral question, to be determined by the fédéral courts, and is in no wise 
dépendent on tbe action of the state court. The filing of a proper péti- 
tion and bond for removal, foUowed by the lodglng of a transcript of the 
record in the fédéral court efCects a removal, which deprives the state 
court of .iurisdietion to proceed further in the cause, and, uuless re- 

©ïsFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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manded, any judgment It may thereafter render thereln is a nuUity, and 
can be the foundatlon of no property rights. 

[Ed, >fote. — For other cases, see Eemoval of Causes, Cent. Dig. §§ 204, 
205; Dec. Dig. <S=»95.] 

In Equity. Suit by A. L. D. Buxton against the Pennsylvania Lum- 
ber Company. Decree for complainant. 

W. F. Williamson, of San Francisco, Cal., for plaintiflf. 
Garoutte & Goodwin, of San Francisco, for défendant. 
Charles A. Shurtleiï and Robert B. Gaylord, both of San Francisco, 
Cal., amici curias. 

FARRINGTON, District Judge. This is a suit to quiet title to a 
tract of land in Lassen county, Cal., originally owned by the Associated 
Colonies, a New York corporation. At a time when its title was undis- 
puted, two deeds, dated June 3, 1898, and April 24, 1899, respectively, 
were executed by that corporation to the plaintiff, A. L. D. Buxton. 
The deeds contained a description of , and purported to convey, not only 
the tract in dispute, but ail the property and assets of the granting cor- 
poration. The deeds were recorded May 16, 1900, and are good, unless 
set aside or canceled. Défendant contends that this resuit was accom- 
plished by two judgments rendered in the superior court of Lassen 
county, Cal., in favor of one Frank P. Cady, and that thereafter the 
land was purchased at sherifï's sale by one of its predecessors. Plain- 
tiff replies that the two judgments were set aside and canceled in the 
Circuit Court of the United States for the Northern District of Califor- 
nia after the causes had been duly removed to that tribunal, and bef ore 
défendant received the sheriff's deed. 

In the State court Cady brought suit against the Associated Colonies 
February 5, 1902. Summons was served on the Secretary of State at 
Sacramento on the 27th day of the same month. The Associated 
Colonies, having deeded ail its prpoerty and assets in California to 
Buxton, had no designated agent in the state upon whom service of 
summons could be had. April 3, 1902, a default judgment was entered 
against the Associated Colonies for the sum of $6,945 and costs, assess- 
ed at $11. Bef ore the land deeded to Buxton in 1898 and 1899 could 
be subjected to the lien of this judgment, it was necessary to set aside 
the conveyances to Buxton. Accordingly, six days later, on April 9, 
1902, Cady began a second suit to cancel said deeds, and to hâve it ad- 
judged that the Associated Colonies owned said land, and that the 
same was subject to the lien of the judgment obtained April 3d. In 
the latter suit, Buxton and the Associated Colonies were joined as de- 
fendants. April 12, 1902, summons was attempted to be served on the 
Secretary of State. April 14th personal service was had on Buxton in 
Lassen county. May 13, 1902, Buxton and the Associated Colonies 
filed in the second Cady suit a pétition for removal to the Circuit Court 
of the United States for the Northern District of California. The 
cause was removed. On the same day default of the Associated Colo- 
nies was entered in the state court, and on the 30th day of July, 1902, 
said court, notwithstanding the removal proceedings, adjudged and de- 
creed that both deeds to Buxton be annuîled, canceled, and set aside, in 

.£=9For other cases see same topic & KET-NUMBER In ail Key-Numbered Digesta & Indexes 
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so far as they affected certain lands, including the tract hère in question, 
that the Associated Colonies was the owner of the lands, and that the 
same were subject to the lien of Cady's first judgment for $6,945 and 
costs. On the next day, July 31, 1902,_execution issued on the judg- 
ment in the first Cady suit. On the 22d day of the f ollowing month the 
land in question was sold by the sheriflf at public auction for $3,500 to 
W. D. Minckler, who immediately received a certificate of sale, a dupli- 
cate of which was recorded by him September 4, 1902. 

September 20, 1902, the Associated Colonies appeared specially in 
the State court in the first Cady suit, and filed a motion to quash the 
service of summons, and also a pétition to remove said cause to the 
Circuit Court of the United States for the Northern District of Calif or- 
nia. The "cause was thereupon removed to said Circuit Court." Octo- 
ber 11, 1902, W. D. Minckler, who had bought the land in question at 
sheriff's sale August 22d, assigned his certificate of sale to one D. G. 
Curtis. October 20, 1902, Cady appeared in the fédéral court and mov- 
ed that both Cady suits be remanded. November 7, 1902, the fédéral 
court in the first Cady suit "duly gave, made, and entered its order and 
judgment therein," denying Cady's motion to remand, granted defend- 
ant's motion to quash service of summons, recalled the exécution issued 
out of the State court, vacated and set aside the default of the défend- 
ant entered on the 2d day of April, vacated and set aside the judgment, 
and finally ordered the action dismissed. The opinion of the fédéral 
court on making thèse orders will be f ound at page 420, volume 1 19, 
of the Fédéral Reporter. 

November 26, 1902, the Associated Colonies filed a motion in the 
superior court of Lassen county in the second Cady suit, to quash serv- 
ice of summons, to vacate the default entered May 12, 1902, and also 
the judgment entered July 30, 1902. January 20, 1903, said Circuit 
Court "duly gave and made its order and decree in said cause, denying 
said motion of Cady to remand said cause to said superior court, 
* * * granting said défendant Associated Colonies' motion to with- 
draw said appearance in said superior court of Lassen county, and to 
quash said service of summons, and to vacate and set aside said default 
and judgment." Final decree of dismissal in the second Cady suit was 
not entered in the fédéral court until July 7, 1905. March 16, 1903, 
the said D. G. Curtis assigned to the Pennsylvania Lumber Company, 
défendant in the présent suit, his certificate of sale. October 15, 1903, 
the fédéral court made an order dismissing the second Cady suit. De- 
cember 16, 1903, the sherifï of Lassen county. Cal., executed and deliv- 
ered to the said Pennsylvania Lumber Company his deed to said land. 
July 17, 1905, the fédéral court entered its final decree of dismissal in 
the second Cady suit. No further proceedings hâve been had in either 
suit, either in the state or fédéral court, and no appeal has been taken 
from any order, judgment, or decree in either cause in either court. 

[1] It is alleged by défendant that the two deeds to Buxton were 
signed and acknowledged by the président and secretary of the Associ- 
ated Colonies, and delivered to Buxton, without authority from the 
stockholders or board of directors, and without considération, for the 
purpose of hindering, delaying, and defrauding the creditors of that 



BUXTON V. PENNSYI.VANIA LUMBEE CO. 721 

corporation. It appears, however, from the agreed statement of fact, 
that the holders of more than two-thirds of the capital stock of the 
Associated Colonies, prior to the date of the earlier Buxton deed, had 
consented in writing to the exécution and delivery of both deeds ; but 
such consent was never filed or recorded in the office of the clerk of the 
county wherein the corporation then had its principal place of business. 
Such a filing is not indispensable to the validity of the deeds, nor does 
the statute visit the failure to file with such a penalty as the court is 
hère asked to impose. "The consent of stockholders is the * * * 
essential thing. The filing is formai and subsidiary." This has been 
so decided by the courts of New York. Rochester Savings Bank v. 
Averell, 96 N. Y. 467, 475. 

Furthermore, it has been held by the courts of that state that stock- 
holders only can take advantage of the failure to comply with the stat- 
ute requiring their consent to be filed. The provision was made for 
their protection, not for the protection of creditors. In re New York 
Economical Printing Co., 110 Fed. 514, 519, 49 C. C. A. 133; Market 
& Fulton Natl. Bank v. Jones, 7 Mise. Rep. 207, 27 N. Y. Supp. 677 ; 
Westerlund v. Black Bear Mfg. Co., 203 Fed. 599, 613, 121 C. C. A. 
627. 

[2] There is little évidence in support of the allégation that the 
Buxton deeds were executed to def raud creditors. Buxton testifîes that 
in accepting the deeds from the Associated Colonies he had no purpose 
of hindering, delaying, or def rauding its creditors ; that he did not at 
any time know that the corporation had any creditors; that he paid 
$4,500 for the land hère in question; the remaining land described in 
the deeds was conveyed to him with the understanding that it should 
be reconveyed to such parties as the corporation might name, and that 
this has been done. This testimony is not contradicted. Furthermore, 
there is no testimony that the corporation was indebted to Cady or any 
one else when the Buxton deeds were executed. This disposes of the 
issue of fraudulent conveyance, unless fraud is established, and is res 
adjudicata by virtue of the judgment in the second Cady suit, entered 
in the superior court of Lassen county. If that judgment is void, it 
cannot be regarded in any sensé as évidence that the Buxton deeds were 
fraudulent. 

Conceding that the judgment and exécution in the first Cady suit 
were regular on their face, the fact still remains that on the records of 
the county recorder of Lassen county the land stood in the name of 
Buxton, and for more than two years prior to judgment the judgment 
debtor had no title to the property which the sheriff offered for sale. 
Buxton was not a party to the first action. The sherifï had no author- 
ity to take his property in satisfaction of a judgment against tlie Asso- 
ciated Colonies. The purchaser at a sheriff's sale takes no more than the 
judgment debtor's right and estate at the time of the sale. 

[3] "If the judgment debtor has a good title, the purchaser gets it; 
if a partial title, he gets that ; or if no title, he gets nothing." He as- 
sumes the risk of defects in the debtor's title ; and this is true, whether 
he purchases with or without notice. Frink v. Roe, 70 Cal. 296, 11 Pac. 
820, 822; Jones v. Herrick, 35 Wash. 434, 77 Pac. 798; Pratt v. 
221 F.— 46 
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Phillips, 1 Sneed (Tenn.) 543, 60 Am. Dec. 162 ; Sanborn v. Kittredge, 
20 Vt. 632, 50 Am. Dec. 58, 65; 3 Devlin on Deeds, § 1436; 17 Cyc. 
1288. 

By thèse facts, of which the purchaser must be deemed to hâve had 
constructive notice, he was put upon inquiry. If he made inquiry, he 
learned that whatever right he acquired to Buxton's land was based on 
the judgment in the second Cady suit, in which Buxton was a party. 
The purchaser was then bound to examine the record in that case, and 
must be charged with ail which such an examination would disclose. 
One of the most patent facts in that record was that prior to judgment, 
and more than three months before sherifï's sale, défendants had filed 
in the state court a pétition and bond for removal, and that the state 
court had not formally acted on this pétition. Further inquiry would 
hâve disclosed the grounds on which such removal was asked, and the 
fact that a copy of the record had been entered in this court. At any 
time within seven weeks before défendant took an assignment of the 
sheriff's certificate, or within ten months prior to exécution of the 
sherifï's deed, the défendant hère, the Pennsylvania Lumber Company, 
could hâve ascertained from the records of this court that both judg- 
ments in the state court had been vacated, and that this court had duly 
overruled Cady's motions to remand. A purchaser is bound to ex- 
amine, or cause to be examined, ail the documents of record constitut- 
ing a part of the chain of title of those from whom he buys. The rule 
applies with spécial force to purchasers at exécution sales, and to judg- 
ments, and to the proceedings under which such sales are made. Of 
such equities and irregularities as thèse disclose, the purchaser must be 
deemed to hâve had notice. 3 Freeman on Executions, § 344, p. 1970 ; 
Williamson v. Jones, 43 W. Va. 562, 27 S. E. 411, 38 L. R. A. 694, 64 
Am. St. Rep. 891, 921. 

[4] In Waldron v. Harvey, 54 W. Va. 608, 620, 46 S. E. 603, 608, 
102 Am. St. Rep. 959, 969, it is said that : 

"A purchaser from a purchaser under a decree void for want of jurlsdic- 
tion is not a bona fide purchaser wlthout notice. He is bound to know the 
want of jurisdlction. He is bound to know defects In papers showing hls 
claim of title." Albers v. Kozeluh, 68 Neb. 522, 94 N. W. 521, 97 N. W. 646 ; 
Wade on the Law of Notice, § 327. 

If the judgment annulling the Buxton deed is void, the title to the 
land sold by the sheriff still remains in Buxton, notwithstanding the 
sale, and the défendant hère took nothing. If the judgment was void, 
that fact was so easily ascertained by inspection of the records in the 
superior court of Lassen county, and in this court, as to destroy any 
claim on the part of this défendant that it is a bona fide purchaser with- 
out notice. 

[5] "A void judgment," says Freeman, at section 20, vol. 1, of his 
work on Executions, "is in légal effect no judgment. By it no rights 
are divested. From it no rights can be obtained. Being worthless in 
itself, ail proceedings founded upon it are equally worthless. It neither 
binds nor bars any one. Ail acts performed under it and ail claims 
flowing out of it are void. The parties attempting to enforce it may be 
responsible as trespassers. The purchaser at a sale by virtue of its 
authority finds himself without title and without redress." 1 Freeman 
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on Judgments (2d Ed.) § 117; Ferrier v. Deutchman, 111 Ind. 330, 12 
N. E. 497; McCauley v. McCauley, 122 N. C. 288, 30 S. E. 344; 
Tenan v. Gain, 188 Pa. 244, 41 Atl 594. 

In passing, it is proper to observe that the judgment in the first Cady 
suit was rendered, exécution issued, and the property sold by the sher- 
iflf before the pétition for removal was filed, and before there was any 
jurisdiction in the fédéral court. Subsequently the fédéral court, after 
denying the motion to remand, on the 7th day of November, 1902, va- 
cated and set aside the default and judgment, and recalled the exécu- 
tion. The authority for this is found in the fourth section of the Judi- 
ciary Act (Judicial Code [Act March 3, 1911, c. 231] § 36, 36 Stat. 1098 
[Comp. St. 1913, § 1018]): 

"AU injunctlons, orders, and other proceedlngs had In such suit prlor to Its 
removal shall remain in full force and effect until dissolved or modifled by the 
court to wtilch sucli suit shall be removed." 

By this provision the power of the fédéral court over orders, judg- 
ments, and other proceedings had in the state court prior to removal is 
fully recognized. 

[6] In Bryant v. Thompson (C. C.) 27 Fed. 881, 882, it was said that 
the Circuit Court has the same power over orders and rulings in the 
state court — the same jurisdiction to modify them or set them aside — 
that the state court would hâve had if the cause had not been removed. 
Ex parte Fisk, 113 U. S. 713, 725, 5 Sup. Ct. 724, 28 h. Ed. 1117; 
Perry v. Sharpe (C. C.) 8 Fed. 15, 24; Mannington v. Hocking Valley 
Ry. Co. (C. C.) 183 Fed. 133, 141 ; Remington v. C. P. R. R. Co., 198 
U. S. 95, 25 Sup. Ct. 577, 49 L. Ed. 959. If, then, by the removal pro- 
ceedings the fédéral court acquired jurisdiction, the jurisdiction so ac- 
quired included the authority to détermine whether any service of pro- 
cess had been had in the state court sufficient to confer jurisdiction over 
the défendants. Judge Morrow's décision, dismissing the cause for 
the reason that no valid service of summons had been had, is as bind- 
ing, in the absence of further proceedings in the action, as any judg- 
ment of a Circuit Court of the United States can be. Cady v. Associat- 
ed Colonies (C. C.) 119 Fed. 420. 

[7] This brings us to the vital question in the case : Did removal pro- 
ceedings in the superior court, followed by entry of the record hère, 
vest this court with jurisdiction? If so, ail subséquent proceedings, 
orders, and judgments in the state court, being without jurisdiction, are 
void. 

We hâve a judgment in the state court setting aside the deeds to 
Buxton ; we hâve a judgment in the fédéral court setting aside the 
judgment canceling Buxton's deeds — both rendered after removal. 
Neither record is before us; no attempt has been made to show that 
the Cady suits were not removable. Indeed, it is admitted in the 
agreed statement of fact that both Cady suits were removed to the Cir- 
cuit Court, and that in each that court "duly gave and made its order 
and decree in said cause denying said motion of Cady to remand said 
cause to said superior court of Lassen county, Cal." 

In his opinion in Cady v. Associated Colonies (C. C.) 119 Fed. 420, 
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Judge Morrow says the ground of removal alleged in the pétition was 
diverse citizenship; but nowhere in the record in the présent case is 
Cady's citizenship shown. However, there is nothing to indicate that 
the causes were not removable, or that they were not properly removed, 
save the attempted rétention of jurisdiction by the state court. Fur- 
thermore, af ter a hearing, the fédéral court, by ref using to remand, de- 
cided that it had jurisdiction, while the state court apparently hstened 
to no argument, and took no final action on the pétition for removal ; 
it simply went on with the cause. 

In Ex parte Watkins, 3 Pet. 193, 207 (7 L. Ed. 650), Justice Marshall 
said: 

"It Is unlversally under-stood that the Judgments of the courts of the United 
States, although their jurisdiction be not shown in the pleadings, are yet bind- 
ing on ail the world, and that this apparent want of jurisdiction can avall 
the party onlyon a writ of error." 

See Dowell v. Applegate, 152 U. S. 327, 14 Sup. Ct. 611, 38 L. Ed. 
463. 

Def endant's position is as f ollows : When pétition and bond for re- 
moval are filed in the state court, that court may détermine for itself 
whether the papers on their face are sufficient and présent a removable 
cause. In passing on this question the court acts within its jurisdiction. 
If it dénies the pétition, the remedy is to apply to the highest appellate 
tribunal of the state. If that court sustains the trial court, resort may 
be had to the Suprême Court of the United States by writ of error. 
This is the only procédure to reach such a décision of the state court. 
The Circuit Court of the United States has no jurisdiction to overrule 
or review the décisions of the state court as to whether or not a cause 
for removal is shown. In the présent case no appeal from the judg- 
ment of the state court, and no writ of error to the Suprême Court of 
the United States, has been taken; therefore the judgments of the 
state court are final. The judgment of the fédéral court, sustaining its 
own jurisdiction after removal, is therefore of no efïect. 

This conclusion, it is urged, rests on the rule that, where two courts 
hâve concurrent jurisdiction of a cause, jurisdiction attaches to that 
court which first acquired jurisdiction, and there it remains until legal- 
ly divested. In other words, the state court, having refused, though 
perhaps erroneously, to surrender jurisdiction, retains it in spite of the 
removal proceedings, and, inasmuch as its action has not been reversed 
on appeal or writ of error, it is final and conclusive, and the proceed- 
ings in the fédéral court are of no effect. If défendant is correct, Bux- 
ton and the Associated Colonies are in the same position they would 
hâve been, if no removal proceedings had been had, or if the motions 
to remand had been granted, or the décision of the fédéral court had 
been against them, and in favor of Cady. 

This court is now asked to give effect to the very judgment which it 
has heretofore set aside. If it should be conceded that this court has 
no authority to review or set aside the judgment in the second Cady 
suit, because it was rendered subséquent to removal proceedings, and 
by a court of independent jurisdiction, it would not necessarily foUow 
that this court must enforce it, whether valid or invalid. When it is 
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offered hère as the foundation for a claim of title, if it appears to hâve 
been rendered without jurisdiction, it may be disregarded. 

Judiciary Act, March 3, 1875, c. 137, § 3, 18 Stat. 470, as amended by 
Act Aug. 13, 1888, c. 866, 25 Stat. 433, provides that, v^^hen a proper 
bond and pétition are filed in due time in the state court, praying for re- 
moval, "it shall then be the duty of the state court to accept said pétition 
and bond, and proceed no further in such suit." Onç of the conditions 
of the bond is that the party asking removal will enter in the fédéral 
court "on the first day of its then next session, a copy of the record in 
such suit." When the copy is so entered, the statute further déclares 
that "the cause shall then proceed in the same manner as if it had been 
originally commenced in the said Circuit Court, and the same proceed- 
ings had been taken in said Circuit Court as shall hâve been had there- 
in in said state court prior to removal." Section 6. In section 7 of the 
same act, it is provided that : 

"If the clerk of the state court, in which any such cause shall be pending, 
shall refuse to any one or more of the parties or persons applying to remove 
the same, a copy of the record therein, after tender of légal fées for such copy, 
said clerk so offending shall be deemed guilty of a misdemeanor." 

It is also provided in the same section that : 

"The Circuit Court to which any cause shall be removable under thls act 
shall hâve power to issue a writ of certiorari to said state court commanding 
said state court to make retum of the record in any such cause removed as 
aforesaid, or in which any one or more of the plaintiffs or défendants hâve 
complied with the provisions of this act for the removal of the same, and en- 
force said writ according to law." 

If, as contended, after the provisions of the Judiciary Act hâve been 
complied with, the state court may nevertheless retain jurisdiction of 
a removable cause until it is taken away by the Suprême Court, of what 
avail are the provisions of the removal statute? Why should the Cir- 
cuit Court be clothed with power to command the state court to make 
return of the record ? Why, notwithstanding such refusai, is the party 
desiring removal permitted to enter the record in the fédéral court, 
and thus impose on that court the duty to proceed in the same manner 
as if the cause had been originally commenced in that forum? And 
why is it made a criminal offense in the clerk of the state court to re- 
fuse a copy of such record when his légal fées are tendered by the party 
desiring removal ? 

It is unthinkable that Congress would provide such an elaborate pro- 
cédure if it could be of no avail without the consent of the state court, 
or until the Suprême Court of the United States had so directed. The 
right of removal is one conferred by the fédéral statute. It is there- 
f ore a fédéral question. An order of removal by the state court is un- 
necessary. My attention has been called to no authority which holds 
the contrary. The right of removal is in no wise dépendent on the 
judgment of the state court. Donovan v. Wells, Fargo & Co., 169 Fed. 
363, 94 C. C. A. 609, 22 L. R. A. (N. S.) 1251. 

That right, under the statute, dépends on the existence of certain 
facts. The pétition setting up thèse facts must be accepted as true by 
the state court. If the truth of such allégations of fact is controverted. 
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the issue can be decided by the fédéral court only. There is no intima- 
tion in the statute that the fédéral court "shall proceed no f urther in the 
cause" if the state court refuses to order removal. On the contrary, 
notwithstanding such refusai, the fédéral court must "proceed in the 
same manner as if it had been originally commenced in" that court, 
when a record from the lower court presenting a removable cause is 
duly entered. 

In support of its position, défendant has cited the f ollowing cases : 
Springer v. Howes (C. C.) 69 Fed. 849; Burlington, etc., Ry. Co. v. 
Dunn, 122 U. S. 513, 7 Sup. Ct. 1262, 30 L. Ed. 1159; Chesapeake & 
Ohio R. R. Co. V. White, 111 U. S. 134, 4 Sup. St. 353, 28 L. Ed. 378; 
Stone V. South Carolina, 117 U. S. 430, 6 Sup. Ct. 7m, 29 L. Ed. 962; 
Southern Pacific R. R. Co. v. Superior Court, 63 Cal. 607 ; Johnson v. 
Pire Ins. Co., 51 Wis. 570, 8 N. W. 297, 9 N. W. 657. Inasmuch as it 
is conceded that the décision of the Suprême Court on issues of juris- 
diction is final, it will be unnecessary to consider the CaHfornia and 
Wisconsin cases. 

In Springer v. Howes (C. C.) 69 Fed. 849, after the state trial court 
had refused an order of removal, and the refusai had been sustained 
by the Suprême Court of North Carolina, the United States Circuit 
Court considered the matter, and remanded the case, stating, that it saw 
no reason to question the correctness of the décision of the Suprême 
Court. 

In Railway Company v. Dunn, 122 U. S. 513, 7 Sup. Ct. 1262, 30 L. 
Ed. 1159, after a sufficient pétition on removal had been filed in the 
state court, an issue of fact as to citizenship was raised. On this issue 
the court refused to make an order transf erring the cause ; later there 
was a judgment, which was affirmed in the state Suprême Court, and 
taken on writ of error to the Suprême Court of the United States. 
There it was reversed on the ground that, if an issue of fact is made 
on the removal pétition, that issue must be tried in the Circuit Court. 
It does not appear that any action had been taken in the Circuit Court 
of the United States. 

In C. & O. R. R. Co. v. White, 111 U. S. 134, 4 Sup. Ct. 353, 28 L. 
Ed. 378, the appellate court of West Virginia awarded a mandamus, 
requiring the county court to proceed with the trial of a cause, notwith- 
standing the pétition and bond for removal. From the judgment 
awarding the writ of mandamus, a writ of error was taken to the Su- 
reme Court of the United States ; a pétition was also filed in the same 
court, praying for a writ of prohibition directed to the county court, 
its judge, and the plaintifï, requiring them to desist from ail further 
proceedings until final disposition of the writ of error. It was held 
that the remedy was by writ of error after final judgment, and not by 
prohibition, or punishment for contempt. 

In Stone v. South Carolina, 117 U. S. 430, 6 Sup. Ct. 799, 29 L. Ed. 
962, there was a suit between,.the state on one side and a citizen on the 
other. Notwithstanding the pétition and bond, the state court proceed- 
ed with the cause, and entered judgment in favor of plaintiff. This 
judgment was affirmed on appeal, and from the affirmance a writ of 
error was taken to the Suprême Court of the United States. It was 
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held that a state is not a citizen within the meaning of the removal 
acts; consequently the state court properly retained jurisdiction. 

In none of thèse cases did the Suprême Court consider the effect of 
a judgment of the Circuit Court of the United States taking jurisdic- 
tion of a cause removed from the state court. When this fact is prés- 
ent, it has never been held to be a nullity in a removable case. Indeed, 
the Suprême Court has recently held that such a judgment, though er- 
roneous, is binding until reversed or set aside, notwithstanding the ac- 
tion of the state court. 

In Traction Company v. Mining Ce, 196 U. S. 239, 256, 25 Sup. Ct. 
251, 49 L. Ed. 462, the state court refused to order removal of a con- 
demnation suit, on the ground that the relief was provided by state 
statute, and therefore the issues were primarily and exclusively for the 
state courts. There was no issue of fact ; it was purely a question of 
law as to whether a condemnation suit between parties having requisite 
diversity of citizenship was removable to the fédéral court. The Min- 
ing Company filed in the fédéral court a complète transcript, and 
brought suit to enjoin the Traction Company from proceeding further 
in the state court. In sustaining the decree awarding the injunction, 
the Suprême Court of the United States said : 

"We hold that, as the proceeding in the county court was a suit Involving a 
controversy between corporate citizens of différent states, it was one of which 
the Circuit Court of the TJnited States could hâve taken original cognizanee, 
under the Judiciary Act, and It was therefore a removable case. And, being 
a removable case, it is to be regarded as having been removed upon the filtng 
of the pétition and accompanying bond for removal, in which event it was 
compétent for the Circuit Court, having thus acquired jurisdiction of the sub- 
ject-matter and of the parties, to enjoin the Traction Company from proceed- 
ing further In the state court." 

Kern v. Huidekoper, 103 U. S. 485, 26 L. Ed. 354, and Dietzsch v. 
Huidekoper, 103 U. S. 494, 26 L. Ed. 497, grew out of the same trans- 
action. There was an action of replevin in the state court, followed 
by pétition and bond for removal. The state court denied the pétition, 
whereupon a transcript of the record was entered in the Circuit Court. 
In the meantime the state court rendered judgment in favor of the de- 
fendant, directing that the property in question be returned to him. 
He then filed a plea to the jurisdiction in the fédéral court, setting up 
the fact that a judgment had already been obtained in the state court. 
This plea was overruled. The fédéral court utterly disregarded the 
judgment in the state court, and decided in favor of the plaintifï. It 
was contended that the cause was not removable, because the subject- 
matter of the controversy was property in the possession of the sheriflf, 
an officer of the state court, who was the défendant in the action, and 
that the fédéral court therefore had no power to wrest his possession 
from him. The court said : 

"After the filing in the TJnited States Circuit Court, on July 27, 1877, of the 
record of the proceedings in the state court, the latter lost ail jurisdiction 
over the case, and, being without jurisdiction, its subséquent proceedings and 
judgment were not, as some of the state courts hâve ruled, simply erroneous, 
but absolutely void." 

Kern was sheriff, and Dietzsch coroner. After Kern had recovered 
his judgment in the state court, a writ of retorno habendo was issued. 
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which the plaintiffs refused to obey; the coroner then brought an ac- 
tion for the sheriff against plaintiff and the sureties on the replevin 
bond. Plaintiffs at once filed in the fédéral court a bill, praying for an 
injunction restraining the sheriff, the coroner, and the judgment credi - 
tors, whom they represented, from prosecuting any action on the re- 
plevin bond, or from taking any action to enf orce any liability or rig^Iit 
based on the judgment entered in the state court. The demurrer to 
this bill was overruled, and injunction granted as prayed for. From 
this decree there was an appeal to the Suprême Court, where the action 
of the Circuit Court was approved. The Suprême Court held that the 
fédéral court alone had jurisdiction after the record on removal had 
been filed therein, and that ail subséquent proceedings in the state court 
were absolutely null and void. 

Chesapeake & Ohio Ry. Co. v. McCabe, 213 U. S. 207, 29 Sup. Ct. 
430, 53 L. Ed. 765, was an action against the Chesapeake & Ohio Rail- 
way Company and the Maysville & Big Sandy Railroad Company, 
brought in a Kentucky state court to recover damages for wrongful 
death alleged to hâve been caused by the négligence of the first company 
in operating a train over a track which had been leased to it by the sec- 
ond company, The négligence charged against the second company 
was that it permitted its tracks to be used by the first company. The 
Chesapeake & Ohio Railway Company filed a pétition for removal, al- 
leging a separable controversy. Removal was granted, but the order 
granting it was reversed by the Circuit Court of Appeals in Kentucky, 
whereupon the cause proceeded in the state court, and a transcript of 
the record was entered in the United States Circuit Court. There a 
motion to remand was denied, and the action dismissed. The judg- 
ment of dismissal was attempted to be pleaded in bar of the case in 
the state court. The state court refusée! to entertain the plea. Ulti- 
mately the matter was taken to the Suprême Court of the United 
States, where it was held that the United States Circuit Court had ju- 
risdiction to détermine for itself the removability of a cause, and could 
take jurisdiction, and protect such jurisdiction, even though the state 
court refused to make a removal order. It was further held that a 
final judgment rendered under such conditions by the Circuit Court 
could not be reviewed by the state court, even if the jurisdiction were 
improperly assumed, and that, until reversed, the judgTnent was bind- 
ing on the state court, and could not be treated as a nuUity. 

In none of the Suprême Court cases relied on by défendant was it 
held improper for the Circuit Court to protect its jurisdiction by en- 
joining parties from proceeding in the state court. This was the rule 
m the Traction Company Case. In the Huidekoper Cases, the court ap- 
proved the action of the Circuit Court in disregarding a prior judg- 
ment entered in the state court subséquent to removal, and also in is- 
suing an injunction restraining parties from taking any action to en- 
force any liability or right based on such a judgment. In the McCabe 
Case, where a judgment rendered after removal in the fédéral court 
was interposed in bar of the trial of the same cause in the state court, 
it was held that, even if the fédéral court had erroneously assumed 
jurisdiction, its judgment was binding on the state court, and could 
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not be treated as a nullity. Thèse décisions are utterly inconsistant 
with any theory that the state court, erroneously refusing to surren- 
der, can retain jurisdiction of a cause otherwise removable. 

The judgment setting aside the Buxton deeds is ofïered as the foun- 
dation of defendant's claim of title. It was rendered, not merely after 
pétition and bond on removal had been filed in the superior court of 
Lassen county, but after a copy of the record had been entered in this 
court. This court has formally determined that it had jurisdiction, that 
the cause was removable, and had been.properly removed. No steps 
hâve been taken to reverse that décision; consequently it is final and 
conclusive. The superior court lost jurisdiction, and ail its proceed- 
ings in the cause after removal were not merely erroneous, but abso- 
lutely void. While this court may hâve no authority to review or re- 
verse the judgment of that court, it can and will disregard it, and must 
refuse to give it effect. 

Let a decree be entered in favor of the plaintiff as prayed for. 



In re CBUM. 

Plstrlct Court, N. D. Ohio, W. D. October 2T, 1913.) 

No. 2033. 

1, Bankkuptct i®=>400 — Exemptions— Statutoet Peovisions. 

While, as far as Is consistent with Bankr. Act July 1, 1898, c. 541, 80 
Stat. 544, the exemption laws of the state must be applied in a bank- 
ruptcy case, the manner in which the exemptions are to be elalmed, set 
apart, and awarded is regulated by the Bankruptcy Act. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 670-675; 
Dec. Dig. <@=o400.] 

2. HOMESTEAD <@=>g LiBEEAL CONSTRUCTION OF STATUTE. 

Exemption laws, in their terms and application, must be construed with 
that liberality which will effect their purpose. 

[Ed. Note. — For other cases, see Homestead, Cent Dig. § 7; Dec. Dig. 
^=5.] 
S. Bankbuptct <©=3395 — Exemptions— Detehmination or Right to Exemp- 
tions. 

Under Bankr. Act, § 7, cl. 8, requiring a bankrupt to file a schedule of 
his property, containlng, among other things, a claim for such exemp- 
tions as he may be entltled to, and section 47, cl. 11, requiring trustées 
to set apart the bankrupt's exemptions and report the items and esti- 
mated value thereof to the court as soon as practicable after their ap- 
polntment, the right to exemptions must be determined by the conditions 
existing when the pétition in bankruptcy is filed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 658; Dec. 
Dig. <®=5395.] 
4. Bankbdptcy <g=>400— Exemptions— Setting Apaet— Monet ob Pbopeetï. 

Under Gen. Code Ohio, § 11738, providing that husband and wjfe, living 
together, and not the owner of a homestead, may In lieu thereof hold ex- 
empt from levy and sale real or Personal property, to be selected by them 
not exceeding §500 in value, in a bankruptcy proceeding the exemptions 
should be selected, and received in the form of Personal property, a< 
values flxed by appraisement, and it Is not proper, when a sélection of 
exempt articles is not rendered impossible by reason of liens, to allow the 

^=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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bankrupt $500 In money on a sale of his Personal property, thus casting 
upon the creditors the expansés of a sale of the articles whleh he ougM 
to sélect and the loss of tbe UlfCerence between the selling prlce and the 
àppraised value. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 670-675; 
Dec. Dig. ®=j400.] 

5. Bankeuptcy <©=>400 — Claim op Exemptions— Amendment. 

TJnder General Order in Bankruptcy No. 11 (89 Fed. vil, 32 C. C. A. 
xiv), providing that the court may allow amendments to the pétition and 
schedules, and that in the application for leave to amend the petitioner 
shall State the cause of the error in the paper originally flled, a bankrupt, 
making an imperf ect claim of exemptions in hls schedules, may be allowed 
to amend ; but the amendment can only relate to conditions obtaining 
when the imperfect claim was formulated. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 670-675; 
Dec. Dig. <Ê=>400.] 

6. Bankruptcy ®=400 — Ebeob in Claim or Exemptions— Effeot. 

Where a bankrupt claimed Ç500 In lieu of a homestead exemption, at 
the same time scheduling articles of real and Personal property not In- 
cumbered by liens and free to be selected by her as exempt, and such 
property had been sold, she should not lose her full exemptions because 
of the error in the claim of exemptions, but should recelve from the pro- 
ceeds of sale only $500, diminished by a proper proportion of the costs 
of sale and by the proportionate différence between the sale priée, if less 
than the àppraised value, and the appraisement. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 670-675; 
Dec. Dig. <S=>400.] 

7. Bankruptct i®=5396 — Exemptions— Homestead— Allowancb feom Peo- 

CEBDs OF Sale. 

Under Gen. Code Ohlo, § 11730, providing that husband and wife, llv- 
ing together, may hold exempt from sale a family homestead not ex- 
ceeding $1,000 in value, but that neither can be allowed a demand therefor 
if the other has a homestead, section 11738, relative to the sélection of 
Personal property in lieu of a homestead, section 11733, providing that, 
wheu a homestead is sold to pay a lien whlch precludes the allowance 
thereof, the residue of the proceeds, not exceeding $500, shall be paid to 
the widow or minor children, and section 11735, providing that when a 
homestead has a greater value than $1,000 the rental value in excess of 
$100 annually shall be paid to the créditer in installmeuts, it is proper, 
though not within the exact letter of the law, to allow a bankrupt $500 
in money from tlie proceeds of a sale of the homestead, having a value 
of more than $1,000. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 659-668; 
Dec. Dig. <S=396.] 

8. Bankruptcy <®=>396 — Exemptions— Homestead— Allowanck fbom Peo- 

CEEDs OF Sale. 

Under Gen. Code Ohio, §§ 11730, 11733, 11735, 11738, a bankrupt who 
has a homestead cannot hâve an allowance out of the Personal property 
in lieu of the homestead exemption, unless the homestead does not yleld 
$500 in proceeds of sale above Uens thereon. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 659-668; 
Dec. Dig. <®=5396.] 

9. Bankeuptcy <S=>395 — Exemptions— Homestead— Double Exemption to 

Husband and Wife. 

As, under Gen. Code Ohio. §§ 11730, 11733, 11735, 11738, an allowance of 
$500 from the Personal property of a bankrupt husband in lieu of a home- 
stead exemption was improper, where he owned a homestead which he 
and hls family were occupying, such allowance did not change his status 

Ô=>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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as the owner ot a homestead, and the wife, who flied a pétition In bank- 
ruptcy whlle the family was stlU occupylng the homestead, was not en- 
titled to a homestead exemption. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 658; Dec. 
Dig. <S=j395.] 

10. Bankeuptcy <©=>400 — Exemptions— Objections— Estoppel. 

That creditors of a bankrupt did not object to an illégal allowanee to 
the bankrupt's husband, who was also a bankrupt, In lieu of a homestead, 
did not preclude them from complainlng of an equally Improper allow- 
anee to the wife, as In their capacity as creditors of the wife they had 
no rlght of objection In the settlement of the husband's estate, and, more- 
over, when they failed to object, they could not anticipate that the al- 
lowanee to the husband would be foUowed by a slmllar allowanee to the 
wife. 

[Ed. Note. — For other cases, see Bankruptcy, Cent DIg. §§ 670-675; 
Dec. Dlg. i®=400.] 

In Bankruptcy. In the matter of Cora A. Crum, bankrupt. On pé- 
tition by the trustée to review an order of the référée allowing the 
bankrupt an allowanee in lieu of a homestead. Pétition granted, and 
allowanee set aside. 

Hal W. Michaels, of Tiffin, Ohio, for bankrupt 
George E. Schroth, of Tiffin, Ohio, for trustée. 

KILLITS, District Judge. Oliver R. Crum and Cora A. Crum 
were husband and wife, living together in Seneca county, this district, 
on the dates hereinafter mentioned. Oliver R. Crum was the owner 
of an unincumbered homestead, subsequently sold for more than $2,- 
500, and a stock of merchandise. Mrs. Crum was the owner of two 
or three parcels of land adjoining the homestead property and of some 
contingent interests. 

April 5, 1912, the husband filed his pétition in bankruptcy, stating 
that he was the head of the family and claiming the sum of $500 
exempt in lieu of a homestead, in accordance with the provisions of 
section 11738 of the General Code of Ohio. 

June 15, 1912, the stock of merchandise having been theretofore 
sold by his trustées in bankruptcy, but still occupying the homestead 
property with his wife and family, Crum applied in writing for an 
order on the trustées to pay him the sum of $500 in lieu of his home- 
stead out of the proceeds of sale of the personal property, and on 
that date, pursuant to an order in that behalf made by the référée, 
he was paid the sum of $500, less a rental charge of $30 for the oc- 
cupancy of the homestead property to that time, which sum he pro- 
ceeded to immediately spend. The homestead was not sold by the 
trustées until some time the following September. 

July 12, 1912, Cora A. Crum filed her pétition in bankruptcy, al- 
leging that neither she nor her husband was the owner of a homestead, 
and claiming $500 in lieu thereof, pursuant to the section above cited. 
In October following the objection of her trustée to the allowanee was 
heard by the référée, and she was granted the sum of $500, which 
very nearly exhausted her estate, and the trustée prosecutes a pétition 
to review this order. 

®=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Pigests & Indexes 
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[1, 2] The case requires a considération of several statutes of Ohio 
as they are affected by the Bankruptcy Act. It needs no citation of 
aulhorities to support the position that, as far as is consistent with 
the Bankruptcy Act, the court must apply the exemption laws of the 
State, and that thèse laws in their terms and apphcation must be con- 
strued with that liberality which will eiïect their purpose; but, as 
was said in In re Friedrich, 100 Fed. 284, 286, 40 C. C. A. 378, 380, 
while the law allows to debtors the exemptions provided by the local 
act, "the manner in which the exemptions are to be claimed, set apart, 
and awarded is regulated by the Bankruptcy Act." 

[3] Clause 8 of section 7 of the Bankruptcy Act requires a volun- 
tary bankrupt to make his claims for exemptions at the time he files 
his pétition and in his schedules, while clause 11 of section 47 re- 
quires that trustées "set apart the bankrupt's exemptions and report 
the items and estimated value thereof to the court as soon as practi- 
cable after their appointment." Thèse two provisions, we think, 
clearly refer the right of exemption to conditions existing at the 
time the pétition in bankruptcy is filed. When they are complied 
with, ail the rest of the bankrupt's property is devoted to distribution 
among his creditors, the trustée taking a clear title f rom the very first 
to ail property not involved in the exemptions, if the exempted prop- 
erty may be set apart, or a title charged with a spécifie and clearly 
defined burden of exemption, if exemptions may not be definitely 
separated. The earliest définition of the effect on bankrupt's prop- 
erty of his claim for exemptions, to the end that the estate's assets 
for distribution may be clearly ascertained, is highly désirable in the 
interest of a prompt settlement of the estate. Our judgment, there- 
fore, is that Mrs. Crum's right to exemption in lieu of a homestead 
must be determined by conditions obtaining when she filed her péti- 
tion in bankruptcy. 

[4] We come now to a considération of the Ohio statutes bearing 
upon this subject. Section 11738, General Code of Ohio (Revised 
Statutes, § 5441), under which Mrs. Crum's claim is made, reads as 
f ollows : 

"Husband and wife livlng together » • * and not the owner of a home- 
stead, in lieu thereof, may hold exempt from levy and sale, real or personal 
property to be selected by such person, his agent or attorney, bel'ore sale, not 
exceeding $500.00 In value, in addition to the amount of chattel property oth- 
erwise by law exempted. * • * No personal property shall be exempt 
from exécution on a judgment rendered for the purchase price or any part 
thereof." 

In the case of In re Stem (D. C.) 208 Fed. 488, we held that the 
terms of this section required that the exemptions in lieu of home- 
stead should be selected, set off, and received in the form of personal 
property, at values fixed by appraisement, and not be delivered to the 
claimant in the lump sum of $500 in money derived from the sale 
of Personal property. This seems to be the clear purport of the 
statute; and it is our judgment that the practice, not infrequent, of 
selling the bankrupt's personal pioperty, when a sélection of exempt 
articles is not rendered impossible by reason of liens thereon, and then 
turning over out of the proceeds the fuU sum of $500 to the bankrupt 
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in lieu of his homestead exemption, is neither în compliance with the 
terms of this statute nor a proper exécution of the bankrupt act. 

It is easy to see that a practice of this kind not only casts upon 
the creditors the burden of carrying the expenses of sale of the arti- 
cles which the bankrupt ought to sélect in specie and selling them for 
him free of any expansé on his account, but also of losing the différ- 
ence which might corne between the sale value of the articles which 
the bankrupt could hâve selected at the appraised value and the ap- 
praised value thereof, to the end that the bankrupt would therefore 
hâve his $500 in cash, representing more articles of personal prop- 
erty than he would hâve received had he made his sélections and taken 
them at the appraised value. Therefore it appears that when Mrs. 
Crum filed her schedule and claimed in gênerai terms $500 in cash 
in lieu of a homestead exemption, and at the same time scheduled 
articles of personal and real property which were not incumbered by 
liens, and were therefore free to be selected by her as exempt, she 
was not making a proper claim for exemptions. We find ourselves 
in this particular in harmony with the referee's décisions in In re 
Groves, 6 Am. Br. Rep. 728, and In re McClintock, 13 Am. Br. 
Rep. 606, which were affirmed by this court in the Eastern division, 
Judges Wing and Tayler, respectively, sitting. 

[5, 6] As decided by Judge Tayler, in In re Berman (D. C.) 140 
Fed. 761, under a libéral administration of the law of exemption, as 
well as seemingly because of the provision of the eleventh General 
Order in Bankruptcy (89 Fed. vii, 32 C. C. A. xiv), a bankrupt mak- 
ing an imperfect claim in his schedules might well be allowed to 
amend. This amendment, however, can only relate to conditions ob- 
taining at the time the imperfect claim was formulated, for the gên- 
erai order referred to requires the petitioner to state the cause of er- 
ror in the claim, and the cause which would excuse and the error 
which it is sought to avoid must relate to circumstances existing at 
the time the error intervened. In this case, however, it appears that 
no amendment is sought, but the award is made to Mrs. Crum of 
$500 in cash, to be paid out of the proceeds of the sale of her prop- 
erty, which may or may not hâve sold for the amounts in the various 
items at which she would hâve been corapelled to take them in specie 
as exempt at their appraisement values. In this light, the order of the 
référée should be set aside, and the claim referred back to him for 
such adjustment as the facts warrant. If she is entitled to exemp- 
tions at ail in lieu of a homestead, and the property has been sold, 
we would not hold her to a loss of her f ull exemptions ; but she ought 
not to receive out of the proceeds of sale an amount greater than 
$500 diminished by a proper proportion of the costs of sale, and also, 
if the fact obtains, by a proportionate différence between the sale 
price, if less than the appraised value, and the appraisement. 

Of course, circumstances may arise where to insist that the exact 
terms of section 11738, General Code, should be followed, and no ex- 
emptions should be awarded unless they are taken in articles of per- 
sonal property, would be to defeat the main purpose of the exemption 
provisions. An instance is given in the case of In re Luby (D. C.) 155 
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Fed. 659, where the property consisted of liquors, to sell exemption 
sélection of which would involve taking out a license. And in cases 
where personal property, as a stock of merchandise, is incumbered by 
a chattel niortgage, to the effect that each item is under the lien, a sé- 
lection before sale under this statute would be impracticable, where- 
fore very properly the exemption might be paid out of the proceeds 
of sale after the extinction of the lien and the payment of costs (In re 
Kane, 127 Fed. 552, 62 C. C. A. 616) ; but no such excuse exists hère, 
and the terms of this statute should hâve been followed in this par- 
ticular. 

[7, 8] To détermine whether or not Mrs. Crum was entitled to an 
exemption in lieu of a homestead at ail when she filed her pétition in 
bankruptcy, it is necessary to examine the condition at that time of her 
husband's estate and the effect of his claim for an exemption in lieu 
of a homestead, and this involves a considération also of section 11730, 
General Code of Ohio (section 5435, Revised Statutes), which must be 
read in pari mater ia with section 11738, and which reads : 

"Husband and wlfe llvlng together * • • may hold exempt from sale 
on judgment or order, a family homestead not exeeedlng one thousand dol- 
lars in value. The husband, or in case of his failure or refusai, the wife may 
make the demand theref or ; but neither can be allowed such demand, if the 
other has a homestead." 

It is to be noted that section 11738 makes no provision for the claim 
of $500 in lieu of a homestead when in fact the claimant has a home- 
stead, which was the case with Oliver R. Crum. He had no right un- 
der this section to make the demand that he did. His right was to ask 
that he be allowed the sum of $500 from the proceeds of sale of his 
homestead, not that he be allowed $500 in cash from the sale of his 
Personal property in lieu of a homestead. There is no statute in 
Ohio which specifically provides that on the sale of a homestead of 
more than $1,000 in value the homesteader may receive absolutely $500 
of the proceeds thereof, excepting in cases where the homestead is sold 
to pay a lien which precludes the allowance of a homestead, in which 
case a sum not exceeding $500 may be paid out of the proceeds of sale. 
Section 11733, General Code of Ohio. In cases of homesteads not 
incumbered by liens precluding the allowance of a homestead exemp- 
tion and having a value greater than $1,000, the Ohio law (section 
11735, General Code) provides that the rental value thereof as fixed 
by an appraisement in excess of the sum of $100 annually shall be 
paid to the créditer in quarterly installments by the debtor, in which 
case he may continue to hold the homestead property. The inapphca- 
bility of this statute to the settlement of a bankrupt's estate is évi- 
dent, and the custom, which has grown up in Ohio, and which, while 
not within the exact letter of the exemption statutes, is well within 
their spirit, of allowing the debtor head of a family absolutely $500 out 
of the proceeds of sale of his homestead, which has a value of more 
than $1,000, may well be followed in the settlement of bankrupts' es- 
tâtes in this jurisdiction ; but such an amplification is referable entirely 
to section 11730, and not at ail to section 11738 — the latter, as it ap- 
plies to this case, being affected by the former only to the point that 
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Mrs. Crum would not be entitled to any homestead exemption if her 
husband at the time was the owner of a homestead or its équivalent. 

The husband's claim for exemption was imperfect in two particu- 
lars: First, for reasons given above pertaining to his wife's claim; 
and, secondly, because he claimed under section 11738, as not being 
the owner of a homestead, when in fact his claim should hâve been 
under section 11730, as the owner of a homestead. This claim, in- 
deed, would be amendable, and for the purpose of this case we may 
consider it as amended; but no amendment would be possible which 
would make légal the order granted by the référée in June, 1912, requir- 
ing the trustées to pay him $500 in cash out of the proceeds of sale 
of his Personal property in lieu of a homestead. This action was whol- 
ly erroneous, not only in the fact that he should hâve been compelled 
to take Personal property at its appraised value, rather than money, 
but because it cast the burden of meeting the exemption claim out of 
a fund and upon a class of property which no reasonable construction 
of the law warranted. Under no circumstances, except where a home- 
stead does not yield $500 in proceeds of sale above its liens, can the 
Personal property of a debtor who is a homesteader be held to respond 
in any amount to the demand for a homestead exemption. 

The Ohio statutes clearly contemplate that when a man is a home- 
steader he may obtain his spécifie exemptions out of the prescribed 
Personal property, and his homestead exemptions only out of his home- 
stead, unless, as we hâve suggested above, the surplus above liens on 
the homestead is insufficient to make up the sum of $500. 

[ 9 ] The eflfect of the situation than is, so far as it affects the rights 
of the creditors of Cora A. Crum, that when she demanded her home- 
stead exemption, to which time ail her rights are referable, section 
11738, under which she affects to claim, was not operating in her favor, 
for her husband was then and yet a homesteader ; the home not hav- 
ing been sold, but still in the occupation of herself and husband and 
family, the title thereto held by the trustée, indeed, but burdened with 
her husband's unseparated homestead right, for it is necessary to 
treat the payment of $500 to the husband in June, out of the pro- 
ceeds of the sale of his personal property, as having no effect to change 
his status as the owner of a homestead, as against the wife's creditors, 
who cannot be prejudiced by that illégal action. Against them the 
wife's privilèges may not be enlarged beyond what they would be, had 
the law been followed. 

[10] The efïect of the referee's action in this case, if sustained, is 
to award to this family a double homestead exemption. We understand 
that the creditors of Mrs. Crum are also creditors of her husband, and 
are, consequently, specially affected by this situation. To the criticism 
that they made no objection to the illégal allowance by the référée to 
Mr. Crum, and consequently ought not now be heard to complain, it is 
a suiïîcient answer to call attention to the fact that the conséquence of 
their failure to except to that action must be referred to conditions 
then known to them. They could not anticipate that such action would 
be followed by an equally improper allowance to Mrs. Crum, and, in 
addition, they are hère in the capacity of creditors of Mrs. Crum, and 
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as such they hâve no rights of exception in the settlement of her hus- 
band's estate. 

We hold, therefore, that Mrs. Crum was not entitled to a homestead 
allowance, and the prayer of the pétition of the trustée îs granted, and 
the allowance set aside. 



WRIGHT V. HARKIS et aL 

In re LUXURY FRUIT CO. 

(District Court, S. D. Georgla, W. D. Aprll 2, 1915.) 

1. MOBTOAGES ®=5360 — FOEECLOSUBE UNDEE PoWEH OF SALHI — VALIDITT. 

A lessee of land of a corporation, whlch was indebted to the lessee, 
agreed to carry the Indebtedness for the full term of the lease, except 
as reduced by the reniais. In évidence of the indebtcdness the corpora- 
tion executed notes to hlm, and executed a deed to the land to secure the 
notes. Before the expiration of the lease a dispute arose as to the amount 
stlU due the lessee, and correspondence ensued between the lessee and 
the stockholders livlng in another state, and thelr attomey in an ad- 
joinlng county, with whom a sufficient sum to pay the debt had been 
placed by the stoctholders to the lessee's knovvledge. The lessee, with- 
out intimating to the stockholders or the attomey that he intended to 
take such action, procured a bank to which he had assigned the notes as 
collatéral securlty to advertise the land for sale under the power of sale 
In the security deed, prepared the advertisement himself, employed an at- 
tomey ostensibly for the bank, arranged with the sherlff to conduct the 
sale, and procured the clerk of the court to make a bid to create the ap- 
pearance of genuine bidding, promislng that he would raise the bid, 
which he did ; the land being struek offl to him. The lease expired March 
8th, the sale was had March 16th, and the first advertisement was pub- 
lished February 19th, though the power of sale requlred the sale to be 
advertlsed once a week for four weeks prior to the saie. It was adver- 
tlsed that the sale would be made subject to a prior incumbrance, hwt 
the fee simple was ostensibly sold. Meld, that the sale was void under 
Civ. Code Ga. 1910, § 4620, providing that powers of sale in deeds of trust, 
mortgages, and other instruments are to be strictly construed and must 
be fairly exercised, espeeially in view of sections 3697, 3698, providing 
that a tenant must deliver possession at the expiration of his term, and 
that a tenant cannot dispute his landlord's title, nor attorn to another 
claimant while in possession. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1075-1077; 
Dec. Dig. ®=»360.] 

2. MOBTGAGES <g=»356 FoEECLOSUBE XJNDEB POWEE OF SaLE VALIDITT. 

Civ. Code Ga. 1910, § 606S, providing that where the law requires cita- 
tions, notices, or advertisements, by ordinarles, clerks, executors, trus- 
tées, etc., or others, to be published for four weeks, or once a week for 
each of the four weeks, immediately preceding the day when the sale is 
to take place, applies, under the rule of ejusdem generis, to persons of like 
character to the officiai persons named, but does not apply to a creditor 
holding a deed as security for a debt with a power of sale. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 1063-1067; 
Dec. Dig. <S=»356.] 

3. MOBTGAQES ®=>356 FORECLOSBEK tINDEB POWER OF SALE VALIDITY. 

An advertisement of a sale under a power of sale in a deed given to 
secure a debt was prématuré, and the subseciuent sale was void, where 

®=:5For other cases see same topio & ItBY-NUMBER in alL Key-Numbered Digests & Indexes 



WEIGHT V. HAKEIS ÎST 

the requlred publication was commenced before the secured debt was due, 
tliough the sale was made after matmity of the debt 

[Ed. Note.— For other cases, see Mortgages, Cent Dlg. §§ 1063-1067; 
Dec. Dig. <g=356.] 

4. MORTGAOES ®=:»335 FOKECLOSUEE UNDÏ» POWEB OF SAI.*! — DEFAULT AS 

Condition Précèdent. 

A mortgagee cannot sell under a power of sale, so as to pass tltle even 
to a bona fide purchaser, where there is no default. 

[Ed. Note.— For other cases, see Mortgages, Cent Dlg. §§ 1019-1023; 
Dec. Dig. (S=»335.] 

6. MOBTGAGES <@=>372 FORECLOSUBE tTNDER POWEB OF SALE BoNA FiDE 

PUHCHASERS. 

Where H., holding a deed as security for a debt, sold the land under a 
power of sale, had it struck ofC to himself, approached B., a money lender, 
and told hlm that he had bought Mm a farm, and B., belng satisfied with 
the transaction. Jet H. hâve the money and took a deed to the land, execut- 
ing a title hond to B., B. was put upon inquiry and chargeable with 
knowledge of facts invalidating the sale by the sudden and unexpected 
comiHiuiuatlon from H., and also by reason of the fact that H. acted as 
his agent, within Civ. Code Ga. 1910, § 3599, providlng that notice to an 
agent of any matter connected with his agency Is notice to the principal. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 1102, 1103, 
1105-1117; Dec. Dig. <S=5372.] 

6. Mortgages <©=372 — Foreclosube under Power of Sale ^ Bona Fide 

pubchasebs. 

If B. could be regarded as a bona flde purchaser wlthout notice, H. hav- 
Ing been the perpetrator of the wrong invalidatlng the sale, his iuterest 
under the tltle bond equltably vested in the mortgagor, who was entltled 
to pay B. and acqulre H.'s interest. 

[Ed. Note.— For other cases, see Mortgages, Cent Dig. §§ 1102, 1103, 
HD5-1117; Dec. Dig. ®=>372.] 

7. Bankruptct "©=3211 — Possession of Pbopkbtt — Conflictinq Jukisdic- 

TION. 

On the appointment of a référée In bankruptcy for a corporation, the 
State superior court, whlch had appointed a receiver under an insolvency 
trader's bill, on Its own motion 'ordered such receiver to turn over ail 
assets, including a farm, to the receiver In bankruptcy. The receiver in 
bankruptcy, who was subsequently elected trustée, took possession, Is- 
sued receiver's certificates In order to operate the farm, and managed 
the farm so well that a large sum had been produced, from which the 
certificates had been pald. Another crop was growing, the value of 
which niight be ieopardized by neglect or change of management. The 
State Suprême Court reversed the order of the superior court whlch, tn 
obédience to the Suprême Court, directed Its receiver to apply for pos- 
session of the farm. Such receiver was the ally of one of the creditors 
procurlng his appointment, and the application was made in his Inter- 
est The créditer m question, while in possession of the land as lessee 
of the corporation, had wrongfuUy foreclosed a security deed held by 
him, concealing the fact of the foreclosure from the mortgagor, which 
was prepared to pay the debt and purchased the property at such sale. 
He had repeatedly denied under oath that the state court receiver was 
ever in possession, his adverse clalm to the property had several tlmes 
been decided against him by différent judges of the fédéral court, and on 
his own application a plenary suit was lustituted to détermine the title 
to the property, in which it was decided that the foreclosure sale was 
void. lield. that, possession of the property having been voluntarily sur- 
rendered to the receiver in bankruptcy, the bankruptcy court, under the 
rule that where a court of compétent jurisdictlon has taken property into 
its possession through its ofiicers, such property is thereby withdrawn 

^=sFor atber cases see same toplo & KBY-NUMBER in aU Key-Numbered QisesU & Indexes 
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from the jurisdiction of ail other courts, and the court havlng possession 
has ancillary Jurisdiction to hear and détermine ail questions respecting 
title, possession, or control of the property, would retain jurisdiction over 
the property, and comity did not require that the application of the state 
court receiver should be granted. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 321, 323: 
Dec. Dig. ®=>211.] 

In Equity. Bill for injunction by W. C. Wright, trustée, against 
W. H. Harris and others, with which was Consolidated an application 
in a bankruptcy proceeding against the Luxury Fruit Company, by a 
receiver appointed by a state court, to hâve certain property turned 
over to him. Application by the receiver denied, and decree rendered 
for complainant in the suit. 

Orville A. Park and Harry S. Strozier, both of Maçon, Ga., for 
plaintiff and trustée. 

John R. L,. Smith, of Maçon, Ga., and L. L. Brown and C. h- 
Shepard, both of Ft. Valley, Ga., for défendants and receiver. 

SPEER, District Judge. This is a plenary suit, brought at the 
instance and on the pétition of the défendant, W. H. Harris, against 
himself and W. R. Brown, by W. C. Wright, as trustée of the Luxury 
Fruit Company, bankrupt. The order directing suit to be brought 
was granted on the 23d of April, 1914, by Hon. Wm. B. Sheppard, 
sitting in this District. In other ways, and before différent judges, 
Harris has intervened in- the bankruptcy litigation and submitted him- 
self to the jurisdiction of the court. He now, however, seeks to re- 
pudiate this proceeding, dénies the jurisdiction of the court, and makes 
common cause with the receiver of a state court in an insolvency pro- 
ceeding, contends that this court is without jurisdiction in equity to 
grant the relief on the bill filed at his instance, and, although he has 
again and again testified under oath that the property in controversy 
was never in the possession of that receiver, now insists that it should 
be delivered to him by the trustée in bankruptcy. The insolvency pro- 
ceeding in the state court is what is termed in Georgia, a trader's bill. 
It can be brought by three creditors. Harris was one of the plain- 
tififs therein. This insolvency proceeding, provided by the state law, 
was of course suspended when the bankruptcy law became operative. 

[1] The property in controversy is a valuable fruit farm in Hous- 
ton county, Ga. It is the principal asset of the bankrupt, the Luxury 
Fruit Company, largely composed of résidents or citizens of Tennes- 
see, who are professors in Vanderbilt University, their relatives and 
friends. It is plain from the évidence that for five years prior to 
March 8, 1914, Harris was the tenant of the Fruit Company, and as 
such was in possession of its farm and orchards. His lease was to 
expire on the 8th day of March, 1914. At the time the lease was made 
the Fruit Company was indebted to Harris. The company executed 
its notes to him for the amount of the debt, and by the terms of the 
lease, and as a part of its considération, and also by a contemporane- 
ous contract, Harris agreed to carry the indebtedness of the company 

®=3For other cases «ee same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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for the full period of the lease. It was stipulated that the notes to be 
given to Harris should net be payable until the expiration of the lease 
contract, unless they should, at an earlier date, be paid by the rentals 
of the farm. In évidence of its indebtedness and in considération of 
this double agreement, the Fruit Company made to Harris its promis- 
sory notes in the sum of $7,000. With the notes they gave a deed, 
under the statutes of Georgia, to secure debt, covering the orchard 
and farm. This deed was second in dignity to a certain other obli- 
gation, namely, a deed in favor of the Union Central Life Insurance 
Company to secure an indebtedness of $8,000. The notes were ex- 
ecuted on or about the ISth day of March, 1910. In considération 
of the notes and settlement of certain différences between the Com- 
pany and himself, Harris at the same time executed to the company 
a contract to renew or cause to be renewed the notes during the period 
of the lease contract. This, as stated, had the effect of stipulating 
that the company should not be required to pay the notes or any part 
of them until the expiration of the lease, to wit, March 8, 1914. He 
also stipulated that he would hold the company harmless against any 
liability whatsoever on account of the notes prior to March 8, 1914. 
It appeared from the évidence that the fruit farm was at times ex- 
ceedingly profitable. To illustrate : The receiver on this particular 
farm, for the past year, sold fruit to the amount of $10,000 net. Har- 
ris, in his testimony before the référée, states that in 1913 he sold the 
peach crop for $21,000. Nevertheless during the full term of the lease 
Harris paid the company no rent. Différences naturally arose. The 
company contended that the earnings of the farm had reduced the 
notes to about $2,000. Harris insisted that there was $4,'700 still due- 
Thèse différences were not adjusted, and notwithstanding his engage- 
ment to hold the notes, Harris deposited two of them, for $2,000 each, 
with the Citizens' Bank of Marshallville, Ga., as collatéral security 
for a loan to him by that bank, and another for $1,000 he transferred 
in the same manner as collatéral security to the First National Bank 
of Ft. Valley, Ga. It further appears that prior to the expiration of 
the lease, notwithstanding his contract to hold the company harmless 
from any liability on the notes, whether in his own hands or in the 
hands of any transférée, and before the notes, in view of his contract 
to carry them until the expiration of the lease, were due, Harris in- 
duced the Citizens' Bank of Marshallville and the First National Bank 
of Ft. Valley to allow him control of the notes. Under the power of 
sale given him by the company in the deed to secure debt, he had the 
farm advertised for sale. The advertisement was published in the 
Home Journal, a paper printed at Perry, Houston county, Ga. He 
gave no intimation of his purpose to sel! the property, of which he 
was tenant, by this foreclosure of the debt which he had agreed to 
carry. The stockholders of the company, most of whom were engaged 
in their professorial work at Nashville, Tenn., had no knowledge of 
this proceeding. Their negotiations with Harris for a settlement of 
the différences were ail the while being actively conducted by corre- 
spondence. In no letter that he wrote them or their counsel did he 
give the slightest notice that he was seeking to sell their property. 
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In the meanwhile, the stockholders had exerted themselves and 
raised a sufficient sum to pay their debt to Harris. This was over 
$5,000. They had remitted this amount to their counsel in Maçon, 
Mr. Orville A. Park. Mr. Park, by letter and otherwise, notified 
Harris that he had the money to pay off the debt, and time and again 
urged him to corne to Maçon with his calculations and effect a settle- 
ment. In another communication, Mr. Park oiïered to go, if neces- 
sary, to Ft. Valley for that purpose. Harris made evasive rephes, at 
no time notifying Mr. Park (who, although living in an adjoining 
county, was wholly unaware of the advertisement) of the proposed 
and now imminent sale of the land. Ail the while Harris was actually 
the tenant of the Luxury Fruit Company. On the 16th day of March 
the property was sold bef ore the courthouse door. Harris induced the 
clerk of the court to make a bid of $10,000. He then raised the bid 
to $12,000, and the property was.knocked off to him, Harris then, as 
appears from the évidence, sought one W. R. Brown, who testified 
that he was a money lender of Ft. Valley. Harris said to Brown, "I 
hâve bought you a farm to-day." "What farm?" said Brown. "The 
Luxury Fruit Farm," replied Harris. Brown ascertained the price, and 
said it was ail right, and then agreed to resell it to Harris, at Harris' 
suggestion. He testified that, while he got a deed to the farm from 
the Citizens' Bank of Marshallville, he knew nothing about the trans- 
action, was never in possession, and since then had never been on the 
farm. Brown holds Harris' note for money advanced to Harris to 
carry out the terms of the sale. 

It is charged that this transaction was null and void, because this 
property was not advertised in accordance with the power of sale ; be- 
cause it was not sold pursuant to the advertisement; because it was 
fraudulently bought by Harris, after he was advised that the Com- 
pany stood ready and willing to pay whatever amount was due; 
and that, while negotiations were pending for the settlement of ail 
différences, Harris fraudulently concealed his purpose to sell, and in- 
duced the Company to believe that he was preparing in good faith to 
adjust the accounts and settle the arnount due. It is further charged, 
that Harris has continually, since the appointment of the plaintiff, 
both as receiver and as trustée, disturbed and disorganized the labor 
of the place, and interfered with the servants, and in divers other ways 
sought to impede and interfère with the receiver and trustée, and 
with the property in his possession. The prayers of the bill are that 
such interférence be enjoined; that the deed executed by the Citi- 
zens' Bank of Marshallville under the fraudulent sale of Harris to W. 
R. Brown, conveying the Luxury Fruit Farm, and that the bond for ti- 
tle from W. R. Brown to Harris, wherein W. R. Brown obligates him- 
self to convey the property to Harris, may be surrendered up and can- 
celed as clouds on the title to the property; that an accounting may 
be had with Harris, and the amount due, if any, ascertained. 

The answer of the défendants, while setting up varions matters of 
différence and bickering between Harris and the ofEcers of the Luxury 
Fruit Company, in no sensé can be considered as défensive to the grave 
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charges presented by the bill. The controlling equity dépends upon 
the inquiry : 

"DId the sale under the power In the securlty deed executed to Harris by 
the Fruit Company deprive the latter, now bankrupt, of its titJe?" 

It should be borne in mind that, by virtue of his lease and two other 
written contracts with the Luxury Fruit Company, Harris was obliged 
to renew and carry the notes and protect the property until the expi- 
ration of his lease, to wit, March 8, 1914. -So far from doing this, he 
approached the Citizens' Bank of Marshallville, where he had placed 
thèse notes as collatéral security for a loan to him, and procured 
such action on the part of the bank as brought about the sale. He told 
the bank that he deemed it necessary to foreclose the security. He 
himself prepared the advertisement. An attorney was employed 
ostensibly for the bank, but Harris made the employment and 
became responsible for the expense. He arranged with the sherifï 
for the conduct of the sale. He approached Mr. Hardison, the clerk, 
who had no interest in the matter, and indu<;ed him to make a bid of 
$10,000 to create the appearance of genuine bidding. At the same time 
he assured Hardison that he would raise his bid, and did so. He 
wrote the announcement publicly read at the sale. AU the while he was 
in correspondence with Dr. Hollingshead, the treasurer of the défend- 
ant Company ; ail the while, in communication with Mr. Park, by whom 
he had been notified the money was on hand to pay his notes. He 
was in fréquent communication with Mr. Vaughn, who was on the 
ground to take charge of the property at the expiration of the lease. 
To not one of thèse, in letter or conversation, did he make the slight- 
est suggestion that he had procured the advertisement of the prop- 
erty, and that the sale was imminent. Ail the while he was in the pos- 
session as tenant, and under obligation to protect the title to his land- 
lord's property. 

The sale having been made, he prepared the deed to the bank at 
Marshallville, had it signed, secured the money from Brown, paid it 
to the bank, saw to the making of the deed to Brown, then, execut- 
ing his note to Brown, he took bond for title from the latter, and since 
then has claimed the farm of his landlord, the Fruit Company, as his 
own. The sale by the sheriff was eflfected on March 16, 1914. Harris' 
lease had expired only 8 days earlier, and 17 days before the expiration 
of the lease he had begun his proceeding and had advertised to fore- 
close and sell the equity he was under such explicit and reiterated ob- 
ligation to protect. Fortunate indeed for the prévention or redress of 
such wrong, is the rule of construction of such powers. This is ex- 
pressed in Code of Georgia, § 4620: 

"Power of sale In deéds of trust, mortgages, and other Instrumente, is to be 
strietly construed and must be fairly exercised." 

In no particular does it appear that this sale was conducted in com- 
pliance with this rule. This power recited that the sale was to be ad- 
vertised once a week for four weeks prior to the date of sale. The 
first advertisement was published February 19th. The sale took place 
on March 16th. Since both the first and last day cannot be counted. 
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this was only 25 days. See Boyd v. McFarlin, 58 Ga. 208; Bentley 
V. Shingler, 111 Ga. 780, 36 S. E. 935; Wilson v. Northwestern Mut. 
Life Ins. Co., 65 Fed. 38, 12 C. C. A. 505 ; Earley v. Doe, 16 How. 610, 
14 L. Ed. 1079. 

[2] It is true that under section 6063 of the Code it is provided 
that: 

"In ail cases where the law of force In October, 1891, required citations, 
notices, or advertisements, by ordinaries, clerks, sheriffs, county bailiffs, ad- 
ministrators, executors, guardians, trustées, or others to be publislied in a 
newspaper for thirty days, or for four weeks, or once a week for four weeks, 
it shall be sufflcient and légal to publisli the same once a week for four 
weeks (that is, one insertion each week for each of the four weeks) immedi- 
ately preceding the term or day when the order is to be granted or the sale 
is to take place." 

This modification of previous law relates to the officiai persons 
named, and, under the rule of interprétation, ejusdem generis, to per- 
sons of like character. Officiais, trustées, and such persons presum- 
ably can hâve no selfish interest to subserve. It is quite otherwise with' 
a creditor holding such -a power of sale. It is to protect the debtor 
from unfairness that the statutory rule of strict construction of such 
powers above cited is established. Indeed, it has been held in Georgia, 
it is true not by an appellate court, but by Judge Pendleton, of the 
superior court of Fulton county, that such a sale after 25 days' adver- 
tisement, under a power requiring advertisement once a week for 4 
weeks, was illégal and passed no title. See Baggett v. Edwards, 126 
Ga. 463, 55 S. E. 250. In this connection should be considered the gên- 
erai rule that a sale not in accordance with the power is void. Car- 
rington v. Citizens' Bank, 140 Ga. 799, 80 S. E. 12; 27 Cyc. 1472; 
Chase v. Morse, 189 Mass. 559, 76 N. E. 143. 

[3, 4] Again, the debt as between Harris and the Euxury Fruit Com- 
pany was not due. The advertisement was therefore prématuré. It 
has been held that even publication on the day the debt falls due is 
prématuré, and the subséquent sale void. 27 Cyc. 1473. This disre- 
gard of the law and the rights of the debtor is fatal to the sale. Where 
there is no default, a mortgagee cannot sell under such power of sale, 
so as to pass title, even to a bona fide purchaser. Rogers v. Barnes, 169 
Mass. 179, 47 N. E. 602, 38 L. R. A. 145; Chase v. Morse, supra; 27 
Cyc. 1451. 

Again, the sale as conducted did not conform to the advertisement. 
It was advertised that the sale would be made inferior to and subject 
to a prior deed to the Union Central Life Insurance Company. In 
other words, the public was notified that the sale was to be made sub- 
ject to a first lien of a large amount. While the advertisement was not 
read at the sale, a paper prepared by Harris, who is an attorney at 
law, was read. The sale of the equity of rédemption was advertised, 
and the f ee simple to the f arm and orchard was ostensibly sold. Such 
a departure from the advertisement in the sale must hâve misled the 
public and deterred bidders. 27 Cyc. 1481 ; Dearnaley v. Chase, 136 
Mass. 288; Donohue v. Chase, 130 Mass. 137. And ail of this was 
done with the full knowledge on the part of Harris that within less 
than one hour's ride there was in the hands of reputable counsel a 
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sum sufficient to pay in full every dollar of the indebtedness due on 
the notes and security deed, by means of which this valuable property 
was brought to the block. Nor should it be forgotten that Harris was 
during ail this time in actual possession of the property as a tenant 
of the Luxury Fruit Company. He could not dispute his landlord's 
title, nor attorn to another while in possession. Code, §§ 3697-3698. 
For thèse reasons, I conclude that this sale, so far as Harris is con- 
cerned, is utterly void. 

[5, 6] While not the perpetrator of the wrong, in contemplation of 
equity, ail the interest that Brown acquired was taken by him cum 
onere. Harris told Brown he had bought him a farm, identified it, 
stated the price, and said he wanted to buy it back for himself. Brown 
asked him if there was to be a lawsuit about it. Harris answered in 
the négative, and Brown was satisfîed with the transaction and let him 
hâve the money. In this transaction, Harris volunteered to act as 
the agent of Brown. Brown ratified the action. Notice, then, to Har- 
ris, was notice to Brown. Code Ga. 3599; Bryant v. Booze, 55 Ga. 
438; 39 Cyc. 1751. In such a sale the purchaser must see that the 
terms of the power are complied with. Dwelle v. Blackshear, 115 Ga. 
680, 42 S. E. 49. Certain it is that the sudden and unexpected com- 
munication from Harris to Brown ought to hâve awakened Brown's 
suspicions. In other words, it was sufficient to put him on inquiry, 
and Brown is chargeable, under the familiar rule, with ail the facts 
of this astonishing transaction, which inquiry would hâve developed. 
If, however, Brown can in any sensé be regarded as a bona fide pur- 
chaser without notice, he at once resold to Harris, and, since Harris 
is the perpetrator of the wrong on the L,uxury Fruit Company, what- 
ever Brown conveyed to him equitably vests in the party wronged. 
Harris owes Brown about $4,000. For this he holds Brown's bond 
for title, and the trustée, who represents the party wronged, if ob- 
liged to pay Brown the amount due him by Harris, will become en- 
titled to ail the interest Harris can claim by virtue of this circuitous 
sale. Bourquin v. Bourquin, 120 Ga. 115, 47 S. E. 639. It foUows 
that, if the trustée pays Brown for Harris, Harris' claim against the 
Luxury Fruit Company must be reduced by that amount. 

[7] There remain to be considered the contentions of Harris and 
the receiver of the state court that the latter, having had possession 
of the farm and orchard of the bankrupt, and having delivered pos- 
session to this court, is entitled to the custody of the property as 
against the trustée. I approach this question with profound respect 
and déférence for the state court of gênerai jurisdiction, and for the 
Suprême Court which has had some phases of the matter under re- 
view. The principles of comity control ail the relations between state 
and the national courts. Comity is courtesy. This I think has marked 
the action of the officiais of this court toward the honorable the courts 
of the state. If the state court ever had possession, which is stoutly 
denied, it was turned over to our receiver. On March 31, 1914, the 
référée in bankruptcy appointed W. C. Wright as receiver for the land 
in controversy. On the same day the attorney for the bankrupt, with 
ail respect, presented to the judge of the superior court the order ap- 
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pointing the receiver of the bankruptcy court. Thereupon Hon. H. A. 
Mathews, judge of the superior court, sua sponte passed the order 
f oUowing : 

"It appearing to the court that a voluntary pétition lu bankruptcy lias been 
flled by the Luxury Fruit Company, and that upon this application W. C. 
Wright bas been appointée! receiver by the bankruptcy court of ail the assets 
of the Luxury Fruit Company, including the Luxury fruit farm ; and it fur- 
ther appearing that G. L. Dure was appolnted receiver in the state court, 
under the insolvency trader's Mil, both upon sald bill and cross-bill flled, and 
that said bankruptcy court Is entitled to hâve the assets of the said Luxury 
Fruit Company: It is ordered by the court that the said G. L. Dure, re- 
ceiver appointed by the state court, turn over and deliver ail the assets of the 
Luxury Fruit Company, including said Luxury farm, to W. C. Wright, re- 
ceiver of the bankruptcy court, and that G. K Dure, receiver, for bis expenses 
and fées, make application to the said bankruptcy court. ïhis order is passed 
without préjudice to any of the parties. This March 31st, 1914." 

The receiver pursuant to this order acquired the property. He was 
subsequently elected trustée, and is the plaintiff hère. He has carried 
on the business of the Luxury Fruit Company for more than a year. 
He found it denuded of Hve stock, f ertilizer, farm implements, appara- 
tus of ail sorts, and in a déplorable condition. He was, by the court, 
authorized to issue receiver's certificates, buy mules and necessary sup- 
plies, and operate the property. The record shows that under his man- 
agement the farm has produced about $10,000 in cash. The receiv- 
er's certificates are paid oiï. The management has been admirable. 
There is another trop growing on this valuable property, and this is 
its most critical period. Now the trees should be sprayed, and ail oth- 
er précautions taken to conserve the great values, which might at this 
time be jeopardized by neglect or change of management. It is true, 
however, that the Suprême Court of the state has reversed the order 
of Judge Mathews. This présents a regrettable différence between the 
state courts on the question of comity or judicial courtesy, but can- 
not alter the fact that the property was actually and voluntarily sur- 
rendered to our receiver by the state court of original jurisdiction. 
True, Judge Mathews, in obédience to the Suprême Court, has direct- 
ed the receiver appointed by him to apply for the possession of the 
farm, if in accordance with justice and equity as they may appear to 
this court. That application has been Consolidated with the plenary 
suit which we hâve been considering. 

The application is really made in the interest of Harris, and yet he 
dénies, and has denied under oath again and again, that the state 
court receiver was ever in possession. He claims adversely to the Lux- 
ury Fruit Company, and to order the property restored to Dure would, 
it seems, be to leave Harris in possession as an adverse claimant. 
While this is true, his contention as such claimant has been, in this 
court, other judges presiding, decided against him again and again. 
This was donc by the référée on the pétition of Brown, who based his 
claim on Harris' alleged possession. It was done again, by Judge 
Sheppard, on a rule for contempt brought by the trustée against Har- 
ris; again, by the same judge, on a pétition filed by Harris for a mod- 
ification of the order on the rule for contempt ; again, by Judge Grubb, 
on the pétition of the First National Bank of Ft. Valley, joined in by 
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Harris, to vacate adjudication and set aside the élection of the trus- 
tée; again, by Judge Sheppard, the pétition of Harris for an injunc- 
tion to prevent the receiver from interfering with his property; and 
again, by Judge Sheppard, on his pétition that the property be restored 
to him as adverse claimant in possession. None of the orders of the 
judges passing on this question were reviewed in any way. Now it is 
settled that, where an adverse claimant seeks to recover property in 
the bankruptcy court, he consents to the jurisdiction. Le Master v. 
Spencer, 203 Fed. 210, 121 C. C. A. 416. When jurisdiction has been 
once obtained, the court should go forward, and do complète jus- 
tice, and avoid further litigation. In re Blake, 150 Fed. 279, 80 C. C. 
A. 167. 

Not only is this true, but Harris actually, as stated in the outset, ap- 
plied to the court to bring the plenary suit, for the purpose of deter- 
mining the title to the property. On this application, the order to that 
effect of Judge Sheppard was passed. True enough, he gubsequently 
filed a motion to dismiss the bill, and questioned the jurisdiction of 
the court; but this was decided against him by Judge Grubb. Thus 
rightfully the court has jurisdiction over the property. Thus right- 
fully it has jurisdiction over Harris. With equal right it has juris- 
diction over Brown. Hère surely, if that power can ever be justi- 
fied, the national court must exercise its independent judgment. This 
is donc with profound respect to the state tribunals. By the loftiest 
authorities it has been held that, where the property in dispute is in the 
actual possession of the court of bankruptcy, there comes into play 
another principle, not peculiar to courts of bankruptcy, but applicable 
to ail courts, fédéral or state. Where a court of compétent jurisdic- 
tion has taken property into its possession, through its officers, the 
property is thereby withdrawn from the jurisdiction of ail other 
courts. The court, having possession of the property, has an ancillary 
jurisdiction to hear and détermine ail questions respecting title, pos- 
session, or control of the property. The jurisdiction in such cases 
arises eut of the possession of the property, and is exclusive of the ju- 
risdiction of ail other courts. Murphy v. Hofman, 211 U. S. 562, 29 
Sup. Ct. 154, 53 L. Ed. 327; Whitney v. Wenman, 198 U. S. 553, 25 
Sup. Ct. 778, 49 Iv. Ed. 1157. 

It goes without saying that the bankruptcy court is primarily charged 
with the duty of administering the assets of the bankrupt. It is equal- 
ly true that insolvency proceedings authorized by state law are sus- 
pended when Congress has adopted bankruptcy législation. The labor 
and responsibility of conserving this property and passing upon its title 
was left to this court by the action of the state court. There is a large 
sum in bank, which the officer of this court has eamed. The bank is 
under a heavy bond; the trustée, also. Dure, the receiver of the 
state court, is undeniably the ally of Harris. The proceeding under 
which Dure was appointed was brought by Harris, to further em- 
barrass the stockholders of the Luxury Fruit Company, whose venture 
he had already ruined. That proceeding is in a state of légal paralysis. 
To turn over the large values in the hands of the trustée, the money 
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and lands, would be, under the circumstances, to superadd to the ruin 
of the bardcrupt company the ruin of its creditors also. 

A decree will be ordered directing that the application of Dure, re- 
ceiver, be denied ; that Harris be enjoined from interfering in any 
manner with the property in controversy, in the possession of the plain- 
tiff as trustée, and from interfering with him in the discharge of his 
duties as such ; that the deed from the Citizens' Bank of Marshallville 
to W, R. Brown on the 16th of March, 1914, conveying the Luxury 
fruit farm, and the bond for title from W. R. Brown to W. H. Harris, 
wherein Brown undertakes to convey the farm to Harris, be surren- 
dered up and canceled, as clouds upon the title of the bankrupt com- 
pany, and of plaintiff as trustée; that the record be referred to the 
master, so that an accounting may be ordered with the said W. H. 
Harris, and the amount due him, if anything, shall be ascertained, and 
accorded its proper priority of payment in the distribution of the as- 
sets of the Luxury Fruit Company, bankrupt; and that Harris and 
Brown pay the costs of this proceeding. 



WALTERS V. MeKINNIS. 

(District Court, W. D. Pennsylvanla. January 6, 1915.) 

No. 2. 

1. HaBEAS CoBPUS <g=»l — RiGHT TO WRIT AS OF COUESE. 

The wrlt of habeas corpus does not Issue as of course, but is of right 
when reasonable cause Is shown. 

[Ed. Note. — E'or other cases, see Habeas Corpus, Cent. Dig. §| 1, 3 ; Dec. 
Dlg. ®=>1.] 

2. CONSTITUTIONAL LAW i®=»255 COMMITMENT TO INSANE AsYLUM DUE PrO- 

CESa OF Law. 

Where, under Act Pa. June 26, 1895 (P. L. 388), providlng that upon 
commitment of a justice of the peace or other committlng magistrate of 
any person on a crlmlnal charge less than a felony, who upon examina- 
tlon by any two physicians shall be certified by them to be Insane, it shall 
be the duty of the county coœmlssloners, with the approval of the court 
of quarter sessions or a judge thereof, to remove such Indigent insane 
person to the proper hospltal for the insane, there to be malntalned at the 
expense of the county until the proper légal settlement of such indigent 
insane person can be ascertained, a person arrested for assault and bat- 
tery was commltted to an içsane asylum on the certlflcate of two physi- 
cians, without notice, a hearing, or an opportunlty to défend, and with- 
out notice of any kind to any friend or relative, she was denied due 
process of law, in violation of Oonst. U. S. Amend. 14 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dlg. §§ 736- 
738, 740-745 ; Dec. Dig. <S=52ô5.] 

3. Habeas Coepus i©=545 — United States Coubts — Détention in Violation 

of federal constitution. 

Where a person commltted to an insane asylum under Act Pa. June 
28, 1895 (P. L. 388), with the approval of the court of quarter sessions, 
without notice or an opportunity to be heard, in violation of Oonst. U. S. 
Amend. 14, sued out a wrlt of habeas corpus In the court of common 
pleas, which court expressly declined to pass upon the legality of the 
commitment or the regularity of the proceedings, on the ground that the 

®=5For other cases see same topio & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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court of quarter sessions had the exclusive rlght to pass upon the le- 
gality of such proceedlngs, the United States District Court would grant 
relief by habeas corpus, thougli ordinarily, where one under imprisonment 
by virtue of the process of a state court, claims to be restrained in vio- 
lation of the Constitution or laws of the United States, the fédéral courts 
wlll net interfère, but wlll leave such person to obtain redress through 
the State courts, and failing there by writ of error to the Suprême Court 
of the United States, as such person had no remedy, either by appeat 
from the commltment or by appeal from the décision of the court of com- 
mon pleas, and, though she may hâve had a remedy by an application to 
an appellate state court for a writ of habeas corpus, this did not require 
the fédéral courts to refuse relief. 

[Kd. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 38-45; 
Dec. Dig. <S=5 45.] 

4. Habeas Cokpus <S=>113 — Appeai^ — Décisions Reviewable. 

In Pennsylvania no appeal lies from an order in habeas corpus remand- 
ing the prisoner to custody. 

[Ed. Note.— For other cases, see Habeas Corpus, Cent. Dig. §§ 102-115 ; 
Dec. Dig. <g=»113.] 

Habeas corpus by Sarah E. Walters against Dr. C. R. McKinnis, 
Superintendent of the Pittsburgh City Home for the Insane, Mar- 
shalsea. Relator discharged, but remanded to the custody of the sher- 
ifï to answer a charge of assault and battery. 

Weil & Thorp, S. Léo Ruslander, and Simon T. Patterson, ail of 
Pittsburgh, Pa., for petitioner. 

H. H. Hanna and R. M. Gibson, both of Pittsburgh, Pa., for re- 
spondent. 

THOMSON, District Judge. In the décision of this case, I am 
anxious, on the one hand, not to deny to the relator any right guar- 
anteed to her under the Constitution of the nation and the laws of 
the land, and, on the other hand, not to invade the province of any ju- 
dicial tribunal, or violate any of those well-established principles nec- 
essary to be observed in seeking to protect the citizen against unlaw- 
ful restraint or imprisonment under the great writ of habeas corpus. 

I will state the facts in the case as they appear, and will then endeavor 
to apply the légal principles which I deem applicable to such facts. 

During the month of November, 1914, the relator was living at No. 

I I Marion street, Pittsburgh, where she had been conducting a rooming 
house for a period of a year or more, and for three years prior to that 
time had conducted a restaurant on Liberty avenue, in said city. On 
November 23, 1914, petitioner went beforeAlderman J. J. Kirby, of the 
city of Pittsburgh, and sought to make an information against one E. 
E. Clark for assault and battery. The information was not taken, 
but she was told by the alderman to return the next day. When she 
returned the following day to the alderman's office, she was arrested 
on an information made by the said Clark against her for assault and 
battery, and was thereupon committed to the county jail. Bail was first 
fixed at the sum of $300. This bail was shortly afterwards produced, 
but it seems in the meantime the bail had been raised to $2,000. Bail in 
this amount being produced on November 24th, the parties were in- 
formed by the alderman that the matter was out of his hands, as he 

€=>ror other cases see same topic & KEY-NUMBER in ail Kejr-Numbered Digests & ludezet 
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had received a certificate that the petitioner had been adjudged insane. 
On November 24, 1914, the district attorney of AUegheny county pe- 
titioned the court of quarter sessions for the appointment of two phy- 
sicians to détermine the sanity of Mrs. Walters, under the provisions 
of an act of assembly of Pennsylvania approved June 26, 1895 (P. L. 
388). Doctors EHis and Ayers were thereupon appointed, and upon 
the foUowing day, November 25th, made a return to said court certi- 
fying that they had examined petitioner at 10 o'clock a. m. on that 
day and found her insane. Two of the county commissioners of Al- 
legheny county thereupon issued a commitment, wherein petitioner 
was directed to be removed by the sherifï to the City Poor Farm at 
Marshalsea, there to be detained as an indigent insane person. On the 
commitment was this indorsement : 

"The above commitment ia liereby approved by tbe court of quarter ses- 
sions of Alleghony county. 
"By the Court." 

Under this commitment petitioner was taken to Marshalsea on No- 
vember 28, 1914, and there detained and confined. No notice of any 
kind was given to petitioner, or to any friend or relative, of the pro- 
ceeding to adjudge her a lunatic, so that petitioner was adjudged a lu- 
natic and confined in the asylum without notice of any lunacy pro- 
ceeding, without a hearing, and without opportunity to défend. On 
November 28, 1914, petitioner sued out a writ of habeas corpus in 
the court of common pleas of AUegheny county, on which a liearing 
was had, the writ discharged, and relator remanded, on December 17, 
1914. In the opinion of his honor, Judge Haymaker, discharging the 
writ, and which was offered in évidence in this proceeding, it ap- 
pears that the court found the petitioner insane, and for that reason 
alone she was remanded. The judge expressly declined to pass upon 
the legality of the commitment, or the regularity of the proceedings 
under the act of assembly, holding that the court of quarter sessions, 
being a court of co-ordinate jurisdiction, had the exclusive right to pass 
upon the legality of the proceedings, and that for the common pleas to 
do so would be to improperly assume the power of an appellate court. 
On December 21, 1914, a writ of habeas corpus was granted in this 
court, returnable December 22d. The petitioner being produced in 
court in obédience to the writ and return thereto being made, petition- 
er was admitted to bail, and a hearing was had on December 26th. 

Respondent moved to dismiss the writ. The reasons assigned at the 
hearing, as supplemented by motion filed since the hearing, are as fol- 
lows: 

"1. Belator bas not exhausted her remedy In the state courts. 

"2. Relator bas not raised in the state courts the question of the constitu- 
tionality of the act of Législature under which she Is confined, and such ques- 
tion has never been passed upon in the state courts. 

"3. Relator bas not taken her case to the highest state court. 

"4. Relator's case Is not an exceptional one, within the meaning of the dé- 
cision of Urquhart v. Brown, 20.5 U. S. 179, 27 Sup. Ct. 459, 51 L. Ed. 750, 
Ex parte Bartlett (D. C.) 197 Fed. 98, and Ex parte Powers (D. G.) 129 Fed. 
985. She is not a person aggrieved. She has been given a hearing, both on 
the question of indigeucy and insanity, and has been adjudged to be an in- 
digent insane. 
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"5. The act of June 26, 1895 (P. L. 388), Is constitutlonal, standing alone. 

"6. The act of June 26, 1895 (P. L. 388), 1b constitutlonal when read in con- 
nection with the whole System of the Insanity laws of the state. 

"7. TJnder ail the décisions of the United States courts, the writ ought to 
be dismissed, and relator be remanded." 

The petitioner bases her right to discharge on the fourteenth amend- 
ment to the Constitution of the United States, which provides that 
no state shall deprive any person of life, liberty, or property without 
due process of law. It is contended that her incarcération in the asy- 
lum, without notice or an opportunity to défend, was a plain violation 
of her constitutional rights. If this be true, the relator should be dis- 
charged, unless there be some other substantial reason why the court, 
under ail the circumstances, should withhold relief. 

[ 1 ] The writ of habeas corpus does not issue as of course, but is of 
right, when reasonable cause is shown. Section 752 of the Revised 
Statutes of the United States (Comp. St. 1913, § 1280) provides : 

"The several justices and judges of the said courts, withln their respective 
Jurisdictions, shall hâve power to grant writs of habeas corpus for the pur- 
pose of an inquiry into the cause of restraint of liberty." 

In section 753 it is provided : 

"The writ of habeas corpus shall in no case extend to a prisoner in jall, 
nnless where he is in custody under or by color of the authority of the United 
States, or is committed for trial before some court thereof ; or is in custody 
for an act done or omitted in pursuance of a law of the United States, or of 
an order, process, or decree of a court or judge thereof ; or is in custody in 
violation of the Constitution or of a law or treaty of the United States." 

Section 761 provides : 

"The court, or justice, or judge shall proceed in a summary way to déter- 
mine the facts of the case, by hearing the testlmony and arguments, and there- 
upon to dispose of the party as law and justice require." 

[2] The Suprême Court of the United States, in Re Neagle, 135 U. 
S. 41, 10 Sup. Ct. 660 (34 L. Ed. 55), after quoting the above provi- 
sions, adds : 

"This of course means that, if he is held in custody in violation of the Con- 
stitution, or a law of the United States, • • • he must be discharged," 

Was the relator accorded that due process of law guaranteed her by 
the Constitution in the proceedings under which she was imprisoned? 
In Simon v. Craft, 182 U. S. 427, 21 Sup. Ct. 836, 45 L. Ed. 1165, the 
court says : 

"The due process clause of the fourteenth amendment does not necessitate 
that the proceeding in the state court should be by a partlcular mode, but 
only that there shall be a regular course of proceedings, in which notice is 
glven of the claim asserted, and an opportunity afiforded to défend against it." 

The Suprême Court of Rhode Island, in Re Pétition of Michael Gan- 
non, 16 R. I. 537, 18 Atl. 159, 5 L. R. A. 359, 27 Am. St. Rep. 759, be- 
ing a pétition for habeas corpus praying for discharge from confine- 
ment in an insane asylum, in holding Ûie statute void, as in conflict with 
the fourteenth amendment to the Constitution of the United States, 
said : 
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"Wlthout attemptlng to deflne the exact meaning of the phrase 'due process 
ot law,' it sufflces for the présent inquiry to say that it means at least soœe 
légal procédure in which the person proceeded against, if he is to be concluded 
thereby, shall hâve au opportunlty to défend himself. The sections of chapter 
74 referred to do not provide such a procédure. The only safeguard against 
an improper commitment which they afford is the certiflcate of two practiciug 
physiclans of good standing, a certiflcate which may be given entirely ex 
parte. 

Bailey on Habeas Corpus, vol. 1, page 436, says: 

"It is almost universally held that the person proceeded against must hâve 
notice of the proceediiigs to give validity to an adjudication against him." 

That the relator was committed to the asylum without due process 
of law would seem to be clear, both on principle and under the author- 
ities. The right to notice and a hearing, and an opportunlty to défend, 
before one can be deprived of his liberty, which is one of the greatest 
natural rights of nian, would seem to be a fundamental proposition bas- 
ed on natural justice. The act of assembly under which the relator is 
confined seems peculiarly void of any means or opportunlty to défend. 
It lays hold of a person in jail or prison, when committed on a criminal 
charge less than felony, while the presumption of innocence still ex- 
ists in his favor, and upon examination of two physiclans, who shall 
certify that he is insane, it becomes the duty of the county commission- 
ers, with the approval of the court of quarter sessions, or a judge there- 
of , to remove such person to a hospital for the insane, there to be treat- 
ed at the expense of the county as an indigent insane person, until the 
proper légal settlement of such indigent insane person can be determin- 
ed. No notice to the accused, to his relatives, or f riends ; no hearing, 
or the right to it ; not the slightest opportunlty to make défense. While 
the commitment is to be approved by the court, or a judge thereof, there 
is no examination before the court, ot; other investigation provided 
for. Such approval is perhaps based solely upon the ex parte certifl- 
cate of the two physiclans. 

Thé act, by its title and wording, clearly applies only to indigent in- 
sane persons, and yet no method is pointed out by which the indigency 
of the accused is to be ascertained. The physiclans are to make ex- 
amination and certify as to the sanity or insanity of the party, but no 
duty is imposed upon them, nor any one in the act, to détermine wheth- 
er such insane person is indigent. 

The confinement which f ollows the commitment is without limitation 
as to time. No provision is made for a f urther hearing ; no method of 
discharge ; no appeal or writ of error is given. No provision, even, is 
made for a writ of habeas corpus to test the question of the party's in- 
sanity, as most lunacy acts are careful to give. It would be hard to 
imagine an act of assembly, perhaps conceived in humanitarian motives, 
which so completely ignores every safeguard for the protection of the 
liberty of the citizen. Believing, as I do, that the relator's constitution- 
al rights hâve been violated, the question arises: Shall this court re- 
fuse the relief to which she is certainly entitled in some proceeding, 
before some tribunal? 

[3] I fully recognize the limitations upon the power of the fédéral 
judges in habeas corpus proceedings, instituted during the progress of 
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proceedings against the petitioner in a state court, or by or under the 
authority of a state on account of the very matter presented for dé- 
termination by the writ of habeas corpus, as outlined and defined by 
numerous décisions of the Suprême Court of the United States, notably 
among such décisions being, Ex parte Royall, 117 U. S. 241, 6 Sup. 
Ct. 734, 29 L. Ed. 868, Reid v. Jones, 187 U. S. 153, 23 Sup. Ct. 89, 
47 L. Ed. 116, Drury v. Lewis, 200 U. S. 1, 26 Sup. Ct. 229, 50 L. Ed. 
343, Urquhart v. Brown, 205 U. S. 179, 27 Sup. Ct. 459, 51 L. Ed. 760, 
Glasgow V. Moyer, 225 U. S. 420, 32 Sup. Ct. 753, 56 L. Ed. 1147, 
and Ex parte Spencer, 228 U. S. 652, 33 Sup. Ct. 709, 57 L. Ed. 1010. 

The case of Ex parte Royall, supra, goes further than the more ré- 
cent cases in sustaining the exercise of power on the part of fédéral 
judges in discharging prisoners in custody of a state court. The Su- 
prême Court there held that the Circuit Courts of the United States 
hâve jurisdiction in habeas corpus to discharge from custody a person 
who is restrained of his liberty in violation of the Constitution of the 
United States, but who at the time is held under state process for trial 
on an indictment charging him with an offense against the laws of the 
state; that when a person is in custody under process from a state 
court of original jurisdiction for an alleged offense against the laws of 
the state, and it is claimed that he is restrained of his liberty in viola- 
tion of the Constitution of the United States, the Circuit Court bas dis- 
crétion whether it will discharge him in advance of his trial in the 
court in which he is indicted ; but this discrétion should be subordinated 
to any spécial circumstances requiring immédiate action. After con- 
viction of the accused in the state court, the Circuit Court bas still a 
discrétion whether he shall be put to his writ of error to the highest 
courÇ of the state, or whether it will proceed by writ of habeas corpus 
summarily to détermine whether he is restrained of his liberty in vio- 
lation of the Constitution of the United States. 

In Reid v. Jones, supra, it was said that one convicted for an al- 
leged violation of the criminal statutes of a state, and who contends 
that he is held in violation of the Constitution of the United States, 
"must ordinarily first take his case to the highest court of the state, in 
which the judgment could be reviewed, and thence bring it, if unsuc- 
cessful there, to this court by writ of error." 

In Drury v. Lewis, supra, an oiiScer and an enlisted soldier in the 
service of the United States were indicted for murder and held for 
trial in a state court for having killed a citizen of the state, who was 
not in the service of the United States, the killing having occurred on 
property not belonging to or under the jurisdiction of the United States. 
A writ of habeas corpus issued out of the Circuit Court, and on hear- 
ing the petitioners were remanded ; the court declining to wrest them 
from the custody of the state officers in advance of their trial in the 
state courts. The Suprême Court said that, in cases of the custody by 
state authorities of one charged with crime, the settled and proper pro- 
cédure was for a Circuit Court of the United States not to interfère by 
habeas corpus, "unless in cases of peculiar urgency, and that instead of 
discharging they will leave the prisoner to be dealt with by the courts 
of the state; that after a final détermination of the case by the state 
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court, the fédéral courts will even then generally leave the petitioner 
to his remedy by writ of error from this court. The reason for this 
course is apparent. It is an exceedirigly délicate jurisdiction given to 
the fédéral courts by which a person under an indictment in a state 
court and subject to its laws may, by the décision of a single judge of 
thè fédéral court, upon a writ of habeas corpus, be taken out of the cus- 
tody of the officers of the state and finally discharged therefrom, and 
thus a trial by the state courts of an indictment found under the laws 
of a state be finally prevented." 

In Urquhart v. Brown, supra, Brown was charged in the state court 
of the state of Washington with the crime of murder, and was tried 
and acquitted on the ground of insanity. In accordance with a stat- 
ute of that state, he was thereupon committed by the court to the jail 
of the proper county until further order of the court. The accused 
made an original apphcation to the Suprême Court of Washington for 
a writ of habeas corpus, alleging unlawful imprisonment, in that the 
statute under which he was held violated the fourteenth amendment 
to the Constitution of the United States, and also the Constitution 
of the state of Washington. The Suprême Court held the statute con- 
stitutional and denied the application for discharge. Brown then sued 
out a writ of habeas corpus in the Circuit Court for the Western Dis- 
trict of Washington, and after hearing thereon the Circuit Judge held 
that the statute, although constitutional, was not properly adminis- 
tered in rendering the judgment, and that he had been committed with- 
out due process of law, and granted his discharge. This judgment 
was reversed by the Suprême Court. That court said : 

"If the applicant felt that the décision, upon habeas corpus, in the Suprême 
Court of the state was in violation of his rights under the Constitution or 
laws of the United States, he could hâve brought the case by writ of error 
directly from that court to this court" 

In other words, he had a complète remedy by writ of error from the 
judgment rendered against him in the state court. 

In Ex parte Spencer, supra, the défendant was indicted, tried, and 
convicted of conspiracy to cheat and defraud, and was sentenced to 
pay a fine and undergo imprisonment in the penitentiary. Défendant 
petitioned the Suprême Court for a writ of habeas corpus, which pé- 
tition was refused. He then applied to the judge of the District Court 
for a writ of habeas corpus, raising the same question, which was re- 
fused. He then filed a motion for leave to file an application for a writ 
of habeas corpus in the Suprême Court of the United States, which 
was refused. The court said: 

"Petitioners certainly had ample opportunity to avail themselves of the ob- 
jections they make to the validity of the sentences. They had it when they 
were brought up for sentence. They had it when they appealed to the su- 
perior court. ïhey had it when they applied to the Suprême Court to allow 
an appeal from the judgment of the superior court. And this would hâve 
been the orderly course, and efficient as orderly. It would hâve been orderly, 
because their objections would then hâve been made in the courts ordained to 
adminlster the law applicable to the crime; efficient, because if error was 
committed against constitutional rights it could hâve been reviewed and cor- 
reoted by this court And surely even a défendant in a criminal case cannot 
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complain If In the trlbùnals In which he Is arraigned for crime he lias op- 
portunlty to deny the crime, require Its proof , resist unjust or excessive 
punishment and hâve a review of ail rulings through the successive state 
tribunals and ûnally in the ultimate court of review upon (juestions under 
the Constitution of the United States. ïhis being a defendant's opportunlty, 
we hâve declared many times that It would only be an exceptional case when 
we should interfère by habeas corpus with the course or final administration 
by the state courts of the criminal justice of a state." 

The conclusion naturally following from ail thèse décisions is that 
where one is under imprisonment by virtue of the process of a state 
court, who claims to be restrained in violation of the Constitution or 
laws of the United States, the fédéral courts will not ordinarily inter- 
fère, leaving the petitioner to obtain redress through the state tri- 
bunals, and failing there, by writ of error to the Suprême Court of the 
United States, for redress may be had in the ordinary course of pro- 
cédure by appeal, writ of error, or other direct method of review. The 
controlling reason for this position is stated in Ex parte Royall, su- 
pra: 

"To give préférence to sueh principles and methods of procédure as shall 
serve to conciliate the distinct and independent tribunals of the states and of 
the Union, so that they may co-operate as harmonions members of a judlcla] 
System coextensive wlth the United States, and submitting to the paramount 
authority of the same Constitution, laws, and fédéral obligations." 

In harmony with this position, Chief Justice Gibson of the Suprême 
Court of Pennsylvania* in Commonwealth v. Lecky, 1 Watts, 66, 26 
Am. Dec. 37, said : 

"If, then, the officer cannot allège error in the process, how can the prisoner 
do so consistently with the common-law principle that the proceedings of a 
court of compétent jurisdlction are not to be reversed or set aslde by a col- 
latéral proceeding, where redress may be had by appeal, writ of error, or any 
other direct means of review?" 

Recognizing the binding force of thèse décisions, the question then 
arises: Has the relator any adéquate redress from the imprisonment 
of which she complains, by appeal, writ of error, or other means of 
review? It was held in Clearfield County v. Cameron Township, 135 
Pa. 86, 19 Atl. 952, that a commitment to the asylum for the insane of 
one who is acquitted of a criminal offense on the ground of insanity 
existing at the time of the alleged offense is not a sentence of the court 
on the verdict. The commitment of the relator in this case could 
scarcely be said to be the resuit of a judicial proceeding. The pro- 
ceeding is apparently instituted by the county commissioners, and the 
court's approval is given to their commitment. 

[4] r am of opinion that the commitment under which the relator 
was confined in the asylum was not such final order, judgment, sen- 
tence, or decree as entîtled her to an appeal. In this case it is true that 
the relator had a hearirig before a judge of the court of common pleas 
on a writ of habeas corpus; but, as hereinbefore stated, only the 
question of the relator's sanity was passed upon. The court declined 
to consider the legality of the proceedings under which she was com- 
mitted, on the ground that that was the province of the court of quarter 
sessions alone. The issue raised hère has not beeri passed upon by any 
tribunal. If the relator consîdered herself aggrieved by the décision 
221 P.— 48 
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of the court în the habeas corpus proceeding, she had no appeal there- 
f rom. It is stated in Church on Habeas Corpus, § 396 : 

"In the fédéral courts of the United States, the doctrine of tes judicata 
does not apply to an order remanding the prisoner ; and the prevailing doc- 
trine in the state courts, in the absence of statutory provisions, is that a 
Judgment remanding a prisoner on habeas corpus is not appealable, or sub- 
ject to review, and that the doctrine of res judicata has no application. The 
prisoner is entitled to the opinion of ail the courts as to hls freedom, and in 
his applications for the vvrit of habeas corpus may exhaust the entire judicial 
power of the state. Whether the décision on the writ is the simple order of a 
judge, or the détermination of a court, the effect is the same. In nelther case 
is tliere any such final judgment as will sustain an appeal or writ of error." 

That no appeal lies in such a case has been distinctly ruled by the 
Suprême Court of Pennsylvania. Russell v. Commonwealth, 1 Pen. & 
W. 82 ; Clark v. Commonwealth, 29 Pa. 129 ; Commonwealth v. Mc- 
Dougall, 203 Pa. 291, 52 Atl. 254; Commonwealth v. Superintendent 
of Prison, 220 Pa. 408, 69 Atl. 916, 21 L. R. A. (N. S.) 939. 

It would therefore appear that the relator has no remedy by appeal 
from her unlawful commitment, or any appeal from the décision of 
the court remanding her upon the writ of habeas corpus. It is true 
that she might obtain a writ of habeas corpus from an appellate court 
of the state of Pennsylvania. The power to grant a writ of habeas cor- 
pus is a common-law power, existing both before and since the pas- 
sage of the Habeas Corpus Act of 1785, in a court of record, with 
extensive appellate jurisdiction. Commonwealth v. Gibbons, 9 Pa. Su- 
per. Ct. Rep. 527. But, assuming that relator might obtain a writ of 
habeas corpus from one of the appellate courts of the state, is there 
any principle of comity requiring this court to refuse the relator re- 
lieif, when application has been made hère, merely because an appel- 
late state court may also hâve the power to grant like relief ? I think 
not. The relator, while confined in a state institution, is not under in- 
dictment awaiting trial, where ail questions, constitutional and other- 
wise, may be heard and determined, and, if adverse to the défendant, 
corrected by a writ of review. She is not confined on any appealable 
order, judgment, sentence, or decree of any court of the state. She is 
imprisoned by virtue of proceedings under an act of assembly of a 
state, which has deprived her of her liberty without due process of 
law. The proceedings are not simply voidable, JDUt absolutely void, 
and against such void proceedings, under ail the authorities, habeas cor- 
pus will grant relief. 

The court is not passing hère on the question of the relator's sanity, 
but on the question of the legality of the proceedings by which she is 
confined in the asylum ; and inasmuch as I am of the opinion that her 
incarcération is in violation of her rights under the national Constitu- 
tion, I do not feel at liberty, under the facts and the law of the case, 
to deny her prayer for relief, addressed to a fédéral tribunal. 

The relator is therefore discharged from the imprisonment in the 
City Home at Marshalsea, but is remanded to the custody of the 
sherifï of AUègheny county to answer the charge of assault and bat- 
tery, upon which she was confined in the jail of AUegheny county at 
the time of her commitment to the asylum. 



CITY or CBNTBALIA V. UNITED STATES NAT. BANK 755 

CITY OF CENTRALIA v. UNITED STATES NAT. BANK OF CENTBALIA, 

WASH., et al. 

(District Court, W. D. Washington, S. D. February 3, 1915.) 

No. 2&-E. 

1. Banks and Banking ©=>2S8 — National Banics — Insolvenct — Applica- 

tion OF Payment. 

Where, at tlie time an Insolvent national bank closed, a clty, which liad 
designated such bank as the authorized city depositary, had therein a 
spécial deposit, and the bank liad also colleeted for the city a draft in ex- 
cess of the amount of the bond required from the bank as such deposi- 
tary, the proceeds of which draft it vvas sought to recover as a trust 
fund, the city had a right to apply the amount reeelved on the bond on 
the spécial deposit, and to apply the balance on the other account. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 1105- 
1110, 1114-1121, 1123-1125; Dec. Dig. <S=>288.j 

2. Banks and Banking iS=130 — Collections — Belation Between Bank 

and Customee. 

Under Pierce's Code Wash. 1912, | 77 — 681, relative to the désignation 
of city depositaries, and section 77 — 683, providing that, before any such 
désignation shall entitle the treasurer to make deposits in the designated 
bank, such bank shall iile a surety bond in the maximum amount of de- 
posits designated by the treasurer to be carrled in the bank, or in lieu 
thereof deposit bonds or warrants, where a bank designated as a city de- 
positary colleeted a draft for the city in an amount exceeding the amount 
of its bond as depositary, neither the acquiescence of the city treasurer 
in the bank's rétention of the amount colleeted as a deposit, nor the pay- 
ment of interest thereon by the bank, gave the bank title to the money 
in excess of the amount of the bond, or changed the trust fund into a 
mère debt, as under the statuts title could not pass to the bank without an 
additional bond. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 319- 
325, 327 ; Dec. Dig. <g=»130.] 

3. Banks and Banking ®=>ie6 — Collisotions — Relation Between Bank 

and Customeb — Pbesumptions. 

A city delivered a draft for collection to the bank designated as the 
city depositary under Pierce's Code Wash. 1912, §§ 77—681, 77—683, the 
amount of the draft being in excess of the amount of the bond given by 
the bank as depositary. The bank sent the draft to its correspondent, an 
authorized reserve bank, which colleeted it, gave the depositary bank 
crédit therefor, and advised it of that fact. The depositary bank charged 
the amount agalnst its correspondent bank and eredited it to the city, and 
subsequently became insolvent, having in the meantime overdrawn its ac- 
count with the correspondent bank. Eeld, that It would be presumed that 
the depositary bank diverted from its funds on hand, and held as a trust 
fund, the amount colleeted in excess of the bond, and that its expendl- 
tures thereafter were from its own money, and that the trust fund re- 
mained untouched; the fact that the correspondent bank merely gave the 
depositary bank crédit, without remitting coin or currency, not aflfecting 
this resuit. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §§ 574- 
578, 5S6 ; Dec. Dig. «=>166.] 

4. Banks and Banking ig=>288 — National Banks — Insolvency — Mabshal- 

ING OF SECUBITIES. 

Where a dty treasurer acquiesced in the rétention by a national bank 
designated as the clty's depositary under Pierce's Code Wash. 1912, §§ 
77 — 681, 77 — 683, of an amount colleeted by it for the city in excess of 

®=3For other cases see same topic & KBY-NUMBEB In ail Key-Numbered Digests & Indexes 
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the amount of its bond as depositary, a temporary injunctlon restraining 
the receiver of such bank from paylng a dividend to creditors, wblcli 
vvbuld leave an Insufflolent amount to meet the clty's elaim, would not be 
denied, on tlie ground that under the rule for the marsballng of securities 
the City sbould first be required to seek to recover the amount from the 
City tréasurer and his bondsmen and the eity commissioner of finance, 
there being no assurance that sufHcient would thereby be reallzed to make 
the City whole, and it being elear that before this could be ascertalned the 
receivership would be closed up and a final disposition inade of ail the 
bank's assets. 

[Ed. Note.^For other cases, see Banks and Banking, Cent. Dig. §§ 1105- 
1110, 1114-1121, 1123-1125; Dec. Dig. <S=>288.] 

In Equity. Suit by the City of Centralia against the United States 
National Bank of Centralia, Wash., and another. On application for a 
temporary injunction. Injunction granted. 

W. N. Beal, of Centralia, Wash., and Piles, Howe & Carey, of Seat- 
tle, Wash., for complainant. 

A. R. Titlow, of Tacoma, Wash., for défendants. 

CUSHMAN, District Judge. This is a suit to impress a trust upon 
funds in the receiver's hands and to obtain a préférence over the gen-, 
eral depositors and creditors of the insolvent bank. A temporary in- 
junction is asked, restraining the receiver from paying a contemplated 
dividend. If this dividend is paid, it is clear that, should the complain- 
ant's préférence be ultimately established, there would not remain suffi- 
cient assets to pay compilainant's claim and the expenses of the re- 
ceivership. By consent the matter was heard upon oral testimony. The 
city of Centralia is a city of less than 75,000 inhàbitants. The follow- 
ing sections of the Washington statutes provide for the deposit of pub- 
lic money in such cities : 

"77—681. Depositories Cities Other Than First Class. That any city or 
town of the state of Washington having a population of less than seventy-five 
thousand (75,000) Inhabitants, shall upon a majority vote of its city council 
instruct its city or town tréasurer, upon this bill becomlng a law and an- 
nually thereafter at the end of each fiscal year or at such other times as may 
be deemed necessary by the tréasurer, to designate one or more banks in the 
county wherein such city or town Is located as depositary or depositaries of 
the moneys required to be kept by Sald tréasurer." 

"77—683. SecUrity. Before any such désignation shall entltle the tréasurer 
to make deposits in such bank or banks, the bank or banks so designated shall 
within teû (10) days after the same is flled with the comptroUer or town clerk, 
file with the comptroUer or town clerk of such city or town a surety bond to 
such city or town in the maximum amount of deposits designated by said 
tréasurer to be carrled in such bank, or in lieu thereof shall deposit with the 
tréasurer good and sufflcient municipal, school district, county or state bonds, 
or warrants, or United States bonds, or local improvement bonds, or war- 
rants, or public utility bonds or warrants Issued by or under authorlty of 
any munlcipality of this state upon which interest or principal is not in de- 
fault at the time of such deposit, or first mortgage railroad bonds listed on 
New York stock exchange, conditioned for the prompt payment thereof on 
checbs duly drawn by the tréasurer, which surety bonds or security shall be 
approved by the mayor and comptroUer or town clerk of said city or town 
and such banks shall also at the same time file with said comptroUer or town 
clerk a contract with said city or town wherein said bank shall agrée to pay 
not less than t\\;o per centum on the average daily balances where such bal- 

^=3For other cases see same toplc & KEY-NUUBER in ail Key-Numbered Digests & Indexes 
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ances exceed one thousand ($1,000.) dollars of ail municipal funds kept by 
such treasurer in said bank, wliile aetlng as such depowitary ; such payments 
to be made monthly to said city or town while said deposits continue In said 
depositary ; said contracts sball run to said city or town and be in such f orm 
as shall be approved by the treasurer, mayor and corporation counsel." 

"135 — 631. Every public offlcer, and every other person receiving money 
on behalf or for or on aceount of the people of the state or of any departmeut 
of the State government or of any bureau or fund created by law in which 
the people are directly or indirectly interested, or for or on aceount of any 
county, city, town or any school, dlking, drainage or irrigation district, who — 

"1. Shall appropriate to his own use or the use of any person not entltled 
thereto, without authority of law, any money so received by him as such of- 
flcer, or otherwise, ♦ * • shall be punished by tmprisonment in the state 
penitentiary for not more than fifteen years." 

"135 — 633. Every ofBcer or other person mentioned in section 317 (135 — 631, 
supra) of this act, who shall willfully disobey any provision of law regulating 
his officiai conduct in cases other than those specified in said section, shall be 
guUty of a gross misdemeanor." 

"135—635. Every state, county, city or town treasurer who shall willfully 
misappropriate any moneys, funds or securities received by or deposited with 
him as such treasurer, or who shall be guilty of any other malfeasance or 
wilful neglect of duty in his office, shall be punished by imprisonment in the 
state penitentiary for not more than five years or by a fine of not more than 
five thousand dollars." 

Pierce's Code, 1912. 

The United States National Bank, prior to the time in question, was 
designated as a depositary of the city's public moneys and had given a 
$10,000 bond to the city, sis required by section 77 — 683. Prior to July, 
1914, the city had authorized the issuance of bonds, in order to change 
its pumping water system to a gravity System, the proceeds of thèse 
bonds to be appHed to no other purpose. A sale of the bonds to Car- 
stens & Earles, bond buyers of Seattle, Wash., had been negotiated, 
and on July 10 or 11, 1914, the city treasurer of Centralia delivered 
the last of thèse bonds to the United States National Bank, with a 
draf t upon Carstens & Earles — the exact amount of which does not ap- 
pear — with instructions to forward and collect. The cashier of the 
bank received them, knowing the nature and purpose of the bonds— 
the bank making an entry to the efïect: "C. A. C, Mason, Treas." — 
meaning, "Crédit aceount, Mason, Treasurer," and immediately for- 
warded the bonds to its regular correspondent in Seattle, the National 
Bank of Commerce. This bank was not only its correspondent, but a 
reserve bank. The draft was paid to the National Bank of Commerce 
about July 13, 1914. The National Bank of Commerce gave the Unit- 
ed States National Bank crédit for the amount coUected, $50,911.88, 
and advised the United States National Bank of that fact. On July 
13th the United States National Bank entered in its books a crédit to 
the city treasurer for this amount, charging a like amount against the 
National Bank of Commerce. 

There had been for a considérable time — exactly how long is not dis- 
closed — $1,000 to the treasurer's crédit in the aceount in which this 
collection was entered. The city treasurer was absent from Centralia 
at the time of the collection and entry of this' crédit. The bank gave 
him the gênerai crédit without further advice from him. By July 21st 
the treasurer had returned to Centralia, and, leaming that the bank had 
credited him with this amount, notified the vice président and manager 
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of the bank that an additional bond would hâve to be given by the 
bank to the city on account of this deposit. The bond was not given. 
No action was taken by the city commissioners regarding the deposit. 
The bank paid the treasurer 2 per cent, interest on the deposit, one pay- 
aient for the month of July, and one for the month of August. The 
bank had, before this time, been paying interest to the treasurer on the 
$1,000 already in this account. This account was never checked against 
by the'treasurer. The National Bank of Commerce never remitted to 
the CentraHa Bank either currency or coin upon this collection. The 
United States National Bank's account with the National Bank of 
Commerce was drawn upon, after the collection, so that, on July 28th, 
it was overdrawn $1,038.64. 

There was also another account of the city treasurer in the United 
States National Bank at the time it was closed. This was carried by 
the bank as a spécial deposit and arose as f oUows : The city had there- 
tofore authorized the issuance of certain bonds for the refunding of 
its outstanding gênerai expense warrants. Thèse bonds were in dénom- 
inations of $1,000, and were sold to a bank in Portland, Or. An ar- 
rangement had been made whereby the United States National Bank 
paid the warrants as they were presented. When an amount of thèse 
warrants had been accumulated equal to one of the bonds, that fact 
would be properly certified, with a list of the warrants, which would 
be transmitted, with the bond and accompanying draft, to the Portland 
bank, which would then pay a proportionate amount of the sale price 
of the bonds, which would be deposited in the United States National 
Bank and the city treasurer credited with the amount in this spécial 
account. Ail of the funded warrants hâve now been paid, except two, 
one for $2.20, and the other for $1.50. A small part of the funded 
warrants were paid from another fund, after the failure of the bank. 
Owing to the fact that the bonds were issued to an amount equal to the 
warrants to be funded and interest, and that the bonds sold for a pre- 
mium, there was realized an excess over what was required to take up 
the warrants. This excess, with the amount of the warrants redeemed 
since the bank's failure, and the two unpaid warrants, amounts to $2,- 
641.21, which amount remained in the spécial account in the bank at 
the time it was closed. On July 13th there were funds — cash and cash 
items — in the United States National Bank to the amount of $61,439.82. 
On September 19, 1914, when the bank was closed, there was $32,439.- 
44. The smallest amount on hand between thèse dates was $23,527.86,. 
on September 17th. 

Section 5191, R. S. (Comp. St. 1913, § 9746), provides that a bank of 
the character of the one in question — 

"shall at ail times hâve on hand, in lawful money of the United States, an 
amount equal to at least flfteen per centum of the aggregate amount of its 
notes in circulation, and of Its deposlts." 5 Fed. Stat Ann, 124. 

The testimony shows that throughout the period in question — from 
July 13th until the closing of the bank, September 19th— thç deposits 
of the bank amounted to $1,000,000, and that, in compliance with the 
above law, there was at ail times money held on hand in the bank and 
its reserves in excess of $100,000. Two of the reserve banks holding: 
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funds of the insolvent bank hâve refused payment to the receiver, as- 
serting counterclaims. 

[ 1 ] Af ter the bank passed into the receiver's control, the surety Com- 
pany on the $10,000 bond given to the city by the bank, to quahfy it 
as an authorized depositary to that amount, paid the face of the bond. 
The payment was credited by the city so as to extinguish the debt of 
the bank on account of the spécial deposit of $2,641.21 ; the remainder 
of the $10,000 bond being credited generally upon the other account of 
$51,911.88. Upon the payment by the bonding company, the city as- 
signed to it $10,000 of its deposits in the bank, and the latter company 
has présentée! a claim to the receiver, as a gênerai creditor, for $10,000. 
Upon the présent showing, the complainant clearly had the right to ap- 
ply the payment made by the bonding company as it did. This leaves 
for considération the question of the f und realized f rom the sale of the 
water bonds. 

[2] The city treasurer took from the bank no passbook or other évi- 
dence of its debt on account of this fund, but it is not necessary to dé- 
termine whether the city treasurer intended or consented to the de- 
positing of the money in the bank. In the face of the Washington stat- 
ute, the title to this money in excess of $10,000 could not pass to the 
bank, without an additional bond. The payment of interest by the 
bank to the city treasurer for two months — even if acquiesced in by the 
latter — will not change the trust fund into a mère debt. The treasurer 
could not so accomplish indirectly that which he could not do directly. 
The proceeds realized from the sale of thèse bonds were therefore a 
trust fund, and it remains to consider whether it has been sufficiently 
identified with the funds now held by the receiver to impress a trust 
upon the latter. 

[3] In Spokane County v. First National Bank, 68 Fed. 979, at page 
980, 16 C. C. A. 81, at page 82, it was said : 

"We Interpret the averments of the blll to mean, as In fact it was conceded 
upon the argument, that the money which the receiver holds is not that which 
was turned over to him as such when the bank was closed, but that it is the 
proceeds of collections by him made since that date. If it had been alleged in 
the blll that at the time of its faUure the bank held a sum of money equal 
to or less than the amount hère sued for, the court mlght lawfully présume 
that sum to be of the public funds of Spokane county, since It will be presumed 
that trust funds hâve not been wrongfuUy misappropriated or criminally used 
by the oflicers of the bank. But while that presumption would prevail as to 
money on hand, it would not be extended to other assets, for the ofBcers of 
the bank had as little right to divert the public funds into investment in other 
property as they had to appropriate them to their own use." 

In Merchants' National Bank v. School District No. 8, 94 Fed. 705, 
at pages 706, 707, 708, 36 C. C. A. 432, at page 433, it was said : 

"On February 13, 1897, the bank became insolvent, and the receiver took pos- 
session of its property and assets, among which was cash in the sum of 
$19,533, and the receiver coUected thereafter from other assets $200,000. The 
bank has not money or assets sufficlent to pay its indebtedness in fuU. Upon 
tliese facts it was held, among other conclusions of law, that said sum of 
$13,056 was a 'spécial deposit' with the bank to the crédit of the school dis- 
trict, to be applied solely to the rédemption and payment of the prior 
bonds. * * * The fact that it did place it with other funds, and that at 
the time when its doors were closed there was not in its possession a sep- 
arate fund in accordance with the understanding had when the deposit was 
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made, cannot préjudice the rlghts of the appellee, so long as It can be shown 
that a sum of money equal to the amount so deposited remained in the pos- 
session of the bank, and was there when the receiver took possession. It will 
be presumed that of the funds so on hand $13,056 belonged to the appellee. 
Moreland v. Brown, .30 C. C. A. 23, 86 Fed. 257 ; National Bank v. Insurance 
Co., 104 U. S. 54 [26 L. Ed. 693] ; Capital Nat Bank v. Coldwater Kat. Bank, 49 
Neb. 786, 69 N. W. 115 [59 Am. St. Rep. 572]. It is contended that the fluding 
of the master, to the eiïect that Palmer deposited with the bank the sum of 
$13,056, is at variance with the facts as they are dlsclosed in the évidence. 
It appears from the évidence that the bonds were sold in Boston, and that the 
sum realized thereon was deposited with the National City Bank of Boston, 
which bank was the correspondent of the Helena bank. The Boston bank 
notified the Helena bank that that amount had been placed to the crédit of 
the latter by a lotter which was received by the bank at Helena on ,Tu!y 11, 
1896. On July 3d the Helena banl^ had with the Boston l>ank a crédit of 
$39,011.60, against which it drew on that day the sum of $10,000, leaving a 
balance of $29,011.60, which was not further reduced until July 13th, when 
a draft for $8,075 was drawn against it. On July 11, 1896, the Helena banli 
gave the Personal account of Palmer a crédit on its books of the fuU amount 
of the proceeds of the sale of the bonds. Thereupon Palmer gave the bank 
hls Personal check for $13,056, and requested that an account be opened as 
found by the master. Upon thèse facts it is contended that the money which 
was realized on the sale of the bonds was never actually deposited with the 
Helena bank. It is not material in this case whether it was actually so de- 
posited or not. It is undisputed that the money belonged to the school dis- 
trict, and that it was deposited with the bank's correspondent in Boston, and 
that, upon the receipt of intelligence of such deposit, the Helena bank opened 
the account, and entered into the agreement which was indicated in the find- 
ings of the master. The Helena bank, if It had not then the money in its 
actual possession, had it under its control, and could lawfuUy, in the due 
course of banking, hâve paid it over to Palmer or to the school district. In- 
stead of so paying the money, it chose to enter into the arrangement which 
was eonsummated. Neither the bank nor the receiver is now in a position to 
say that the money rec-eived by the bank's agent was not actually received by 
the bank. The question is not complicated by any failure on the part of the 
Boston bank to pay to the Helena bank in full the amount which it received. 
The Helena bank received the money in the due course of business. In view 
of the receipt of that sum by its agent, and the arrangement which it made 
with Palmer on behalf of the school district, it will be deemed to hâve di- 
verted from its funds in bank on July 11, 1896, the sum of $13,0.56, and to 
hâve placed the same to the crédit of the school district. That sum beeame 
and was from that date a trust fund, subject to disbursement only upon the 
order of the school district." 

The présent case appears to f ail squarely within the rule announced 
in thèse cases. The same presumption will obtain in the présent case 
of a diversion by the bank of the amount of this collection, in excess 
of the portion of the $10,000 bond applicable, and that it was thence- 
f orth held by the bank as a trust fund. In the last case cited the court 
points out the f act of the arrangement by the bank with Palmer for a 
spécial deposit. While that fact strengthened the presumption of the 
préservation of the trust fund, such presumption also arose because 
of the fact of the wrongful taking of the money by the bank, contrary 
to the statutory provision, as such taking would make it the bank's duty 
so to do. It would appear that the court's référence to the arrange- 
ment between the bank and Palmer for a spécial deposit was made to 
show that the bank had ceased to act as a collection agent and had 
become a depositary. 

The fact that the correspondent bank collected the purchase price 
of the bonds and gave the United States National Bank crédit, not 
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remitting coin or currency, in principle, does not change the rule. The 
correspondent bank was the agent of the United States National Bank 
and an autliorized reserve bank. The agent's possession was posses- 
sion of the principal. If the National Bank of Commerce had re- 
mitted the United States National Bank by draft on New York or Chi- 
cago, it would not, thereby, any more nearly hâve gotten the actual 
money collected into the vaults of the United States National Bank 
than was done by the National Bank of Commerce giving the United 
States Bank crédit, which was drawn against by the latter in the reg- 
ular course of business. 

The cash items, including cash, handled daily by a bank, constitute 
a particular fund, aside from its gênerai assets and property. It is 
recognized as a separate fund by section 5191, R. S. (5 Fed. Stat. Ann. 
124). A fund of this character is so hquid in its nature that a trust 
fund once traced into it, the attempt, unaided by presumption, to sep- 
arate it from the mass is as futile as to pick a wanted coin from a 
bag of its fellows. The money being received and the crédit given the 
treasurer, the proceeds of thèse bonds entered into this cash fund of the 
United States National Bank, and thereafter, in expending money 
from this fund, whether paid out over the bank's counter in Centralia, 
or by draft, or check oh the Seattle correspondent and reserve bank, or 
upon any of its other correspondents and reserves, to which it may 
hâve shifted its crédit in the National Bank of Commerce, the presump- 
tion would be that such expenditure was from the bank's money, and 
that the trust fund remained untouched, as much so as though the 
money were taken from one stack or another of coin upon the bank's 
own counter. 

With the constant and daily shifting of cash crédits and balances, 
forth and back, and between the bank and its correspondents, there is 
no more of a presumption that the trust fund remained with the cor- 
respondent bank until wiped out by the overdraft than there would be 
— if it were traced, with other money, into a particular drawer on en- 
tering the bank (one of a number of drawers into which coin was 
daily placed and from which it was as often taken), which particular 
drawer was found empty upon the bank's failure — that it had been lost 
and dissipated, though money remained in the other drawers. Neither 
the rule in San Diego County v. California National Bank (C. C.) 52 
Fed. 59, nor that in Multnomah County v. Oregon National Bank (C. 
C.) 61 Fed. 912, is opposed to the présent holding, and it is not clear 
that either of those cases is opposed to the holding of the other. Each 
of them was determined on demurrer. 

In Multnomah County v. Oregon National Bank the court recites 
that "the county and city whose funds hâve been wrongfully com- 
mingled with the funds of the bank, and paid out," sought to secure 
a préférence over the other creditors. The reUef sought was that a lien 
be established on account of the deposited funds "upon ail the moneys, 
choses in action, and other property in said bank." The court held that 
such a lien upon the gênerai assets of the insolvent bank was not war- 
ranted. 
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In San Diego County v. California National Bank the complainant 
recited: 

"That the défendant receiver bas, slnce hls appointaient, recelved of the 
assets of the bank a sum sufflcient to pay and satisfy the amounts deposited 
by the treasurer and tax collecter." 

This is not équivalent to saying that such sum was realized by the 
receiver from the gênerai assets of the bank. There is no language 
used in the opinion holding that such a trust fund vi^ould constitute 
a lien upon the gênerai assets of the bank. Judge Ross, who wrote the 
opinion in the last case, was a member of the court which decided the 
case of Merchants' National Bank v. School District No. 8, 94 Fed. 705, 
36 C. C. A. 432, wherein the case of Spokane County v. First National 
Bank, 68 Fed. 979, 16 C. C. A. 81, was expressly approved, without 
any dissent by Judge Ross, though it was plainly held therein that a 
gênerai lien upon the assets would not resuit from such a spécial de- 
posit or trust. 

[4] It is urged that complainant should not be accorded the rehef 
prayed ; that it should be required first to seek to recover from the city 
treasurer and his bondsmen and the city commissioner of finance. It is 
contended that the rule for the marshaling of securities requires this. 
There being no assurance that from such suits sufifiicient would be real- 
ized to make complainant whole, and it being clear that, before that 
fact could be ascertained, the receivership would hâve been closed up 
and final disposition made of ail the bank's assets, the situation does 
not warrant, on that ground, the déniai of injunctive relief. 

Complainant asks that the making of any dividend whatever be 
enjoined until certain other threatened suits to impress a trust on the 
funds in the receiver's hands shall be brought and determined. This is 
not warranted by what has been made to appear. A temporary in- 
junction will issue, enjoining the receiver from declaring any divi- 
dend that will encroach upon the amount necessa'ry to cover the city's 
deposits, after deducting the $10,000 paid by the bonding company 
and making allowance for the expenses of administering the estate. 

Upon the final hearing it will be necessary to détermine what part of 
the $51,911.88 was a gênerai deposit covered by the $10,000 bond, and 
whether such amount exceeds that received from the bonding company 
and applied thereto in payment, after the payment of the $2,641.21. 



In re KINNANB CO. 
CDlstrict Court, S. D. Ohlo, W. D. January 4, 1915.) 

No. 5387. 
1. Bankeuptct <g=3384 — Composition— CoNriRMATroN—AccEPTANOE bt Ceed- 

ITOES. 

While the appi-oval ol a bankrupt's composition otCered by the majority 
of the creditors is prima faeie évidence that it was for the best interests 
of ail, the court can, even If there be no objection, Inqulre whether it con- 
formp to the requirements of Bankr. Act July 1, 1898, c. 541, § 12d, 30 

®=5For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indgxes 
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fe'tat. 549 (Comp. St. 1913, S 9596), and, if it does not, must refuse to con- 
flrm. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 590-592; 
Dec. Dig. ©=3384.] 

2. Bankeuptct <&=>376 — Composition— Equality. 

Since the aim of the bankrnpt law is equality between creditors, a 
composition must be for the best interest of ail of the creditors, and not 
of certain ones of a certain class. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 598-600, 602 ; 
Dec. Dig. <&=»376.] 

3. Bankkuptct <g==>376— Composition— Construction of Statutb. 

The provisions of the Bankruptcy Act relating to composition must be 
strictly eonstnied, as in dérogation of the common law, since they compel 
dissenting creditors to accept the percentage agreed upon by majority 
tn number and amount. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 598-600, 002 ; 
Dec. Dig. tS==j376.] 

4. Bankbtjptcy <S=»387 — Composition— Confiemation—Effect. 

A confirmation of a composition ofCered by a bankrupt opérâtes as i 
discharge of the bankrupt; but it destroys the remedy only, not the in 
debtedness. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 603-605, 607- 
616; Dec. Dig. <®=387.] 

5. Bankeuptot <g=»387 — Composition— Failuke of Considebation. 

Where a bankrupt's composition provides for future payments, failuie 
to make the deferred payments revives the êntire debt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 603-605, 60T~ 
616 ; Dec. Dig. <S=>387.] 

•6. Bankbuptcy ®=j376— Composition— Confibmation. 

An offer of composition by a bankrupt corporation, under the provisions 
of which two banks were to waive a cash payment and were to advance 
the money necessary to make the cash payment to other creditors, and 
in return were to receive as security a second mortgage upon the real es- 
tate of the corporation and an exclusive right to look to the Personal 
property and the security of the indorsement of the principal stockholders, 
and the other creditors were to take as their sole security for the payment 
of the balance of their clalms a third mortgage on the real estate ex- 
ecuted to the trustée, who was to act as directed by the majority of the 
creditors, will not be conflrmed, since It gives the banks an unfair préfér- 
ence, and also gives the creditors no negotiable évidence of their claims, 
and requires them to be governed as to the enforcement thereof by the 
majority vote, after the bankruptcy proceedings hâve been closed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 598-600, 602 ; 
Dec. Dig. ®=>376.] 

7. Bankruptcy <®=3377 — Composition— Acceptance by Ceeditoe— New Offeb. 

The fact that a former ofCer of composition, confirmation of which was 
refused because of irregularity in the proceedings, was accepted by a 
créditer, does not preclude him f rom objecting to a subséquent offer In sub- 
stantially the same terms. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 586-588 ; Dec. 
Dig. <@=377.] 

In Bankruptcy. Proceedings against the Kinnane Company. On 
application to confirm composition (217 Fed. 488). Confirmation 
denied. 

.^ssFar other cases ses same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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Kramer & Bettman, of Cincinnati, Ohio, for bankrupt. 

Lawrence Maxwell, of Cincinnati, Ohio, Watson, Stouffer, Davis 
& Gearhart, of Columbus, Ohio, Saul S. Myers, of New York City, 
Simon Fleischmann, of Buffalo, N. Y., and Floyd A. Johnston and 
Stafford & Arthur, ail of Springfield, Ohio, for creditors opposed 
to confirmation of composition. 

Rosenberg, Levis & Bail, of New York City, for creditors favoring 
confirmation of composition. 

SATER, District Judge. When the first oflfer of composition of 
the Kinnane Company (hereinafter called the Company) was rejected 
on account of a defect in procédure (217 Fed. 488), the court express- 
ed the opinion that, inasmuch as a majority of the creditors in num- 
ber and as to the amount of indebtedness were apparently favorable 
to a composition, the privilège of submitting a new oflfer should be 
accorded. The Company thereupon submitted to its creditors the 
f ollowing offer of composition : 

"Now cornes the respondent, the Kinnane Company, and offers the follow- 
ing terms of composition to its creditors: Forty per cent. (40%) cash and 
five per cent. (5%) addltional in two notes; Two and ohe-haîf per cent. 
(2%%) maturing in three months from date, and two and one-half per cent, 
(2%%) maturing in six months from date. And in addition to above to give 
to J. h. Plummer as trustée for the benefit of its creditors, or to such other 
trustée as a majority in number and amount may designate In writing, a 
third mortgage in the usual form upon ail of its real estate to secure the re- 
maining flfty-flve per cent. (55%) of their claims, said 55% to be a charge 
against said real property only, and' not an individual liability of said com- 
pany. 

"Such mortgage shall be subject to the $65,000 flrst mortgage of the Spring- 
field Sayings Society and other existlng liens, and to a second mortgage to 
be given the First National Bank and Lagonda National Bank of Springfield, 
Ohio, to secure 40% of their existing claims, or about $16,000, as to which 
they shall waive payment In cash, and to secure moneys advanced or to be 
advanced by them to finance the composition and the business, the aggregate 
of such advances not to exceed $30,000. Said second mortgage shall provide 
that said banks wUl, so far as same can be done without préjudice to their 
mortgage security, exhaust such lawful remédies as they may hâve against 
other assets of said Company before foreclosure of their mortgage, so as to 
protect as far as practicable the third mortgage; and the same course shall 
be adopted by said banks when said third mortgage becomes due, if the trus- 
tée thereln so requests. 

"Said third mortgage shall be due in flve years from date of confirmation 
of this composition without interest, but shall be subject to rédemption dur- 
ing the first three years at $25,000 and during the last two years at $27,000. 
The existing liens (other than Savtags Society mortgage) and interest matur- 
ing on the first and second mortgages shall be paid out of the other assets of 
the Company, and if not paid at the end of six months, except such mechanics' 
Uens as may then be In litigation, said third mortgage shall become due. Trus- 
tee's compensation shall be two per cent on amounts realized and necessary 
expenses, and subject thereto ail amounts realized shall be distributed 
promptly among creditors ratably in proportion to their claims, and upon ma- 
turity of said mortgage said trustée shaU take such steps as a majority in 
number and amount of the creditors secured thereby shall direct." 

The Company's notes for about $40,000, indorsed by Mrs. Kin- 
nane and Kahn, who were the principal owners of the Company's 
stock, were held by two Springfield banks. To secure the coiUin- 
uation of the Company's business, as well as to protect themselves. 
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the banks entered into an agreement with such sureties, which pro- 
vided for their acceptance of the composition, and in addition there- 
to, among other things, as f ollows : The Company's notes for the 
$46,000, which were to be secured by a second mortgage, were to 
be indorsed by Mrs. Kinnane and Kahn, and as they were indorsers 
on ail of the notes, aggregating $40,000, held by the banks at the 
time the bankruptcy proceeding was begun, they were to exécute and 
deliver their notes to such banks for the residue of the Company's 
indebtedness to the banks over and above the 45 per cent, ofïered 
in composition, and to secure such notes were to deposit with a 
named trustée as collatéral their stock in the Company, except such 
shares as might be necessary to qualify its directors. Thèse notes 
were also to be secured by a second mortgage on Mrs. Kinnane's real 
estate. She and Kahn, each being a créditer of the Company, were 
also to assign their claims against it to the banks; such assignment 
and the mortgage on Mrs. Kinnane's real property to be subject, how- 
ever, to the right, if any, of the Metropolitan Bank of New York 
City to a proportionate share in her assets and those of Kahn. If 
Kahn withdrew from the business, he was to be released as an in- 
dorser; but his stock in the Company was still to remain liable for 
the notes indorsed by him. The agreement between the banks and 
Mrs. Kinnane and Kahn was conditioned on the Company effecting 
a composition with its creditors and the confirmation of the same 
by the court. 

The requisite number of creditors accepted the Company's offer 
of composition. A respectable number of nonassenting creditors ob- 
jected to its confirmation on various grounds, only one of which 
will be hereinafter noticed. The évidence before the court is much 
more voluminous than on the former hearing and brings new facts 
upon the record. The insolvency of the Company is sufficiently es- 
tablished. The question now for décision is: Shall the composi- 
tion be confirmed? 

The former proposed composition, which difïered slightly from 
that now under considération, was assailed on the ground that it 
contravened the letter and spirit of the Bankruptcy Act. Counsel, 
however, did not discuss the question in détail or at length. As to 
certain features the former offer was not considered objectionable, 
but it was not seriously considered or critically analyzed, for the rea- 
son that the détermination of the validity of its provisions was not 
necessary to a décision of the case. The legality of the offer is 
again assailed, and, while it has not been exhaustively treated by 
counsel, the question presented lies at the threshold of the case and 
is the first to challenge considération. A statement of certain well- 
established principles will, on account of their relevancy, be helpful. 
[1,2] It is the duty of the court to investigate the facts relating 
to a composition independently of any agreement the creditors may 
hâve made. Collier, Bankr. (lOth Ed.) 297; Black, Bankr. § 654, p. 
1352. It should confihn, "if satisfied" that the composition does 
not run counter to any of the three conditions named in section 12d 
of the Bankruptcy Act The consent of the requisite number of cred- 
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itors is prima facie évidence that the composition is for the best in- 
terest of ail, and the burden of proof is on objecting creditors to 
show why it should not be confirmed. Loveland, Bankr. (4th Ed.) 
1269; Collier, Bankr. 297, Courts reluctantly deny the wishes of a 
legally constituted majority. If, however, the composition proceed- 
ings are not in accordance with the provisions of the Bankruptcy 
Act, if they are irregular, the court cannot confirm. Loveland, 
Bankr. 1257, 1278; Black, Bankr. § 654, p. 1354. Were the va- 
lidlty of the composition not attacked, the court might of its ovvn 
motion inquire into its regularity. Loveland, Bankr. 1267. In Clarke 
v. Rogers, 228 U.'S. 534, 548, 33 Sup. Ct. 587, 57 L. Ed. 953, it is 
said: "Equality between creditors is necessarily the ultimate aim 
of the bankrupt law." See, also, Zavelo v. Reeves, 227 U. S. 625, 
628, 33 Sup. Ct. 365, 57 L. Ed. 676, Ann. Cas. 1914D, 664; New 
River Coal Land Co. v. Ruffner Bros., 165 Fed. 881, 886, 91 C. C. A. 
559. 

[3] A composition must appear to be for the best interest of ail 
creditors, and not merely for the best interest of certain ones or of 
a certain class. Black, Bankr. § 654, p. 1351. The provisions of 
the statute relating to compositions are in dérogation of the common 
law in that they compel dissenting creditors to accept the percentage 
agreed upon by the majority in number and amount and deprive the 
minority creditors of their remédies on the balance of their respective 
claims. Such provisions are therefore strictly construed. Loveland, 
Bankr. 1257; Collier, Bankr. 288. 

[4] The confirmation of a composition opérâtes as a discharge 
of the bankrupt; but the theory of the law is that the discharge de- 
stroys the remedy but not the indebtedness. Zavelo v. Reeves, 227 
U. S. 629, 33 Sup. Ct. 365, 57 L. Ed. 676, Ann. Cas. 1914D, 664. 

[5] A composition is none the less payable in money because the 
payment is postponed to a future day. In re McNab & H. Mfg. Co., 
Fed. Cas. No. 8,906. Loveland, in his work (page 1264), says : 

"The statute does not déclare of what tbe considération must consist Manl- 
festly it should be of such a nature that it caa be readily distributed by the 
judge. The most convenient form of considération Is money. But an honest 
debtor bas no money. He bas paid in ail his money as well as hls other 
property as a part of his estate. If he is required to deposit a money con- 
sidération in ail cases, few compositions could be effected. In such cases 
he Is usually dépendent upon hls f rlends. A practical considération consista 
in promises to pay money at specified dates, secured by notes, reorganlzation 
bonds, or other negotlable paper, or possibly stock in a new company. Cred- 
itors who hâve confidence In their debtor may be wllling, and may consider 
it for their own best interests, to accept a paper considération and permit the 
bankrupt to continue his business. That negotlable paper may be used is 
ImpUed by section 14c of the act, which provides that 'the confirmation shall 
discharge the bankrupt f rom his debts other than those agreed to be paid by 
the confirmation of the composition.' " 

A like rule prevailed under the act of 1867, as appears from the 
following found in Blumenstiel, Bankr. (1897) 421, 422 : 

"The composition must provide for a payment or satisfaction In money, as 
distinguished from merchandlse, notes, or other property ; but the money thua 
to be pa:id may, by the terms of the resolution or ofter, be made payable in 
installments due at stated periods, may be evldenced by promissory notes, 
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and also be secured by a surety, Indorser, or by a bond satisfactory to a com- 
mittee or otherwlse. In re Lewis, 14 N. B. R. 144 [Fed. Cas. No. 8,314]; 
In re Relman & Friedlander, 13 N. B. R. 128 [Fed. Cas. No. 11,675] ; In re 
Hurst, N. B. R. 455 TFed. Cas. No. 6,925]. The payment must be in money 
eventually, and though notes be given, there will be no satisfaction untll 
they are paid. In case of nonpayment, the original debt revives." 

The time within which deferred payments shall be made is for 
the détermination of the creditors, and their action in that behalf 
will not be reversed, unless valid reasons for so doing be shown. In 
re Wilson, Fed. Cas. No. 17,785; Black, Bankr. § 648, p. 1341. The 
foUowing from lx)veland, Bankr. p. 1291, is a correct statement of 
the law: 

"Where the considération conslsts of negotlable paper, and the bankrupt 
does not fulfill his obligations and agreements In connection therewlth, the 
credltor œay recover his whole debt from the bankrupt. The confirmation of 
a composition does not release the bankrupt from debts agreed to be paid by 
the terms of the composition. If the bankrupt falls to make good his. part, 
the considération falls, and the whole debt revives." 

The same rule must apply, if the considération is a mortgage, and, 
if the mortgage should not be paid at maturity, the whole debt of 
each creditor will revive. Loveland, Bankr. 1289. A court will not 
restrain a creditor from recovering his entire original debt, if the 
debtor has failed to carry out the provisions of the composition. Ran- 
som V. Geer (C. C.) 12 Fed. 607, 608, 609; In re Negley (D. C.) 20 
Fed. 499, 500. 

[6] The proposed third mortgage of $25,000 (or for $27,000, if 
not paid in three years) is for the benefit of and to secure ail com- 
mon creditors of the Company, including the two Springfield banks. 
There is no agreement that the banks shall look to Kahn and Mrs. 
Kinnane only for the payment of their respective claims in excess 
of 45 per cent. On the contrary, if Kahn's connection with the busi- 
ness is severed, he is to be released from the notes which he and 
Mrs. Kinnane are to give to the banks. His letters betray a désire 
to withdraw from the business. If this should occur, his stock in 
the Company will still remain liable for the notes. It is usual, when 
a composition is made, for each creditor separately to receive his por- 
tion, that he may thereafter manage and dispose of his property as 
he pleases. In the instant case, it is not proposed to issue to the re- 
spective creditors any note, or certificate of indebtedness, or other 
instrument of either a negotiable or nonnegotiable character, to évi- 
dence the sums due them, respectively, which are secured by the mort- 
gage. The précise interest which any creditor will hâve in the mort- 
gage cannot be determined, until it becomes known whether ail of 
those who hâve filed claims and ail of those who hâve been scheduled, 
but hâve not yet filed their claims, accept the composition, nor can it 
then be determined, unless a computation be made by some one con- 
versant with ail the facts regarding acceptances. It is surmised that 
this f act is not necessarily a fatal def ect in the company's offer ; but 
allusion is made to it as one of the inconveniences and uncertainties 
of the offer. A creditor will not be able to avait himself of his se- 
curity by indorsement or delivery, as might be done, were he to re- 
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ceive.a note or certificate of indebteduess sliowing the sum due hini, 
although he could, I think, make a valid assignment of his interest 
in the mortgage. His ability to make an assignment, however, wonld 
be hampered by the fact that, if a defâult should occur, the mortgage 
could not be foreclosed unless a majority of the creditors as to num- 
ber and amount should so direct. 

The proposed plan does not segregate the rights of creditors, but 
compels them to negotiate with each other and détermine at some 
future time on the policy to be pursued in enforcing their rights, 
should such become necessary. The nonassenting creditors will be 
compelled to enforce their rights through a person and at a time 
not of their own sélection and to contribute towards payment for 
such person's services. Under the statute, the legally provided ma- 
jority of creditors may direct what portion of their claims the mi- 
nority shall receive; but I know of no rule which permits such ma- 
jority to exercise control over the property of the minority, or of 
any member of it, after the composition has been efïected. The ma- 
jority control terminâtes with the composition proceedings. The con- 
itrol given by the act cannot be so projected into the future as to 
regulate the business conduct and property of another and restrain 
him from freely acting as regards his own. We hâve seen that, if 
a default should occur in the payment of the mortgage, the sum 
remaining due on each creditor's original claim revives. ' He may then 
lawfully proceed in his own way and without restraint to collect. 
Other creditors, for want of authority, may not say that he shall 
not do sb. The proposed composition, therefore, exceeds the limits 
imposed by law. 

There is a sensé of fairness in the proposition that the two banks 
should bave a préférence in case of foreclosure as to their 40 per 
cent, dividend of about $16,000, and the $30,000 advancement, be- 
cause, by waiving the immédiate payment of thé one and by the ad- 
vancement of the other, they enable the other creditors to obtain their 
cash dividend and the company to continue its business and meet the 
payment of the 5 per cent, evidenced by notes. But may they ac- 
quire a préférence over dissenting creditors to the company's personal 
assets in addition to that expressly given by their mortgage as to the 
real estate? If a default should occur in the third mortgage, the 
dissenting creditors in that case may in law, in the absence of an 
agreement on their part to the contrary, look to any and ail of the 
Company's property for payment of the sums originally due them in 
so far as unpaid. The composition agreement, however, expressly 
dénies them recourse to any of the Company's personal assèts, and 
seeks to limit them to the real estate only ; and this is so, evén if the 
Personal assets should be more than enough to satisfy the banks' 
mortgage and the real estate be insufficient to pay the third mort- 
gage. There might thus be a substantial sum remaining in the pos- 
session of the Company, which none of the présent unsecured dis- 
senting creditors could reach, notwithstanding the partial payment 
only (through the third mortgage) of their revived claims. If, not- 
withstanding the revivor ôf the banks' original claims in case of the 



IN BK KINNANE OO. 769 

Company's default, the banks may enforce their notes signed by Kahn 
and Mrs. Kinnane, as I think they may, tbey could, on account of 
their holding as collatéral practically ail of the stock issued by the 
Company, avail themselves of such surplus, if any, and could also, in 
case a portion of their original claims remained unpaid, share with 
the common creditors in the distribution of the sum realized on the 
third mortgage. 

As reflecting on the situation it may be noted that Kahn still owes 
the $10,000 which he borrowed when he entered the Company, and 
that Mrs. Kinnane appears to be deeply involved by the Company's 
misfortunes. If, however, the personal assets should pay in full the 
banks' mortgage and also their notes signed by Kahn and Mrs. Kin- 
nane, and there should still remain a surplus of such assets, no por- 
tion of such assets could be reached by the common creditors. As 
the real property is not in the business center of the city, and as pur- 
chasers of expensive property are not numerous, unless it be in the 
great cities, it is probable that the sum realized on the sale at public 
auction would be less, and it might be considerably less, than its ap- 
praised value, and that, even if the banks' mortgage, the mechanics' 
liens, and taxes should be fully paid, the trustée might realize much 
less than either of the sums named in the mortgage. The proposed 
plan, nevertheless, would say to each of the common creditors that 
he might not proceed against any surplus of personal assets to re- 
cover any unpaid portion of bis revived debt. If a default should 
occur at an early date before the mechanics' liens are satisfied, the 
third mortgage would probably pay little to the common creditors, 
even if the personal assets should satisfy the banks' mortgage. The 
majority of the creditors are without power to bind the minority to 
look to the real estate only, or to deprive such minority f rom recourse 
on the Company's personal assets for the satisfaction of their claims, 
should the Company breach its proposed agreement. It is said in 
Loveland, Bankr. 1269: 

"The law which enables a majority of the creditors to accept a composi- 
tion with their debtor, to which other creditors do not cousent, and se to 
bind such dissentients, assumes as an essential condition that it shall in ail 
respects be just." 

The proposed composition is not just, in that it does not maintain 
the equality which the Bankruptcy Act contemplâtes. If a default 
should occur, the banks, under the ordinary rule, would be required 
to exhaust their mortgage security fîrst. If an unpaid residue should 
remain, they would then be entitled to pro rate with the unsecured 
creditors. Under the proposed plan, the banks may first resort to 
and exhaust, if need be, the personal assets to the exclusion of such 
creditors, and might thereafter, if their mortgage be not fully sat- 
isfied out of such assets, in préférence to the common creditors, pur- 
sue their prior lien on the real estate to its total or partial exhaustion. 
as the case may be, to the détriment of the common creditors. 

It may be said that in the foregoing undue prominence is given 
to the possibility of the Company's future failure, and not enough to 
tke possibilities of future success. AU aspects of the situation, how- 
221 F.-^9 
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ever, must be considered. The record discloses that the Company, 
under another name, about two years ago f ailed and made a composi- 
tion, that an unhappy situation exists within the Company itself, that 
its store is aside from the principal business center — not far from it, 
it is true, but still far enough to hâve lost some of the store's former 
trade and prestige — and that the Company will résume business, if 
the composition is confirmed, with a heavy fîxed debt. The con- 
tingency of future failure is not to be ignored. 

[7] It is urged that the plan proposed^especially its mortgage 
feature — was due to the insistence of one of counsel of the objecting 
creditors, and that he at one time assented to such plan. That oc- 
curred at the time of the prior ofïer. It is conceded that his approval 
was conditional, and was withdrawn. The présent offer may be sub- 
stantially the same as the former; but it is nevertheless a new ofïer, 
accepted or refused, as the case may be, in the light of facts, not ail 
of which were previously known by the creditors. Each creditor was 
at liberty to exercise an independent judgment as to the présent of- 
fer, whatever may hâve been his attitude as regards the former, 

It is not necessary to rule on any of the many other questions pre- 
sented. For reasons above stated, the composition cannot be con- 
firmed, and an order may be taken accordingly. Another attempt at 
composition should not be entertained. 



THOMPSON V. ONE ANCHOR AND TWO ANCHOE CHAINS (BROTHBR- 
TON et al., Interveners). 

(District Court, W. D. WlsconslQ. January 26, 1915.) 

1. Salvage ®=>4 — Deeelioï— Abandonmbnt. 

Where a vessel lost her anchors and chalns during a storm lu Lake 
Superior, but on the next day the agent for the owners and Insurers made 
an arrangement with llbelant for their attempted recovery, they were not 
derelict. 

[Ed. Note. — For other cases, see Salvage, Cent. Dlg. §§ 7-11 ; Dec. Dig. 

2. Salvage <S=>7 — Natueb of Service— Recoveet of Lost Anohor. 

Services rendered in the recovery of an anchor and chains lost by a 
vessel during a storm, induced by an offer by the agent of the owners to 
pay half their value if recovered, held a salvage service. 

[Ed. Xote. — For other cases, see Salvage, Cent. Dig. |§ 13, 16, 26; Dec. 
Dig. <®=7.] 

3. Salvage <S=338— Independent Salvors— Division of Award. 

In the absence of any proven agreement between them, salvors wlio 
engage independently in an attempted salvage and co-operate in its suc- 
cessful accomplishment are entitled to share equitably in the salvage 
award according to the expense incurred and time expended by each. 

[Ed. Note. — For other cases, see Salvage, Cent Dig. §§ 93-102; Dec. 
Dig. ®=>38.] 

In Admiralty. Suit by Horace H. Thompson against One Anchor 
and Two Anchor Chains, with Brotherton and Poissant as interven- 

ing libelants. Distribution of salvage award. 

■ — ^—- — 1 

Ô=For other cases see same topio & KBY-NUMBBR In ail Key-Numbered Blgests & Indexe» 
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H. R. Spencer, of Duluth, Minn., for libelant. 

John H. Norton, of Duluth, Minn., for intervening libelants. 

SANBORN, District Judge. The sum of $511.04 has been agreed 
upon by the claimant and libelant and intervening libelants as the 
amount to be paid for recovering the anchor and chains. This amount 
has been paid into court by claimant, and the contest is between libel- 
ant and intervening libelants over the division of the fund. 

Saturday, June 27, 1914, the barge George E. Hartnell was blown 
ashore near the Duluth entry during a storm, and lost her anchors 
and chains in Lake Superior about a half mile from the shore. Sun- 
day morning libelant met Capt. Kidd, who represented the insurancc 
peuple and owners, and asked him what he would give for recover- 
ing the anchors and chains. Kidd replied that he would give him half 
what they were worth if he recovered them and took them to the Su- 
perior shipyards. Libelant Thompson, and Jefferys, who worked for 
him, started dragging for the anchors and chains the following Tues- 
day morning, and worked until Friday noon, when by reason of the 
heavy sea they were compelled to give up the work, and spent that 
afternoon painting their launch. While painting the launch, Brother- 
ton and Poissant, intervening libelants, were working across the slip 
from them, and Brotherton had a conversation with Thompson with 
référence to what Thompson would pay him if he located the an- 
chors and chains; Thompson claiming that he offered $50 for doing 
so, and that Brotherton accepted the offer. Brotherton admits the 
ofïer was made, but claims he rejected it. 

Thompson and Jefferys resumed the work of dragging on the next 
day (Saturday), and Brotherton and Poissant began dragging Satur- 
day morning. Thompson and Jefferys were at work at the enterprise 
seven or eight days, including ail night Saturday night. Thompson 
had his diving outfit, diving scow, launch, and a derrick scow that 
he borrowed. He twice went down in his diving suit and fastened a 
cable to the chains. Afterwards he went down again to search for one 
of the anchors, which was not recovered. He testified the current 
price charged by divers for doing such work is $50 a day ; that he paid 
$20 for two tugs, $2.50 a day for the extra man he hired, and $3 a 
day to Jefferys, but had kept no track of how much he had paid eut 
for wages; that the value of his launch was $25 a day. 

Brotherton and Poissant worked four days, including ail night Sat- 
urday night, and were the ones who actually located the anchor and 
chains. They testified they paid for tug and scow $87.50, and for ' 
launch and derrick $50; total, $137.50. 

The efforts of libelant and interveners resulted in the recovery of 
one anchor and two chains. Three questions arise: (1) Were the 
anchor and chains derelict? (2) Was the service performed by Thomp- 
son on the one part, and Brotherton and Poissant on the other, salvage 
service ? (3) Was there an agreement between Thompson and Brother- 
ton as to compensation to be paid by the former to the latter for Ic^- 
cating the anchor and chains? 
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[1] 1. Property, to be derelict, must be abandoned by the owner 
without intention to return to the same. In Marvin on Wreck and 
Salvage, § 124, it is said: 

"In determining the right of salvors, it Is necessary In certain cases to 
détermine whetlier the property saved is a derelict, in the sensé of the mari- 
time law. When a vessel is found at sea deserted, and has been abandoned 
by the master and crew, without hope or intention of returning and resuming 
the possession, she is, in the sensé of the law, derelict. In like manner, goods 
abandoned at sea by the master and crew, without the hope or intention of 
returning and resuming the possession of them, whether flotsam, jetsam, or 
ligan, are derelicts. But where the master and crew leave the vessel or goods 
temporarily, without any intention of a final abandonment, but with the in- 
tention to return and résume the possession, such vessel or goods are not 
consldered as légal derelicts." 

Section 126: 

"Where the vessel is left without any Intention — where there Is no animus, 
no spes, either way — as where the master and crew of a schooner instiuctively 
jumped on board a shlp in a collision, and were carried ofC against their will, 
it was held tliat the schooner, although found by the salvors without any 
person on board, and a derelict de facto, was not under thèse circumstancea 
a derelict de jure. A shlp, or goods sunk in the sea, are commonly derelicts; 
but they are not so as long as the owner continues to assert his claim and 
does not give up his Intention of resuming the possession. The Barefoot, 1 
Eng. L. & Eq. 661 ; 1 Story, 326 ; The Thetls, 3 Hagg. 14." 

The évidence shows the anchors and chains were lost June 27, 1914, 
and on the next day libelant made an arrangement with Kidd, repre- 
senting the owners and the insurance people, to search for the prop- 
erty. This is corroborated by Brotherton, who testified to a conversa- 
tion with Kidd on Monday morning: 

"I asked Kidd if he had made any agreement with Thompson about the 
anchors and chains. He told me that he told Thompson that if he loeated 
those chains and anchors and landed them in Superior that he would glve 
hlm half what they was worth, and if he didn't locale them he wouldn't givo 
hlm anythiiig for the time he hunted for them." 

Poissant testified: 

"Q. Do you remember a conversation you had when you fellows came 
through the canal on the boatî A. Yes, sir; I spoke to Mr. Thompson about 
what Uind of an agreement he had with the insurance Company. Q. What did 
he say? A. He said Kidd told hlm, if he went eut there and found them, he 
would do the fair thing with hlm." 

It thus appears that the owners had not abandoned the property 
without any intention of returning and resujning the possession, but 
at once took steps for its recovery. 

[2] 2. As to whether the service performed was salvage service: 
In Norris v. The Island City, Fed. Cas. No. 10,306, the court said: 

"Salvage is the compensation allowed to persons by whose assistance a shlp 
or Its cargo has been saved, in whole or in part, from impending péril on the 
sea, or In recoverlng such property from actual loss, as In cases of shipwreck, 
derelict or recapture." The Blackwall, 10 Wall. 1 [19 L. Ed. 870j; The 
Hesper [D. C] 18 Fed. 692; Marvin, Wreck and Salvage, § 97; 35 Cyc. 719. 
"Three éléments are essential to a valld salvage clalm: (1) A marine péril. 
(2) Services voluntarlly rendered, when not required as an existing duty or 
from a spécial contract. (3) Success In whole or in part, or that the service 
contributed to such success." 35 Cyc. 720; Marvin, Wreck and Salvage, §S 
229, 230. 
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The "marine péril" consistée! in the fact that the anchors and chains 
were actually lost If they had been resting on a reef, where they 
could be seen, they would undoubtedly hâve been in "péril" of being 
lost, and the "marine péril" certainly was not diminished or extin- 
guished by the fact they were actually lost. The services were "vol- 
untarily rendered when not required as an existing duty or from a 
spécial contract," and the efforts were successful. 

Furthermore, the owners and Insurance people are making no con- 
test on the subject, but under a stipulation as to the value of the 
property recovered and the amount to be paid for recovering it hâve 
paid into court the amount to be distributed. Under ail the circum- 
stances of this case, the service seems to be a salvage service. 

[3] 3. The remaining question is as to the agreement claimed by 
libelant to hâve been made with intervening libelants to pay them 
$50. Thompson testified that he told Brotherton "if he went out there 
and dragged, and hooked onto any of the anchors and chains, I would 
give him $50; he said, 'Ail right.' That was ail the conversation we 
had." This is corroborated by Jefferys, who was working with Thomp- 
son. Brotherton admits the first part of this conversation, but dénies 
that he said "AU right." His version is corroborated by Poissant. 
Brotherton also testified that Thompson first offered $10 for locating 
the anchors and chains, and that he replied : "No, sir. Q. What else 
was said? A. I says, 'I will go and see Capt. Kidd, the insurance 
agent.' " Then follows the conversation shown above as to the ofjfer 
of $50. This référence to Capt. Kidd is corroborated by Poissant. 

The burden of establishing the offer to pay $50 to locate the an- 
chor and chains, and the acceptance of this ofïer, is upon Thomp- 
son, the libelant, who allèges it. It cannot be said to be established 
when it is asserted by two witnesses and denied by two witnesses, 
equally crédible. The testimony above quoted with référence to Capt. 
Kidd indicates that Brotherton and Poissant did not accept the offer, 
but concluded to make an effort to locate the anchors and chains on 
their own account and independent of libelant. This is further evi- 
denced by the fact that on the next day, at 9 o'clock in the morning, 
they went out and dragged for the anchors, and previously engaged a 
derrick scow and gasoline boat, lines, chains and grapnel. In answer 
to the question whether they went to drag for the anchors and 
chains under an agreement with Thompson or on their own hook, 
Brotherton testified : "Went out on our own hook." 

Thompson testified that on Monday morning foUowing the recovery 
he asked Brotherton if he wanted his check for $50 for his services ; 
that Brotherton replied, "No, sir; I will not settle with you that way ;" 
that Thompson answered, "I will only pay you as I agreed to ; that is 
ail I will give you — just what I agreed to pay you." In the meantime 
one of the anchors had been again lost from its buoy, and on Tuesday 
Thompson testified he told Brotherton and Poissant he could not find 
it, "so they said they would drag for the anchor and they would find 
it. I said, 'Ail right.' I gave them my little drag, and took the derrick 
and dragged until nearly 12 o'clock." 

After having been informed by Brotherton that he would not ac- 
cept $50, Thompson had the conversation last above quoted with ref- 
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erence to the anchor that was still lost, which tends to show that he 
did net consider the alleged agreement as to the $50 as of much force. 
He further testified on cross-examination : 

"Q. He didn't agrée to take $50, did he? A. Well, he didn't say he would or 
wouldn't Q. He didn't say anything? A. He said, 'Ail right' That's what 
he said. Q. But you had no agreement with hlm, either one way or the other? 
A. No, sir." 

He also testified that on Monday Erotherton "said he was going 
out and pick up that anchor and chain. I offered him $50. He said, 
'No; I am going to hâve part of the salvage on this anchor and 
chain.' He told me he had been up to see Kidd." 

AJl of the foregoing tends to show that no agreement had been made 
— that the minds of the parties had not met. 

"It is compétent for the parties interested to make fair and reasonable con- 
tracta touchlng services to be rendered to the property in péril. A contract 
to pay, at ail events, a sum certain or a reasonable sum for work, labor, and 
the hire of a vessel, In attempting to save the property, without regard to 
the success or failure of the efforts thus produced, or whether the property 
should be saved or not, is Inconsistent with a claim for salvage, and when 
such contract is pleaded in bar, and proved, any claim for salvage vfill be 
disallowed. The Independence, 2 Curtis, 350. But in order to constitute a 
bar to salvage the contract must be express, explicit, and in distinct terms. 
The William Lushington, 7 Notes of Cases, 362; The Salacia, 2 Hagg. 265; 
The True Blue, 2 W. Rob. 177. It will not be Inferred from loose conversa- 
tions, nor from a request to go to the assistance of a vessel in dlstress. In 
the absence of an express agreement, the law implies that services are to be 
paid for as such services are usually pald for. In the case of work and labor 
on land, only the fact of its performance at the request of the défendant is 
necessary to be shown, because such service is usually reasonably paid for 
at ail events. But services to property in péril on the sea are not usually 
paid for at ail events, though rendered upon request, but only upon the con- 
tingency that they save, or contribute to save, the property. In the absence 
of an express agreement, therefore, the law implles that salvage services are 
to be paid for as such, and only upon the contingeney of a successful resuit. 
Ship Versailles, 1 Curtis, 360 ; The Independence, 2 Curtis, 350 ; The William 
Lushington, supra. Services rendered to a vessel in dlstress upon the sea, In 
pursuanee of a contract to pay for them a stipulated sum at ail events, are 
deemed to be maritime in their nature, and within the admiralty jurisdiction" 
[citing cases]. Marvin, Wreck and Salvage, § 118. 

The foUowing cases are applicable as holding that the court will 
equitably distribute the amount to be distributed where there is no 
agreement : 

In The Albion Lincoln, Fed. Cas. No. 144, there were five sets of 
salvors. The f acts were similar in some aspects to the case at bar. The 
bark Albion Lincoln had gone ashore, and the master agreed that 
Capt. Baker should go to work and save what was possible of vessel 
and cargo, and be paid a reasonable compensation. In the meantime 
the schooner Independence, belonging to the libelant, Cromwell, had 
arrived with a crew of picked men accustomed to such services, and 
had corne to the assistance of the bark. Capt. Cromwell went to 
see the master of the bark, and the conversation that passed was stated 
differently by différent witnesses. Capt. Baker said he agreed with 
Capt. Cromwell to be jointly interested with him in the salvage. Crom- 
well denied this. There was no doubt that Cromwell's assistance was 
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accepted on some terms, and ail went to work to strip the vessel, so 
far as was proper and prudent, to lighten her. Subsequently other 
boats arrived, and engaged in the work of saving the vessel and car- 
go. The court said, at 1 Fed. Cas. 315 : 

"Corning to Captain Baker's Case, we flnd that he employed nearly as 
many men as Captains Cromwell and Cleveland, and one more vessel; but 
he dld net arrive In time to save a great deal of the cargo, and hls men were 
not subjected to the same hardship or severlty of labor. I do not find that 
Captain Baker has made good hls demand to share equally with Captaia 
Cromwell, on the strength of a bargain with hlm to that effect. • » » But 
Baker's time, expense, and exertions are entltled to be considered in appor- 
tloning the salvage, just as Captain Cromwell's time, trouble, and expense con- 
nected with the shipping and care of the steam pump are to be taken into 
account. They were ail working for a common object, and to that extent are 
necessarlly interested together, whether they intended to be so or not" 

The Sailor's Bride, Fed. Cas. No. 12,220, involved a claim for salvage 
for attempting to pull a schooner oflf of the shore, but unsuccessfuUy. 
The court held, however, that, as no stipulation had been made that 
no compensation should be paid unless the schooner was pulled off, the 
libelant was entitled to something for his services, and allowed one- 
half of the amount found in the decree. The court said, at 21 Fed. 
Cas. 160: 

"A salvage service Is deflned to be the compensation allowed to other per- 
sons by whose assistance a ship or Its loading may be saved from impending 
péril. Thls service must be within the admlralty jurisdiction, and may be 
rendered spontaneously or by request. And It Is admitted that salvage Is a 
compensation for actual services rendered. But as, in this case, the vessel 
remained aground, and the owner was in no respect beneflted by the efforts 
of the master of the tug, no compensation can be claimed on that ground." 

The court made the allowance above stated on gênerai equity prin- 
ciples. 

In Norris v. The Island City, Fed. Cas. No. 10,306, the court said: 

"Salvage is the compensation allowed to persons by whose assistance a ship 
or its cargo has been saved, in whole or lu part, from Impending péril on the 
sea, or in recovering such property from actual loss, as in cases of shipwreck, 
derelict, or recapture. When the property is not saved, or if it perish, or, 
in case of capture, is not retaken, no such compensation can be allowed. A 
différent prlnclple, however, applies when the property is actually saved, and 
more than one set of salvors hâve contributed to the resuit. In such cases, ail 
who bave engaged in tlie enterprise, and bave materially contributed to the 
saving of the property, are entitled to share in the reward which the law al- 
lows for such meritorious service, and lu proportion to the nature, duration, 
risk, and value of the service rendered." 

In Ryan v. The Cato, Fed. Cas. 12,184, the libelant filed his libel 
after the property had been sold, but while a portion of the proceeds 
were still in the marshal's hands. He showed that he had discovered 
the abandoned vessel and taken possession of her; then went to the 
city of Charleston for assistance, and had no one to leave in posses- 
sion of the vessel ; that upon his return to the vessel he found another 
person in possession, who would not suffer him to meddle at ail with 
the ship or cargo. The court held that the libelant had been négligent 
in not taking steps to secure his compensation, but said : 

"However, I do not wish that the petltioner should go altogether unre- 
warded, and, as the remaining half of the proceeds of this sale are in the 
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hands of the marshal, I decree that the petitioner recelTe therefrom the sum 
of $200." 

In The Strathnevis (D. C.) 76 Fed. 855, at page 862, Judge Hanf ord 
said: 

"But there Is no Inflexible rule which bars from participation In the dis- 
tribution of an award those who hâve toiled, incurred expense, suffered losses, 
and run risks, and thereby contributed towards the success of a salvage serv- 
ice flnally eompleted by others. The cases are numerous in which admlralty 
courts in this country and in England hâve apportioned salvage among dif- 
férent sets of salvors, proceeding upon the theory that ail who hâve contrib- 
uted towards the salving of property are entitled to share in the reward." 

Thompson and Jefferys dragged Tuesday, Wednesday, Thursday, 
Friday, until 10 :30 a. m., and Saturday, until about noon. Brother- 
ton and Poissant dragged Saturday from 8 or 9 o'clock until about 
noon, when they located the anchors and chains. Monday the anchor 
and chains were loaded on the scow. From Saturday, when the an- 
chors and chains were located, the work was done by ail the parties 
logether. Thompson in his diving suit fastened a cable to the chain, 
Jefferys tended the life Une and hose to lower him down, Poissant did 
the pumping, and Brotherton handled the cable. When the cable was 
made fast to the chain a buoy was put on the cable, and both launches 
went ashore for the derrick scow theretofore engaged by Brotherton. 
The men ail worked together, fastening the cable to the anchor and 
chains. One chain was raised, and it was necessary to eut it because 
it was "afoul of the other," and this cutting was done by Poissant and 
Thompson. On Monday Brotherton and Poissant brought one anchor 
and one chain to the marine yards, and placed it with the chain al- 
ready brought in, and afterwards Thompson delivered tlie anchor and 
chains to the proper place in Superior. 

Thompson should be reimbursed amount paid for two tugs, $20, 
one man one day $2.50, Jefferys eight days, at $3 per day, $24, and 
should be allowed $100 for diving services ; total, $146.50. Brother- 
ton and Poissant should be reimbursed $87.50 paid for tug and scow, 
and $50 paid for derrick scow; total $137.50. The balance of the 
fund, $227.04, should be apportioned between them according to the 
number of days they were engaged ; that is, Thompson eight days, and 
Brotherton and Poissant four days. This will resuit in paying $151.36 
of the balance to Thompson, and $75.68 of the balance to Brotherton 
and Poissant, or a total of $297.86 to Thompson, and $213.18 to Broth- 
erton and Poissant. The poundage fee of 1 per cent, will be deducted 
by the clerk from the last two items, leaving the net amount payable 
Thompson $294.88, and the net amount payable Brotherton and Pois- 
sant $211.05. 
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UNITED STATES v. OREND. 

(District Court, W. D. Pennsylvania. March 13, 1915.) 

No. 19. 

Aliens ©=57114 New, vol. 7 Key-No. Séries — Natuealization— Canoellation 
— Gbounds. 

Where, througli a mlstake of some kind, and with no Intention of vlo- 
lating ttie law, an alien stated in his déclaration of intention that he was 
a native of Germany and that he intended to renounce his allegiance to 
the German Emperor, when in fact he was a subject of the Emperor of 
Austria and King of Hungary, and upon his application for naturallza- 
tlon the court permitted the déclaration of Intention to be amended in 
accordance with the true facts, his certifieate of naturalization was not 
lllegally procured, within Naturalization Act June 29, 1906, c. 3592, { 15, 
34 Stat. 601 (Comp. St. 1913, § 4373), requlring district attorneys to in- 
stitute proceedings to cancel certiflcates of citizenship on the ground of 
fraud, or on the ground that they were lllegally procured. 

In Equity. Proceeding by the United States against Karl Orend to 
cancel a certifieate of naturalization. Pétition dismissed. 

E. Lowry Plumes, U. S. Atty., of Pittsburgh, Pa. 

ORR, District Judge. This is a pétition filed on behalf of the Unit- 
ed States to cancel a certifieate of naturalization issued by this court 
to Karl Orend on the ground that the certifieate was illegally issued. 
Section 15 of the Naturalization Act of 1906 provides: 

"That it shall be the duty of the United States district attorneys for the re- 
spective districts, upon affldavit showing good cause therefor, to instltute pro- 
ceedings in any court having jurisdictlon to naturalize aliens In the judicial 
district in which the naturalized citizen may réside at the time of bringing 
the suit, for tlie purpose of setting aside and canceling the certifieate of 
citizenship on tbe ground of fraud or on the ground that such certifieate of 
citizenship was illegally procured." 

The government does not base the présent proceeding upon any al- 
légations of fraud upon the part of the défendant, but upon the ground 
that the court permitted the défendant, at and before the time he made 
application for citizenship, to amend the déclaration of intention upon 
which said pétition of citizenship was based. In the case of United 
States V. Demetrios Nekol Viaropulos, 221 Fed. 485, in which an opin- 
ion has been handed down, this court has had occasion to consider the 
Naturalization Law, and the gênerai subject of the power and duty of 
the court to permit amendments of its records in the interest of jus- 
tice. The conclusions, as expressed in that opinion, may be applied to 
the présent case, so far as the same are applicable. 

The déclaration of intention in this case was made on the 27th of 
June, 1903, prior to the passage of the présent Naturalization Law. 
Over nine years after the making of the déclaration of intention the 
défendant presented his pétition for naturalization, in which it appear- 

^s>Wov other cases eee same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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cd that the défendant expressed his intention to renounce allegiance 
to any foreign prince, potentate, state, or sovereignty, and particularly 
to Francis Joseph, Emperor of Austria and Apostolic King of Hun- 
gary. The représentatives of the United States objected to the péti- 
tion because it was based upon a déclaration of intention by which the 
défendant declared his intention to renounce allegiance "to any for- 
eign prince, potentate, state, or sovereignty, particularly to renounce 
forever ail allegiance and fidelity to Emperor of Germany, of which 
he is a subject." Thereupon the défendant asked leave to amend 
his déclaration of intention. This court, after considering his pétition 
for the allowance of such amendment, granted the prayer thereof, and 
the late Judge Young at that time filed an opinion which is as fol- 
lows: 

"On the 27th ot January, 1903, Karl Orend made his déclaration of Inten- 
tion to become a citizen of the United States in the District Court of the 
United States for the Western District of Pennsylvania, in which he stated 
he was a native of Germany, and that it was his intention, bona fide, to be- 
come a citizen of the United States, and to renounce ail allegiance and fidel- 
ity to any foreign prince, potentate, state, or sovereignty, and particularly to 
renounce forever ail allegiance and fidelity to the Emperor of Germany of 
which he was a subject. He now admits that at the time he made his déc- 
laration he was a native of Hungary and a subject of Francis Joseph, Em- 
peror of Austria and Apostolic King of Hungary. At the time of making the 
déclaration he was asked by the clerk of courts if he was a German, to which 
he replied, 'Tes,' meaning thereby that he was of the German race, as his 
family is of the German race. He admits that he did not explain to the clerk 
that he was a native of Hungary. He now présents himself for naturaliza- 
tion, having filed his pétition therefor on December 26, 1912, and the gov- 
ernment objects to his naturalization because the déclaration of intention con- 
taiiis a wrong statement as to the declarant's nativity and an expression of 
intention to renounce allegiance particularly to the wrong sovereign. The ap- 
pllcant now desires his déclaration of intention amended se as to show truth- 
fuUy his nativity and his intention to renounce allegiance to his proper sov- 
ereign. 

"Section 2165 of the Revlsed Statutes of the United States, which was the 
law relating to déclarations of intention in force on January 27, 1903, pro- 
vides; 'First. He shall déclare on oath, before a Circuit or District Court of 
the United States, or a district or Suprême Court of the territories, or a court 
of record of any of the states having common-law jurisdlctlon, and a seal 
and clerk, two years, at least, prier to his admission, that it is bona fide his 
intention to become a citizen of the United States, aud to renounce forever 
ail allegiance and fidelity to any foreign prince, potentate, state or sovereignty 
of which the alien may be at the time a citizen or subject.' It thus appears 
from this act that the court before which he déclares ou oath must be a court 
of record. This is not only for the purpoae of requiring the act to be In a 
court of dignity and standing, but also that the déclaration may be a matter 
of record. 

"By the Act of June 29, 1906 (34 St. at Large, part 1, page 596), It is pro- 
vided in the fourteenth section as follows: 'That the déclarations of inten- 
tion and the pétitions for naturalization, shall be bound in ehronologlcal or- 
der in separate volumes, indexed, consecutively numbered, and made part of 
the records of the court.' So that we observe, while section 2165 did not by 
express words make the déclaration of intention a record of the court, section 
14 of the act of 1906 does so provide. 

"In the case at bar the déclaration, was made in this court, and was made 
a matter of record by the clerk of this court according to its establlshed and 
long-continued practice. We hâve no doubt that tlie déclaration is a matter 
of record. We hâve, theu, the requirement, by implication that the déclara- 
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tion be made a matter of record. Can we amend thls record? Thls dépends 
upon the décision of the question whether or not it is a part of the record 
in tlie présent proceedings. The making of the déclaration is an indispensa- 
ble prerequisite to naturalization. It is the first step in a légal proceeding, 
which must terminate in a judgment or decree that the person be naturalized 
or his pétition dismissed. It is thus as necessary as the filing of a bill in 
equity, or the commenriement of a suit by the filing of a déclaration or state- 
meiit. Even before the statute of .leofails, and certainly ever siuce, the right 
of a court to amend its records, so that the truth may be made to appear, bas 
obtained in courts of justice. There would be manifest injustice often in re- 
fusing such amendment One may to-day make his déclaration as a native 
of one of the Balkan States and a subject of the king thereof, for the statute 
says, particularly, by name, not by office, and when he présents himself by 
naturalization, he may find that the sovereign is an entirely différent person. 
The déclaration is not the renouncing of alleglance; it la only a déclaration 
of the intention to renounce allegiance. The important act Is the renouncing 
of allegiance to the sovereign of whom the applicant is a subject. The neces- 
sary requirement of the déclaration is that he shall swear he intends bona 
fide to become a citizen and to renounce alleglance to any foreign prince, etc., 
particularly, by name, of the prince, etc., of which the alien may be at the 
time a citizen and subject. The words 'may be at the tlme a citizen' are very 
ambiguous, and may be grammatically construed to mean at the time when 
he becomes a citizen and not at the time he déclares his intention. To give 
it the construction that it means at the time of the déclaration would not per- 
mit the naturalization in the e%'ent of a change between the date of the déc- 
laration and the date of the hearing upon the application, unless an amend- 
ment was allowed. We find that this ambiguity is solved in the f orm of déc- 
laration prescribed by the act of June 29, 1906. If the court does not hâve 
power to amend its record, and the déclaration is so sacred that it may not 
be touched or changed, then it cannot make its record speak the truth as to 
the déclarant, or must require him to file a new déclaration. 

"To grant that in extrême cases, cases of gross injustice, the record can be 
amended, concèdes the right to do so in any case. We believe the power is in 
this court to grant amendments to any part of the record in any case before 
final judgment or decree that may corne before it, so that the record may 
speak the truth and so that justice may be doue. The amendment will be al- 
lowed, so as to State that the alien was a native of Huugary, and substitute 
for the words 'Emperor of Germany' the words 'Francis Joseph, Emperor of 
Austria and Apostolic King of Hungary,' as of the date of the déclaration." 

With that opinion the other judge of this court was in accord. At- 
tached to and made part of the pétition in the case at bar is the de- 
fendant's pétition to this court for the amendaient of his déclaration 
of intention. In that the défendant stated under oath: 

"That at the time he made said déclaration of intention he was asked by 
the clerk of the court where he was from, to which he replled Germany, mean- 
ing thereby that he was of the German race and that his family was of the 
German race. He did not explain to the clerk that he was born in Hungary 
and was a subject of Francis Joseph, Apostolic King of Hungary. The rea- 
son he did this was that his family for 800 years back was German, and the 
entire community where he lived was originally German, until 1848, when 
they were couquered by the Hungarians and became a part of the Hungarlan 
kingdom, but they still speak the German language. Consequently he con- 
cluded to be known and recognized in this country as a German, and did not 
intentionally deceive the clerk of the court, nor intentionally conceal from him 
the fact that he was born in Hungary and that he owed allegiance to Francis 
Joseph, Apostolic King of Hungary. That he served his regular three year 
term in the Hungarlan army, and voluntarily served an additional four years 
in said army. That he did not at the time of making his déclaration of in- 
tention know that it would make any material différence to state that he 
was a German, and so when the clerk asked him where he was from he stated 
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'Gennany.' That he read the paper after taUing It home that same day, and 
saw that It read that he was a native of Germany, and Intended to forsweàr 
allegiance particularly to the Emperor of Germany, to whieh he was a subject. 
That he believed the nativity and allegiance made no différence, and accepted 
it as made out by the clerk as a compllance with the requiremeuts of the 
case." 

No other conclusion can be reached from the évidence before thç 
court, which is ail found in the pleadings, than that the défendant was 
laboring under a mistake of some kind at the time of making his 
déclaration of intention. It is not suggested that there was any in- 
tentional violation of the law. The déclaration of intention contem- 
plâtes the performance of an act of renunciation at a future date. The 
performance of the act at a future time is the présentation of a péti- 
tion for naturalization, the making of the oath of allegiance to the 
United States, and the renunciation of ail allegiance to any foreign 
prince, etc. The period between the making of the déclaration in this 
case and the filing of the pétition for naturalization was of such ex- 
tent that several sovereignties might successively hâve ruled over the 
territory from which the applicant departed for this country. That 
there was no change in sovereignty over such territory should not 
affect considération of the subject. 

The défendant has renounced forever ail allegiance to every sov- 
ereignty and correctly set forth, particularly, the sovereign of the 
country where he was born. It is sufficient for the purposes of this 
case that the record of this court was amended by order of the court 
after careful considération. It foUows, therefore, that the certificate 
of naturalization which was issued to the défendant was not illegally 
procured. 

The pétition of the United States must therefore be dismissed. 



WEST VIRGINIA PULP & PAPER CO. v. DODRILL et al. 
(District Court, N. D. West Virginia. March 15, 1915.) 

1. BocNDARiES iS=>26— -Suit to Détermine — JuhisdictioN. 

A court of equlty is without jurisdiction to détermine dlsputed ques- 
tions of boundary, unless as incldental to the granting of some équitable 
relief. 

[Ed. Note. — For other cases, see Boundaries, Cent. Dlg. §§ 139, 140; 
Dec. Dig. <S=>20.] 

2. Vendob and Puechaseb ®=215 — Puhchasek fbom Puechaseb — Mistake 

as to boundauy. 

A grantor through mesne conveyances from a former owner of land 
described in the several conveyances by metes and bounds in accordance 
with the original survey and patent, In the absence of fraud or mia- 
representation, has no equity to require from prior grantors a convey- 
ance of land other than that so descrlbed because such former owners 
may hâve mistakenly supposed the llnes to run differently. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dlg. §§ 
449-452; Dec. Dig. i®=>215.] 

^csFor other cases see same toplc & KEY-NUMBER in ail Key-Numtered Digests & Indexes 
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In Equity. Suit by the AVest Virginia Pulp & Paper Company 
against James M. DodriU and J. M, Hoover, executors of Charles M. 
Dodrill, deceased, and others. Decree for défendants, other than the 
executors. 

On .Tune 26, 1784, there was surveyed for Samuel Hanway 344 acres of land 
in Monongalia county (now Kandolph), thls state, situate "on Elk river, in- 
cluding Burkam's Camp, bounded as followetb, viz.: Beginning at 2 poplara 
on the north side of said river; thence S. 20° E. 160 ps. to a poplar and 
cueumber, S. 70° W. 356 ps. to a poplar and W. O., N. 20° W. 60 ps. to a 
pop'r and lynn, N. 55* E. 366 ps. to the beginning." Retumed wlth this sur- 
vey, and as a part thereof, was a plat of the land of which the foUowing Is a 
rough reproduction: 







For thls land a grant was Issued by Patrick Henry, Esq., Govemor of the 
commonwealth of Virginia, in the terms of the surrey, to Samuel Hanway on 
December 27, 1785. Hanway sold and conveyed it, September 14, 1807, to 
Ann Mace. In a chancery cause of Daniel Capito's Administrator v. Ann 
Mace and Others it was sold under decree from Ann Mace and purchased by 
Peter Conrad, to whom David Gofif, spécial commissioner appotnted by the 
court for the puri>ose, conveyed it November 3, 1836. In tiie deed from Han- 
way to Ann Mace the description given is the courses and distances set forth 
in the survey and patent. In Commissioner Gofif's deed to Peter Conrad the 
courses and distances are not given, but their ascertainment is left to be se- 
cured from the proeeedings in the chancery cause direeting its sale. Peter 
Conrad's daughter married .Teremlah Cowger, and by this marriage three sons 
were born, Lewis, Peter, and John, to whom Peter Conrad, on Oetober 29, 
1853, conveyed the land, subject to a life esta te of his son-in-law, Jeremiah 
Cowger, therein. No descriptive courses and distances are given in this deed, 
but the land is described as being the tract "on which Jeremiah Cowger now 
lives on Elk river, being the same land conveyed to said Peter Conrad by 
David Coff, Com'r." Lewis Cowger dying, chancery suit w;as brought 
by Charles M. C. Dodrill (frequeutly named as Charles M. Dodrill and Charles 
McDodrili; to settle his estate, and in thèse proeeedings his one-third re- 
versionary interest in this S44-acre tract of land was sold, and by Joseph A. 
Thompson, commissioner, conveyed to Charles M. C. Dodrill, the purchaser, 
by deed of Oetober 1, 1872. On March 17, 1890, John Cowger conveyed to 
Dodrill his one-third reversionary interest. In neither Commissioner Thomp- 
son's deed nor this conveyance of John Cowger is the tract described by metes 
and bounds; Thompson's deed referring to Commissioner GofC's and Peter 
Conrad's deeds for description, and John Cowger's deed describing it as about 
300 acres lying "on Elk river at the mouth of Valley fork of said river and 
known as the Jerry Cowger land." Peter Cowger, owning the remalning 
third interest, died intestate, leaving as hoirs at law George W. Cowger, Debby 
(Cowger) Jackson, Minerva (Cowger) Daft, and Martha E. Cowger. Thèse 
heirs — Debby Jackson and husband by deed dated Mardi 15, 1890; Minerva 
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Daft and husband by deed of May 13, 1890 ; George W. Cowger and wife by 
deed of January 28, 1891; and Martha E. Cowger by deed of February 6, 
1894 — conveyed their interests in the land to Dodrill. None of thèse deeds de- 
scribe the land by metes and bounds, but descrlbe it as on Elk river and 
known as the Jeremlah Cowger land. 

Melvlna Cowger, widow of Peter, did not join In any of thèse deeds, 
and subsequently brought suit against Charles M. C. Dodrill to secure a dower 
interest in her husband's third interest so conveyed to Dodrill by his heirs. 
Dodrill resisted this claim of dower, but the court determined that she was 
entitled to it, appointed commissioners to assign it to her, and by its decree 
of January 7, 1004, confirmed thelr report of such assignaient. Dodrill had, 
however, died testate pending this suit, and the cause was revived on their 
motion in the name of his exeeutors and devisees. It was, by the survey 
made by A. J. Crickard in this suit for dower, clearly dlsclosed, if it had 
not been before, that the calls and courses set forth In the original survey, 
the grant, and in ail the title papers to that date that had undertaken to set 
forth calls and courses at ail, did not and eould not loeate the land as Dodrill 
claimed it to be loeated : that is, down Elk river so as to Include the bot- 
tom or level lands on both sides to S. B. Conrad's land, but that, on the con- 
trary, such calls loeated such land, in greater part, south of his claimed loca- 
tion, the long upper and lower Unes directly crossing the river, instead of 
paralleling it, and locating a large part of the tract upon the face of Gauley 
Mountain, instead of along both sides of the river, so as to include the several 
iniprovernents made by the Cowgers, including their home résidence. But 
this had been discovered before this by Dodrill, for in 1900, at September 
rules, he had flled his déclaration in ejectment in the circuit court of Kan- 
dolph county against John Cowger, Melvina Cowger, Sampson B. Conrad, 
and Dennis H. Dean, setting forth the land as he claimed it down the river, 
and alleging the usual charge of unlawful entry and withholding, on the part 
of such défendants uamed, of the possession thereof. John Cowger appeared 
to this action, entered his plea of not guilty, and an order of survey was en- 
tered. Some time before January 25, 1901, Dodrill died, for on that day his, 
death was suggested on record, and the cause was on motion of his heirs 
and devisees revived in thelr names. Surveyor Criekard's plat and report, 
tiled in the action on December 28, 1903, again clearly disclosed that the calls 
of the llanway survey and grant did not and could not include the land (ex- 
eept a triangle in the eastern end) as claimed by the Dodrills, but must cross 
the river and land on Gauley Mountain. 

Thèse plaintifï heirs and devisees thereupon, on January 30, 1904, filed an 
amended déclaration claiming the land according to a survey made by James 
Coberly, dejiuty, for F. A. Parsons, surveyor of Randolph county. To this 
aiiietidofj déclaration Melvina Cowger appeared and entered her disclaimer 
to ail land embraced iu this uew claim, save and except the 41 acres that had 
been assigued to her as dower, as hereinbefore referred to. As to such part of 
said dower interest of 41 acres as laid within the boundarles claimed by the 
plaintiffs, she entered her plea of not guilty. John Cowger also appeared and 
entered his disclaimer to ail land lying within the metes and bounds of the 
original Hanway survey and grant, and entered his plea of not guilty as to 
any land sought to be recovered from him lying outside of the boundarles of 
the Han^vay grant The two jointly, on September 5, 1905, tendered a spé- 
cial plea in the action to the effect tliat in the equity cause, assigning to Mel- 
vina Cowger her dower, the location of the Hanway grant of 344 acres had 
been ascertained and adjudicated. The court took time to consider the ob- 
jection made to the fillng of this plea. In this condition of thlugs, on No- 
vember 16, 1008, the case was called for trial, the plaintiffs failed to appear, 
and the action was dismissed for want of prosecution. 

The will of Dodrill, probated October 17, 1901, appointed his son, James M. 
Dodrill, atid J. M. lloover, his exeeutors and clotlied them with fuU power to 
sell his estate, real and iiersonal, and distribute the proceeds to his children. 
Thèse ehiidren and devisees, hy deed of date November 10, 1905, conveyed this 
344-acre tract to A. M. Ruckman. It is to be particularly uoted that this deed 
is one of spécial warranty only ; that it bounds the land conveyed as f oUows' 
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"Begïtinlng at a fallen poplar with pointer, on the north side of Valley fork 
of Elk river about five rods from said Valley fork, belng the corner of the old 
Hanway survey, and running thence S. 1614° E-, variation 3%°, 158% pôles, 
along the lands of George Fretwell and others, to a fallen poplar and cucum- 
ber; thence S. 73%° W., crossing Elk river, 356 pôles, to a sta'îe and blazed 
birch near the top of Gauley Mountain (old corner oak and poplar) ; thence 
N. 16^4 ° W., 60 pôles, to a stake (formerly poplar and lynn) ; thence N. 58% ' 
E., 368 pôles, to the beginning, containing 344 acres, be the same more or less, 
and being the old Dodrill land, known as Hanway survey" — and that thèse 
descriptions, metes, and bounds describe the land as lying aeross the river 
on Gauley Mountain, and not down the river, and are taken direct from 
the report of A. J. Crickard, made of his surveying done for défendants 
in the ejectment cause of Charles M. 0. Dodrill v. John Cowger et al., 
above referred to, which report was made by thls surveyor on the 18th of 
December, 1903, and filed In this action ten days thereafter. It is further to 
be noted that this deed from the Dodrill heirs and devisees to Ruckman con- 
talns this agreement: "It is understood and agreed by and between the par- 
ties hereto that the sald A. M. Ruckman, party of the second part, shall at 
hls own expense assume the litlgation now pending regarding the title to the 
said land, and pay the expense of same should there be any costs attached 
thereto that may stand against any of the said flrst parties herein." 

On November 10, 1905, John Cowger and wife by deed to Ruckman quit- 
claimed ail right, title, and interest to the tract "situate at the mouth of Val- 
ley fork of Elk river, known as the Dodrill 344 acres." On November 16, 1905, 
Ruckman conveyed the land to John A, Innés by deed of spécial warranty, 
boundlng it therein by the exact calls of the deed (to which référence is made) 
of Dodrill's heirs to him, taken, as stated, from Surveyor Crickard's report. 
On March 31, 1906, Melvina Cowger conveyed to Innés her dower interest in 
the tract. By deed of date May 19, 1908, Innés conveyed this tract, with 
others, to the West Virginia Pulp & Paper Company (West Virginia corpora- 
tion), in which the land is described and bounded by thèse calls taken from 
Surveyor Crickard's report, and on January 31, 1910, this West Virginia cor- 
poration conveyed this land with many others to the West Virginia Pulp & 
Paper Company, a Delaware corporation, in which its boundaries are not set 
forth, but référence is made to the Innés deed therefor. 

This Delaware corporation has filed this bill for substantially two pur- 
poses: Flrst, to require the executors of Charles M. C. Dodrill, as such, to 
convey the land to it, insisting that the légal title is outstanding in them un- 
der the terms of Dodrill's will ; second, for a survey and location of the land 
and for a deed for it "as claimed by the said Jeremiah Cowger and his sons 
under said Hanway survey and entry." The executors of Dodrill hâve uot 
answered. The défendant John Cowger has made vigorous défense by both 
motion to dismiss and answer, so far as the second named item of relief is 
sought. The material grounds of hls défense are: First, that there is no 
confusion of boundary, location, or description of the Hanway tract; that it 
does not, and cannot be made to, extend down the river so as to Include the 
river bottoms and hls résidence and improvement, but can only be located 
aeross the river and on the face of Gauley Mountain; second, that the lo- 
cation and boundary of the tract was judicially determined In the equity 
cause of Melvina Cowger v. Charles M. C. Dodrill, in which dower in the 
tract was allotted to her notwithstanding Dodrill's défense ; third, that Dod- 
rill and subséquent aliénées of his are estopped from maintaining this bill 
and having the relief sought by reason of the institution by Dodrill of the 
ejectment case against him and others, the défense made by hlm thereto, and 
the abandonment and dismissal thereof; and, fourth, because on April 12, 
1899, his father, Jeremiah Cowger, made a will (probated May 14, 1909) in 
which he devised to him the land lying down the river, comprising 166 acres, 
on which he (John Cowger) had theretofore for 37 years, and upon which he 
has ever since, lived in open, notorious, continuous, and uninterrupted pos- 
session, more than 10 years before the institution of this suit; that such 
will gave him paper title to such land, and that on November 24, 1903, he con- 
veyed this 1C6 acres to C. H. Scott, who bas since been by tenants in open, 
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notorious, continuous, and exclusive possession thereof. He Is mistaken, how- 
ever, in his statetnent that such possession by Scott has been more than 10 
years before institution of this suit, because this suit was instituted July 26, 
1912. The motion to dlsmiss was overruled, dépositions bave been taken, a 
survey ordered and made by Alba Wolverton, surveyor agieed upon, wbo bas 
returned a very excellent plat with bis report, a copy of wliieh is made part 
now of this statement, and wbich, in connection with tbe plat of the original 
survey above set forth, fuUy identifies the locations ro dispute. 
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Talbott & Hopver, of Elkins, W. Va., for plaintifï. 
C. H. Scott, of Elkins, W. Va., for défendants. 

DAYTON, District Judge (after stating the facts as above). [1] 
In the case of State of Rhode Island v. State of Massachusetts, 12 Pet. 
734, 9 L. Ed. 1233, the Suprême Court bas held : 

"No court acts differently in deciding on boundary between states than on 
Unes between separate tracts of land ; If there is unceitalnty, where the line 
Is, If there is a confusion of boimdaries by the nature of interlocking grants, 
the oblitération of marks, the intermlxing of possession under différent pro- 
prietors, the eû'ects of accident, fraud, or time, or other kindred causes, it is 
a case appropriate to equity." 

But generally a court of law is the proper tribunal to détermine ques- 
tions of boundary and location, and equity should only intervene when 
some spécial right or défense makes it necessary for it to do so. Se- 
curity Land Co. v. Burns, 193 U. S. 167, 169, 24 Sup. Ct. 425, 48 L. 
Ed. 662. And the Suprême Court of Appeals of this state bas repeat- 
edly held that a court of equity bas no jurisdiction to settle the title 
and boundaries of land, when the plaintifï bas no equity against the 
party who is holding the same. Burns v. Mearns, 44 W. Va. 744, 30 
S. E. 112; Watson v. Ferrell, 34 W. Va. 406, 12 S. E. 724; Kemble 
V. Cresap, 26 W. Va. 603; Freer v. Davis, 52 W. Va. 1, 43 S. E. 164, 
59 L. R. A. 556, 94 Am. St. Rep. 895. And in Hill v. Proctor, 10 W. 
Va. 59, it is held that : 

"The existence of a controverted boundary does not constitute a sufflcient 
ground for the interposition of courts of equity to ascertain and flx that 
boundary. It is necessary to maintaia such a bill that some peculiar equity 
should be superinduced. There must be some équitable ground attaching it- 
self to the controversy." 

In Lewis v. Yates, 62 W. Va. 575, 59 S. E. 1073, it is said: 

"When certain lines and corners of a survey are reasonably well Identified 
or adniitted, and others are not, courses and distances must be allowed con- 
troUing force in determining the location of the latter, when the description 
by quantity is in substautial agreement with the area of the tract so located, 
even though there be slight évidence tending to show marked lines, differing 
from those determiued by the courses and distances." 

[2] In this case there is absolutely no dispute about tbe first or be- 
ginning corner of the Hanway survey being tbe fallen poplar and W. 
O. at A upon Wolverton's map. I tbink the évidence of Surveyor 
Crickard and C. H. Scott strongly tends to prove tbe second corner 
of the survey at or near E on this map. It seems to me quite probable, 
from the expérience we bave had with thèse old Virginia surveys, 
that Friend, who made tbis survey for Hanway, ran this first line and 
then protracted the others, but, deceived by tbe contour of the country, 
thought be was locating the land by such protracted lines down the 
river and not across it on Gauley Mountain. It is entirely probable and 
likely true that Ann Mace, Peter Conrad, and the Cowgers, deceived 
by the pen tracing of tbe river, as made by Friend on his plat, through 
the land, instead of across it, may hâve lived in blissful ignorance of 
tbe fact that tbey were in fact mère "squatters" upon other land than 
that derived by them in the purchase of the Hanway grant. This 
does not change the fact that tbe commonwealth of Virginia did not, 
221 F.— 50 
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by the Hanway grant, confer title for any other than the land as as- 
certained by actual survey carefully made by Surveyors Crickard and 
Wolverton from the recognized and established corner at A and the 
courses and distance from and to this corner. No reversai of calls can 
change the inévitable resuit of fixing the location across the river on 
Gauley Mountain, instead of down the river, where the Cowgers had 
"squatted," cleared, and built their homes. 

It is not necessary to say that the plaintiff must, both in law and 
equity, recover, if at ail, by virtue of the strength of its own title, and 
not by reason of the weakness of its adversary's, unless there be some 
equity existing between it and the Cowgers, in possession of the other 
land, which it is seeking by this suit to acquire. The fact that the 
Cowgers sold their interest to Dodrill in the Hanway survey, and that 
plaintifï is Dodrill's ultimate aliénée, did not authorize either Dodrill 
or it to demand from the Cowgers any other than the Hanway sur- 
vey, which they sold. Does any equity exist, by reason of contract, 
f raud, or misrepresentation ? So far as John Cowger is concerned, it 
would necessarily hâve arisen when he sold his interest to Dodrill. Not 
the slightest évidence to this effect is shown. Dodrill acquired first the 
interest of Lewis through judicial proceedings and sale, then John's by 
purchase, and lastly Peter's by purchase from his heirs. He was very 
active in his efforts to secure the land down the river, instead of that 
embraced in the Hanway grant, which he had in fact purchased. He 
knew fuU well that the Hanway grant of his did not cover the down- 
river land. This he disclosed fully when he instituted the action of 
ejectment, which after his death his heirs abandoned the prosecution 
of ; and it was also disclosed to him when Melvina Cowger instituted 
her suit for dower against him. 

But, aside from Dodrill, what were the relations of Ruckman with 
the Dodrill heirs and John Cowger? J. M. Dodrill testifies, and it is 
not denied, that Ruckman himself prepared the deed from the Dodrill 
heir& to himself, and took it to thèse heirs and had them sign it. This 
deed was a spécial warranty one, into which the exact calls of the Han- 
way survey, as ascertained by Crickard and embraced in his report and 
map filed in 1903 in the Dodrill-Cowger ejectment suit, were incorpo- 
rated and made the descriptive metes and bounds of the land he was 
buying, and he further bound himself in this deed to assume responsi- 
bility. for pending litigation about the land and save the Dodrills from 
any cost thereof . He admits that when he secured from John Cowger 
his quitclaim deed as to this Hanway survey he cannot remember of 
Cowger saying anything about its including the land outside the Han- 
way survey where Cowger lived, and he says that it was at the time or 
right at the time he secured this quitclaim that he learned the land lay 
across the river. It is by no means a violent déduction — on the con- 
trary, almost an inévitable one — that he knew this fact before that time, 
because he says he secured this quitclaim after he bought from the 
Dodrill heirs, and the report and plat of Crickard, from which he se- 
cured the calls for his Dodrill deed to himself, as well as thèse calls 
themselves, made very clear that the land lay across the river, not 
down it 
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So far as the subséquent aliénées, Innés, the West Virginia Pulp 
& Paper Company (West Virginia corporation), and the plaintiff are 
concerned, there is no attempt to show any connection with Cowger 
touching this matter whatever. It seems to me clear, therefore, that 
under the law and the facts of this case there is and can be no possible 
ground for this court of equity to intervene and grant to plaintiff the 
rehef prayed for, other than that of requiring from the executors of 
Dodrill the conveyance of the naked légal title held by them in and to 
this land as laid down by Wolverton on his plat by the letters A, E, F, 
G; and this relief can be granted as against such executors upon the 
bill taken for conf essed and unanswered by them. As to ail other mat- 
ters and parties, the cause must be dismissed. 



In re UTICA PIPE FOUNDRT CO. 
(District Court, N. D. New York. April 15, 1915.) 

1. Bankbuptcy ©=5340 — Claims — Sufficienct of Evidence, 

On a heariiig on claims against a banki-upt on alleged contracts of em- 
ployment, évidence held to support the fliidiiig of a spécial ninster that 
the ofCer of employment was contingent on the bankrupt puf.hasing or 
taking over a business with which the elaimants were connected. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 527; Dec. 
Dlg. <S=340.] 

2. EquiTT ©=5409 — Review of Findings of Spécial Mastek oe Ebferee. 

The fludiugs of a référée or spécial master on questions of fact will be 
adopted and approved, where there is a sharp dispute in the testimony, 
unless it clearly appears that the flnding and conclusion is unsupported 
by the évidence, or clearly against the vveiglit of the évidence, and it is 
not enough that the court might hâve arrived at a différent conclusion. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 904, 920-923; 
Dec. Dig. (g=>409.] 

In Bankruptcy. In the matter of the Utica Pipe Foundry Company, 
bankrupt. On application by the trustée in bankruptcy for confir- 
mation of the report of the spécial master, disallowing and dismissing 
the claims of Charles A. Xardell and Joseph A. Xardell, respectively, 
and application by said elaimants, on exceptions filed to the report of 
the spécial master, for an order setting aside or refusing to confirm 
such report, and allowing such claims. Report approved and confirmed. 

Martin & Jones, of Utica, N. Y., for elaimants. 
Lynch, Willis & Titus, of Utica, N. Y., for trustée. 

RAY, District Judge. The claimant Charles A. Xardell presented 
a verified claim against the bankrupt corporation for $3,330 for dam- 
ages for breach of contract of employment, alleging that a valid con- 
tract was made, and that the corporation without cause or reason vio- 
lated same by refusing to employ him or allowing him to perform un- 
der his said contract and agreement. The claimant Joseph A. Xardell 
présents a similar claim for the sum of $1,500. 

Ê=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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As thèse claims were unliquidated, on application to the court an 
order was made for their liquidation before Frederick J. De La Fleur 
as spécial master. The spécial master took the évidence and made his 
report, in which he holds and finds that no valid or légal contract was 
ever made between the respective claimants and the Utica Pipe Foun- 
dry Company, now bankrupt, inasmuch as the minds of the parties 
never met. He therefore found that the claims should be disallowed 
and dismissed. This court has Hstened to the arguments of counsel, and 
carefully read and considered the testimony given by the witnesses for 
the respective parties, and has also considered the exhibits placed in 
évidence. 

[1] There was a sharp conflict in the testimony on the question 
whether or not a contract of employment as alleged in thèse claims, or 
any contract of employment, was actually made between the respective 
claimants and the Utica Pipe Foundry Company, through its agents 
and représentatives. The spécial master found and stated that there 
were negotiations between the respective parties, but that the offer of 
employment was contingent upon the happening of a certain event, to 
wit, on the Utica Pipe Foundry Company purchasing or taking over 
from a certain bankrupt concern, the Xardell Company, of Utica, N. 
Y., its business, or part of it, and thereby taking on, in addition to 
its then business, a side Une or additional business. 

With this Xardell Company thèse claimants had been connected, and 
it is not doubted that they were anxious to hâve the business disposed 
of to and purchased by the Utica Pipe Foundry Company. It is not 
doubted that the Utica Pipe Foundry Company, through its authorized 
agents, seriously contemplated purchasing this property of the bank- 
rupt Company, the Xardell Company, and adding it as a side line to the 
business they were then conducting. An inventory of the property 
of the bankrupt company was then being taken, and it also appears 
that certain inquiries and investigations were under way. The claim- 
ants contend that on or about the 22d day of July, 1913, negotiations 
were had, and that it resulted in a definite and explicit agreement of 
hiring and terms of employment, payment, etc., for one year, and that 
the claimants entered on the performance of their duties under and 
pursuant to such employment, but that early in August the Utica Pipe 
Foundry Company repudiated its agreement and refused tliem em- 
ployment, and denied that a contract had been made. 

The représentatives of the Utica Pipe Foundry Company, or one 
of them, insists that during such negotiations it was explicitly and defi- 
nitely stated by him that the negotiations and proposai to hire and give 
employment was contingent on the Utica Pipe Foundry Company 
purchasing the property of said Xardell Company, then in bankruptcy, 
and taking over that business, and that this was understood. 

It cannot be doubted that the représentatives of the Utica Pipe Foun- 
dry Company at that interview expected that the said corporation, 
Utica Pipe Foundry Company, would be satisfied with the property of 
the Xardell Company and the prospects of the business, and would con- 
clude to take it over and add it to the business of the Utica Pipe 
Foundry Company. The claimants were very anxious that this should 
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be donc, and were also anxious to be employed in that same business 
by the Utica Pipe Foundry Company. There was a suggestion or a 
proposition that, in order to keep the business which had been conduct- 
ed by the Xardell Company alive and going, certain letters should be 
prepared and sent out. It cannot be denied that thèse claimants did 
very soon, and ahnost immediately after the 22d of July, prépare and 
send out certain letters assuming that the proposed purchase would 
be made, representing that it had been made, and giving orders on the 
strength thereof . The représentative of the Utica Pipe Foundry Com- 
pany testifies, however, that there was nothing definite or certain 
about this, and that the claimants were cautioned as to the ténor of 
the letters to be sent out, and that their employment and the taking over 
of the business and continuation of it by the Utica Pipe Foundry Com- 
pany was a matter not definitely settled upon. 

Thèse letters, or some of them, were sent out July 23, 1913, the day 
after the making of the alleged contract of employment; but letters 
sent out by thèse claimants the next day, stating, as the letters do : 

"We beg to advise you that our new organization has been completed, and 
within a few days we will be in position to take care of your requlrements 
in any quantity that you désire. Our capacity will be greatly inereased by 
additional equipment, and further by operatlng our own foundry both for 
gray iron or brass castings. Ample capital is provided, so that we will hâve 
no dlfflculty in taldng care of your orders and making prompt shlpment on 
such orders as you care to place with us. The writer sincerely hopes that 
you will favor us with the continuation of your business, and personally will 
assure you that you will be pleased with the manner in which we take care 
of your business" 

— do not show that the business had been taken over by the Utica Pipe 
Foundry Company, or that it had entered into a contract with either of 
the Xardells, even if such letters were written with the knowledge and 
approval of the Utica Pipe Foundry Company, which does not appear 
f rom the évidence. July 24th one or more letters were written by one 
of the Xardells, in which it was stated : 

"The writer begs to advise that the reorganization of our company has been 
completed by consolida ting with the Utica Pipe Foundry Company of this eity. 
This will give us idéal manufacturing facilities, as It is a large corporation 
with plenty of capital, and their equipment of machinery together with ours 
will give us a very large output. Operating our own foundry both for iron 
and brass makes us independent of outslde sources for material, and you can 
rest assured of very prompt deliveries. We are working on your patterns 
and dies to get an early start on your deliveries, as we understand that you 
will want deliveries in the latter part of August. Please forvvard order as 
soon as convenient, and make it out to Utica l'ipe Foundry Company, as our 
department will be kuown as the Automobile Parts Division." 

This letter just quoted was addressed by one of the Xardells, who 
signed it, to the Studebaker Corporation, Détroit, Mich. This letter 
does not appear to bave been communicated to or approved by the 
Utica Pipe Foundry Company. As matter of f act, no such reorganiza- 
tion of the Xardell Company had been completed by consolidating 
with the Utica Pipe Foundry Company. In point of fact, the prop- 
erty and business of the Xardell Company was never transferred to 
the Utica Pipe Foundry Company. It was in the hands of, and re- 
mained in the hands of, either a receJver or trustée in bankruptcy. 
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It may be that, if this court had seen and heard the witnesses who' 
gave conflicting testimony as to what the agreement actually was, it 
would hâve arrived at a différent conclusion from that reached by the 
spécial master. The spécial master both heard and saw the witnesses, 
and was therefore better able to arrive at a correct conclusion than is 
this court on conflicting testimony. The spécial master says that he 
thinks the witnesses intended, ail of them, to speak the truth as they 
understood and understand and remember it, but that he is satisfied 
there was a misunderstanding, and that the minds of the parties never 
met on an agreement employing either of thèse claimants. 

It would seem to this court that the Utica Pipe Foundry Company 
has the better of the argument, inasmuch as no writings were prepared 
or bills of sale executed transferring the property or business from the 
receiver or trustée in bankruptcy to the Utica Pipe Foundry Com- 
pany. It is évident that no reorganization had been accomplished and 
that no taking over or taking on of the business of the Xardell Com- 
pany had been perfected or completed. Until that was done it would 
seem unwise for the Utica Pipe Foundry Company to actually employ 
the two claimants hère to carry on that business as a part of their 
own. It would seem more probable that the agreement was to give 
them employment on the terms specified in case they did conclude to 
take over the business of the Xardell Company. This would seem 
more reasonable and businesslike. This is what one of the witnesses 
for the Utica Pipe Foundry Company says was the agreement and 
understanding, and that he repeated it distinctly more than once. 

[2] It has always been the practice of this court to adopt and ap- 
prove the findings of the référée or spécial master on questions of 
fact, where there was a sharp dispute in the testimony, unless it clearly 
appeared that the finding and conclusion was either unsupported by 
the évidence or clearly against the weight of the évidence. It is not 
enough that the court thinks it might itself hâve arrived at a différent 
conclusion. It must be satisfied on the record that the référée or 
spécial master was wrong in his conclusions. In this case this court 
cannot so say or find. It was a fair question of fact for the spécial 
master, who, as stated, saw and heard the witnesses, to décide. 

The f oUowing cases indicate clearly the duty of the court in dealing 
with a question of fact, where the évidence conflicts, or différent in- 
ferences may be drawn from a given or conceded state of facts: In 
re Knaszak (D. C.) 18 Am. Bankr. Rep. 187. 151 Fed. 503; In re 
Forth (D. C.) 18 Am. Bankr. Rep. 186, 151 Fed. 951 ; In re Simon 
& Sternberg (D. C.) 18 Am. Bankr. Rep. 204, 151 Fed. 507; In re 
Wheeler (C. C. A. 7th Circuit) 21 Am. Bankr. Rep. 262, 165 Fed. 
188, 91 C. C. A. 222; In re Hodge (D. C.) 205 Fed. 824; Gibson 
V. Samples (In re Harvey) 202 Fed. 743, 121 C. C. A. 620; Haines v. 
First National Bank, 203 Fed. 225, 121 C. C. A. 431; Davis v. 
Schwartz, 155 U. S. 631, 638, 15 Sup. Ct. 237, 239, 39 L. Ed. 289; 
Kimberley v. Ames, 129 U. S. 512, 524, 9 Sup. Ct. 355, 359, 32 L. 
Ed. 764; Singleton v. Felton, 101 Fed. 527, 42 C. C. A. 57. 

I think, therefore, that the report and findings of the spécial master 
should be approved and confirmed, and that there should be an order 
accordingly. 
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In re LIGHTHALL. 

(District Court, N. D. New York. March 29, 1915.) 

No. 347. 

1 Bankruptct <@=»438 — Discharge— Bffect. 

A discharge in bankruptey does net release the banknipt's estate, whlch 
exlsted and passed to his trustée in bankruptey, from liability to pay 
proved and allowed debts exlsting prior to the filing of the pétition. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 626; Dec. 
Dig. ®:=438.] 

2. Bankruptct <s=>4S8 — Efjtect or Closing of Estate. 

The closing of an estate in bankruptey does not transfer to the bank- 
rupt the tltle to unadministered assets, title to which has vested in the 
trustée. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 626; Dec. 
Dig. ®=»438.] 

3. Bankruptct <@=>148 — Propertt Passing to Trustée— Peopebty Becom- 

iNo Valuable aftbe Closing of Estate. 

A bankrupt scheduled as an asset of his estate a claim against S., who 
had previously made an assignment for the beneflt of creditors. S. owned 
an interest in an insuranee policy on the life of a third party, which was 
of little, if any, cash value, as it was subject to cancellation in certain 
contingencies and would lapse if premiums were not paid durlng the life 
of insured. The assignée continued to hold the poliey, and the trustée, 
without selling the claim against S. or disposing thereof, settled his ac- 
couuts and was discharged. The premiums on the policy were paid, but 
not by the bankrupt. The trustée did nothing indieating a purpose to 
abandon the claim or relnvest the bankrupt wlth title, except to report 
the elalm as worthless, and the bankrupt did nothing Indieating a pur- 
pose to take possession of the claim and exercise ownership over it. Held 
tliat, UDder Bankr. Act July 1, 1898, e. 541, | 70a, 30 Stat. 565 (Comp. St. 
1913, § 9654), vestlng in the trustée ail property which the bankrupt could 
hâve transferred or which might hâve been levled upon and sold under 
judicial process against him, and ail rights of action arising upon con- 
tracts, where upon insured's death the amount of S.'s interest In the policy 
was paid to his assignée for distribution, the dividend on the bankrupt's 
claim belonged to the estate in bankruptey, and was not property acquired 
by the bankrupt after the adjudication, and henee the estate could be 
reopened for the administration of such dividend, under section 2, subd. 
8 (Comp. St. 1913, § 9586), authorizing bankruptey courts to reopen estâtes 
closed before being fuUy administered. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 194, 625; 
Dec. Dig. <g=5l48.] 

In Bankruptey. In the matter of John H. Lighthall, bankrupt. On 
an application to vacate an order reopening the estate, and for the pay- 
ment to Mary J. Lighthall, administratrix of the bankrupt, of certain 
money. Motions denied. 

This is an application by Mary J. Lighthall, as administratrix of the estate 
■of John H. Lighthall, the above-named bankrupt, in her own behalf and that 
of her coadmlnistratrix, for an order of this court vacating an order hereto- 
fore made openlng the estate of the above-named bankrupt, on the ground 
it had not been fully administered, and also directing Harry P. Pendrick, the 
trustée of the estate in bankruptey of said John H. Lighthall, to pay over to 
said administratrices the sum of $349.25 whlch came to the hands of the said 
trustée on or about February 15, 1915, on the ground, principally, that the 

.fisaPor other cases see same topio & KEY-NUMBER in aJl Key-Numbered Digests & Indexes 
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estate of the bankrupt had been fully administered, and that the sald sum ot 
$349.25 was "after-acquired property" ; that Is, property acquired by the bank- 
rupt after he was adjudicated a bankrupt. 

Rockwood & McKelvey, of Saratoga Springs, N. Y., for petitioners. 
Corliss Sheldon, of Saratoga Springs, N. Y., for trustée in bank- 
ruptcy. 

RAY, District Judge (after stating the facts as above). On or about 
the 9th day of January, 1901, John H. Lighthall filed his voluntary 
pétition in bankruptcy in this court, and such proceedings were had 
that he was adjudicated a bankrupt and said Harry P. Pendrick was 
duly appointed and quaHfied as trustée of his estate in bankruptcy. 

In the schedules filed by such bankrupt there was set forth and stated 
as an asset of the estate a claim of $1,187 held and owned by said 
John H. lyighthall against one Moses C. Smith, who had then made 
an assignment for the benefit of his creditors to one John H. Hall. 
The assignée of Lighthall had paid on this claim a dividend of 50 
per cent. At the time said Lighthall was so adjudicated a bankrupt, 
said Moses C. Smith was the owner of a one-fourth interest in a life 
insurance policy of $5,000 on the life of one Frederick M. Smith. It 
was due and payable on the death of said Frederick M. Smith, and, 
of course, would lapse if the premiums were not paid, and was sub- 
ject to cancellation in certain contingencies. At that time it was of 
not much cash value, if of any value. How long premiums would 
hâve to be paid was not known. 

The trustée in bankruptcy of Lighthall did not sell said claim, or 
make any disposition thereof. The assignée of Moses C. Smith, who 
owed Lighthall, made no disposition of such policy, but continued to 
hold same. About July 3, 1903, the estate of said Lighthall in bank- 
ruptcy was closed and the accounts of the trustée settled, and he was 
discharged. No order was made transferring the claim against Moses 
C. Smith back to the bankrupt, Lighthall, or disposing of it in any 
way. Thereafter, and on or about the 4th day of October, 1906, said 
John H. Lighthall, the bankrupt, died intestate, and the said Mary 
J. Lighthall, his widow, and one LilHan E. Roach, were duly appointed 
administratrices of his estate. Payments on the said policy of insur- 
ance were kept up and it remained in force. Said Frederick M. Smith, 
on whose life said policy of insurance was issued, died in the year 
1913, and said one-fourth interest therein so owned by said Moses 
C. Smith was paid to said John H. Hall as assignée of said Moses C. 
Smith, who was so indebted to said Lighthall and to his trustée in 
bankruptcy on his appointment as such. 

February 2, 1915, on pétition of B. J. Murray, a creditor of said 
John H. Lighthall, existing at the time of said adjudication and who 
presented his claim, but was not paid, the District Judge of the North- 
ern District of New York, where said bankruptcy proceedings were 
had, made an order reopening the said bankruptcy proceedings, on the 
ground said estate in bankruptcy had not been fully administered. 
February 15, 1915, the County Court of the County of Herkimer, 
N. Y., having jurisdiction of the estate of Moses C. Smith and of 
his assignée, Hall, made an order and decree directing said assignée 
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to pay to said Harry P. Pendrick, as trustée in bankruptcy of said 
John H. Lighthall, said trustée having given a new bond, the sâid 
sum of $349.25, the dividend on said daim of said John H. Lighthall 
on the settlement of the accounts of said assignée of Moses C. Smith, 
and which dividend was made possible by the death of said Frederick 
M. Smith and the payment of said policy of life insurance, and pur- 
suant to said order or decree said sum or dividend was paid to said 
trustée in bankruptcy accordingly. The said administratrices of the 
estate of said John H. Lighthall claim said money, and move to hâve 
the order reopening the estate in bankruptcy of John H. Lighthall re- 
voked or set aside, and the trustée directed to pay such money to 
them. 

The contention is that such estate in bankruptcy had been fully 
administered, as the claim against Moses C. Smith was of no value 
when the estate was closed, as stated, and that the interest in such 
fund paid on the policy of insurance and derived in the manner and 
through the channels mentioned was and is after-acquired property — 
that is, property acquired by Lighthall, or his estate, subséquent to 
the time he was adjudicated a bankrupt — and that it goes, not to his 
trustée in bankruptcy, but to the administratrices of his estate for dis- 
tribution to his widow and next of kin entitled thereto, if any, after 
payment of creditors whose claims came into being after Lighthall 
filed his pétition in bankruptcy. 

[Ij2] It should be stated that Lighthall was discharged in bank- 
ruptcy, but this did not release his estate, which existed and passed 
to his trustée in bankruptcy, from liability to pay the proved and al- 
lowed debts existing prior to the filing of the pétition in bankruptcy. 
The closing of the estate in bankruptcy did not operate to transfer 
the title of unadministered assets, the title to which had vested by 
opération of law in the trustée, back to the bankrupt. If such were 
the effect of closing the estate of a bankrupt, it would be of no avail 
to reopen the estate when not fully administered. If title to property 
vested in the trustée is divested by closing the estate before it is fully 
administered, there would be nothing to administer after the reopen- 
ing, and reopening the estate would be of no avail to creditors who 
existed prior to adjudication and who duly proved their claims. 

[3] Subdivision 8 of section 2 of the Bankruptcy Act vests the 
bankruptcy court with power to "close estâtes whenever it appears that 
they hâve been fully administered, by approving the final accounts 
and discharging the trustées, and reopen them whenever it appears 
they were closed before being fully administered," Is this money 
in question "after-acquired property?" The claim or demand against 
Moses C. Smith and his assignée in the state court under the gênerai 
assignment laws of the state of New York existed when the pétition 
in bankruptcy was filed, and it was duly scheduled as an asset of the 
bankrupt's estate, and title thereto vested in the trustée when duly 
qualified. Section 70a of the Bankruptcy Act provides : 

"The trustée of the estate of a bankrupt, upon hia appointaient arifl quali- 
fication, and his successor or successors, if he shall hâve one or more, upon 
his or their appointment and qualification, shall in tum be vested by opéra- 
tion of law with the title of the bankrupt, as oî the date he was adjudged 
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a bankrupt, except In so far as It Is to property whlch Is exempt, to ail (1> 
documents relatlng to his property ; * * * (5) property which prior to the 
filing of the pétition [in bankruptcy] he eould by any œeans hâve transferred 
or which might hâve been levied upon and sold under judicial process against 
him ; • * * (6) rights of action arising upon contracta. • » • " 

There was no composition in this case, and, as stated, no disposi- 
tion was made by the trustée or court of the claim against Smith. 
Title remained in him, or in the estate. The bankrupt, Lighthall, 
prior to his death and after bankruptcy, did nothing, made no pay- 
ment of premium on the policy of insurance in whole or in part, to 
keep the policy alive or give value to the claim against Moses C. 
Smith. It is, of course, true that this claim against Moses C. Smith, 
owned by the estate in bankruptcy and held by the trustée for the ben- 
efit of those creditors who had proved their claims in the bankruptcy 
proceeding, increased in value as the premiums on the life insurance 
policy were paid and Frederick M. Smith, the insured, grew older; 
but the bankrupt, John H. Lighthall, put no money into it. He did 
nothing to increase the value of the claim. He did not own it. He 
had surrendered the claim to the trustée in bankruptcy of his estate, 
of vi^hich this claim was a part. So far as Lighthall and his estate is 
concerned, this increase in value of this claim was the resuit of the 
work of other and outside parties, and their acts were not of his pro- 
curement, or done for his benefit. He had no part in them. This 
claim was not his. He had no interest in it. Ail increase in its value 
inured to the benefit of his trustée in bankruptcy, for the benefit of 
the creditors of Lighthall, who existed as such prior to the bankruptcy, 
and who had proved their claims. 

If a bankrupt, on filing his pétition in bankruptcy, owns a note of 
$1,000 against B., and schedules it as an asset, and B. is at the time 
worthless and unable to pay it, or any part of it, the note is an as- 
set, and title passes to and vests in the trustée, when appointed and 
qualified. It remains there until sold or disposed of. If the estate 
is closed, and the trustée discharged, his title is not divested and title 
revested in the bankrupt. If later B. falls heir to $10,000 and be- 
comes able to pay the note, and is ready and willing to pay, to whom 
shall he pay? Who may sue and collect on the note, and for whose 
benefit is the payment, if voluntarily made, or the recovery, if success- 
ful suit is brought, to inure? As to the one owing the debt to the 
trustée in bankruptcy his property is "after-acquired property" ; but 
as to the bankrupt himself it is not "after-acquired property." It is 
not his, and he bas had nothing to do with producing or acquiring it. 
Lighthall had no interest in this policy of life insurance, and no own- 
ership in it or in its proceeds when coUected, except that indirectly 
he had an interest to bave the dividend due from the assignée of 
Moses C. Smith paid to the trustée in bankruptcy and applied in ré- 
duction of the claims owed by him when he filed his pétition in bank- 
ruptcy. This daim against Moses C. Smith was not burdensome prop- 
erty and there was no disclaimer. 

It is true, of course, that the trustée only acquires title to such prop- 
erty as was owned by the bankrupt at the time the pétition in bank- 
ruptcy wa? filed; but hère the claim against Moses C. Sitdth was 
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the property acquîred, and he and the estate in bankruptcy represented 
by him were entitled to any accretion or increase in value, certainly 
any increase in value not due to some act or outlay of money or 
labor made by the bankrupt himself, after the pétition was filed. And 
even an increase in the value of an asset, title to which has passed 
to the trustée, due to or caused by the voluntary act of, or outlay of 
money by, the bankrupt after the pétition was filed would undoubt- 
edly inure to the benefit of the estate in bankruptcy and not the bank- 
rupt. But this is aside from the question at issue hère, as there was 
no abandonment of the claim against Moses C. Smith, and no exer- 
cise of ownership over it by the bankrupt or his personal représenta- 
tives after his death and their appointment. The case is not covered 
by First National Bank of Jacksboro v. Lasater, 196 U. S. 115, 117- 
119, 25 Sup. Ct. 206, 49 L. Ed. 408, or Sparhawk v. Yerkes, 142 U. 
S. 1, 12, 12 Sup. Ct. 104, 35 L. Ed. 915, or Dushane v. Beall, 161 U. 
S. 513, 516, 16 Sup. Ct. 637, 639, 40 L. Ed. -791. 
In Dushane v. Beall, supra, the court said : 

"If with bnowledge of the facts, or being so sltuated as to be chargeable 
with such knowledge, an assignée [m bankruptcy] by deflnite déclaration or 
distinct action, or forbearance to act, Indicates, In vlew of ttie particular cir- 
cumstances, bis eliolce not to take certain property, or if, in the language of 
Ware, J., in Smith v. Gordon [Fed. Cas. No. 13,052], he, with such knowl- 
edge, 'stands by without asserting his claim for a length of tlme, and allows 
third persons in the prosecution of thelr légal rights to acquire an interest 
in the property,' then he may be held to bave waived the assertion of his 
claim thereto. In Sparhawk v. Yerkes [142 U. S. 1, 12 Sup. Ct 104, 35 L. 
Ed. 915] we held that as the conduct of the assignées was such as to show 
that they did not intend to take possession of the assets in controversy, as 
they avoided assuming any liability in respect thereof, and as they allowed 
the bankrupt after his discharge by the expenditure of labor and money to 
save the assets and render them valuable, they could not be permitted to as- 
sert title against him." 

But hère the trustée in bankruptcy was not called upon to act until 
the death of Frederick M. Smith, as he could do nothing other than 
he did, and the bankrupt did nothing, and made no outlay of time, 
labor, or money. Nothing was done by the trustée showing a pur- 
pose to abandon the claim, and nothing was done by the bankrupt 
evincing a purpose to take possession of the claim and exercise own- 
ership over it. Mère delay in not attempting to collect an uncollecti- 
ble claim, and truthfuUy reporting it as of no value when accounting 
to the court, in the absence of action by the bankrupt in asserting own- 
ership over it, cannot be held to constitute an abandonment of the 
claim or a reinvestment of title thereto in the bankrupt. There was 
no declination of or refusai to accept title to the claim, and the cir- 
cumstances évince no purpose of the trustée to abandon it, or of the 
bankrupt to assert ownership over it. In re Frazin et al., 183 Fed. 28, 
105 C. C. A. 320, 33 L,. R. A. (N. S.) 745, was the case of a lease, 
which, under Bankr. Act July 1, 1898, c. 541, § 70a, 30 Stat. 565 
(Comp. St. 1913, ,§ 9654), stands on a différent footing. See, also, 
Sessions v. Roimdka, 145 U. S. 29, 39, 12 Sup. Ct. 799, 36 L. Ed. 
609. 

There was nothing the trustée in bankruptcy could hâve done, or 
could do, except to report to the court, and hâve his accounts settled, 
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and awaît results. He was not bound to sell this claim, then substan- 
tially worthless, at the péril of being held to hâve abandoned it to 
the bankrupt. In Buckingham v. Buckingham, 36 Ohio St. 68, it was 
held that, when a trustée declined to take a debt or claim due to 
the bankrupt, it became tlie bankrupt's right to sue upon and collect 
it himself. But hère there was no declination. 

My conclusion is that the motions must be denied. So ordered. 



In re DRBUIL & CO. 

(District Court, E. D. Louisiana. April 8, 1915.) 

No. 1725. 

1. Bankbuptct <S=>143 — Titlb of Trustée — Life Instibance Polioiics. 

Only tlie cash surrender value of a llfe Insurance policy as o( the date 
of tlie adjudication passes to insured's trustée in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 
202, 213-217, 223, 224 ; Dec. Dig. ■S=143.] 

2. Insurance ®=3586 — Life Insurance— Vested Inteeest of Benepiciary. 

Under an endowment Insurance policy providing for payment of the 
amount thereof at the expiration of 20 years to insured or his esecutors, 
administrators, or assigns, witU a proviso that if insured dies within such 
period payment is to be made to his wlfe if she survives him, the v^ife 
has a vested right in the policy, of which she canuot be deprived without 
her consent. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. | 1470; De& 
Dig. ©=>58e.] 

ô. Bankbuptct <gx=»143 — Titlk of Trustée— Life Insurance Policies. 

Upon the bankruptcy of the holder of such a policy, the rights in the 
policy of the bankrupt and the beneflciary may be determined by an actu- 
ary under the priuciples applying to life insurance generally, and the 
interest of the bankrupt may then be sold unless redeemed by him. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 
213-217, 223, 224; Dec. Dig. <©=»143.] 

In Bankruptcy. In the matter of Dreuil & Co., bankrupts. On ap- 
peal by the trustée f rom an order of the référée. Order amended and 
affirmed. 

Hall, Monroe & Lemann, of New Orléans, La., for trustée. 
Charles A. Butler, of New Orléans, La., for bankrupts. 

FOSTER, District Judge. In this case it appears that the members 
of the bankrupt firm, Joseph and Raymond Dreuil, surrendered certain 
policies of life insurance, and subsequently their wives proceeded 
against the trustée by way of rule to hâve the said policies turned over 
to them as their paraphernal property. The referee's judgment as to 
some of the policies is not objected to, but with regard to certain poli- 
cies in the Penn Mutual Life Insurance Company of Philadelphia 
the référée found that thèse policies had cash surrender values which 
the trustée might recover, but that the wives also had vested interests 
in the cash surrender values of thèse policies, of which they could not 

®=>Fûr other cases see same topic &. KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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be divested, and directed the trustée to ascertain the relative equities 
and make distribution accordingly. From this order the trustée has ap- 
pealed. 

The policies in question are known as endowment policies, and the 
full amount is made payable at the expiration of 20 years to the in- 
sured, or his executors, administrators, or assigns, with the proviso 
that, if the insured die before this date, payment is then to be made to 
his wife (naming her) if she survive him. The policies provide for 
certain loan and cash surrender values, and it is shown that the Com- 
pany has actually loaned certain sums to the bankrupts on ail of them, 
but there is a further cash surrender or loan value on each of them. 

[ 1 ] It may be considered settled that only the cash surrender value 
of a life insurance policy passes to the trustée, and this must be as- 
certained as of the date of the adjudication. Hiscock v. Mertens, 205 
U. S. 202, 27 Sup. Ct. 488, 51 L. Ed. 771 ; Burlingham v. Grouse, 228 
U. S. 459, 33 Sup. Ct. 564, 57 L. Ed. 920, 46 L. R. A. (N. S.) 148; 
Everett v. Judson, 228 U. S. 474, 33 Sup. Ct. 568, 57 L. Ed. 927, 46 
L. R. A. (N. S.) 154. 

[2] In so far as the law of Louisiana is concerned, it may also be 
considered settled that where a policy is of the semitontine variety, as 
in this case, the beneficiary has a vested right in the policy, of which 
she cannot be deprived without her consent. Lambert v. Penn Mutual 
Life Ins. Co., 50 La. Ann. 1027, 24 South. 16. 

[3] And where the policy is terminated before its maturity, the 
rights of both the insured and the beneficiary may be determined by an 
actuary under the principles applying to life. insurance generally. Carr 
y. Hamilton, 129 U. S. 252, 9 Sup. Ct. 295, 32 L. Ed. 669. 

The décision of the référée in this case was correct and in keeping 
with the weight of authority, though there are cases to the contrary. 
The trustée will probably expérience no difficulty in inducing the actu- 
aries of the company to work out the relative interests of the benefi- 
ciary and the bankrupt, and when that is donc the bankrupt may be 
granted the right to redeem the policy within 30 days, in default of 
which the trustée will be directed to sell his interest in the policy. 

The order of the référée will be amended to conform to the above 
views, and, as amended, will be affirmed. 



ELLIOTT VARNISH CO. v. SBAKS, ROEBUCK & CO. 

(District Court, N. D. Illinois, B. D. March 26, 1915.) 

No. 248. 

1. Tbade-Maeks and Tradk-Names <g=>8 — Woeds Subject to Appbopeia- 

lŒON. 

Tiie registered trade-mark "Roof Leak," used in connection with roof 
paint, was valid. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 12; Dec'Dig. <S=98.] 

^=For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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2. Trade-Maeks and Trade-Names i@=>59 — Infeingement — Similaeitt of 

Names. 

The registered trade-mark "Roof Leak," used In connection wlth sales 
of roof paint, was infrlnged by the use of the words "Never Leak" in con- 
nection witli sales of a simllar paint, as tbey suggested the same idea. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
DIg. §§ 68-72 ; Dec. Dig. <g=559.] 

3. Tbade-Maekb and Trade-Names <S=»40 — Conteact fob Use of ïeade- 

Mark — Tebmination. 

Where complainant, selling paint under the trade-mark "Roof Leak," 
contracted for a sale of its product by défendant, a mail order house, un- 
der the name of "Never Leak," defendant's right to use the words "Never 
Leak" did not outlast the contract, which had no further opération from 
the time It ceased to order complainant's product 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 45 ; Dec. Dig. ©=»40.] 

In Equity. Suit by the Elliott Varnish Company against Sears, Roe- 
buck & Co. Decree for complainant. 

Walter H. Chamberlin, of Chicago, III., for complainant. 
Miller & Chindahl and Lincoln B. Smith, ail of Chicago, 111., for 
défendant. 

SANBORN, District Judge. This is a suit brought on a registered 
trade-mark for "Roof Leak." Jurisdiction also exists by reason of 
diverse citizenship, the amount in dispute also being in excess of 
$3,000, exclusive of interest and costs. The évidence shows that 
complainant has spent a very large sum, probably $50,000, in adver- 
tising the material covered by the trade-mark, and has sold it to 
jobbers throughout the country in large quantities. Défendant, a mail 
order house in Chicago, 111., is selling a roof paint under the name of 
"Never Leak," and this is alleged to be an infringement. 

It appears that in March, 1909, complainant and défendant made 
a verbal contract with each other for the sale by défendant of com- 
plainant's product by the name of "Never Leak," and under this ar- 
rangement défendant sold the same for a short time, and then dis- 
continued ordering further supplies of paint from complainant, but 
continued to use the trade-name "Never Leak" in its catalogue to ad- 
vertise paint supplied by other persons. There was no agreement be- 
tween the parties that the défendant should hâve any right to use the 
words "Never Leak" upon any goods other than those furnished by 
complainant. 

[ 1 ] I think the trade-mark is valid, under the cases cited in Hop- 
kins on Trade-Marks, 96, among which the following hâve been sus- 
tained: "Cream," referring to baking powder; "Snowflake," referring 
to crackers or bread ; "Anti-Washboard," suggesting soap ; "Bacco 
Curo" and "No To Bac"; "Baffle," referring to safes; "Balm of a 
Thousand Flowers," a cosmetic; "Slate," a roof paint; and "Swan- 
down," a face powder. 

[2,3] "Never Leak" obviously suggests the same idea as "Rooi 
Leak," when applied to a paint, and I think it is an undoubted in- 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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fringement. The use made of the words "Never Leak" by the de- 
fendant with complainant's consent did not outlast the verbal contract 
between them, which had no further opération from the time défend- 
ant ceased to order complainant's product. The case of Société des 
Huiles d'Olive v. Rorke, 5 App. Div. 175, 39 N. Y. Supp. 28; Id., 82 
Hun, 611, 31 N. Y. Supp. 51,^ does not establish any différent rule. 
There should be a decree establishing complainant's exclusive right 
to the use of the words "Roof Leak," or any words of similar import, 
as a trade-mark for liquid roofing paint or coating, that the défendant 
has inf ringed such trade-mark by the use of the words "Never Leak" 
and by simulating the labels and advertising matter of the complain- 
ant, and for a permanent injunction, damages, and costs, as prayed 
for in the bill of complaint. 



THE MASON. 

THE CASCADE. 

(District Court, W. D. New York. Febniary 27, 1915.) 

TowAGE <S=>11 — Gbotjnding or Tow — Liabilitt op Tugs. 

Two tugs, jolntly engaged In towing a large laden steamer, wlthout 
Power at the time, Into Buffalo river, held in fault for her groundlng 
near the north side of the channel, in that when It was seen that, owlng 
to the current, she was inclined to move to the northward, they were 
négligent in not keeping her further to the south, where there was ample 
depth of water. 

[Ed. Note. — For other cases, see Towage, Cent Dig. §g 11-23; Dec. 
Dig. <S=>11.] 

In Admiralty. Suit by the Kinsman Transit Company, owner of 
the steamer Matthew Andrews, against the steam tugs Mason and 
Cascade; Hand & Johnson Tug Line, claimant. Decree for libelant. 

Van Iderstine, Duncan & Barker, of New York City, for libelant. 
Brown, Ely & Richards, of Buffalo, N. Y., for claimant. 

HAZEL, District Judge. On March 13, 1909, the large freight 
steamer Matthew Andrews, whose length over ail was 552 feet, and 
whose beam was 56 feet, grounded on a shoal or bank on the north- 
erly side of the defined channel, 325 feet wide and 19 feet deep, lead- 
ing into Buffalo river. The injured steamer was without motive power 
at the time of the mishap, and her wheel was lashed. She contained 
340,000 bushels of grain, and had been anchored the preceding winter 
at the middle gap of the breakwater, a short distance from the en- 
trance to Buffalo river. She was in tow of the tugboats Mason and 
Cascade, bound for a grain elevator, where she was to be unloaded. 

The évidence is that the tugs, which were jointly in charge of the 
towing service, permitted the steamer to deviate from her course in 

1 Eeported in f ull in the New York Supplément ; reported as a mémorandum 
décision without opinion in 82 Hun, 611. 

4=3Par other cases see aame topic & KEY-NUMBER iD ail Key-Numbered Digests & Indexes 
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the channel and to ground on the north side thereof, a short distance 
from the piers. To excuse the tugboats it is claimed that the towing 
service was performed in the ordinary way, the steamer being prop- 
erly turned into the channel heading into Buffalo river, but that, not- 
Virithstanding ail efforts of the tugs, which were large and power- 
ful, a sudden and unexpected current carried the steamer onto a shoal 
at the dumping ground, where she was held fast. 

The argument is that an unusually strong current struck the tow 
without warning to the masters of the tugs, that the strength and 
variation of the current could not hâve been foreseen, and that ac- 
cordingly the tugs should not be held responsible. But I think the 
joint liability of the tugs Mason and Cascade, for failure to exercise 
proper skill and précaution commensurate with the requirements of 
the situation, is fairly shown by the évidence. There was ample depth 
of water for a distance of about 50 feet to the southward of the south- 
erly line of the channel, so that the steamer could hâve been taken 
farther south as the exigencies of the situation required. Moreover, 
when the tugs left the breakwater, it was perceived that the current 
was first on the steamer's beam, then under her stern, and that after 
she turned into the channel it was again on her beam. This would 
seem to négative the claim that the current became unusually severe 
without notice to respondent. 

The situation is such, I think, as to make applicable the rule that 
a tug impliedly represents that she has sufficient power and capacity 
to safely perform the towing service undertaken by her; that she is 
acquainted with the channel, the shoals and banks, together with the 
submerged obstructions ; and that she is regardf ul of the ordinary 
conditions of the weather and the strength of the tides and currents. 
Spencer on Marine Collisions, p. 269. As the steamer was entirely 
under the control of the tugs, her wheel being lashed and her power 
shut off, there was no duty whatever resting upon her. 

This case is distinguishable from The Winnie, 149 Fed. 725, cited 
by proctor for respondent, whereiri the court held that négligence 
would not be presumed in a case where the injury was not otherwise 
accounted for. I think the tugboats are chargeable with négligence 
because of their failure to haul the steamer to the southward when 
they saw an inclination on her part to favor the north side of the chan- 
nel. 

Decree for libelant, with costs. 
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CADILLAC JMOTOR CAR CO. v. JOHNSON. 

(Circuit Court of Appeals, Second Circuit. March 9, 1915.) 

No. 187. 

1. Négligence <S=>27 — Liability of Manufacturers of Articles Causing 

Injuey. 

A manufacturer of automobiles, wliicli purchased tlie wlieels used on 
Its automobiles, was not liable to an injured person, who purchased an 
automobile manufactured by it from a dealer, and who liad no contractual 
relations witb it, for its négligent failure to discover that one of the 
wbeels was defeetive, since, while one who manufactures articles in- 
herently dangerous is liable to third parties injured by such articles, un- 
less he exercises reasonable care, one who manufactures articles danger- 
ous only if defectlvely made is not liable to third parties for injuries, ex- 
cept in case of willful injury or fraud. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 25; Dec. Dig. 
<S=>27. 

Liabilities of manufacturers and vendors of injurious substances or de- 
feetive machinery aud appliances for injuries to persons other than im- 
médiate vendees, see note to Standard Cil Co. v. Murray, 57 C. C. A. 5.] 

2. Négligence <©=327 — Liability of Manufacttjkek — False Repbesenta- 

tions — availability. 

Even though an automobile manufacturer's prospectus represented that 
it mauufactured the wheels of its automobiles, when in fact it purchased 
them from a manufacturer of wheels, such représentation was not avail- 
able to a purchaser from a dealer in automobiles, who had no contractu- 
al relation with the automobile manufacturer, in an action by him for 
injuries. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. § 25 ; Dec. Dig. 
<S==o27.] 

S. Négligence iS=»124 — Actions for Injuries — Evidence. 

In an action against an automobile manufacturer, which purchased the 
wheels of its automobiles from the S. Co., for injuries sustained by a 
purchaser from a dealer, due to a defect in one of the wheels, it was er- 
ror to exclude évidence as to the practice of manufacturers of automo- 
biles and of the trade concerniug the examination of wheels, even on the 
theory, on which the case was tried, that the manufacturer was liable 
if it knew or ought to hâve discovered that the wheel was weak and in- 
sufflcient. 

[Ed. Note. — For other cases, see Négligence, Cent Dig. §§ 235-238; 
Dec. Dig. ®=3l24.] 

4. Négligence ig=»124 — Actions for Injuries — Evidence. 

In such action défendant should hâve been allowed to show what In- 
quiries it made as to the S. Co. before contracting with it for wheels, 
what answers it received, what réputation that company had as manu- 
facturers, that their wheels were as high priced, if not higher priced, 
than any in the market, and that no prior accident had ever been heard of. 
[Ed. Note.— For other cases, see Négligence, Cent. Dig. §| 235-238; 
Dec. Dig. <g=>124.] 

Coxe, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the North- 
ern District of New York. 

For opinion below, see 197 Fed. 485. 

«=3For other cases see «une toplc & KSY-NUMBER in ail Key-Numbered Digests A Indexes 
221 F.— 61 
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William Van Dyke, of Détroit, Mich., for plaintiff in error. 
Homer J. Borst^ of Schenectady, N. Y. (A. J. Nellis, of Albany, N. 
Y., of counsel), for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. In March, 1909, Johnson, the plaintifï be- 
lovv, bought of a dealer an automobile known as the Cadillac motor 
model 30, manufactured by the défendant. In July of the same year, 
while driving at from 12 to 15 miles an hour, the front right wheel 
broke, the car turned over, and Johnson sustained most serions injuries. 
He brought this suit to recover damages therefor, charging the de- 
fendant with simple négligence in respect to the wheel. There can be 
no question that the wheel was made of dead and "dozy" wood, quite 
insufficient for its purposes. 

There was no contractual relation between the plaintiff and the de- 
fendant. The défendant bought the wheels it used of the Schwarz 
Company and in its prospectus stated : 

"The Cadillac Company manufactures Cadillac cars almost In their entirety. 
It opérâtes its own foundries, both iron and brass, Its pattern shops, sheet 
métal shops, machine shops, gear cutting plant, palnting, finishing, andup- 
holstering departments. It makes its own motors, its own transmissions, Its 
own radiators, hoods, and fenders. It makes even the small parts, cap serews, 
bolts, and nuts. There is not one of the millions of pièces manufactured an- 
nually which does not pass the scrutiny of tralned Inspectors — trained in ac- 
cordance with the high Ideals of the Cadillac organlzation." 

"Wheels. The wheels are the best pbtainable and equal to those used on 
the highest priced cars. They are of the artillery type, made from well- 
seasoned second growth hickory, with steel hubs. The spokes are of ample 
dimensions to Insure great strength." 

The plaintiff said of this prospectus that he had "looked it over" be- 
fore he bought the car. 

[1] The trial judge proceeded throughout the case on the theory 
that, though an automobile is not inherently a dangerous thing, it be- 
comes so if fitted with a weak and insufficient wheel, and if the de- 
fendïmt knew, or ought to hâve discovered, that the front right wheel 
was such, then, especially in view of its prospectus, it was liable in 
damages to the plaintiff, although it had no contractual relations with 
him. 

We do not understand this to be the law. So far as third parties are 
concerned, the liability of manufacturers is as follows : 

One who manufactures articles inherently dangerous, e. g., poisons, 
dynamite, gunpowder, torpedoes, bottles of water under gas pressure, 
is liable in tort to third parties which they injure, unless he prove that 
he has exercised reasonable care with référence to the article manu- 
factured. Thomas v. Winchester, 6 N. Y. 397, 57 Am. Dec. 455 ; Tor- 
gesen v. Schultz, 192 N. Y. 156, 84 N. E. 956, 18 L. R. A. (N. S.) 726, 
127 Am.. St. Rep. 894; Willson v. Faxon, 208 N. Y. 108, 101 N. E. 
799, 47 E. R. A. (N. S.) 693, Ann. Cas. 1914D, 49. In the Torgesen 
Case Willard Bartlett, J., said : 

, "It is manifest ijiat there was no contract relation between the plaintiff 
and the défendant, but the défendant is sought to be held liable under the 
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doctrine of Thomas v. Winchester, 6 N. Y. 397, and simllar cases, based upon 
the duty of the vendor of an article dangerous in its nature, or llkely to be- 
come so in the course of the ordinary usage to be eontemplated by the vendor, 
either to exercise due care to warn users of the danger, or to take reasonable 
care to prevent the article sold from proving dangerous when subjected only 
to custoinary usage. The principle of law invoked is that which was well 
stated by Lord Justice Cotton in Heaven v. Pender, L. R. 11 Q. B. D. 503, as 
follows; 'Any one who leaves a dangerous instrument, as a gun, in such a 
way as to cause danger, or who without due warning supplies to others for 
use an instrument or thing which to his knowledge, from its construction or 
otherwise, is in such a condition as to cause danger, not necessarily incident 
to the use of such an instrument or thing, is liable for injury caused to 
others by reason of his négligent act' " 

On the other hand, one who manufactures articles dangerous only 
if defectively made, or installed, e. g., tables, chairs, pictures or mir- 
rors hung on the walls, carriages, automobiles, and so on, is not liable 
to third parties for injuries caused by them, except in case of willful 
injury or fraud. Loop v. Litchfield, 42 N. Y. 351, 1 Am. Rep. 513; 
Losee v. Clute, 51 N. Y. 494, 10 Am. Rep. 638; Kuelling v. Roderick 
Lean Co.. 183 N. Y. 78, 75 N. E. 1098, 2 L. R. A. (N. S.) 303, 111 
Am. St. Rep. 691, 5 Ann. Cas. 124. In the latter case Vann, J., said: 

"A land roller is an implement not ordinarily dangerous, but one with a 
détective tongue, when the defect is thoroughly concealed for the purpose of 
maklng a better sale, may tum out to be as dangerous as a cartridge loaded 
with dynamite, instead of gunpowder. Llabillty in this case rests on the 
simple extension of the well-established principle that the maker of an ar- 
ticle inherently dangerous, but apparently safe, who puts It on the market 
without notice, is liable to one injured while using it, to the maker of an 
article, not inherently dangerous, who made It dangerous by his own act, but 
so concealed the danger that it could not be discovered, and put it on the 
market to be sold and used as safe. The extension is logical and consistent 
with the authorities, for if the Implement is not Inherently dangerous, but 
the use thereof is made dangerous by a defect wrongfuUy concealed, the re- 
suit is the same and the motive worse." 

Thèse distinctions are recognized in Savings Bank v. Ward, 100 U. 

S. 195, 204, 25 h. Ed. 621 ; Huset v. Case Threshing Co., 120 Fed. 

. 865, 57 C. C. A. 237, 61 L. R. A. 303 ; Pennsylvania Railway Co. v. 

Hummel, 167 Fed. 89. In the first of thèse cases Mr. Justice Clifïord 

says: 

"Pharmaclsts or apothecaries, who compound or sell mediclnes. If they 
carelessly label a poison as a harmless medicine, and send it so labeled into 
the market, are liable to ail persons who, without fault on their part, are 
injured by using it as such medicine, in conséquence of the false label ; the 
rule being that the liability in such a case arises, not out of any eontract or 
direct privity between the wrongdoer and the person injured, but out of the 
duty which the law imposes on him to avoid acts in their nature dangerous 
to the lives of others. He is liable, therefore, though the polsonous drug with 
the label may bave passed through many intermedlate sales before it reaehed 
the hands of the person injured. Thomas v. Winchester, 6 N. Y. 397, 410 [.57 
Am. Dec. 455]. Such an act of négligence being imminently dangerous to the 
lives of others, the wrongdoer is liable to the injured party, whether there be 
any coutract between them or not. Where the wrongful act is not immediate- 
ly dangerous to the lives of others, the négligent party, unless he be a pub- 
lic agent in the performance of some duty, is in gênerai liable only to the 
party with whom he contracted, and on the ground that négligence is a breach 
of the eontract Collis v. Selden, Law Rep. 3 C, P. 496. Builders of a publie 
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work are answerable only to their employers for any want of reasonable care 
and skillin executing their contract, and they are not liable to tliird persons 
for accidents or injuries whicti may happen to tliem from imperfections of 
tlie structure after ttie same is completed and bas been accepied by the em- 
ployers. Mayor, etc., of Albany v. CunlifC, 2 N. Y. 165, 174. Misfortune to 
tliird persons not parties to the contract would not be a natural aud neces- 
sary conséquence of the builder's négligence, and sucli négligence is not an 
act imminently dangerous to human llfe. Ijoop v. Litchfleld, 42 N. T. 351-358 
[1 Am. Eep. 513]. So wliere the manufacturer of a steam boiler sold it to a 
paper company, it was held that tlie seller vvas only liable to the purchaser 
for defective niaterials, or for want of care and skill in its construction, aud 
if after dellvery to and acceptance by the purchaser, and while in use by him, 
an explosion occurs in conséquence of such defective construction, to the in- 
jury of third persons, the lattcr will hâve no cause of action agaiust the 
manufacturer. Losee v. Clute, 51 N. Y. 494-496 [10 Am. Rep. 63S]." 

We are not persuaded to the contrary by the décision in MacPher- 
son V. Buick Motor Co., 160 App. Div. 55, 145 N. Y. Supp. 462. 

[2] We do not regard the statements in the defendant's prospectus 
as a représentation that it actually manufactured the wheels, but only 
that it bought the best wheels it could get. There was no évidence 
whatever that the plaintiff either read or relied on this représentation 
before buying his car. However, in the absence of willful in jury or 
fraud, of which there was no claim, this représentation could not be 
availed of by third parties in no contractual relation with the défend- 
ant. Kuelling v. Roderick Lean Co., supra. 

[3, 4] Even on the theory on which the case was tried, we think 
much évidence bearing upon the question of the exercise by the de- 
fendant of ordinary care wàs erroneously excluded, to its préjudice. 
The practice of the manufacturers of automobiles and of the trade as 
to the examination of wheels, while not controlling, was certainly rele- 
vant. In Shannahan v. Empire Co., 204 N. Y. 543, at page 550, 98 N. 
E. 9, at page 11 (44 h. R. A. [N. S.] 1185), Vann, J., said: 

"Aslde from the alleged violation of the Labor Law [Consol. Laws, c. 31], 
the plaintiff! claimed that the défendant was guilty of négligence at common 
law. When such a question of négligence is involved, gênerai usage and prac- 
tice is compétent to show ordinary care, just as one may show the purchase 
of a standard article from a reputable dealer. The common usage of the 
business is a test of négligence, but not a conclusive or controlling test. Ben- 
nett V. Long Island R. R. Co., 163 N. Y. 1, 4 [57 N. E. 79] ; Burke v. Wither- 
bee, 98 N. Y. 562, 566 ; Thompsou's Négligence, § 3770 ; 29 Cyc. 609. While 
it is not always tnle that what everybody does anybody may do without the 
imputation of négligence, still It is compétent to show the gênerai habit of 
mankind in the same klnd of business as tendlng to establish a standard by 
which ordinary èare msly be judged. We hâve said that 'ordlnarily what 
everybody does is ail that anybody need do.' Boyee v. Manhattan Ry. Co., 
118 N. Y. 314, 319 [23 N. E. 304]. Such évidence is received for what It la 
worth, in view of ail the circumstances of the particular case, and, under 
proper instruction from the court as to its Inconclusive nature, the jury has a 
right to give it such considération as they think It should recelve in coai 
nection with ail the other facts." 

So the défendant should hâve been allowed to show what inquiries 
it had made as to the Schwartz Company before contracting with it for 
wheels, what answers it received, what réputation that company had as 
manufacturers, that their wheels were as high priced, if not higher 
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priced, than any in the market, and that no accident connected vvith 
the wood in the wheels had ever been heard of. 
The judgment is reversed. 

COXE, Circuit Judge (dissenting). I am unable to concur in the 
opinion of the court reversing the judgment herein. The plaintifï sus- 
tained serious and permanent injuries of the most aggravated char- 
acter by reason of the collapsing of the front wheel of an automobile 
manufactured by défendant, and purchased by the plaintiff about four 
months prior to the accident. The principal défense is that the défend- 
ant purchased ail its wheels from the Schwarz Company of Philadel- 
phia, a reputable manufacturer, who agreed to use for the spokes the 
best obtainable second growth hickory. This he did not do. On the 
contrary, it is undisputed that the spokes of the wheel in question were 
made of dead, "dozy" and rotten timber, which went to pièces when 
the car was moving at the rate of 10 or 12 miles an hour. 

The défendant had no représentative in the Schwarz factory to in- 
spect the wood put into the wheels purchased b}' it, and it never made 
any inspection itself of the wheels, which were painted with lead-col- 
ored paint before leaving the Schwarz factory. The only test applied 
by défendant was to drive the car for a few miles at différent speeds, 
making fréquent tums. If the wheels had been subiected to any test, 
even though slight and perfunctory, it would undoubtedly hâve dis- 
covered the decayed spokes. 

If the law, as stated in the prevailing opinion, is sustained, the 
owner of an automobile entirely free from fault may be injured for life 
by the collapse of a decayed wheel occurring a few months after its 
purchase, and be absolutely without redress. 

It is, I think, doubtful whether, in the circumstances disclosed, an 
action can be brought to a successful termination against the Penn- 
sylvania company where the wheel was manufactured. If this be so 
it follows that an injury may be occasioned by the grossest négligence 
and no one be legally responsible. Such a situation would, it seems 
to me, be a reproach to our jurisprudence. 

The principles of law invoked by the défendant had their origin 
many years ago, when such a delicately organized machine as the mod- 
em automobile was unknown. Rules applicable to stage coaches and 
farm implements become archaic when applied to a machine which is 
capable of running with safety at the rate of 50 miles an hour. I think 
the law as it exists to-day makes the manufacturer liable if he sells 
such a machine under a direct or implied warranty that he has made, 
or thoroughly inspected, every part of the machine, and it goes to 
pièces because of rotten material in one of its most vital parts, which 
the manufacturer never examined or tested in any way. If however, 
the law be insufficient to provide a remedy for such négligence it is 
time that the law should be changed. "New occasions teach new du- 
ties;" situations never dreamed of 20 years ago are now of almost 
daily occurrence. 

The law should be construed to cover the conditions produced by 
a new and dangerous industry, and should provide redress for such in- 
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juries. as the plaintiff has sustained. My own judgment is, considering 
the dangers to be encountered from passenger automobiles, that the 
manufacturer is under an implied obligation to build such cars of ma- 
terials capable of doing the work required of them. Ile may purchase 
the parts of makers of high réputation, but this does not absolve him 
from the obligation of a personal inspection, which at least will dis- 
cover obvious defects, such as decayed and "dozy" spoke^ If it be 
impossible for the manufacturer to inspect the wheels at his own place 
of business he should hâve a représentative skilled in the business at 
the wheel factory to make such inspection. In other words, where the 
lives and Hmbs of human beings are at stake it is not enough for the 
manufacturer to assert that he bought the wheel, which collapsed four 
months aftef it was sold, from a reputable maker and thought it was 
made of sound material. Such an excuse might be sufficient in the case 
of a farm wagon or a horse drawn vehicle of any kind, but in my opin- 
ion, it is wholly insufficient in the case of a wagon propelled by gaso- 
line, which is capable of making 50 miles an hour. What would be 
regarded as sufficient care in the former case might be gross négligence 
in the latter. 

The ultimate question is — can a manufacturer of motor cars escape 
liability for an injury occasioned by a grossly defective wheel by prov- 
ing that he purchased the whegl from a reputable manufacturer? I 
think this question must be answered in the négative. The law im- 
poses the duty of constructing a safe machine upon the manufacturer. 
He cannot avoid that duty by buying his materials from others. He 
is responsible for the car sold as having been manufactured by him. 
In the présent case the defendant's représentative sold the car to the 
plaintiff under an implied warranty that the wheels were made of rea- 
sonably sound material. Instead of being sound and staunch, one wheel 
was rotten and wholly incapable of withstanding the strain put upon 
it. This condition could hâve been discovered by subjecting the wheel 
to the simplest tests. 

If the rule contended for by the défendant be the law, a manufac- 
turer can sell a machine which menaces the lives and limbs of those 
who use it, and escape ail liability by asserting that he bought the ma- 
terials from dealers whom he supposed to be careful and prudent. 

I think the judgment should be affirmed. 
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NORTHWESTERN LUMBBR CO. v. GRAYS HARBOR & P. S. RY. CO. et al. 

(Circuit Court of Appeals, Nlnth Circuit February 15, 1915.) 

No. 2423. 

1. Specific Pebfoemance ®=537 — Contbacts Enfobceable — Conthact fob 

Sale of Real Estate. 

Where a preliminary agreement for a sale of real estate, in the form of 
a letter and acceptance, contained a provision that "a formai agreement 
shall be entered into, pending actual transfers," such formai agreement, 
If it is to contain anythlng more than mère détail, is essential to a com- 
pleted contract which may be speciflcally enforced in equity. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 108- 
112; Dec. Dig. <@=>37.] 

2. Specific PEBroBMANCE ®=537 — Contract Enfoeceable — Sale of Real 

Estate. 

An agreement was made by letter and acceptance for the sale by com- 
plainant to défendant railroad company of real estate for right of way 
and terminal purposes in a city. It provlded that, pending actual trans- 
fers, a formai contract should be entered into. Such a contract was pre- 
pared by représentatives of both parties and signed by défendant; but 
complainant, before signing, changed it by addlng two provisions: The 
first, that there should be a cash payment on its exécution, which was 
eontrary to the terms of the preliminary agreement; and the second, 
that a bridge which it was necessary for défendant to build should be 
for the common use of défendant and the city, provided the city would 
contribute its share of cost and maintenance, which was entirely outside 
of such agreement. Défendant objected to the latter provision, because it 
was negotiating with the city In relation to the bridge, and wanted It 
stricken out, or that the matter should stand open untll It came to an 
agreement with the city. Complainant demanded and received back the 
contract It had signed, and nothing further was done for more than a 
year, when défendant, having reaehed an agreement with the city, notifled 
complainant that it was ready to close the contract Complainant then 
demanded $10,000 additional for the property as Interest, which défend- 
ant refused to pay. Complainant made no tender of performance. A 
year later, after défendant had made other arrangements for entering 
the city, complainant tendered deeds and demanded payment of the price 
originally agreed upon, which was refused. Held, that the mlnds of the 
parties had never met on a contract which could be speciflcally enforced 
in equity, but, on the eontrary, it had heen deflnitely abandoned when 
complainant demanded and défendant refused payment of interest which 
was not provided for in the preliminary agreement 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
108-112; Dec. Dig. «=>37.] 

Appeal from the District Court of the United States for the South- 
ern Division of the Western District of Washington; Edward E. Cush- 
man, Judge. 

Suit in equity by the Northwestern Lumber Company against the 
Grays Harbor & Puget Sound Railway Company, the Oregon & Wash- 
ington Railroad Company, the Oregon-Washington Railroad & Navi- 
gation Company, and the Chicago, Milwaukee & Puget Sound Railroad 
Company. Decree for défendants, and complainant appeals. Affirmed. 

For opinion belovv, see 208 Fed. 624. 

The Northwestern Lumber Company, plaintifl! in the court below, is a cor- 
poration orgiinlzed under the lavvs of the state of Californla. The défendants 

€;::»For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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Gra5's Harbor & Pngot Sound Kailway Company and the Chicago, Milwaiilîee 
& Puget Sound Raiîway Company are corporations of the state of Washing- 
ton. The défendant Oregon & Wasliington Kailroad Company and the de- 
fendant Oregon-Washington Kailroad & Navigation Company are corpora- 
tions of the state of Oregon. Tlie term "Lumber Company" will be used la 
this opinion to refer to the Northwestern Lumber Company. The term "Rail- 
way Company" will be used to refer to the Grays Harbor & Puget Sound 
Railway Company. 

The city of Hoquiam is situated on Grays Harbor, In Chehalls county, 
Wash., at the mouth of the Hoquiam river. The river flows through the city 
and divides it into two sections. The larger section, in which are located the 
lands involved in this suit, is the business section, and lies on the west bank 
of the river, and is known as West Hoquiam. The résidence district of the 
city lies on the east side of the river, and is knovyn as East Hoquiam. 

In the year 1908 the Railway Company began the construction of a Une of 
railway extending from the city of Centralia, in Lewis county, Wash., into 
the city of Hoquiam. The proposed route of the railway was from Centralia 
to Aberdeen, thence to and through East Hoquiam to the Hoquiam river, and 
thence across the Hoquiam river by bridge Into West Hoquiam, where the 
railway company proposed to erect a dépôt and other station buildings. 

The Lumber Company was at that time the owuer of a large body of land 
extending along the Hoquiam river in West Hoquiam; and in September, 
1908, the Railway Company entered into negotiations with the Lumber Com- 
pany with a view of acquiring a right of way for its road through the lands 
of the Lumber Company. As a resuit of thèse negotiations, the Lumber Com- 
pany, on September 25, 1908, submitted to the Railway Company, in writing, 
four proposed rights of way through its property, designated, respectively, the 
"Kailroad Avenue Line," the "Kiver Avenue Llue," the "Simpson Avenue 
Line," and the "Emerson Proposition." 

The proposai respecting the "Simpson Avenue Line" was as foUows: " 'Simp- 
son Avenue Line,' with dépôt grounds in block 50. Across Northwestern Lum- 
ber Company's log pocket on the extension of Simpson avenue, which is across 
lot 1 of tract 15, plate 9, Hoquiam Tide and Shore Lands; thence across or 
along Levée street, adjacent to blocks 70, 62, 61, 88 feet in block 51, and 
250 feet 11 inches, in block 50, together with the return right of way through 
blocks 62, 70, and 69, joining Northern Pacific right of way through those 
blocks, and through lot 3, tract 15, plate 9, to Railroad avenue along Tweif tli 
Street vacated and adjoining Northern Pacific track, to K street. This right 
of way to be adéquate for double trackage, except on its retum or switch 
track through blocks 70, 69, and Twelfth street. Also to include for dépôt 
grounds the east 182 feet of block 50 — ail for the sum of one hundred two 
thousand dollars ($102,000.00)." 

The proposai respecting the "Emerson Proposition" was as foUows: " 'Emer- 
son's Proposition.' The same as Simpson Avenue Line, omlttiug dépôt grounds 
in block 50 and adding the east half of blocks 62 and 61 and 88 feet on 
Levée street by 100 feet in bloek 51 ; you to join with the Northwestern Lum- 
ber Company dedieatlng 50-foot street along the center line of blocl>^s 61 and 
62, for the sum of one hundred thlrty-four thousand dollars (§134,000.00)." 

After due considération of the several propositions submitted by the Lum- 
ber Company, the Railway Company decided to acquire for its right of way 
the property of the Lumber Company embraced in the "Emerson Proposition." 
On June 9, 1909, Mr. H. F. Baldwin and Mr. J. B. Bridges, chief engineer and 
attorney, respectively, for the Railway Company, met with Mr. C. H. Jones 
and Mr. George H. Emerson, président and vice président, respectively, of the 
Lumber Company, at the offices of the Lumber Company, and thereupon the 
foUowing agreement in the form of a letter and acceptance was executed by 
each of the parties: 

"June 9, 1909. 

"Northwestern Lumber Company, Hoquiam, Wash. — Gentlemen: We beg to 
advise you that we accept what is called the 'Emerson Proposition' contained 
in your letter to Mr. H. F. Baldwin, dated September 25, 1908, being your 
proposition for one hundred and thlrty-four thousand ($134,000) dollars. Wa 
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will présent you a map sliowing in détail siich proposition, and a formai 
agreement shall be entered into, pending actual transfers. However, we wlll 
expect and you shall give us your co-operatlon in procuring other properties 
in Hoquiam, and also franchises in Hoquiam. You shall without delay fur- 
nish our attorneys with abstracts of title, and our attorneys shall hâve twenty 
(20) days after delivery of abstracts within which to examine same, and 
upon our attorneys passing title, and delivery by you to us of proper deeds 
of warranty to such property, we will pay you the aforesaid sum. AU build- 
ings to be removed by you within six months from date of deed. 

"The Grays Harbor & Puget Sound Ry. Co., 
"By H. F. Baldwin. 
"We aceept the foregoing proposition. 

"The Northwestern Lumber Company, 
"By C. H. Jones, Prest." 

In the latter part of June, 1900, Mr. J. R. Holman, who had succeeded Mr. 
Baldwin as chief engiueer of the Rallway Company, and Mr. Bridges, attor- 
ney for the Railway Company, met with Mr. Emerson, on behalf of the Lum- 
ber Company, for the purpose of drafting the formai agreement called for by 
the foregoing letter and acceptance. The agreement was dietated by Mr. 
Bridges. It provided for a sale by the Lumber Company to the Railway Com- 
pany of the various parcels of land embraeed in the "Emerson Proposition" 
for the considération of $134,000. The agreement also contained the foUowing 
paragraphs: 

"(5) The deeds hereby called for and the payments herein provided to be 
made shall be made on or before the Ist day of August, 1909, provided the ti- 
tle to the lands herein described be found by the second party to be sufficient 
and be passed by its attorneys. 

"(6) The said iirst party [the Lumber Company] shall be entitled to the pos- 
session of the lands herein agreed to be conveyed, for the period of six months 
immediately following the date of the exécution and delivery of the deeds and 
instruments herein provided for ; such possession to be f ree of rent, and the 
said party is glven the right to remove any and ail buildings or improve- 
ments on any of the said lands, provided such removal be done on or before 
six months of the date of said deed and other instruments, provided said party 
of the second part [the Railway Company] may enter upon any of the prom- 
ises herein proposed to be conveyed, for the purpose of beglnning and carry- 
ing on the construction of its railroad and bridges, in so far as it can be 
done without injury to the said party of the first part, and in the enjoyment 
of right granted them in the first part of this paragraph. 

"(7) It is agreed by the said first party and their officers that they will 
co-operate with the said second party in procuring such franchises of the 
City of Hoquiam as it may désire, and in securing such additional rights of 
way in the city of Hoquiam as the second party may désire." 

A copy of the agreement was sent to the Lumber Company for exécution. 
While the agreement was in the hands of the Lumber Company it was changed 
by that company in two substantial respects: 

(1) By the terms of the draft the purchase price of the property was to be 
paid on or before the Ist day of August, 1909. As changed by the Lumber 
Company it was provided that $20,000 of the purchase price should be paid 
upon the exécution of the agreement. 

(2) The following paragraph, numbered 8, was added: "It is stipulated by 
the flrst party that the construction of the approach to the proposed bridge 
on the extension of Simpson avenue shall be so arrangea as to interfère with 
the handling of logs in their millpond the least possible, and with that ob- 
ject in view that an ample span shall be placed west of the west pier of the 
drawbrldge, and that the bridge abutment be placed as nearly as possible, 
consistent with the economical spacing of the spans of said bridge, and in ae- 
cordance with the requirements of the United States govemment, about 30 
feet into the river from the Une of the piles of the flrst party's pond as sucn 
piles are now driven. It is also further stipulated by the first party that 
such bridge may be a Joint user bridge v?ith the city of Hoquiam, provided the 
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City of Hoquiam contributes its share of cost of construction and main- 
tenance." 

The agreement, modifled and ehanged in the respects mentloned, was then 
executed by the Lumber Company, and on June 30, 1909, was forwarded by 
that Company to Mr. Bridges, attorney for the Railway Company, together 
with a letter whereln the attention of the latter was called to the varions 
changes made in the agreement before exécution by the Lumber Company. 
Ail of the changes in and modifications of the agreement made by the Lum- 
ber Company wero acquiesced in and agreed to by the RaUway Company, 
with the exception of the last clause of the added paragraph 8, as foUows; 
"It is also further stipulated by the first party that sueh bridge may be a 
joint user bridge with the city of Hoquiam, provided the city of Hoquiam con- 
tributes its share of cost of constraction and maintenance." 

It appeared from the testimony at the trial of the case that the Railway 
Company had applied to the city of Hoquiam for a franchise or permit to 
build a bridge for its road across the Hoquiam river at Simpson avenue. 
During the pendeney of the application, the city had appointed a committee 
to confer with the Railway Company respectlng the érection of a bridge which 
could be used jointly by the city and the Railway Company. Thèse uegotia- 
tions were pending at the time of the exécution of the letter agreement of 
June 9, 1909, between the Railway Company and the Lumber Company. The 
reason assigned by the président of the Lumber Company for inserting the 
clause resi)ecting the joint user bridge was that his company wanted to go 
on record as being in favor of the plan which the city of Hoquiam was in- 
slsting upon ; that the Lumber Company did not want the city to thlnk that 
it was opposed to the érection of a bridge which should be used by the city 
and the Railway Company jointly. 

On July 23, 1909, the attorney for the Railway Company notified the Lum- 
ber Company of the refusai of his company to exécute the agreement unless 
the clause respectlng a joint user bridge over the Hoquiam river was elim- 
inated. The reason for desii-ing the clause removed from the agreement was 
set forth in the foUowing letter written to the Lumber Company: "Mr. Far- 
rell, the gênerai manager of the railroad company, desires that this clause be 
stricken from the contract before it is signed by the railroad company. His 
position is that we are negotiating with the city of Hoquiam concerning the 
bridge rlghts, and he thinks that the matter of a common user bridge should 
be one to be left to adjustment altogether by the railroad company and the 
city. I so expressed myself to your Mr. Jones, but at the same time he seemed 
to be of the opinion that the clause should remain in the contract We shall 
continue our negotiatlons with the city concerning this matter, and find out 
what disposition it has concerning the bridge, and will later advise you about 
it; meanwhile we would like for you to consent to the clause quoted to be 
stricken out, and. If you will not so consent, then we ask that the matter may 
stand as it is until we can corne to some deflnite arrangements with the city 
concerning the matter." 

Subsequently several conférences were held between the officiais of the two 
companies with resi)ect to the objectionable clause, but they were unable to 
reach any agreement concerning it. On September 15, 1909, the Lumber 
Company forwarded to the attorney for the Railway Company the foUowing 
letter: "Please deliver to the bearer the deed and any other papers that may 
be in your hands belonging to the Northwestern Lumber Company and con- 
nected with the right of way transaction, pending between the Northwestern 
Lumber Company and the G. H. & P. S. Ry." 

The papers were sent to the Lumber Company, together with the follo-n'ing 
letter: "Fer your request of this date, I herewith hand you a proposed agree- 
ment between yourself as the party of the first part and Grays Harbor & 
Puget Sound Railway Company as the party of the second part, the same be- 
ing with référence to the purchase of certain properties from you ; such 
agreement being dated July 7, 1909, and having been executed by you, but 
not by the Railway Company. I consider that, since this agreement has not 
been executed by the Railway Company yet, you are entitled to bave it re- 
turned to you, but by so returning to you it is not the intention of the Rail- 
way Company to walve any rights which it had with référence to the agrée- 
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ment to purchase this property, and I anticipate that it is not your intention 
that the handing of thèse papers to you shall hâve that effect." 

Thereafter negotiations were suspended, and the matter of the exécution 
of the agreement was left in abeyauce, pending the solution of the eontro- 
versy between the Railway Company and the city of Hoquiam respecting the 
bridge to be erected by the Railway Company over the Hoquiam River. On 
September 9, 1010, the Raihvay Company reached an agreement with the 
"citizens' committee" representing the city of Ho<iuiam, coneerniiig the bridge, 
by which it was understood that the bridge which the Railway Company pro- 
posed to build should not be a common or joint user bridge, but that the 
Railway Company would build a lift bridge on one side of Simpson avenue, 
and that the city and the Railway Company would join in building the piers 
of sufficient length to enable the city to build a lift bridge on the other side ; 
the city to hâve the right to proceed with its construction of the bridge when- 
ever it chose, but to join with the Railway Company in the construction of 
the piers. 

The effect of the agreement between the Railway Company and the city of 
Hoquiam being to render the clause respecting a joint user bridge which the 
Lumber Company had inserted in, and had insisted should remain in, the 
agreement with the Railway Company, immaterial and of no effect, the Lum- 
ber Company was notified thereof, and a conférence was held on September 9, 
1910, at the ofHce of the Railway Company in Seattle, between Mr. Jones, the 
président of the Lumber Company, and Mr. Bridges, attorney, and Mr. Hol- 
man, chief engineer, of the Railway Company, for the purpose of executing 
the agreement theretofore drafted by the parties. There is a sharp conflict 
in the testimony with respect to just what occurred at this meeting. Mr. 
Bridges and Mr. Holman testifled that Mr. Jones demanded $144,000 for the 
properties enumerated in the "Emerson Proposition," being $10,000 more than 
the price originally agreed upon and named in the letter of June 9, 1909, and 
in the formai draft of the agreement. On the other hand, Mr. Jones testifled 
that he demanded no additional sum for the properties, but did ask that the 
Railway Company pay to the Lumber Company interest on the $134,000 for 
the period of time that had elapsed sinee the Lumber Company had executed 
the acceptance of the letter of June 9, 1909. That period was one year and 
three months, and at the légal rate of 6 per cent, prescribed by the statute 
of Washington the interest would hâve amounted to $10,050. Whatever may 
hâve been the demand of the Lumber Company, the Railway Company re- 
fused to consent to the payment to it of any amount In excess of the agreed 
price of $134,000, either as additional considération or as interest No fur- 
ther negotiations or conférences were had between the parties. 

In May, 1911, the Railway Company entered into an agreement with the 
Northern Pacific Railway Company for the use of the latter's tracks and right 
of way into the city of Hoquiam, together with its dépôt faeilities and also 
its bridge across the Hoquiam river. After this agreement had been made 
public, the Lumber Company prepared deeds for the varions parcels of land 
covered by the letter of June 9, 1909, and made tender thereof to the Rail- 
way Company, at the same time demandlag payment of the purchase price 
named in the letter, to wit, $134,000. No demand was made for interest. 
The tender and demand were rejected by the Railway Company. Thereupon 
the présent suit was instituted. 

On June 27, 1910, the Railway Company sold ail of its properties, includ- 
ing the contract the spécifie performance of which is sought by this suit, to 
the Oregon & Washington Railroad Company, and the latter eompany, on De- 
3ember 23, 1910, sold ail of its properties, including the contract, to the Oregon- 
Washington Railroad & Navigation Company. The Chicago, Milwaukee & 
Puget Sound Railway Company, prior to thèse transfers, had acquired some 
interest in the property of the RaiUvay Company, and the défendants Oregon 
& Washington Railroad Company and the Oregon-Wa.shington Railroad & 
Navigation Company took over the properties of the Railway Company 
charged with such Interest. Each of the Railroad Companies has therefore 
been joined as a défendant In the suit 

The court below, after hearing, entered a final deeree adjudging that the 
bill of complalnt be dismlssed. 
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B. S. Grosscup and W. C. Morrow, both of Tacoma, Wash., for ap- 
pellant. 

W. H. Bogie, Carroll B. Graves, F. T. Merritt and Lawrence Bogie, 
ail of Seattle, Wash., for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
This is an action to enforce the spécifie performance of a contract. 
The contract relates to the sale and conveyance of real estate, which 
must be in writing under the statutes of Washington (Ballinger's Codes 
and Statutes of Washington, §§ 4517, 4518), and under the statute of 
frauds. Swash v. Sharpstein, 14 Wash. 426, 44 Pac. 862, 32 L. R. A. 
796. The exception that performance or part performance will take 
the contract out of the statute is not involved in this case. The only 
writing signed by the parties making the agreement is a letter of the 
Railway Company, dated June 9, 1909, and its acceptance by the Lum- 
ber Company. Was this writing a completed contract, or in part a 
treaty looking to f urther negotiations and an agreement with respect to 
détails not mentioned in the letter? The letter contained this provision, 
among others : 

"A formai agreement shall be entered into, pending actual transfers." 

This provision was as much a term of the letter and its acceptance 
as the purchase priée or any other term therein mentioned. What was 
the purpose of this provision ? No transf er was to be made until this 
formai agreement had been entered into by the parties to the transac- 
tion. The provision is plainly open to the construction that the contract 
for the conveyance of the real estate was not to corne into existence 
until this formai agreement had been drawn up and executed by the 
parties ; and there are cases of the highest authority holding that under 
such a provision the exécution of a formai contract is a necessary prc^- 
ceeding in the making of the completed contract. 

In Chinnock v. Marchioness of Ely, 4 De Gex, J. & S. 638, 46 Eng. 
Rep. 1066, the action was for the spécifie performance of an agreement 
contained in letters oiïering to sell real estate, and the acceptance of 
the ofïer by the intending purchaser. One letter, written by the solic- 
itors of the vendor, contained this statement : 

"The draft contract is being prepared and will be forwarded to you for 
approval in a few days." 

The draft contract was never signed. Lord Chancellor Westbury, 
in construing thèse letters, said : 

"If to a proposai or ofl'er au assent be given subject to a provision as to a 
contract, then the stipulation as to the contract is a terni of tha assent, 
and there is no agreement iudependent of that stipulation." 

In Winn v. Bull, 7 Ch. Div. 29, there was a written agreement for 
the leasing of a dwelling house for the term of seven years contain- 
ing this provision: 

"This agreement Is made subject to the préparation and approval of a 
formai contract." 



HOETHWESTEKN LUMBEIi CO. V. GRAYS HAKBOR & P. S. ET. CO. 813 

The soliciter for Winn, the owner of the house, subsequently sent to 
the soliciter for Bull, the prospective lessee, a draft of the proposée! 
lease containing a covenant on the part of the latter to keep the prem- 
ises in repair. The original agreement provided that the first year's 
rent was to be allowed to Bull, the lessee, to be paid out by him in sub- 
stantial repairs to the property. Bull objected to the covenant in the 
draft of the formai agreement requiring him to keep the premises in 
repair. After correspondence between the pai:ties, resulting in Winn 
agreeing to a lease substantially in its original form, Bull refused to 
take the lease at ail. Winn thereupon brought an action for the spécif- 
ie performance of the original agreement. The défendant Bull relied 
upon the statute of f rauds, alleging that the agreement was conditional 
only, and that no final agreement for the lease was ever reduced to 
writing or signed by him or his agent, within the meaning of the stat- 
ute. Sir George Jessel, Master of the Rolls, was of opinion that there 
was no contract. He said : 

"The distinction between an agreement whlch Is final in its terms, and 
therefore binding, and an agreement which is dépendent upon a stipulation 
for a formai contract, is pointed out in the authorities." 

He then referred to Chinnock v. Marchioness of Ely, supra, and 
said: 

"It cornes, therefore, to thls: That where you hâve a proposai or agree- 
ment made in writing expressed to be subject to a formai contract being pre- 
pared, it means what it says ; it is subject to and is dépendent upon a formai 
contract being prepared." 

In Page v. Norfolk, 70 L. T. R. 781, the plaintifïs had by letter oflfer- 
ed the défendants a spécifie sum for their business as brewers, including 
f reehold and leasehold premises. The letter contained the following 
provision: 

"This offer is made subject to our approving a detailed contract to be en- 
tered into." 

The letter mentioned the date for completion, and referred to the 
payment of the purchase money in cash and préférence and debenture 
stock of a brewery company to be formed. The défendants accepted 
the terms contained in the letter by signing it. Subsequently they re- 
cused to complète it, and the plaintifï brought an action for the spécifie 
performance of the original agreement, having waived the provision 
as to the detailed contract. The appellate court held that the agreement 
in the letter and its acceptance was not a binding contract between 
the parties, inasmuch as it was made subject tp the plaintifï "approv- 
ing a detailed contract to be entered into." 

In Hackley v. Oakford, 98 Fed. 781, 39 C. C. A. 284, the plaintifï, 
Oakford, submitted to the attorney for the défendant, Hackley, a writ- 
ten proposai to lease f rom the défendant certain coal lands for mining 
purposes. The proposai stated the royalties to be paid, but contaiped 
the condition : 

"I^ase to contaln usual mlnlng privilèges, and a reasonahle minimum." 

The proposai was submitted to the défendant by her attorney, who 
wrote the plaintifï, stating that : 
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"The acceptance Is predicated upon the signing of such a lease as I [the 
attorney] shall advise and prépare." 

The attorney thereupon prepared a lease and submitted copies to 
both the plaintiff and the défendant. The défendant dedined to sigr. 
the lease, but, so far as appears, without making any spécifie objection 
to its form. The plaintiff signed it, and insisted upon its performance, 
and brought suit accordingly. The decree of the Circuit Court was in 
fayor of the plaintiff (Oakford v. Hackley, 92 Fed. 38), but the Cir- 
cuit Court of Appeals reversed the decree and directed the dismissal of 
the bill, on the ground that there could be no decree for spécifie per- 
formance in the absence of a spécifie contract, and that until ail the 
essential points had been mutually and finally assented to there was 
no such contract. A pétition for a writ of certiorari was presented to 
the Suprême Court and denied. Oakford v. Hackley, 177 U. S. 694, 
20 Sup. Ct. 1028, 44 L. Ed. 945. 

The foregoing cases state no new principle of law, but they are in- 
structive as illustrating how the courts, in dealing with negotiations 
for a contract, adhère strictly to the requirement that to make a con- 
tract the minds of the parties to it must come to an agreement with 
respect to its essential terms ; and when one of such terms in a pre- 
liminary agreement provides for a formai agreement to be entered 
into between the parties, the formai agreement, if it is to contain any- 
thing more than mère détail, is necessary to the completion of the con- 
tract ; and when the agreement is within the statute of f rauds the terms 
of such a contract must be in writing. 

[2] This brings us to the considération of the évidence relating to 
the negotiations carried on by the parties respecting the formai agree- 
ment provided for in the letter of June 9, 1909. The first draft of 
the formai agreement was prepared by représentatives of both the 
Railway Company and the Lumber Company. The président of the 
latter company refused to accept this form of the agreement, and he 
thereupon prepared or had .prepared for him a second draft, which 
he signed, containing a number of changes and additions. The first 
draft of the agreement provided for the payment of the purchase 
priée upon the exécution and delivery of the deeds of conveyance, in 
accordance v^fith the terms of the letter of June 9, 1909. The second 
draft provided for the payment of $20,000 cash upon the exécution 
of the agreement, and the remainder of the purchase price upon the 
éxecution of the deed. This was a distinct departure from the terms 
of the letter and its acceptance ; but, as it was consented to by the 
Railway Company, the change became immaterial. But the fact that 
such change was made by the Lumber Company afïords strong évi- 
dence that that company did not at that time consider itself bound by 
the terms of the letter and its acceptance as a completed contract. 

There was also inserted by the Lumber Company a clause stating 
that the bridge which the Railway Company proposed to build over 
the Hoquiam river might be a bridge for the joint and common use 
of the Railway Company and the city of Hoquiam, provided the city 
of Hoquiam contributed its share of the cost of construction and main- 
tenance thereof. This was objected to by the Railway Company. It 
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was evidently not a matter of mère détail, which it is conceded the 
parties might hâve inserted in the formai agreement without incur- 
ring the objection that it was a new term not previously assented to. 
It was in no wise connected with the gênerai scheme of the agree- 
ment between the parties which was outlined in the letter of June 9, 
1909, and was a distinct departure from any of the writings which 
had been exchanged between the parties. It was manifestly a matter 
of primary importance to the Railway Company, in making the pro- 
posed contract, to know whether the bridge which it proposed to build 
across the Hoquiam river should be of a type of its own choosing, and 
built and used by itself alone, or whether it should be required to 
permit the city of Hoquiam to hâve a voice in the construction of 
the bridge, and should be further required to permit the city of Ho- 
quiam to use the bridge jointly with it. This was a subject which, so 
far as the correspondence between the parties, or the letter and its ac- 
ceptance, show, had not been considered by either of the parties, and 
upon which their minds had not met during the negotiations leading 
up to the signing of the letter of June 9, 1909, and its acceptance. 

But the Lumber Company contends that the clause respecting a 
joint user bridge, inserted by them in the draft of the agreement, was 
no departure from the letter of June 9, 1909 ; that it was inserted by 
it in furtherance of the provision in the letter providing that the Lum- 
ber Company would give to the Railway Company its co-operation in 
procuring other properties and other franchises in Hoquiam ; that the 
paragraph numbered '7 in the draft of the agreement, providing that 
the Lumber Company would "co-operate with the said second party 
in procuring such franchises of the city of Hoquiam as it may désire, 
and in securing such additional rights of way in the city of Hoquiam 
as the second party may désire," was broader than the corresponding 
clause in the letter, and that the insertion of the bridge clause at the 
end of paragraph 8 was essential to limit the terms of paragraph 7. 

There are several answers to this contention. The most obvions 
one is that there is no relationship between the two clauses. The 
added clause would not hâve restricted the provisions of paragraph 
7, nor would it hâve relieved the Lumber Company of the obligation 
imposed by that paragraph. Again, the Lumber Company might hâve 
eliminated paragraph 7 as it was worded in the draft (if in its opin- 
ion it was broader than the corresponding clause of the letter), and 
might hâve substituted therefor the language respecting co-operation 
in securing franchises contained in the letter. We do not believe that, 
in seeking to bind the Railway Company to a bridge to be used in com- 
mon with the city of Hoquiam, the Lumber Company had in view the 
limiting of its obligation respecting its co-operation in the securing 
of franchises in Hoquiam. Neither are we inchned to give serions 
credence to the reason, advanced by the président of the Lumber 
Company, that his company wanted to go on record as being in favor 
of the type of bridge which the city of Hoquiam was insisting upon, 
and that the Lumber Company did not want the city to think that it 
was opposed to the érection of a joint user bridge. The testimony 
tended to show that, had the current of traffic between East Hoquiam 
and West Hoquiam been deflected across the Hoquiam river by means 
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of the bridge proposed to be built by the Railway Company at Simp- 
son avenue, the lands and business of the Lumi3er Company would 
hâve been niaterially benefited by reason of increase in value. This, 
as we view the testimony, was the real reason for the insertion of 
the bridge clause. That was no part of the original understanding be- 
tween the parties, and must be deemed to hâve been an attempt on the 
part of the Lumber Company to introduce into the agreement a new 
and distinct subject-matter. 

But the ultimate refusai of the Railway Company to exécute the 
formai agreement was not caused by the insertion by the Lumber Com- 
pany into the formai draft of the clause respecting a joint user bridge. 
It liad served to delay the exécution of the formai agreement, but 
negotiations between the parties were still in progress on the 9th day 
of September, 1910, on which date the clause respecting the bridge 
became inimaterial and of no effect by reason of the settlement of the 
controversy between the Railway Company and the city of Hoquiam. 
On that date the Railway Company, so far as the record reveals, 
stood ready and willing to exécute the formai agreement called for 
by the letter and acceptance of June 9, 1909. Ail matters of dispute 
had at that time been adjusted to the satisfaction of both parties. 
But the , Lumber Company, again disregarding the letter and accept- 
ance, and treating it as having no binding eiïect upon it, demanded 
from the Railway Company an additional sum in addition to the pur- 
chase price mer^ioned in the letter and acceptance. There is a con- 
flict in the testimony as to whether this demand was for interest or 
as an additional sum for the land. C. H. Jones, the président of the 
Lumber Company, who represènted that company and made the de- 
mand, whatever it was, testified that in September, 1910, he went to 
the office of Mr. Holman, the chief engineer, representing the Rail- 
way Company; that Holman told him that he had just finished with 
the Hoquiam city committee and the citizens' committee of the Com- 
mercial Club in regard to the bridge matter, and that they were each 
going to build a bridge. Jones says he told Holman that he was glad 
they had settled on something, byt that he thought they were mistaken 
that they did not hâve a common user bridge. Holman went on to 
say: ','We can now fix up with you." Jones says he told Holman 
he was glad of that; that they had not changed their price, or any- 
thing, but he thought they ought to bave interest. Holman wanted 
to know how much interest and what it was on. Jones says he re- 
plied that he did not know, but he thought they should hâve interest 
on the amount. Holman replied that he could not do anything in re- 
gard to interest and would hâve to drop the matter. Jones testified 
further that: 

"2\o oflioial of our company called upon the railroad company to carry out 
the original contract at any time after this interview with Holman in Sep- 
tember, 1910, until Mr. Emerson tendered the deeds in June or July, 1911, 
after we heard they had arrangea to opéra te over the Northern Pacific tracks. 
Mr. Emerson, through Mr. Grifflths, of Seattle, went to the railroad company 
in June or July, 1911. It was after we had information of the arrangement 
with the Northern Pacific. It came in a roundabout way. We took no steps 
in the matter untll the deeds were tendered by Mr. Griflitlis, wheu we learned 
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of the arrangement with the Northern Pacifie. No formai agilement was 
ever tendered after the signlng of the agreemeut whieh I signed." 

J. R. Holman, the engineer of the Railway Company, and its repré- 
sentative in thèse negotiations, testified with respect to this conversa- 
tion with Jones that it occurred on S'eptember 9, 1910; that Mr. 
Bridges, the attorney for the Railway Company was présent; that the 
conférence was after the agreement with the city had been reduced to 
writing and signed; that Jones came over (to Seattle) on request by 
téléphone. Holman relates the proceedings of the conférence as fol- 
lows : 

'■I remarked that we had now reached an agreement with the bridge com- 
mittee with référence to the bridge. Mr. Jones sald: 'ïes; so I understand.' 
I stated in a gênerai waj' the terms of that agreement, and concluded by 
saying: 'We are now ready to close up our trade with you.' Mr. Jones said: 
'Yes.' I said: 'This can be donc now merely by your maklng a satisfactory 
deed, and we will make payment.' Mr. Jones said: 'Yes.' I said: 'We will 
make the payment, which I understand is $1'Î4,000, according to tlie tentative 
agreement' Mr. Jones says: 'Yes; but now the property will cost you more 
money; it will cost you $144,000.' I says: 'What is the extra $10,000 for?' 
Mr. Jones says: 'Well, we considered this trade closed over a year ago, and 
there is a matter of interest' Mr. Bridge.s broke into the conversation at that 
point and said to Mr. Jones: 'I don't see how you can take that stand. Youi 
hâve tieen in possession of the property ail the tlme, and it has been under- 
stood and agreed between us that this matter was held up awaiting negotia- 
tions with the City.' Mr. Jones broke into Bridges' talk and said: 'That 
niakes no différence. That property will now cost you $144,000.' I says: 
'Mr. Jones, we will never consider that for a minute; we will not pay that 
price.' Mr. Jones said: 'You will either pay that price or not get the prop- 
erty.' I says: 'Well, we will not take the property at that price. I will not 
agrée to it.' Mr. Jones remarked: 'Well, either you or somebody else wlU 
pay that price before you get the property.' He appeared during the latter 
part of the conversation very much irritated. He was flushed in the face, 
and went ont of the olHce after saying thèse last words, or, rather, slammed 
the door after him as he went eut." 

That was the end of the conférence. 

J. R. Bridges, the attorney for the Railway Company, who was prés- 
ent at the conférence referred to in the foregoing testimony, testified as 
f ollows : 

"There were présent Mr. Jones and Mr. Holman and myself. Mr. Holman 
stated to Mr. Jones that an agreement had been made with the citizens' com- 
mittee with référence to the bridge at Simpson avenue crossing, whereby the 
railroad was to put a bridge on part of the street that would be in the nature 
of a lift bridge, and the city, whenever they chose to, should hâve the re- 
mainder of the street. Mr. Jones said that he understood that such was the 
condition. * * * Mr. Holman then stated to Mr. Jones that the railroad 
Company was ready now, this bridge matter having been settled, to close the 
deal for the purchase of the right of way from the Northwestern Lumber 
Company, which, he said, he remembered the considération was to be $134,000. 
Mr. .Jones answered, and said: 'Yes; that was the amount; but,' he said, 
'it will cost you more money now ; It will cast you $10,000 more, or $144,000.' 
Mr. Holman said to Mr. Jones: 'I do not know why it should be any more 
than it was ; why you should make it $144,000.' Mr. Jones answered by say- 
ing that this price had been put on about a year before, and that now the 
price was $144,000. At that stage of the conversation I said to Mr. Jones 
that it did not look reasonable or fair that he should increase the price of it, 
although the price of $134,000 had been fixed something like a year ago; that 
there had been many things standing in the way of consummation, and that 
his company had been in possession and occupancy of the land ail the time, 
221 F.— 52 
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and the railroad company had had no use of It whatever. He sald that that 
did not make any différence; that the priée now was $144,000. It appeared 
that my talk to him rather put him out of humor, or at any rate he left that 
impression with me. He was somewhat flushed. Mr. Holman then said: 
'Now, Mr. Jones, we are ready to talie up this deed for $134,000, and pay you 
for it; but we will not pay you any more.' Mr. Jones says: 'ïou cannot 
hâve it for any less than $144,000,' and walked out of the office. That was 
the end of it." 

Mr. Bridges f urther testified : 

"As far as my knowledge goes, there was no talk with the Northwestern 
people after September, 1910, conceming the right of way, until August 5, 
1911, when Mr. Iilmerson and Mr. Grifflths, who was representing the Lumber 
Company as their attorney in that matter, came to my office and asked me if 
I was secret£<ry or some officiai of the Grays Harbor & Puget Sound Rallway 
Company, and I told them that I was secretary formerly, and they then made 
demand with référence to the taking over of this property and at tliat time 
tendered a deed. That was some three months after the announcement had 
been made of the arrangement with the Northern Pacific. They had and 
presented deeds executed by the Northwestern Lumber Company — two or 
three différent deeds ; one was a quitclaim deed, and one a warranty. It 
was a formai tender of performance on their part. They demanded $134,000. 
Mr. Grifflths, in the présence of Mr. Emerson, stated that they now made 
demand that the railroad company now take up the deed on payment of 
.?134,000, and they waived any interest claim, and waived anything that might 
hâve been in the contra et with référence to the bridge clause, and said they 
made their demand upon the purported contract which had been executed by 
the Northwestern Lumber Company, and which the railroad company refused 
to exécute, and the original offer in the Emerson proposition and the ae- 
ceptance thereof by Mr. Baldwin, I refused the tender. The suit was brought 
soon afterwards." 

There was no provision in the letter and its acceptance of June 9, 
1909, respecting payment of interest "pending transfers," or pending 
negotiations for the completion of the formai agreement. The demand 
of the Lumber Company for an additional sum of $10,000, or for any 
sum, as interest on the original purchase price for the period during 
which negotiations for the purchase of the property had been in prog- 
ress, was therefore a demand for the performance by the Railway 
Company of a condition upon which the minds of the parties had not 
met, and was a condition not covered by or included in any of the writ- 
ings exchanged between the parties. It was accordingly rejected. 

But interest on the purchase price could not be legally demanded by 
the Lumber Company until the Railway Company was in default in 
payment, and it was not in default in September, 1910, when the de- 
mand was made, for the reason that the Lumber Company did not 
tender or offer to tender to the Railway Company its deeds to the prop- 
erty, notwithstanding the latter company offered then to pay the pur- 
chase price. ' At this point the negotiations between the parties failed. 
No agreement was reached as to the terms of the formai agreement, 
and no offer was made by the Lumber Company to carry out the terms 
of the original agreement, and no agreement was had as to further 
negotiations. The transaction was clearly at an end. Thereupon the 
Railway Company proceeded to negotiate with the Northern Pacific 
Raihvay Company for an entry into the city of Hoquiam over the 
tracks of the latter road, and for the use of its station facilities in 
Hoquiam, and this arrangement was finally completed in May, 1911. 
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In the meantime the Lumber Company did nothing. It did not seek 
to revive negotiations for the sale of its property until the agreement 
between the Railway Company and the Northern Pacific Railway Com- 
pany had been made pubHc. It then came forward in July or August, 
1911, and tendered the Railway Company its deeds to the property and 
demanded payment of $134,000, without interest. This was nearly a 
year after the Lumber Company had refused to accept that sum for 
its property. It was then too late. The transaction had been closed 
and was at an end, and there was no equity in the situation requiring 
its revival. 

There is but one conclusion to be drawn f rom thèse proceedings, and 
that is that no final agreement was reached with respect to the formai 
agreement provided in the letter and its acceptance of June 9, 1909, 
and no such agreement was reached or otherwise reduced to writing 
concerning the sale and conveyance of the property mentioned in that 
letter. There was therefore no contract to be enforced in this case, and 
the court was right in entering a decree dismissing the bill. 

The decree of the District Court is affirmed. 
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(Circuit Court of Appeals, Nlnth Circuit. Marclï 18, 1915.) 

No. 2429. 

1. Public Laisjds <S=»102 — Cancellation of Final Receipt — Sufficiency of 

Evidence. 

In a suit to establisà a trust in land, which défendants held under a 
patent from the government, on the ground that a final receipt of the 
regi.ster and receiver under an application to purchase such land by S., 
under whom plaintiff claimed, was canceled by the land department 
wrongfully and without authority of law, évidence introduced before the 
regi.ster and receiver heM to justify a finding that S. purchased the land 
witb money furnished him by other parties wlth a view to their own 
profit, to corne out of the land when the title was secured. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 294r-297 ; 
Dec, Dig. (S=3l02.] 

2. Public Lands <S=>33, 42 — Compliance with Statutei — Necessitt. 

One seeking to acquire public lands either by donation or sale must 
comply with the provisions of the statute and observe the things pre- 
scribed by law, and also refrain from the things inhibited as a condition 
to the acquirement of title. 

'^"(1 \ot^— For ntlier cases, see Public Lands, Cent. Dig. §§ 57-64, 106, 
107 ; Dec. Dig. <S=>33, 42.] 

3. Public Lanijs <g;=3lO0 — Conclusiveness of Departmbntal Décisions. 

In aduilnistering the lavvs relative to the disposition of the public do- 
main, tbe Undings and décisions of the land department as to matters of 
fact pertaiuiijg to applications, entries, and proofs are final and con- 
clusive, If there is any pertinent testimony upon which to base them. 

lEd. Note.— For other cases, see Public Lands, Cent. Dig. §§ 104, 301, 
.•Î02; Dec. Dig. <£^10(j.] 

i. l'iiBLic I.ANDs i@=3iO() — Conclusiveness of Depabtmental Décisions. 

\\lietlier an application to purchase land under the Timber and Stone 
Act lAct June 3, 1878, c. 151, 20 Stat. 89) was made for spéculative pur- 

£=}For other cases see same toplc & KBY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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poses, In that the appUcant was furnlshed the money by otber persong 
with a View to thelr own profit, was a question of f act for tlie considéra- 
tion of the land department on a contest, as to which its décision was 
binding and conclusive. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 104, 301, 
302; Dec. Dig. <S=106.] 

5. Public Lands ®:=1.38 — Bona Fide Purchasebs — Equitable Titles. 

A final receipt, issued to an applicant for the purchase of land, was 
only evidentiary of an équitable title, and as to such a title, uuder either 
the pre-emption laws or the Timber and Stone Act, the bona fide pur- 
chaser doctrine eannot apply. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 368; Dec. 
Dig. <®=:»138.] 

6. Public Lands <S=>106 — Conclusiveness or Depaktmental Décisions. 

Where there was pertinent évidence before the land department on a 
contest of an application to purchase public lands, its décision on a ques- 
tion of fact was conclusive, though its reasoning was erroneous. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. |§ 104, 301, 
302; Dec. Dig. <@=>106. 

Décisions of land department, their conclusiveness and efCect, see notes 
to Hartman v. Warren, 22 O. O. A. 38 ; Carson City Gold & S. M. Co. 
V. North Star Min. Co., 28 O. C. A. 344; Uinata Tunnel M. & T. Co. v. 
Creede & C. C. M. & M. Co., 57 C. C. A. 207.] 

7. Public Lands ®=>103 — Contests — Evidence. 

Where S., after making a homestead entry, agreed with M. to convey 
him an undivided interest in the land when final proof had been made, 
but, being unable to make final proof because of his failure to live on the 
land, he flled an application to purchase the land under the Timber and 
Stone Act, to whlch application a contest was flled on the ground that the 
entry was spéculative, and that the money to purchase the land was fur- 
nlshed by other parties with a view to their own profit, the agreement 
with M. should hâve been admitted at the hearlng on such contest as show- 
Ing the inclination of S. to obtain title to the land, regardless of the rég- 
ulations of law, especially as it had a bearlng on M.'s money demand 
against him, the amount of which was withheld and paid to AI. by one 
to whom S. conveyed after obtaining bis final receipt. 

[Ed. Note.— For other cases, see PubUc Lands, Cent Dig. §§ 298, 299, 
307; Dec. Dig. ®=>103.] 

B. Public Lands ®=»103 — Contests — Sufficienct of Allégations. 

Under the practice long maintained in the land department, a contest 
against an application to purchase land under the Timber and Stone Act, 
alleglng that the applicant had agreed with M. to convey to him an un- 
divided one-half interest in the land when he had made final proof, that 
after submltting his final proof and recelving the receiver's receipt the ap- 
plicant conveyed to J., who subsequently conveyed to other parties, that 
the purchase money paid the government was furnished by other parties, 
who in considération thereof were to receive a portion of the money paid 
for the land by such grantees, that the applicant received no more than 
one-thlrd of the purchase price, and the balance was paid to those so fur- 
nishing him money with which to make final proof, that on account of the 
matters so alleged the entry was made for spéculative purposes, and not 
for the sole and exclusive benefit of the applicant, and that by reason of 
such agreements and contracta the applicant did not receive the full con- 
sidération and value of the land, contained sufflcient allégations upon 
which to base the contest. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. §§ 298, 299, 
307; Dec. Dig. <g=5l03.] 

.^=»For other caâes «e» saine topic & KBÏ-NUMBBR in ail Key-Numbered Digeats & Indexes 
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Appeal f rom the District Court of the United States for the North- 
ern Division of the Districi of Idaho ; Frank S. Dietrich, Judge. 

Suit by the McGoldrick Lumber Company against Charles J. Kin- 
solving and others. Decree for défendants, and complainant appeals. 
Aflïrmed. 

This suit was instituted by appellant, complainant below, to liave the ap- 
pelloes declared the liolder of tlie légal title to tUe land in the bill of coiuplaint 
descrlLed, in trust for the appellant. The défendant Charles J. Kinsolving ac- 
qiiired title by patent from the United States March 27, 1911, in pursuance of 
a lieu sélection theretofore made. The remaining défendants, it is alleged, 
hâve or elaim some interest in the property. The plaintiff clainis that he is 
entitled to hâve the trust so declared by reason of one John Sliannon, under 
whom plaintiff deraigns title, havlng filed in the proper land oflice an applica- 
tion for purehase under the Timber and Stone Act, and having secured, after 
final proof made by him, a final receipt from the register and receiver, which 
receipt, it is alleged, was wrongfuUy and without authority of law canceled 
by the land department. Shannon had previously, to wit, on July 17, 1905, 
made homestead entry ; but, being unable to make final proof by reason of 
hls not having lived upon the laud or cultivated any part of it, lie, on Septem- 
ber 26, 1906, relinquished the same, and at once filed his application to pur- 
ehase under the Timber and Stone Act. He made final proof under this latter 
application January 16, 1907, which being accepted and the money considér- 
ation paid, the receiver issued to him the final receipt, being No. 2,500. 

On July 16, 1907, Kinsolving filed in the land office a contest against Shan- 
non's timber and stone application, settlng forth for cause thereof that Shan- 
non on September 24, 1906, made and entered into an agreement vFith one 
William McCarter, by the terms of vrhich Shannon undertook to convey to 
McCarter an undivided one-half interest in the land when he had made flnai 
proof and received the receiver's certificate ; that after said Shannon had sub- 
mltted his final proof and received the receiver's receipt he conveyed said land 
by deed to one Joseph H. Johnson, who subsequently conveyed to Roy C. 
I/ammers and the McGoldrick Lumber Company ; that the purehase money 
paid to the government was furnished by other parties, who in considération 
thereof were to receive a portion of the money to be paid for the land by Lam- 
mers and the McGoldrick Lumber Company; that when said money was 
paid Shannon received no more than one-third thereof, and the balance was 
paid to those so furnishing him the money to make final proof, and on aa- 
count of the matters and things so alleged that said entry No. 2,500 was made 
for spéculative purposes, and not for the sole and exclusive beneflt of said 
applicant; and that applieant, by reason of his said agreements and con- 
tracts, did not receive the full considération and value of said land. 

Upon notice duly given a hearing was had before the register and receiver, 
and a copy of the proeeedings had and the testlmony taken thereat is at- 
tached to and made a part of the bill of complaint. Based upon such proeeed- 
ings and testlmony the register and receiver made and rendered flndiugs and 
décision, and canceled Shannon's entry. The record further shows that a de- 
murrer was interposed to the contest affidavlt filed by Kinsolving, and over- 
ruled. It further appears that an appeal was had to the Commissioner Gen- 
eral of the Land Office, and from his décision to the Secretary of the Interior, 
and that the décision of both of thèse offleers was in afiirmanee of the décision 
of the register and receiver. 

There was further testlmony adduced before the trial court, but In the end 
Its decree was based upon the testlmony and the proeeedings had before the 
register and receiver, and, being adverse to complainant, it has prosecuted an 
appeal to this court. 

F. M. Dudley, of Seattle, Wash., Cullen, Lee & Matthews, of Spo- 
kane, Wash., and John P. Gray, of Cœur d'Alêne, Idaho, for appel- 
lant. 

J. H. Forney, Frank L. Moore, and R. B. Norris, ail of Moscow, 
Idaho, for appellees Kinsolving and Milwaukee Lumber Co. 
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Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

WOLVERTON, District Judge (after stating the facts as above). 
[1] The appellant contends (adopting the statement of counsel con- 
tained in their brief) : 

"That there was no évidence whatever upon which the land depaitinent 
could cancel the eiitry of Shannoii; and that uiider the rules of law goiernliig 
the cancellation of eutrles, lioth as announced by the fédéral courts and as 
anounced by the land department, the cancellation of the entry was wrongful 
on the part of the land department, and that the action of the land depart- 
ment was the resuit of an error of law." 

This involves a review of the testimony adduced before the register 
and receiver, and considered by them and the Commissioner General 
and the Secretary of Interior in making and rendering their décision. 
There is much of the testimony that is of no value whatever, and no 
référence will be made to it. By stipulation of counsel it appears that 
two other contests were previously filed, one by John English and an- 
other by Fred Hamilton, both of which were dismissed on motion of 
protestant. 

Shannon was called, and testified, in efjfect, that prior to his making 
final proof he resided in Cœur d'Alêne, Idaho, and had resided there 
up to the time of the rehearing, May 21, 1908 — about six years ; that he 
had known Joseph H. Johnson a year or thereabouts prior to making 
final proof ; that he ( Shannon) stopped at his place and roomed there 
when he came to town, and borrowed some money of him, once in a 
while, $10, $20, or $30 at a time, which was about ail the business trans- 
actions had with him up to that time ; and that he became indebted in 
the meanwhile to Johnson in about the sum of $2,900. Then as inter- 
rogated : 

"Q. Now, on the date that you got your final receipt, you gave Sir. Johnson 
a deed for thls land, didn't you? A. Not that I know of ; not that I ean re- 
member of very well. Q. Do you say that you did not? A. Not that I can 
remember of ; if I did, it was not my natural signature. Q. If you gave Mr. 
Johnson a deed for this land on the lôth day of January, 1906, the saine day 
that you got your recelver's receipt, then it was not your natural signature; 
Is that right? A. Tes, sir. Q. Who did you ever deed thls land to, then? A. 
I deeded it to Roy C. Lammers. Q. Is that the only person you deeded It to? 
A. That is the only person I ever knew of deeding it to ; if I did, I was not 
in shape to do business." 

Shannon further testified that he had money beyond what he got 
from time to time from Johnson, that his brother at Columbia Falls, 
Mont, owed him for money loaned along about 1895, which was on 
interest, and that his brother sent him $500 through the mail, being 
in the form of five $100 bills in a common letter, unregistered, and 
that out of this remittance he made payment for his claim. And again 
as interrogated : 

"Q. Now, do you remember whether or not you recelved any money on ac- 
connt of your recelver's receipt, prior to the time you made this deed tO) 
Lammers? A. No, sir. Q. You dicî not reeeive any at ail? A. No, sir; you 
say prior to the time I deeded this land to Lammers? Q. Yes. A. Oh, yes; 
certainly I did. Q. Who did you get that from — Johnson? By Mr. Elder: 
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I object to him leading his own witness. Q. Who did y ou get it from? A 
Mr. Johnson, the most of It; but from several people. Q. I mean on ao- 
count of this claim? A. Oh, on account of this claim. Q. You don't remember 
of slgning this deed on the 16th day of January, 1906? A. No ; I don't. By 
Mr. Dudley: Do you recoUect giving any mortgage or paper to Mr. Johnson 
right after you proved up on the 16th day of January? A. No, sir. Q. You 
hâve no recollection of that at ail? A. No, sir. Q. Do you recollect making an 
affidavit, Mr. Shannon, at the time you gave this deed to Mr. Lammers? A. 
Yes. Q. I call your attention to this paper, Contestant's Exhibit D, for iden- 
tification (reads): Is that the affidavit you made at the time? A. Yes. Q. 
Now, in that affidavit you will notice that it says that you are the grantor 
în that deed, dated January 16, 1907. Does that refresh your memory? Do 
you remember of making any conveyance to Johnson? A. I can't remember. 
Q. You don't remember whether you did or not? A. No, sir. Q. At the time 
you made this afiidavit you had those facts that you swore to fresh in your 
mind? A. Yes. Q. And the affidavit was true as you swore to it? A. Yes. 
Q. You say that you owed Mr. Johnson at the time Mr. Lainmers bought that 
land something like $2,900? A. Yes. Q. And that debt has arisen partly out 
of money that you owed him for room reut and money he loaned you? A. 
Yes. Q. During what time did your loans cover? A. The mo.st of them was 
loaned from along about the Ist of February until about the date of the sale. 
Q. Did Mr. Johnson hâve any agreement with you whatever, at the time you 
entered this land January lèth, by which you agreed, when you entered it, 
that you would convey that land to him? A. No, sir. Q. Did you make any 
agreement of that kind with any one whatever? A. No, sir. Q. And the only 
persou you recollect that you made any conveyance to was Mr. Lammers in 
April? A. Yes, sir." 

Exhibit D, referred to in witness' testimony, is an affidavit given by 
him April 25, 1907, whereby he deposed : 

"That afflant's attention has been called to an abstract of title to said lands 
whieh shows, among other things, an agreement betvveen affiant and one Wil- 
liam McCarter, dated September 24, 1906, and reeorded in the office of the 
county recorder of Shoshone county, Idaho, January 21, 1907, in Book E of 
Agreements, on page — thereof, by which it is recited that affiant agrées to 
convey an undivided half interest in and to said lands to said William Mc- 
Carter as soon as affiant should make final homestead proof of said lands 
and receive the recelver's receipt therefor ; that in truth and in fact affiant 
never made or signed such agreement, or any agreement, to convey said lands, 
or any thereof, or any interest therein, to any one; and that, if there is any 
agreement such as purports to he shown in such abstract signed in afflant's 
name, the name is a forgery." 

In this relation référence should be had to the affidavit of William 
McCarter, the person with whom the alleged agreement was made, of- 
fered and received in évidence, who deposed with relation thereto as 
f ollows : 

"That at the time of executing said contract the said Shannon was Indebted 
to affiant in a large sum of money, and that affiant was very desirous of pro- 
curing some security for the payment thereof, and that affiant procured the 
signature of sàid Shannon to said contract solely for the purpose of holding 
the same as security by means of which he could compel said Shannon to pay 
such indebtedness, and that It was not the purpose or intention of affiant 
to ever assert any title to said lands, or to any interest therein, or in any 
therefor, under said contract; that affiant well knew, at the time of procur- 
ing said pretended agreement, that the same was void and unenforceable, but 
that affiant believed that he could, by means thereof, induce and compel said 
Shannon to pay to affiant the indebtedness due to affiant from said Shannon ; 
that at the time of executing and delivering said paper to affiant the said! 
Shannon had been drinking for many days, and was in such a condition, as the 
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resuit of such drinking alcoholic drinks, that he, the said Shannon, bad no 
compréhension of his act, and thereafter had no reooUection of esecuting or 
delivering such paper to afflant, and that the said Shannon has since believed, 
and now, as affiant is iuformed and believes, that he, said Shamion, uever 
signed or delivered such contract, and that his signature thereto is a forgery ; 
that it was never the purpose or Intention of said Shannon to agrée to cou- 
vey to affiant said lands wlien he should enter the same, or aiiy interest 
tlierein, or in any of them ; that said paper was flled for record in tlie ollice 
of the county reoorder of Shoshone county, Idalio, after atiiaut had beoa in- 
lormed that said Shannon had conveyed said lands to one Joseph H. Hamiltou, 
for the purpose of using the same as a meaus whereby alliant could seciire 
f roin said Shannon payment of the moneys owing by said Sbannou to alfiant." 

Jos. H. Johnson testified, in effect, that he had known Shannon 
about three years, that he (Shannon) was always a customer at his 
hôtel and saloon, and that he had never had any business transactions 
with him prior to January 16, 1907, "more than a customer" ; that he 
(witness) was the same Joseph H. Johnson to whom Shannon gave a 
warranty deed for the land in question on January 16, 1907 ; that the 
deed, as shown by witness' affidavit, a copy of which had been previ- 
ously ofl'ered in évidence, was given as a mortgage only, and that he 
did not know how much Shannon owed him at the time it was given ; 
that he did not give to Shannon any instrument showing that he held 
title merely as mortgagee; that he never at any time prior to Janu- 
ary 16, 1907, had any conversation with Shannon relative to his se- 
curing witness for the money he owed; that the first time he had 
any conversation with Shannon relative to security was three or four 
or fîve hours after the receiver's final receipt was issued to Shannon; 
and that, when the deed was made by Shannon to Lammers, Lammers 
gave to witness a check for $2,939. And on cross-examination : That 
Shannon had been doing business with him (witness) in connection with 
his bar for a year or two prior to January, 1907, and "was a pretty 
heavy drinker" ; that when he (Shannon) ran short of money he would 
borrow from witness $10, $15, or $20 at a time, and that it was then 
agreed between witness and Shannon that the latter was owing wit- 
ness at the time $2,939 ; that when the transaction was had with Lam- 
mers he took a deed from both witness and Shannon, and that prior 
to Shannon's entry of the land he had no understanding, directly or 
indirectly, with him, whereby Shannon was to convey the land to him 
after making the entry. Witness, on being recalled, further stated 
that, since witness had known Shannon, he had "used liquor * * * 
very excessively," and that in witness' opinion such use "had impaired 
his memory and mental faculties." 

Roy C. Lammers testified that he secured an abstract of title to the 
property just prior to the completion of his purchase; that certain af- 
fidavits were obtained and extended on the abstract for clearing up 
the title ; that McCarter told witness that Shannon owed him (Mc- 
Carter) $600, and to withhold the amount from the purchase price of 
the land, and witness agreed to do so; that there is nothing in the 
deed from Johnson to witness, or Shannon to witness, to show that 
witness was trustée for the McGoldrick Lumber Company ; and that 
witness disposed of the considération he agreed to pay for the land 
as follows: 
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Paid to Shannon $ 350 

Paid to Joseph Johnson 2,939 

Paid to Ralph T. Morgan 900 

Deposited in Exchauge National Bank, Cœur d'Aleue, to crédit of Shan- 
non 1,757 

Paid to William Dollar, président of Exchange National Bai'.k 200 

Paid to R. E, McFarland 100 

Paid to Dan McLaren 50 

Paid to Calhoun Hardware Company 24 

Paid to Winship & Henderson 80 

Withheld, to be paid MeCarter 600 

And to be paid to Shannon, when the patent issued from the govern- 

ment 1,000 

Upon cross-examination witness further testified that he first be- 
came acquainted with the land in the fall of 1906, "somewhere along 
in September or October," and first talked with McLaren about the 
purchase of the land under his option from Johnson ; that witness had 
previously seen in the daily abstract sheets that Johnson had the title, 
and that he (witness) had the land along with the entire basin cruised; 
that McL,aren's option expired before the purchase was completed, and 
that another was given by Johnson to witness; that Johnson gave 
witness a warranty deed in pursuance of the option; that Shannon 
delivered his deed to witness at the same time; that Johnson made 
the statement when the transaction wels being closed that the deed 
from Shannon to himself was given as security for the amount that 
Shannon owed him; that witness' attention was called to an instru- 
ment purporting to be a contract between Shannon and MeCarter, 
whereby Shannon agreed in considération of $1,000 to convey to Me- 
Carter the land in contest when the former proved up on his home- 
stead entry; that Shannon was then and there asked if he had ex- 
ecuted such an instrument, and that he denied that he had; and that 
witness agreed to pay Shannon $8,000 for the land, $1,000 of which 
was to be withheld until such time as the patent was issued; and, 
further, that witness never in any form opened negotiations for the 
land or advanced any money in any way to Shannon prior to the 
time that he took the matter up with McLaren, and that he had not, 
prior to that time, any notice or knowledge whatsoever "that there 
was any claim or that there was anything wrong with this (Shannon's) 
entry." 

Sam L. McFarland testified that Shannon in a conversation con- 
cerning the contest remarked to witness as f ollows : 

"Well, that contract that I signed with MeCarter was before I relinquished 
my horaestead, and had nothing to do with my timber and stoue." 

R. T, Morgan testified that he was employed along in January, 1907, 
by Johnson and Shannon to défend a contest entered against Shan- 
non's claim by John English; that he defended another contest en- 
tered by Hamilton, and continued in their employ until the matter 
was finally disposed of in the land department, and until the transfer 
of Shannon's interest to either Lammers or the McGoldrick Lumber 
Company, and that Mr. Crâne was associated with him in the services 
rendered; that Johnson paid him a retainer fee, and that Shannon 
paid him $900 through Lammers, being balance due for his services ; 
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that Lammers had been previously informed of the arrangement touch- 
ing vvitness' employment ; and, being asked, "Do you remember what 
the previous arrangement was and where made?" he answered: 

"I don't know where it was made, but it was a matter that I think was 
understood between myself, Mr. Johnson, and Mr. Lammers, that I should 
receive that fee lu case of the successful lermination of this contest, anc) Mr. 
Lammers was inforuied of that fact and paid me the money or gave me the 
eheck." 

Witness further stated: 

"So far as my knowledge goes, there was nothlng at any tlme— never one 
dollar paid to any one in considération of dlsmisslng any contest or for any 
considération with référence to the Utigation of this Shannon claim." 

Earl Saunders testified that he drew the deed given by Shannon 
to Johnson, and that he has no recollection of the parties saying any- 
thing to him with référence to the deed being intended as a mort- 
gage. 

[2, 3] The public domain is disposed of only by authority of Con- 
gress, and those who would acquire title to any part of such domain 
must do so in pursuance of some law or act of Congress, permitting 
the acquisition and prescribing the terms and conditions upon which 
it may be had. Much of the domain has been, and is being, disposed 
of by donation to settlers, and much by sale to purchasers ; but, wheth- 
er it be by donation or sale, the provisions of the statute must be 
complied with in order to entitle the donee or purchaser, as the case 
may be, to his title from the gênerai government. The things pre- 
scribed by law must be observed, and the things inhibited as a condi- 
tion to acquirement of title it is just as essential shall not be done. 
Thus, if the law provides for settlement, improvement, and occupancy 
for a definite period of time, it is incumbent upon the applicant to ob- 
serve thèse conditions ; otherwise he cannot acquire the title. And if, 
upon the other hand, the law provides that he shall not purchase for 
spéculative purposes, or shall not hâve, prior to filing his application 
to purchase, disposed of or entered into any agreement for the sale 
of such land, thèse constitute conditions of the purchase, and, unless 
observed, he cannot hâve his title. The acquirement of title in con- 
travention of law is not only a fraud upon the law, but is a fraud 
upon the government, which owns and has the disposition of the 
public domain. The land department is charged with the adminis- 
tration of the laws of Congress relative to the disposition of the pub- 
lic domain. It must see that the provisions of law are complied with 
by intending donees and purchasers, and is constituted a tribunal for 
determining and deciding ail matters of fact pertaining to applica- 
tions, entries, and proofs, and by the uniform holding of the Suprême 
Court its findings and décisions as to such matters are final and con- 
clusive, if it be there is any pertinent testimony upon which to base 
them. If the officers of the land department err in the construction 
of the law applicable to any case, or if fraud is practiced upon them, 
or they themselves are chargeable with fraudulent practices, their rul- 
ings may be reversed and annuUed by the courts in controversies be- 
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tween private parties f ounded on their décisions ; "but," says Mr. 
Justice Field in Shepley v. Cowan, 91 U. S. 330, 340 [23 L. Ed. 424] : 

"For mère errors of judgment upon the weight of évidence in a contested 
<;ase before them, the only remedy is by appeal from one oilieer to another 
of the department, and perhaps, under si>ecial circumstances, to the président." 

See, also, Johnson v. Towsley, 13 Wall. 72, 20 L. Ed. 485 ; Bur- 
ienning v. Chicago, St. Paul, etc., Ry., 163 U. S. 321, 16 Sup. Ct. 
1018, 41 L. Ed. 175 ; Johnson v. Drew, 171 U. S. 93, 99, 18 Sup. Ct. 
800, 43 L. Ed. 88; Gardner v. Bonestell, 180 U. S. 362, 369, 21 Sup. 
Ct. 399, 45 L. Ed. 574; De Cambra v. Rogers, 189 U. S. 119, 122, 
23 Sup. Ct. 519, 4" L. Ed. 734. 

It has been further said by the Suprême Court that: 

"It has also been settled that the fraud in respect to which relief will be 
granted in this class of cases must be such as has been practiced on the un- 
successful party and prevented him from exhibiting his case fully to the de- 
partment, so tlîat It may properly be said there never has been a décision in 
a real contest about the subject-matter of inquiry." Vance v. Burbank, 101 
U. S. 514, 519, 25 L. Ed. 929; Greenameyer v. Coate, 212 U. S. 434, 442, 29 
Sup. Ot. 345, 53 L. Ed. 587. 

J4] The fraud assigned as the basis of inquiry in the présent con- 
troversy is not of that nature, but relates to the acts and doings of 
Shannon in alleged contravention of the law, namely, the Timber and 
Stone Act, while seeking to acquire title to the land in question from 
the government. This présents a question of f act for the considération 
of the land department, and its décision with respect thereto is as bind- 
ing and conclusive upon the parties as its décision would be upon any 
other question of fact pertaining to the attempted purchase. 

Very true, the power possessed by the land department is not an un- 
limited or an arbitrary power (Cornélius v. Kessel, 128 U. S. 456, 9 
Sup. Ct. 122, 32 L. Ed. 482, and Orchard v. Alexander, 157 U. S. 372, 
15 Sup. Ct. 635, 39 L. Ed. 7Z7) ; but no such arbitrary power was at- 
tempted to be exercised by the department hère. It was only the power 
to décide questions of fact, and the only error assignable is one of law, 
whether it had any évidence before it upon which to make the findings 
complained of. 

[5] Furthermore, while it is true that Shannon acquired a vested 
interest to the land in question by the iînal receipt, yet the receipt was 
only evidentiary of an équitable title, and not of the ultimate title 
which is evidenced by the patent. As to such an équitable title, the in- 
nocent or bona fide purchaser principle or doctrine does not or cannot 
apply. It has been so adjudged, both as to the pre-emption laws and 
the Timber and Stone Act. Root v. Shields, Woolw. 340, 348, 363, 
•Fed. Cas. No. 12,038; Hawley v. Diller, 178 U. S. 476, 20 Sup. Ct. 986, 
44L. Ed. 1157. 

[6] Now, starting with thèse settled légal principles, we hâve only 
to discuss the évidence that the land department had to deal with in 
arriving at its décision in the premises ; nor are we bound by the rea- 
soning adopted by the officers of the department in arriving at the con- 
clusion reached. It is suffîcient if there was pertinent évidence before 
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them for considération, no matter what their reasoning may hâve 
been. 

[7] It is at once apparent from the testimony that Shannon, from 
the very inception of his purpose of acquiring title to the land in ques- 
tion, attempted to proceed in violation of the prescribed régulations 
of law. He first made a homestead entry, and not only did he fail to 
live upon the land and to cultivate any part of it, but he entered into 
an agreement with McCarter prior to final proof for a sale of an in- 
terest in the same, which was contrary to the intent and purpose of the 
Homestead Act. Bailey v. Sanders, 228 U. S. 603, 33 Sup. Ct. 602, 57 
L. Ed. 985. Finding that he could not make the requisite proof to 
entitle him to his homestead, presumably a commuted homestead, he 
immediately applied to purchase under the Timber and Stone Act, and 
the agreement with McCarter of September 24, 1906, continued in 
force, being neither canceled nor annulled. 

It is urged that this agreement ought not to be considered, because 
not admitted at the hearing before the register and receiver. We think 
those officers erred in their ruling ; but, whether the agreement was ad- 
mitted or not, the answer of défendants admits its exécution, and the 
testimony otherwise adduced, including the affidavits admitted, show 
that it was, in fact, entered into by the parties. The agreement was 
pertinent, if for no other reason, to show the inclination of Shannon 
to obtain title to the land regardless of régulations of law. It also has 
a bearing on McCarter's money demand made against him, and which 
was withheld by L,ammers out of the purchase price of the sale made to 
the latter. 

The maxim that a witness false in one part of his testimony is to be 
distrusted in others may be by parity of reasoning applied to Shannon. 
He, having been discovered in the act of defrauding the governnient 
in one transaction, would quite naturally be distrusted in another, es- 
pecially where there is a close relationship and marked similarity be- 
tween the two transactions. 

Turning to another phase of the testimony, it appears that Shannon 
was a man who drank heavily, "very excessively," says Johnson, and to 
such an extent that it "impaired his memory and mental faculties"; 
that Johnson's acquaintance with Shannon extended back from the 
date the deeds were given to Lammers, about a year and nine months, 
or less than two years ; that Shannon was merely a customer of John- 
son's at his hôtel and bar, and borrowed small sums of money from 
time to time; and yet it is asserted by Johnson that within that time 
Shannon became indebted to him in the sum of $2,939. When inquir- 
ed of for an accounting, Johnson says he kept no account, but that as 
Shannon became indebted to him from time to time Shannon gave 
his I. O. U.'s, which were ail destroyed as settlements were subsequent- 
ly made. With ail this we find that within two or three hours after 
Shannon procured his final receipt Johnson had his warranty deed for 
the land, which deed, it was later claimed, was given as a mortgage to 
secure money. There was no defeasance given, nor was Johnson able 
to give on the witness stand any definite idea as to the amount Shannon 
then owed him. S'nannon says he got the money with which to pay for 
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the land f rom his brother, who had owed him f rom about 1895, and yet 
it seemed necessary that he should at once exécute a mortgage on the 
land to Johnson. Further, Shannon affirms that he has no recollection 
of giving the deed to Johnson. 

And, again, it may be inquired how did Shannon become indebted to 
McCarter? McCarter failed to enlighten the register and receiver, 
although he made an elaborate affidavit touching the agreement on 
Shannon's part to convey to him an undivided half of the land when 
the final homestead proofs were made. Eventually McCarter claimed 
that the agreement was executed to secure the payment of a large sum 
of money. But McCarter's narrative of the way by which he procured 
the exécution of the agreement, and the purpose he had in view in OD- 
taining the same, shows a degree of perfidy that is amazing and uncon- 
scionable, and is sufficient within itself to render him wholly unworthy 
of belief. Johnson's testimony inherently renders it scarcely worthy 
of greater credence. And what is the inference to be drawn f rom their 
acts and demeanor towards Shannon? Very naturally that Shannon 
was the tool and dupe of thèse men, and was but a pliant instrument in 
their hands, and that they, one or both of them, provided him with the 
money whereby to complète his purchase, with a view to their own 
profit to come out of the land when the title was secured f rom the gov- 
ernment. It cannot be predicated of such a record that it contains no 
pertinent évidence upon which to base the findings and décision of the 
land department. 

[8] Another point is made that the allégations set forth by the con- 
testant were insufficient upon which to base the contest, but under the 
practice long maintained in the land department the point is without 
merit. 

The decree of the Distric.t Court will be afiîrmed, with costs to tbc 
appellees. 



CENTRAL TRUST CO. OF ILLINOIS et aL t. GEORGE LUEDERS & 

CO. et aL 

In re J. RHEINSTROM & SONS CO. 

(Circuit Court of Appeals, Sixth Circuit March 2, 1915.) 

No. 2539. 

1. CoNSTiTuraoNAL Law (©=»211 — Eqtjal Peotection of Laws — ^Limitation 
ON Législative Poweb of States. 

The equal protection clause of Const. U. S. Amend. 14, does not take 
from the states the power to classify the subjects of législation, but 
leaves to the Législatures a wide field of discrétion in that regard, avoid- 
ing such classification only when unreasonable and arbitrary ; and a lég- 
islative classification is presumed to be reasonable, and will be so held, 
unless it Is apparent that there was and could be no reasonable basis 
therefor. 

[Ed. Note. — For other cases, see Constitutional Law, Cent Dig. § 678; 
Dec. Dig. <@=211.] 

@=9For otber casa* ie« same topic £ KEY-NUMBER In ail Key-Numbered Dlgests & Indezw 
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2. CoNSTiTUTiONAi, Law <S=>244 — Liens <g=8 — Master and Servant <S=369 — 

State Statutes Giving Pkefekencbs in Insolvenoy — Constitution- 

ALITT. 

Ky. St § 2487, In providing that, on the distribution among creditors 
of the property of public service corporations or manufacturing estab- 
lishments, employés and persons vvho shall hâve furnished materials or 
supplies for the carrying on of the business shall hâve a lien on the prop- 
erty involved In the business, is not unconstitutional, as in violation of 
the equal protection clause of the fédéral Constitution. 

[Ed. Note.— For other cases, see Constitutional Law, Cent. Dig. § 710; 
Dec. Dig. <S=j244; Liens, Cent. Dig. § 2; Dec. Dig. ®=58; Master and 
Servant, Cent. Dig. §§ 78-81 ; Dec. Dig. <S=569.] 

3. Bankruptct (S=>350 — Pbiorities Between Creditors — State Statute. 

Prioritles under such statutes are expressly recognized and authorlzed 
in bankruptcy proceedlngs by Bankr. Act July 1, 1898, c. 541, § 64b (5), 
30 Stat. 563 (Comp. St. 1913, § 9648). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. 537 ; Dec. Dig. 

®=>850.] 

4. Liens <S=»8 — Master and Servant i@=»82 — Construction — Statutes Giv- 

ing Peefekfjnces in Insolvenoy Peoceedinqs. 

Ky. St. § 2487, giving a lien on the distribution of the assets of "any 
owner or operator of any rolllng mill, foundry, or other manufacturing 
establishment," to employés and persons who shall hâve furnished ma- 
terials or supplies for the carrying on of the business, Is not llmited, un- 
der the doctrine of ejusdem generis, to manufacturing establishments of 
the class of roUing mills and foundries, but construed in the light of the 
manifest législative intent, applies to ail manufacturing establishments. 

[Ed. Note. — For other cases, see Liens, Cent. Dig. § 2 ; Dec. Dig. <®=8 ; 
Master and Servant, Cent. Dig. §§ 128-134 ; Dec. Dig. ®=82.] 

5. Bankruptcy ®=»350 — Olaims Entitled to Priority — State Statute — 

"Manufacturing Establishment." 

Bankrupt corporation was engaged in the business of putting up and 
selling what are known as Maraschino eherries. Thèse cherries are im- 
ported in casks, packed in brine and sulphurous acid, after belng bleached. 
Af ter their recelpt by the bankrupt they ' were washed through several 
waters, stemmed, pitted, again washed, colored, sweetened, and bolled for 
from 24 to 48 hours, then flavored, bottled, and labeled for the market. 
ïhe entire treatment in banltrupt's establishment took six days. The 
cherries as grown and imported were not in fact Maraschino cherries, 
but when so prepared were known as such in trade. Held, that bank- 
rupt's business was that of conducting a "manufacturing establishment," 
within Ky. St. § 2487, which gives a lien to employés and persons fur- 
nishing materials or supplies for the carrying on of the business of such 
establishments on distribution of their assets, and that such statute was 
applicable in the distribution of the bankrupt's estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 537; Dec. 
Dig. (©=5350. 

For other définitions, see Words and Phrases, Second Séries, Manufac- 
turing Establishment.] 

6. LffENS <©=58 — Construction — Statute Giving Lien. 

A statute giving a lien is regarded as a remédiai statute, and is to be 
libcrally construed, so as to give fuU effect to the remedy, in view of its 
bénéficiai purpose. 

[Ed. Note.^ — For other cases, see Liens, Cent. Dig. § 2; Dec. Dig. <s=>8.] 

Appeal from the District Court of the United States for the Eastern 
District of Kentucky; Andrew M. J. Cochran, Judge. 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexas 
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In the matter of J. Rheinstrom & Sons Company, bankrupt. From 
an order allowing priority to claims of George L,ueders & Co. and other 
creditors, the Covington Savings Bank & Trust Company, trustée, and 
the Central Trust Company of Illinois appeal. Affirmed. 

For opinion below, see 207 Fed. 1 19. 

Iv. F. Wormser, of Chicago, 111., for appellants. 
D. V. Sutphin, of Cincinnati, Ohio, for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

KNAPPEN, Circuit Judge. This is an appeal from the order of 
the District Court allowing the claims of the appellees against the 
bankrupt estate as prior lien claims upon the property and effects of 
the bankrupt, by virtue of section 2487 of the Kentucky Statutes. The 
statute is printed in the margin of this opinion.^ 

The grounds of attack upon the order are (1) that the statute in- 
voked is unconstitutional and in conflict with the Bankruptcy Act; 
(2) that the statute does not relate to manufacturing establishments 
other than those similar to rolling mills and foundries; and (3) that 
the bankrupt did not own or operate a manufacturing establishment. 

[1-3] 1. The asserted ground of unconstitutionality is that the stat- 
ute unreasonably discriminâtes in favor of those who furnish mate- 
rials and supplies to manufacturing establishments, as against those 
furnishing money or machinery to the same establishments, as well as 
those furnishing materials and supplies to establishments not engaged 
in manufacturing, and discriminâtes against manufacturing establish- 
ments in favor of other establishments. We think this contention with- 
out merit. 

The rule is well settled that the equal protection clause of the four- 
teenth amendment does not take from the states the power to classif y 
the subjects of législation, but leaves to the Législatures a wide field 
of discrétion in that regard, avoiding such classification only when un- 
reasonable and arbitrary, and that a législative classification is pre- 
sumed to be reasonable unless it is apparent that there was and could 
be no reasonable basis therefor. Lindsley v. Natural Carbonic Gas 
Ce., 220 U. S. 61, 73-78, 31 Sup. Ct. 337, 55 L. Ed. 369, Ann. Cas. 
1912C, 160, and cases there cited; Jeffrey Mfg. Co. v. Blagg, 235 U. 

1 Sec. 2487. Lien of Employés and Materialmen on Property Assigned for 
Benefit of Creditors. — When the property or effects of any [mine] railroad, 
tumplke, canal or other public Improvement company, or of any owner or 
operator of any rolling mlll, foundry or other manufacturing establishment, 
whether Incorporated or not, shall be assigned for the beneflt of creditors, shall 
come into the hands of any executor, administrator, eommlssloner, recelver of 
a court, trustée or assignée for the benefit of creditors, or shall in any wlse 
come to be dlstributed among creditors, whether by opération of law or by the 
act of such Company, owner or operator, the employés of such company, owner 
or operator in such business, and the persons who shall hâve fumished ma- 
terials or supplies for the carrying on of such business, shall hâve a lien upon 
so much of such property and effects as may hâve been Involved In such busi- 
ness, and ail the accessories connected therewith, includlng the Interest of 
euch company, owner or operator In the real estate used in carrytag on such 
business. [The amendment of March 23, 1S94, tnserted "mine" in ârst line.] 
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S. 571, 577, 35 Sup. Ct. 167, 59 L. Ed. — . We see nothing arbitrary 
or unreasonable in preferring materialmen, whose supplies enter into 
the marketed product, over sellers of machinery, upon which liens for 
the purchase price may well be reserved, or over those loaning money, 
who not infrequently are in position to exact personal security or in- 
dorsement, nor in either of the other respects complained of. We cite 
in the margin several décisions of the Suprême Court which we think 
amply sustain the validity of this statute against the criticisms urged.^ 
The statute in no way conflicts with the Bankruptcy Act. Section 64b 
of the act provides that: 

"The debts to hâve priority, except as herein provided, and to be pald In 
full eut of bankrupt estâtes, and the order of payment shall be: * * * (5) 
debts owing to any person who by the laws of the states or the United States 
Is entitled to priority." 

It was expressly , held by this court in the Bennett Case that this 
section of the Bankruptcy Act adopts the Kentucky statute in question, 
and makes it the applicable fedei-al law in determining priorities. 153 
Fed. at page 674, 82 C. C. A. 531. 

[4] 2. The proposition that the statute relates to manufacturing es- 
tablishments only of the class of roUing mills and foundries invokes 
the doctrine of ejusdem generis. We think this question should be 
regarded as foreclosed against appellant's contention by the repeated 
décisions of the Court of Appeals of Kentucky and of this court, ex- 
tending over a period of several years. In Winter v. Howell's As- 
signée (1900) 109 Ky. 163, 58 S. W. 591, the statute was apphed to the 
case of one whose business was the sale of mixed paints and the man- 
ufacture of a cut-O'ff for a cistern. In Graham v. Magann Fawke Lum- 
ber Co., 118 Ky. 192, 80 S. W. 799, 4 Ann. Cas. 1026, and in Bogard 
v. Tyler, 119 Ky. 637, 55 S. W. 709, it was held that a sawmill was a 
manufacturing establishment within the meaning of this statute. In 
Hall & Son v. Guthrie's Sons (Ky.) 103 S. W. 721. a flourins mill was 
held to be a manufacturing establishment within the same statute. In 
the case of In re Bennett, 153 Fed. 673, 82 C. C. A. 531, the priority 
provided by the statute was applied by this court in the case of a man- 
ufacturer of barrels in f avor of the seller of heading and staves ; and 
in Re Starks-Ullman Saddlery Co. (1909) 171 Fed. 834, 96 C. C. A. 
506, the statute was held by this court to apply to the manufacture of 
harnesses, bridles, and other horse leather goods. True, in the Ben- 
nett Case the application of the statute was not directly discussed ; but 
in the later case of Starks-Ullman Saddlery Co. it was said of the 
claims involved in the Bennett Case that they "were indisputably for 
materials and supplies furnished for the 'carrying on' of an indisputa- 
ble manufacturing business." 171 Fed. at page 835, 96 C. C. A. at 

2 TuUis V. Lake Erie & Western R. B. Co., 175 U. S. -348, 20 Sup. Ct. 136. 
44 L. Ed. 192; Minnesota Iron Co. v. Kline, 199 TJ. S. 593, 26 Sup. Ct. 159, 
50 L. Ed. 322 ; I.ouisville & Nashville Ey. Co. v. Melton, 218 U. S. 36, 30 Sup. 
Ct 676, 54 L. Ed. 921 ; Alumlnum Co. v. Eamsey, 222 U. S. 251, 32 Sup. Ct. 
76, 56 L. Ed. 185; Barrett v. Indiana, 229 TJ. S. 26, 33 Sup. Ct 692, 57 L. 
Ed. 1050; Singer Sewing Mach. Co. v. Brlckell, 233 tl. S. 304, 34 Sup. Ct 
493, 58 L. Ed. 974; Easterling Lumber Co. v. Pierce, 235 U. S, 380, 35 Sup. 
Ct 133, 59 li. Ed. — , 
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page 507. It is true that in none of the cases cited was the doctrine 
of ejusdem generis referred to; but that rule is merely an aid in de- 
termining législative intent, and each of the décisions refenx;d to nec- 
essarily involved the finding of législative intent as including the estab- 
lisliments held respectively to be included within the "manufacturing 
establishments" of the statute, and so is necessarily inconsistent with 
the construction hère urged. That the reason hère assigned for find- 
ing a différent législative intent was not mentioned in the opinions re- 
ferred to would not, in view^ of the language and history of the statute, 
justify us in reaching a différent conclusion. The fact that since the 
disposition of this case below the Législature of Kentucky has amended 
the statute by the omission of manufacturing establishments does not, 
in our opinion, affect the question of législative intent in the passage 
of this act 30 years or more previous to such amendment. 

[5] 3. The remaining question, viz., whether the bankrupt's busi- 
ness was that of manufacturing, présents greater difficulties. The sub- 
ject was elaborately discussed below by Judge Cochran, in an opinion 
reported as In re Rheinstrom & Sons Co., 207 Fed. 119. The purpose 
of the bankrupt's business, as stated in its articles of incorporation, 'is 
"buying, selling, dealing, preserving, and packing fruits, vegetables, 
fruit products, and similar articles, in the state of Ohio and elsewhere." 
Its actual business was confined to putting up and selling what are pop- 
ularly known on the market as "Maraschino cherries," but which were 
not actually such. 

According to the record hère, the real Maraschino cherry is grown 
in Dalmatia, Austria.' The cherries u&ed by the bankrupt were large, 
white-meated, f ree stone cherries, grown in Greece or Italy ; they were 
packed with the stems on, bleached by a sulphuring process, and finally 
placed in casks, where they were immersed in a solution of brine and 
sulphurous acid, to prevent fermentation and spoiling while in transit. 
The treatment up to this point was done by the foreign grower. The 
bankrupt purchased the cherries in the condition stated. At the bank- 
rupt's establishment the casks were emptied, the cherries washed in 
varions changes of water to effectually remove the brine and acid. 
They were then stemmed by hand, then pitted by machinery, then 
washed again in various changes of water to remove any trace of brine 
or acid which might hâve penetrated the méat of the cherry. The 
washings consumed about 24 hours, their object being to restore the 
cherries as nearly as possible to their condition before packing in the 
brine and acid solution. The cherries were then colored eitlier red or 
green by immersion in a coloring solution, then sweetened by immer- 
sion in a syrup of cane sugar and water contained in vacuum kettles, 
where they were kept hot for 12 hours, and boiled for from 24 to 48 
hours. They were then fîavored by adding to the syrup the desired 
flavoring substance, were then sorted and graded, and then put into 

s According to the Century Dictlonary, "Marasca" Is the name of the cherry, 
"Maraschino" that of the cordial distilled therefrom or flavored therewith. 
The différence, however, is immaterial to the reasoning or the conclusion of 
this opinion. 

221 F.— 53 
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bottles or other containers, which were labeled and shipped by the 
bankrupt to its customers. The entire treatment in the bankrupt's 
establishment took six days. A part of the product was flavored with 
true "Maraschino" water made from real D'almatian cherries,. Another 
part was flavored with Marasque water, made from cherries grown in 
Southern France, and being an imitation of the real Maraschino wa- 
ter. The red ones were large and luscious, and until 1911 had been 
labeled "Maraschino cherries," by which name they were popularly 
known. Since the taking efïect of the Pure Food and Drugs Act in 
1911 they were labeled simply as cherries, artificially colored, and, if fla- 
vored with real Maraschino water, that f act was stated. This change in 
labeling has not afïected their sale, nor presumably to any extent the 
name by which they are popularly known. The chief, if not the only, 
use to which thèse so-called Maraschino cherries are put is as a gar- 
nish in various mixtures of alcoholic liquors, in salads, ice cream, and 
desserts. Their flavor is not that of the original cherry, nor even that 
of the real "Maraschino" (or Marasca) cherry. 

The spécifie question is whether the putting up and marketing of 
thèse cherries, including their préservation, coloring, and flavoring, so 
as to produce the articles of commerce known as Maraschino cherries, 
specially adapted to the use stated, is, properly speaking, manufacture 
within the Kentucky statute. At the threahold we are met with the 
proposition that manufacturing necessarily implies transformation, the 
emerging of a new and différent article, bearing a distinct name, char- 
acter, or use. This gênerai proposition has in numerous cases been 
declared and applied to the facts and under the conditions involved 
therein. Appellants insis,t that it follows from thèse décisions that the 
lien hère in question must be denied, for the cherries went into the 
bankrupt's establishment as cherries and came out as cherries, the sep- 
arate identity of each cherry being retained. We refer to the more im- 
portant of thèse décisions. 

In Frazee v. Moffitt (C. C.) 18 Fed. 584, Judge Blatchford, then on 
the circuit bench, held that baled hay was not manufactured, within the 
section of the statute providing for a duty "on ail articles manufac- 
tured in whole or in part, not herein enumerated or provided for," not- 
withstanding in the process of making hay the starch and gluten con- 
tained in the grass was converted into sugar; saying (18 Fed. at page 

"The substance of dried grass or hay is stlU grass. Change of name and 
manipulation do not necessarily constitute manufacture, within the meaning 
of section 2516." 

In Hartranft v. Wiegmann, 121 U. S. 609, 7 Sup. Ct. 1240, 30 h- Ed. 
1012, it was held in an opinion by Judge (then Mr. Justice) Blatchford, 
that shells cleaned by acid and then ground on a métal wheel, some of 
them afterward etched by acid, and ail intended to be sold for orna- 
ments as shells, were not dutiable as "manufactures of shells" under 
the Tariff Act then in force, but were exempt from duty as "shells of 
every description, not manufactured." In the course of the opinion 
it was said of the shells in question : 
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"They were still shells. They had not been manufacturée! iiito a new and 
différent article, having a distinctive name, eharacter, or use from that of 
a Shell." 

In Anheuser-Busch Brewing Ass'n v. United States, 207 U. S. 555, 
28 Sup. Ct. 204, 52 L,. Ed. 336, it was held, in an opinion by Mr. Jus- 
tice McKenna, that the treatment of corks by a manufacturer and ex- 
porter of béer, by way of sterilizing them and closing the seams, holes, 
and crevices, so as to adapt them for export use. did not entitle the 
manufacturer to the drawback allowed by the Tariff Act on imported 
raw material used in the manufacture or production of articles in the 
United States; it being held that such treatment of the corks was 
merely incidental to the préparation and bottling of béer for market. 
It was there said that something more than "treatment, labor, and 
manipulation" are necessary to "manufacture." "There must be a 
transformation; a new and différent article must émerge, 'having a 
distinctive name, character, or use.' This cannot be said of the corks 
in question. A cork put through the claimant's process is still a cork. 
The process is the préparation of the encasement of the béer," etc.. 

There is also a group of cases involving statutory exemptions from 
taxation or license charges, some of vvhich are relied upon by appel- 
lants. In City of New Orléans v. Mannessier, 32 La. Ann. 1075, it 
was held that an ice cream confectioner is not a manufacturer in the 
sensé of the law which exempts the latter from taxation. The case 
involved liability for a license on the business of peddling ice cream on 
the streets. The exemption was claimed by virtue of a statute pro- 
hibiting municipal corporations from levying taxes on "persons engaged 
in selling articles of their own manufacture, manufactured in this 
State." The court said: 

"The attempt to magnify a confectionery, which is defendant's business, 
Into a manufacture, must fail." 

In City V. Coflfee Co., 46 La. Ann. 86, 14 South. 502, it was held 
that a corporation, which by careful and cleanly roasting and a secret 
process of cooling produced "brands" of unground roasted coffees, 
each of which was claimed to have a recognizable taste, was not a 
"manufacturer," within the meaning of the exemption provision of the 
Constitution. A somewhat similar holding was had in People v. Rob- 
erts, 145 N. Y. 375, 40 N. E. 7, as applied to the business of mixing 
tea, roasting and grinding cofïee, and packaging spices and baking 
powders. 

In People v. Knickerbocker Ice Co., 99 N. Y. 181, 1 N. E. 669, and 
Hittinger v. Westford, 135 Mass. 258, it was held that the cutting, stor- 
age, preserving, and selling of natural ice was not manufacture. Doubt- 
less a différent rule would be applied to the making of artificial ice. 
Atty. Gen. v. Lorman, 59 Mich. 157, 26 N. W. 311, 60 Am. Rep. 287. 

In People v. Roberts, 155 N. Y. 408, 50 N. E. 53, 41 L. R. A. 228, 
it was held that a corporation engaged in the business of slaughtering 
sheep and lambs, refrigerating and shipping méat, selling the hides 
and wool therefrom, and converting the offal into fertilizer, was not 
"carrying on manufacture" within the exemption statute. (A contrary 
conclusion was reached by the Suprême Court of Ohio, in Engle v. 
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Sohn, 41 Ohio St. 691, 52 Am. Rep. 103, and persons. enga.çed în the 
slaughtering and packing of pork and the rendering of lard hâve been 
held to be manufacturers under the Internai Revenue Act. See 9 Int. 
Rev. Record, 193.) 

In Standard Tailoring Co. v. City of Louisville, 152 Ky. 50+, 153 
S. W. 764, 44 L. R. A. (N. S.) 303, a tailoring company, wliich distrib- 
uted samples of cloth among local dealers, who had prospective pur- 
chasers sélect the goods, the sélection being sent to the company, to- 
gether with the purchaser's measurements or figure, whereupon clothing 
was manufactured and sold to the merchant to be resold by him, was 
held not to be a manufacturing establishment within the meaning of a 
city ordinance passed to induce the location of "more manufacturing 
establishments v^rithin the city," and so exempting such establishments 
from taxation for a term of years. 

In City of Memphis v. St. L. & S. P. R. Co., 183 Fed. 529, 538, 106 
C. C. A. 75, this court held that a cotton compress was not a "manu- 
facturing plant" within the meaning of a statute authorizing a railroad 
company to build latéral roads not exceeding a certain length "to any 
mill, quarry, mine, manufacturing plant," etc. 

Whatever conclusion the cases cited may lead to in the disposition 
of the instant case, each of them is distinguishable from the case before 
us. Of the tariff cases generally it may be said that the question of 
classification is usually more or less technical, frequently depending 
upon comparison of différent schedules. The hay case (Frazee v. Mof- 
fitt) and the shell case (Hartranft v. Weigmann) must be read in the 
light of the well-settled rule that doubts are resolved in favor of the 
importer, because "duties are never imposed on the citizens upon vague 
or doubtful interprétations." Hartranft v. Weigmann, supra, 121 U. 
S. at page 616, 7 Sup. Ct. at page 1244, 30 L. Ed. 1012. 

Frazee v. MofFitt (the hay case) was cited with approval by the Su- 
prême Court in Hartranft v. Weigmann and BrewingAss'n v. United 
States, and by this court in Memphis v. Railroad Co., supra, and has 
been similarly cited by other courts. But, as respects the case itself, it 
may be open to doubt whether its doctrine would be applied to one 
whose sole business affirmatively appeared to be the cutting, curing, and 
baling of hay for the market, as distinguished from hay which may 
hâve been and usually is made as incident to the gênerai business of 
farming. As to the corks, in Brewing Ass'n v. United States, they 
were merely cleansed and coated as an incident to preparing béer for 
export. Such treatment, while improving the corks, gave them no "dis- 
tinctive name, character, or use." 

The cases involving exemption from taxation are, as a class, sub- 
ject to the rule thus tersely stated in Jones Bros. v. City of Louisville, 
142 Ky. 759, 135 S. W. 301 : 

"The rlglit of taxation is never presumed to be relinquished, and before 
any pai'ty can riglitly clalm an exemption from the common burden it is In- 
cumbent upon the party to show affirmatively that the exemption claimed is 
authorlzed by law. If there be a doubt upon the subject, that doubt must he 
resolved in favor of the state, and it is only where the exemption Is shown 
to be granted in terms clear and unequivocal that the right of exemption can 
be maintaiued." 
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There is nothing in the coffee, tea, and ice cases (46 L^a. Ann. 86, 
14 South. 502; 145 N. Y. 375, 40 N. E. 7; 99 N. Y. 181, 1 N. E. 669; 
and 135 Mass. 258) at ail inconsistent with the classification of the 
industry hère in question as a manufacture. The ice cream case (32 
La. Ann. 1075) was cited in the Standard Tailorinj^ Company Case; 
but hère again it is at least fairly open to question whether that ruling 
would be applied to one whose sole business was the manufacture and 
veiiding at wholesale of ice cream. This doubt is strengthened by the 
later décisions of the Suprême Court of Eouisiana in City v. Ernst & 
Co., ,35 La. Ann. 746, State v. Eckendorf, 46 La. Ann. 131, 14 South. 
518, and State v. American Sugar Refining Ce, 108 La. 603, 32 South. 
965. The cotton compress case (183 Fed. 529, 106 C. C. A. 75) has 
in itself little, if any, pertinency hère, as compressing cotton is merely 
packing it; and the construction of the ordinance there in question is 
clearly subject to the rule that municipal grants of franchises or priv- 
ilèges in which the public are interested are to be construed strictly in 
favor of the public, and that nothing passes by implication which is not 
granted in clear and explicit terms. Knoxville Water Co. v. Knoxville, 
200 U. S. 22, 24, 26 Sup. Ct. 224, 50 L. Ed. 353 ; Blair v. Chicago, 201 
U. S. 401, 26 Sup. Ct. 427, 50 L. Ed. 801 ; Cleveland Elec. Rv. Co. v. 
Cleveland, 204 U. S. 116, 120, 27 Sup. Ct. 202, 51 L. Ed. 399. 'indeed, 
the making of sheets of "batting" from cotton has been held manu- 
facturing under the Internai Revenue Laws. 5 Int. Rev. Record, 180. 

On the other hand, statutes of the nature of the Kentucky lien law 
before us belong to the gênerai class of remédiai statutes ; and while 
the courts were at one time inclined to hold that such statutes, being 
in dérogation of the common law, must always be strictly construed, 
there has been a noticeable relaxation in favor of a more libéral con- 
struction, for the purpose of efïecting the beneficent purposes of such 
législation. The fédéral Safety Appliance Act is, in this view liberally 
construed. Johnson v. So. Pac. R. R. Co., 196 U. S. 1, 17, 25 Sup. Ct. 
158, 49 L. Ed. 363; Schlemmer v. Buffalo, etc., Ry. Co., 205 U. S. 1, 
27 Sup. Ct. 407, SI L. Ed. 681; Southern Ry. Co. v. Snyder (C. C. 
A. 6) 187 Fed. 492, 495, 109 C. C. A. 344. State statutes granting ex- 
emption of property from liability for debt hâve been liberally enforced 
in bankruptcy administration (In re National Grocer Co. [C. C. A. 6] 
181 Fed. 33, 104 C. C. A. 47, 30 L. R. A. [N. S.] 982), and a state stat- 
ute granting the widow and children support from the esta te of the 
deceased for a definite period has been held applicable when bank- 
ruptcy occurs before death (Hull v. Dicks, 235 U. S. 584, 35 Sup. Ct. 

152, 59 L. Ed. ). The Michigan statute giving a lien for labor upon 

logs has been held entitled to a libéral construction to efïectuate the 
object of providing additional security to the laborer.. Shaw v. Brad- 
ley, 59 Mich. 199, 209, 26 N. W. 331. So, in respect to statutes giving 
liens to mechanics and materialmen, there is a pronounced tendency 
toward liberality of construction. 

[6] It is "a Sound rule of construction that a statute giving a lien 
is regarded as a remédiai statute, and is to be liberally construed, so as 
to give full efïect to the remedy, in view of the bénéficiai purpose con- 
templated by it." 1 Jones on Liens, § 1005. See, also, Smalley v. 
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Terra Cotta Co., 113 Mich. 141, 146, 71 N. W. 466; De Witt v. Smith, 
63 Mo. 263; Maynard v. Ivey, 21 Nev. 241, 29 Pac. 1090; BuUock v. 
Horn, 44 Ohio St. 420, 7 N. E. 737; Godfrey Lumber Co. v. Kline, 
167 Mich. 629, 632, 133 N. W. 528. And although no one is to be in- 
cluded "by strained construction" (Thompson v. Baxter, 92 Tenn. 305, 
21 S. W. 668, 36 Am. St. Rep. 85), and "the courts cannot extend 
a statute to meet cases for which the statute does not provide, 
though those cases may be of equal merit with those provided 
for" (1 Jones on Liens, § 105) ; and although there are cases (such 
as May, etc.. Brick Co. v. Engineering Co., 180 111. 535, 54 N. 
E. 638) still holding to the theory of strict construction, as well as 
others making the distinction that, "upon the question whether a lien 
attaches at ail, a strict construction is proper" (2 Jones on Liens, § 
1554; Lacy v. Power & Heat Co., 157 Mich. 544, 546, 122 N. W. 112, 
133 Am. St. Rep. 360), as distinguished from the libéral construction 
to be applied after the lien has once attached, yet the generally pre- 
vailing rule falla short, we think, of the very strict rule pertaining to 
the construction of tariff and tax exemption statutes. 

Apart, however, from any question of libéral construction of hen 
statutes generally, we think it entirely safe to say that the tendency of 
modem décision has been to appreciably expand the formerly prevail- 
ing définition of "manufacture." In Tidewater Oil Co. v. United 
States, 171 U. S. 210, 216, 18 Sup. Ct. 837, 43 L. Ed. 139, Mr. Justice 
Brown, in applying the term "manufacture" in a tariff drawback case, 
said that the word "is now ordinarily used to dénote an article upon 
the material of which labor has been expended to make the finished 
product." In Friday v. Hall & Co., 216 U. S. 449, 454, 30 Sup. Ct. 
261, 262 (54 L. Ed_. 562, 26 L. R. A. [N. S.] 475), Mr. Justice Lurton 
spoke of this définition as an "expansion of the meaning of the word 
'manufacture' " ; and in that case this expanded définition was applied 
to the term "manufacturing" as used in the fourth section of the Bank- 
ruptcy Act, Mr. Justice Lurton saying: 

"Undoubtedly Congress Intended that that class of business corporations en- 
gagea In any class of manufacturing, as its principal business, and not as a 
mère minor inoideMt to some larger work,^ should be subjeet to the law ; and 
this intention should be regarded by glvlng to doubtful words and terms a 
libéral rather than a narrow meaning. 'Manufacturing' has no technical 
meaning. It is not llmlted by the means used in making, nor by the kind of 
product produced. In Kldd v. Pearson, 128 V. S. 1, 20 [9 Sup. Ct. 6, 10 (32 
L. Ed. 346)], Mr. Justice Fleld said that 'manufacture is transformation, the 
tinishing of raw material into a change of form or use.' " 

And in the Friday Case this expanded définition of manufacture was 
held to cover a corporation organized to construct railroads, buildings, 
and other structures, including arches, walls, and bridges from con- 
crète, although the materials used in making were combined, and the 
labor, machinery, and materials supplied at the place of construction 
called for by the contract. And this court, in Columbia Iron Works 
V. National Lead Co., 127 Fed. 99, 62 C. C. A. 99, 64 L. R. A. 645, held 
that a corporation engaged principally in the business of building and 

* Italics ours. 
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repairing large steel ships for sale and upon order was engaged in 
manufacturing. This case was cited with approval in the Friday Case. 
The business of the bankrupt hère was clearly manufacturing within 
section 4 of the Bankruptcy Act. 

We find nothing in the Kentucky décisions supporting the limited 
construction of "manufacturing" contended for by appellants. It is 
true that in Bogard v. Tyler, 119 Ky. 637, 55 S. W. 709, in vyhich a 
sawmill waa held to be a manufacturing establishment, it was said that, 
"the lien being statutory, ail the conditions upon which it is predicated 
must exist" ; but this statement suggests no unusual strictness of con- 
struction. Again, Muir v. Samuels, 110 Ky. 605, 62 S. W. 481, holds 
that a laundry ia not a manufacturing establishment within the meaning 
of the lien statute involved hère. It was there aptly said that "the only 
business of a laundry is to transform soiled into clean linen." In the 
Tailoring Company Case, where Jones v. Louisville and other cases 
asserting the strictness of construction to be applied to tax exemption 
statutes are cited and quoted from at length, it was said (152 Ky. 
505, 153 S. W. 765 [44 h. R. A. (N. S.) 303 J) that "the words 'man- 
ufacturing establishment' hâve been given a variety of meanings, de- 
pending largely on the circumstances surrounding the case in which 
they hâve been used. The resuit of this is that, although the words 
bave been often defined by the courts, few judicial précédents can be 
found that may be properly applied to any particular state of facts"; 
and after stating the dictionary définition of the term, the court goes 
on to say (152 Ky. 506, 153 S. W. 765 [44 L. R. A. (N. S.) 303]) that 
in applying that définition "to the facts of particular cases, in which 
the construction of statutes or ordinances were involved, the courts, 
especially in license and exemption cases, hâve found it necessary in 
carrying out the législative intent in the use of the word [manufac- 
ture] to materially limit the scope" of the gênerai définition, and that 
"indeed we might say that the meaning of the words 'manufacture' 
and 'manufacturing establishment' bas been adapted to meet the vary- 
ing circumstances arising in the case or classes of cases in which it 
was necessary to define them, so that the intent with which they were 
used might be accomplished. The purpose of the lawmaking body in 
using the words bas always been allowed to hâve controlhng weight 
in the décision of the meaning that should be attached to them," etc. 
In denying the exemption there claimed, the court seems to hâve been 
strongly impressed with the conséquences which would resuit from 
allowing the exemption, as reaulting in the inclusion of ail merchant 
tailors, milliners, dressmakers, bakers, confectioners, shoemakers, car- 
penters, cabinetmakers, "and ail other persons who are engaged in 
converting articles from one form into another." 

In common parlance, the bankrupt's establishment would ordinarily 
be called a factory. Canning factories and pickle factories are well 
known in common speech. Considering the purpose of the statute, we 
think it more natural to conclude that the Législature used the term 
"manufacturing establishment" in its ordinary sensé, rather than in its 
technical meaning, as used in relations to which the object of the stat- 
ute is entirely foreign, viz., tariff cases and tax exemptions. 
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Certain dicta are cited as leading to a contrary conclusion. Thus 
Frazee v. Moffitt contains the dictum that "dried apples would not be 
called a manufactured article though the apple is peeled and cored and 
sliced, and dried by exposure to the sun and manipulation" ; but as- 
suming that this is true of domestic apple drying as conducted 30 years 
ago, it by no means f ollows that the same rule would apply to the large 
factories where fruit is evaporated and bleached for the market, nor 
to the large canning factories of the présent day which play so im- 
portant a part in the industrial art. In Schlitz Brewing Co. v. United 
States, 181 U. S. 584, 21 Sup. Ct. 740, 45 L. Ed. 1013, where it was 
held that the fact that the béer must be steamed after bottling "does 
not convert a bottle f rom an encasement into an ingrédient," référence 
was made, by way of illustration, to "certain canned fruits and vege- 
tables which are required to be incased while hot and still in the process 
of préservation." But we fail to find in this even a dictum that a can- 
ning establishment does not "manufacture." On the other hand there 
are not wanting dicta expressiy recognizing canning factories as man- 
ufacturing establishments. See Engle v. Sohn, supra ; State v. Amer- 
ican Sugar Réf. Co., 108 La. 603, 628, 32 South. 965 : In re Alaska 
American Fish Co. (D. C.) 162 Fed. 498. In the Engle Case (which 
involved exemption from taxation) "canned fruits" were included in 
the illustrative category of articles which, "though but slightly changed 
from the original material, could not, we think, be properly classified 
as unmanufactured goods." In the Sugar Refining Case, which held 
that a sugar refinery is a manufactory and is exempt from license tax- 
ation it was said that the "canning factories, which prépare fruits and 
vegetables for future use without changing the identity of the raw 
material, are manuf actories by the very term iised to designate them." 
In the Fish Company Case, a company operating a plant for preparing, 
preserving, and packing fish, was directly held to be principally en- 
gagea in manufacturing within the meaning of the Bankruptcy Act. 

The actual business of the bankrupt hère was more than mère can- 
ning or preserving, and more than mère cooking or coloring ; whether 
the bankrupt was manufacturing "must turn more upon what it was 
actually doing than upon what it was authorized to do." Friday v. 
Hall, supra, 216 U. S. page 454, 30 Sup. Ct. 261, 54 L. Ed. 562, 26 L. 
R. A. (N. S.) 475. Having in mind the change which the bankrupt's 
process created with respect to distinctive name, character, and use, 
we are constrained to the view that its establishment which put up the 
so-called Maraschino cherries was a manufacturing establishment with- 
in the Kentucky lien law. 

It results from thèse views that the order complained of should be 
affirmed, with costs. . 
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LANDON V. CLARK et al, 
(Circuit Court of Appeals, Second Circuit. January 15, 1915.) 

No. 94. 

1. JuDGMENT cg=>720 — Res Judicata — Maitees Not in Issue. 

A judgment does not operate as an estoppel as to Immaterial or un- 
essential facts, even tliougt» put in issue by the pleadings and directly de- 
cided ; and to render a judgment couclusive in a subséquent action be- 
tween the same parties or their privies, but on a différent cause of ac- 
tion, it must appear by tlie record of tlie prier suit that the particular 
matter souglit to be concluded was necessarily tried and determined. 

[Ed. Note. — For otlier cases, see Judgment, Cent Dig. § 1251; Dec. 
Dig. <S=»720.] 

2. Judgment <®=>747 — Res Judicata — Mattees Not in Issue. 

In a suit to enjoin repeated trespasses on a pond, there was a finding 
that the alleged trespasses were committed only on a particular portion 
of tlie pond, and that the title to the land under such portion was in de- 
fendant, and there was a decree in bis favor. Held, that a further find- 
ing defining his boundary on the pond, without référence to such par- 
ticular portion, was without the issues and irrelevant, and would not sup- 
port a suit by the défendant or his successor in title against the com- 
plainants to quiet title to the portion of the pond within such boundary. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1053, 1284- 
1296 ; Dec. Dig. <®=>747.] 

3. Judgment ©=3951 — Matters Concluded^Evœdence. 

Evidence of remarks made by a trial judge Is not admissible In an- 
other suit to show the grounds of his décision. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1808-1812; 
Dec. Dig. @=»9ôl.] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the Unitea 
States District Court for the Southern District of New York, which 
decree was entered on March 23, 1914, and v.'hich adjudged that the 
défendants did not hâve, either of them, any estate, right, title, or inter- 
est whatever in certain lands and premises described in the bill of com- 
plaint, and enjoining them from asserting any claim in the said lands 
adverse to the complainant. Thomas Durland Landon, the plaintiff 
herein, is a résident of Bordentown, in the state of New Jersey. Eliz- 
abeth Clark and Mary F. Clark, the défendants herein, are résidents oi 
the town of Warwick, county of Orange, and state of New York. 

See, also, 187 N. Y. 560, 80 N. E. 1107. 

Thomas Watts and Elbert N. Oakes, both of Middletown, N. Y. 
(John Bright, of Middletown, N. Y., of counsel), for appellants, 

M. N. Kane, of Warwick, N. Y. (John J. Beattie, of Warwick, N. 
Y., of counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. [1] The plaintiff seeks to quiet title to 
certain real estate which he claims to own in fee simple and to hâve 
in possession, and which is under water, known as Wickham's Pond, 

®=jFor other cases see same toplo & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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in the tovvn of Warwick, in the county of Orange, and state of New 
York. The plaintiff dérives title through a deed made June 30, 1906, 
by Jesse Durland conveying to Thomas D. Landon in fee simple 650 
acres of land, more or less, describing the same by metes and bounds 
and adding: 

"And also ail the lands uiider water belonging to said Durland In what Is 
known as "Wickham's Pond in said town belng ail the lands and preniisea 
owned by the said party of the flrst part in the said town of Warwick." 

To show title in Jesse Durland, plaintiff relies upon an action brought 
in the courts of the state of New York by Elizabeth Clark and Mary 
F. Clark (défendants in the case at bar) against Jesse Durland, in which 
action the présent plaintiff claims it was adjudged and decreed that the 
défendants had no right, title, or interest in the lands described in the 
bill of complaint, and that Jesse Durland's title was good and valid. 
The claim is that, as between the défendants in the présent suit and the 
plaintiff, who is the successor to the title of Jesse Durland, the title to 
the land in suit has been authoritatively determined by the action of 
the New York courts, and that the matter is res judicata, and justifies 
this court, without further proof of title in plaintiff, ordering a de- 
cree entered quieting the title. 

It appears that Elizabeth Clark and Mary F. Clark commenced an 
équitable action in the Suprême Court of the state of New York to re- 
strain certain alleged trespasses which Jesse Durland had committed 
and induced others to commit at various times "from year to year for 
many years past," and which he threatened to continue whenever and at 
such times as he should choose or désire. The plaintiffs alleged in their 
bill that they were seised and in possession "of certain lands and 
premises in the town of Warwick, in said county, partly covered by 
water and commonly known as Wickham's Pond or Clark's Lake, 
bounded and described as follows." Then followed a description of 
Wickham Pond by metes and bounds, and which embraced ail the land 
covered by the waters of the pond. -.The bill further alleged ownership 
of a'200-acre farm adjoining the pond, "the value of which," so the bill 
alleged, "is greatly enhanced by the ownership and peaceable possession 
of the premises above described." The bill went on to allège various 
trespasses committed by Durland upon "the premises above described, 
known as Wickham Pond." It demanded judgment that Durland, his 
servants, and employés "be forever enjoined and restrained from en- 
tering upon the premises above mentioned and described, known as 
Wickham's Pond or Clark's Lake, and from doing or perf orming any 
other act or thing in relation thereto derogatory to the title of the plain- 
tiffs therein." It thus appears that in that suit the présent défendants, 
as plaintiffs, alleged title not to any limited or specified part of Wickham 
Pond, but asserted exclusive and sole ownership to the whole and every 
part thereof, and prayed for an injunction excluding the défendant 
from the whole and every part of the pond. The défendant, Durland, 
in his answer set up that he had never claimed title to the whole of the 
lake, admitted that he had entered upon a certain part of the lake and 
had eut and taken away ice therefrom, and averred "that he had the 
right to so eut and carry away said ice." Pie also alleged that "he is the 
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owner of a farm bordering upon and surrounding to a considérable ex- 
tent said Wickham's Pond, and is the owner of a certain portion of said 
Wickham's Pond." He denied each and every allégation in the com- 
plaint which the answer had not specifically admitted. The court in its 
judgment decreed: 

"That the défendant Is, and was at the commencement of this action, seised 
in fee of that portion of said Wickham's Pond showu on the map by A. K. 
Taylor, surveyor, running through said pond on a course south 88% degrees 
east, from the east Une of the homestead farm to a stake in the center of a 
ditch or inlet of Wickham's Lake." 

The land thus described in the judgment is the précise tract of land; 
involved in the présent suit, and is described in the bill of complaint in> 
the identical language of the judgment. The défendants, while conced- 
ing that the land involved in the case at bar is the land described in the 
judgment, assert that the judgment is not res judicata as the fînding 
as to the title by the New York courts was not necessary to the déci- 
sion of the case, and they claim that a judgment does not operate as an 
estoppel in a subséquent action between the parties as to immaterial 
or unessential facts, even though put in issue by the pleadings and di- 
rectly decided. The question, therefore, which we hâve to consider 
upon this appeal, is whether the judgment entered in the action brought 
in the New York courts by thèse défendants against this plaintifif's pred- 
ecessor in title is conclusive as between the parties to the présent suit as 
respects the title now sought to be quieted. 

The doctrine of res judicata is that a fact which was actually in issue 
in a former suit, in which it was judicially passed upon and determined 
by a domestic court of compétent jurisdiction, is conclusively settled 
by the judgment so far as concerns the parties to the action and their 
privies. It cannot be litigated again in any future action between the 
same parties or their privies, either in the same court or in any other 
court of concurrent jurisdiction, upon the same or upon a différent 
cause of action. The doctrine is based upon the theory that private 
right and public welfare demand that a question once adjudicated by 
a court of compétent jurisdiction should be considered, except in direct 
proceedings to review, as forever conclusive upon the parties. "Inter- 
est reipublicse ut sit finis litium." 

The principle of res judicata is an old one in our jurisprudence. It 
is not only a cardinal principle of the common law, but it is one estab- 
lished in ail civilized Systems of jurisprudence. "Res judicata pro ver- 
itate accipitur" was the well-known maxim of the Roman law by 
which a judgment was binding and conclusive upon the parties, and 
could not be contradicted or impeached by them as to a right or a fact 
which had been judicially tried and determined by a court of compé- 
tent jurisdiction. Of such a matter it was said "transit in rem judica- 
tum." In the trial of the Duchess of Kingston in Westminster Hall in. 
full Parliament assembled in 1776, the défense in that great case turned 
upon the effect of a sentence rendered in the Ecclesiastical Court and. 
which was claimed to be a conclusive bar to the suit then pending,, 
Chief Justice De Grey declared the rule to be that : 
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"The judgment of a, court of concurrent Jurisdictlon, directly npon the 
point, is as a plea a bar, or as évidence conelusive, between the same parties 
upon the same matter, directly in question in anotlier court." 

The doctrine applies to judgments at law and to decrees in equity. 
And a point which has been litigated and determined in a state court 
cannot be again drawn in question between the parties or their privies 
in a fédéral court, but must receive the same faith and crédit there 
which would be accorded to it in the courts of the state where it was 
rendered. 

The case of Cromwell v. County of Sac, 94 U. S. 351, 352, 24 L. 
Ed. 195 (1876), is regarded as the leading case among those decided in 
the Suprême Court of the United States upon this subject. The mat- 
ter is there very f ully considered and the English cases are examined. 
Mr. Justice Field, writing the opinion of the court, states the law as 
f ollows : 

"In considering the opération of this judgment, it should be borne in mind, 
as stated by counsel, that there is a différence between the effect of a judg- 
ment as a bar or estoppel against the prosecution of a second action upon 
the same claim or demand, and its effect as an estoppel in another action be- 
tween the same parties upon a différent claim or cause of action. In the 
former case, the judgment, if rendered upon the merits, constitutes an abso- 
lute bar to a subséquent action. It is a flnality as to the claim or demand 
in controversy, concludlng parties and those in privlty wlth them, not only as 
to every matter which was offered and received to sustain or defeat the claim 
or demand, but as to any other admissible matter which might hâve been 
offered for that purpose. Thus, for example, a judgment rendered upon a 
promissory note is conelusive as to the validity of the instrument and the 
amount due upon it, although it be subsequently alleged that perfect défenses 
actually exlsted, of which no proof was offered, such as forgery, want of 
considération, or payment. If such défenses were not presented in the action, 
and establlshed by compétent évidence, the subséquent allégation of their 
existence is of no légal conséquence. The judgment is as conelusive, so far as 
future proceedlngs at law are concemed, as though the défenses never existed. 
The language, therefore, which is so often used, that a judgment estops not 
only as to every ground of reeovery and défense actually presented in the 
action, but also as to every ground that might hâve been presented, is strictly 
accurate, when applied to the demand or claim In controversy. Such demand 
or claim, having passed into judgment, cannot again be brought Into litigatlon 
between the parties In proceedlngs at law upon any ground whatever. But 
where the second action between the same parties is upon a différent claim 
or demand, the judgment in the prior action opérâtes as an estoppel only as 
to those matters in issue or points controverted, upon the détermination of 
which the finding or verdict was rendered. In ail cases, therefore, where it is 
sought to apply the estoppel of a judgment rendered upon one cause of action 
to matters arising in a suit upon a différent cause of action, the inquiry must 
always be as to the point or question actually litigated and determined in the 
original action, not what might hâve been thus litigated and determined. Only 
upon such matters is the judgment conelusive in another action." 

See, also, Packet Company v. Sickles, 5 Wall. 580, 592, 18 L. Ed. 550 
(1866) ; Fayerweather v. Ritch, 195 U. S. 276, 25 Sup. Ct. 58, 49 L. Ed. 
193 (1904). 

The cases in the Suprême Court show that the judgment in the first 
action is res judicata only as to the point actually litigated and deter- 
mined when the second action is upon a différent claim or demand. 
The law is laid down in the same manner by the New York Court of 
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Appeals in House v. Lockwood, 137 N. Y. 259, 267, 33 N. E. 595, 597 
(1893), in an opinion written by Judge Earl in which it is said: 

"The findings of tact are against the plaintiff, and unless they can be suc- 
cessfully assailed his complaint was properly dismlssed upon the merits. Ile 
contends that the prier adjudication in the action of Mrs. Lockwood against 
him is conclusive upon the défendants in this action, and conchisively estab- 
lishes that he took the deed as security, and that, although absolute in forin, 
it is a mortgage. The important matter, therefore, in this case is to déter- 
mine the force and effect to be given in this action to that prior adjudication. 
As the défendants claim that Mrs. Lockwood was and is the real owner of 
the property, they are both bound by whatever was really adjudicated in the 
prior action. The gênerai doctrine of res adju(Jicata is well understood. The 
rule is founded upon convenience and public policy. Issues which the parties 
hâve subniitted to a court of compétent jurisdictlon and had determined are 
put at rest, and are not to be reopened and relitigated ; and their adjudica- 
tion ■ is conclusive in ail subséquent controversies between them where the 
same matter cornes again directly in question. But the rule is not always easy 
of application, and there are qualifications to it which must be carefuUy no- 
ticed. The rule, with its qualifications, is very well stated in the brief of the 
learned counsel for the appellant in this action, as folio ws: 'A judgment does 
not operate as an estoppel in a subséquent action between the parties as to 
Immaterial or unessential facts, even though put in issue by the pleadings 
and directly decided. But it is final as to every fact litigated and decided 
therein, having such a relation to the issue that its détermination was nec- 
essary to the détermination of the issue. Whenever the same question arises 
between the parties, in whatever form of action, and whether involved di- 
rectly or collaterally, they are forever precluded from averring and proving 
the fact to be otherwlse.' " 

An illustration of the principle involved is found in Mitchell v. In- 
sley, 33 Kan. 654, 7 Pac. 201 (1885). In an action of ejectment, plam- 
tifif relied upon what purported to be a warranty deed. The défendant 
showed that the deed was given to secure a debt and was in fact a 
mortgage. The court found that the deed was in effect a mortgage to 
secure the payment of $2,000 and that no part of the mortgage had been 
paid and rendered judgment for défendant. In a subséquent action to 
foreclose the deed as a mortgage, it was held that the défendant in the 
ejectment action was not estopped from contesting the amount due on 
the mortgage by the findings and judgment of the former action. The 
finding that no part of the money had been paid was not necessarily 
involved in the issues, or included in the judgment, and the adjudica- 
tion upon that point in the ejectment action was not conclusive in the 
f oreclosure suit. The court said : 

"It is the gênerai duty of the court trying a case to find upon ail the issuable 
facts ; yet findings which are not necessarily included in and become a part 
of the judgment are not conclusive in other actions. Even where such find- 
ings are confirraed by final judgment, they are adjudications only so far as 
they are necessarily included in and become a part of the judgment." 

And see Auld v. Smith, 23 Kan. 65. 

[2] The former action was brought to restrain a trespass. The prés- 
ent suit is to quiet title. The judgment in the first action is not pleaded 
as a bar to the présent suit. It is, however, offered in évidence in the 
second suit as conclusive upon the question of title. In such a case 
it is not necessary that the two suits should be founded on the same 
causé of action. The record is admissible, no matter how wide may be 
the différence between the two causes of action, provided the spécial 
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point sought to be concluded was actually a matter în issue in the 
earlier suit and was there litigated and decided. Black on Judgments 
(2d Ed. 1902) § 726. 

As already stated the judgment rendered in the first action found 
title in f ee to the very lands herein involved to be in the défendant, and 
it is that exact title to which plaintiff in the présent suit has succeed- 
ed that he seeks to hâve quieted in this suit. The défendants in their 
answer, however, assert that the title to ail the land under the waters of 
Wickham's Pond which belongs to défendant was not actually at issue 
in the former action, and that no such question was pertinent, relevant, 
or necessary for the détermination of that action, and that the court 
rendering the judgment had no jurisdiction to détermine such title in 
that action. The answer, speaking of the first action, allèges : 

"That the same was an action brought in trespass and to restraln certain 
threatened trespass by said Jesse Burland upon sald 8.7 acres and upon no 
other portion of said lalœ, and the sole question actually litigated and deter- 
mined in said action was that Jesse Durland had not trespassed upon said 
8.7 acres because title thereto was shown to hâve been in said Durland," and 
that said judgment was not determinative oî any of the questions sought to be 
Uetermined in this action. 

The court below did not sustain défendants' claim, and when they 
ofïered at the trial to introduce in évidence the opinions of the Appel- 
late Division of the Suprême Court of New York to show the exact 
question which was decided in that action, as well as certain deeds 
and other évidence for the purpose of showing title in défendants, the 
ofïer was refused upon the tbeory that the question of the title was no 
longer open to considération. Did the court fall into error in holding 
the judgment in the first action conclusive as tO' the title which is now 
sought to be quieted? At first blush it might appear that error was not 
committed. The plaintiffs in the first action asserted title to the whole 
lake, and it might be thought that the trial court was fuUy justified in 
entering the judgment which it did. But we must remember the prin- 
ciple laid down by the New York Court of Appeals in House v. Lock- 
wood, supra, that a judgment does not operate as an estoppel as to im- 
material or unessential facts even though put in issue by the pleadings 
and directly decided. 

The trial court found as a fact that title to a tract of land under 
water amounting to 8.7 acres was in défendant and that the acts of al- 
leged trespass were committed upon that tract. There is no finding 
that acts of alleged trespass were committed on any other portions of 
the pond, but there are additional findings as to the title to other por- 
tions of the pond, and each of the additional findings déclares title 
vested in défendant to portions of the pond without distinct référence 
to the 8.7 acres upon which the acts complained of were found to hâve 
been committed. And the last of thèse findings as to title is in the 
exact language which the plaintifif in the présent suit sets up in his 
complaint in stating the title which he seeks to hâve quieted and which 
presumptively includes ail the land under the waters of the pond that 
the plaintiff claims. If the finding as to title had not been separated 
into several distinct findings, but had been confined to the comprehen- 
sive statement embodied in the last finding, the plaintiff might hâve in- 
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sisted that it conclusively determined the question of title as between 
the parties and their privies. But unfortunately for him this course 
was not followed, and when the court found that the trespasses were 
committed upon the 8.7-acre tract, and found title to that tract in de- 
fendant, everything else which it subsequently found was unessential 
and not at ail necessary to the décision of the case. Upon the iirst 
findings alone the défendant was entitled to hâve the bill dismissed, 
even if the title to every other portion of the lake had been found to 
hâve been in the plaintiffs in that action. The distinct findings as to 
the title to the other portions of the lake not trespassed upon were 
therefore not involved, and are to be regarded as obiter. For, as 
said in Russell v. Place, 94 U. S. 606, 608, 609, 24 L. Ed. 214 (1876), 
in fuU accord with other décisions of the Suprême Court of the United 
States already cited and with the New York Court of Appeals in 
House v. Lockwood, supra : 

"To render the judgment coneluslve, It must appear by the record of the 
prior suit that the particular matter sought to be concluded was necessarily 
tried or determined — that is, that the verdict in the suit couM not hâve lieen 
rendered mthout Aeciding that matter; or it must be shown by extrinsic évi- 
dence, consistent with the record, that the verdict and judgment necessarily 
involved the considération and détermination ol the matter." 

Certainly it cannot be claimed that any of the several findings as to 
the title made by the trial court in the former action, other than that 
relating to the title to the tract of 8.7 acres was necessary to the décision 
of the question involved. A judgment could hâve been rendered and 
the bill dismissed, without référence to whether or no title as to the 
other portions of the lake was or was not in the défendant in that ac- 
tion. If, however, the record disclosed that title to the tract of 8.7 acres 
had been derived from the same common source, and had been dé- 
pendent upon the existence or nonexistence of the same fact or facts 
as the title to the remaining tracts, then the finding as to the title to 
the tract of 8.7 acres would hâve been conclusive as to the whole. See 
Southern Pacific Railroad v. United States, 168 U. S. 1, 54, 18 Sup. Ct. 
18, 42 L. Ed. 355 (1897). But the title to the 8.7 acres evidently in- 
volved a question distinct from that involved as to other portions of 
the defendant's land. We hâve reached this conclusion solely upon 
what is in the présent record as to what took place in the Suprême 
Court of New York in which the former action was tried. 

This court, however, can take judicial notice of the statutes of the 
State of New York and of its officiai reports, and we hâve exarnined 
the opinions rendered in the higher courts of the state respecting the 
judgment which has been pleaded in the présent suit. When the case 
was before the Appellate Division the first time, the court said : 

"The défendant, whose title descends from Thomas E. Durland, being the 
owner In fee of the lands under water in that portion of Wiekham's Pond 
where the trespass is alleged to hâve occurred, and where the défendant has 
for a long séries of yeara eut ice for storage, the plaintiffs hâve failed to es- 
tablish their right to the injunction granted by the trial court. We hâve not 
thought it necessary to go ïnto the discussion of adverse possession, beeause 
it clearly appears that the défendant has a complète title to so much of the 
pond as is necessary for his own convenience, as good a title as the plaintiffs 
would hâve if the findings of the trial court were warranted by the évidence ; 
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and it is not neoessary to extend the inquiry further." 35 App. Dlv. 312, 320, 
321, 55 N. T. Supp. 14, 20 (1898). 

When the case came before that court a second time, it affirmed the 
judgment in a per curiam opinion which was confined to a considéra- 
tion of the title to the tract of 8.7 acres. 104 App. Div. 615, 93 N. Y. 
Supp. 249 (1905). And that décision was affirmed in the Court of Ap- 
peals without an opinion. 187 N. Y. 560, 80 N. E. 1107 (1907). 

[3] It is assigned as error that in the court below défendant was 
not permitted to show certain remarks made by the trial judge in the 
action in the state court to the effect that he saw nothing in the case 
except the location of the eight and a fraction acres upon which the 
trespass was proven to hâve been committed. There was no error in 
excluding that testimony. In Packet Company v. Sickles, supra, the 
Suprême Court of the United States held that, while in some cases 
évidence outside the record might be introduced to show what partic- 
ular question was tried and determined in the former suit, it would, 
nevertheless, be improper to permit the jurors on the former trial to 
testify as to the particular ground upon which tliey f ound their verdict. 
And in Fayerweather v. Ritch, supra, the same court applied the same 
principle of exclusion to the testimony of the trial judge as to what he 
had in mind at the time of the décision. 

The decree should be reversed, and the bill of complaint dismissed 
without préjudice; and it is so ordered. 
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SAME V. DURYEA. 

(Circuit Court of Appeals, Third Circuit. April 2, 1915.) 

Nos. 1926, 1927. 

1. Cabriers <S=2S6 — Liability foe Injuries to Passenges — Appeoaches to 
Stations. 

A rallway station was situated between parallel tracks with a platform 
serving eaeh track. From the platforms passageways led to a street 
Crossing tlie tracks a short distance from the station, which were used in 
walking to and from the station. Adjoining the track on the south side 
of the station, and separated from It only by a fence, was a parkway, the 
property of the railroad company, which for many years was used wlth 
the company's permission by those going to and from the station in wag- 
ons and other conveyances, and the company had opened the fence and 
built and maintained a passageway from the parkway to the station plat- 
form, over which passengers passed from their vehlcles to take trains on 
eitlier track. I-JeÛ, that the permission or invitation, to persons going to 
the station to take a train on the north track, to cross the south track 
from svieh parkway, placed upon the railroad company the duty to protect 
the plaintlfl' against the peculiar hazards of that way, as they might be in- 
creased or dlminished by the movement of trains across it, and the meas- 
ure of care and protection which they had a right to expect was not af- 
fected by the fact that other ways of reaching the station were provided, 
not reiiuiring the crossing of tlie track on the company's premises. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1142-1148, 1150- 
1152 ; Dec. Dig. ©3;x>286.] 

©=3For oHier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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2. Triai. ©=250— Injueies to Passbnqeb — Instkuctioms — Applicabilitt. 

Where actions for Injuries to two passengers struck by a train at the 
same time were not Consolidated, but were separately tried, an instruc- 
tion in one of sucli actions tliat tlie jury could with full proprlety bring 
a verdict for défendant, no matter how they would view its liability to 
the otber injured person, was inappropriate, and properly refused. 

[Ed. Note.— For otlier cases, see Trial, Cent. Dig. §§ 584-^86; Dec. 
Dig. <g=>250.] 

3. Careiees <S=>286 — Liability fob Injuries to Passengeb — Approaohes to 

Stations. 

Wbere plaintiffi, on her way to a railroad station, accompanied by lier 
aunt, crossed a track from a parkway customarily used by those who 
went to the station in vehicles to the station platform, and then recrossed 
the track to assist her aunt across, and was struck by a train while so 
doing, there being no averment that she was misconducting herself, or 
acting otherwise than as a passenger, she was entitled to the same de- 
gree of protection from the railroad company while crossing and recross- 
ing the track as on the original trip ; and where the circumstances were 
such that she was not bound to look or listen for approaching trains, 
instructions to flnd for défendant if she was injured while recrossing the 
track to assist her aunt, and to find for défendant if she went to the 
assistance of her aunt without looking or listening for approaching trains, 
were properly refused. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1142-H48, 1150- 
1152; Dec Dig. ©=>286.] 

4. Carriers <S=3.286 — Liability fob Injuries to Passenseb — Appboaches to 

Stations. 

Where the circumstances were such that a passenger struck by a train 
was not bound to look for approacliing trains while crossing a track to 
the station platform from a parkway customarUy used by persons going 
to the station in vehicles, the railway company was not relieved of lia- 
bility for her injuries by the fact that she did look, but failed to look 
efCectually, so as to see an approaching train. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1142-1148, 1150- 
1152 ; Dec. Dig. €=286.] 

5. CARRiEits <S=^325 — Liability fob Injuries — Contbibdtoey Neglioence. 

A railroad company owes to a passenger a différent and higher degree 
of care from that due to mère trespassers or Etrangers, and a passenger 
has a right to rely upon the exercise by the railway of care, and the ques- 
tion of whether or not he is négligent under ail the circumstances must be 
determined on due considération of the obligations of both the company 
and the passenger. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 1348; De& Dig. 
<S=>325.] 

6. Careiees ©=320, 347 — Actions fob Injuries — Questions fob Jdbt. 

A railway station was situated between parallel tracks, with a plat- 
form serving each track. From the platforms passageways led to a street 
crossing the tracks a short distance from the station, which were used in 
walking to and from the station. Adjoining the track on the south side 
of the station, and separated from it only by a fence, was a parkway, the 
property of the railroad company, which for many years was used with 
the company's permission by those going to and from the station in wag- 
ons and other conveyances, and the company had opened the fence and 
built and maintained a passageway from the parkway to the station plat- 
form, over which passengers passed from their vehicles to take trains on 
either track. Held, that the extent to which passengers might rely upon 
the care exacted of the railroad in her behalf while crossing the south 
track from the parkway for the purpose of taking a train on the north 
track, due in a few minutes, whether the reliance on the railroad by such 

e=3For other cases ses same topio & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
221 F.— 54 
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passengers, who falled to look and llsten, or who looked, but falled to 
see an approaching train, was greater than the care demanded of the 
railroad, and whether in relylng upon protection by tbe railroad tbey 
failed to care for themselves to the extent wbich the law required of 
them, were questions for the jury, and hence the questions of négligence 
and contributory négligence were properly submltted to the jury ; the 
facts not being such that ail reasonable men would of necessity draw the 
same conclusion therefrom. 

[Ed. Note.~For other cases, see Carriers, Cent. Dig. §§ 1118, 1126, 1149, 
1153, 1160, 1167, 1179, 1190, 1217, 1233, 1244, 1248, 1315-1325, 1346, 1350- 
1386, 138S-1397, 1402; Dec. Dig. ■S=>320, 347.] 

In Error to the District Court of the United States for the District 
of New Jersey; Wm. H. Hunt, Judge. 

Actions by Mildred D. Price and by Joséphine Duryea against the 
Delaware, Lackawanna & Western Railroad Company. Judgment for 
phintijff in each case, and défendant brings error. Affirmed. 

Frédéric B. Scott, of New York City, for plaintiff in error. 
James D. Carpenter, Jr., of Jersey City, N. ]., for défendants in 
error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. Thèse actions were instituted and sep- 
arately tried to recover damages for personal injuries sustained by the 
respective plaintiffs while passengers of the défendant railroad Com- 
pany. The actions grew out of the same accident, were based upon the 
same charges of négligence, and were defended with some variation 
upon the same ground of contributory négligence, and although before 
the court on separate writs of error, they were heard and will be con- 
sidered together. The main question involved is the degree of care 
for the safety of passengers demanded of the railroad company and 
required of its passengers under the circumstances of the case, made 
unusual because of the peculiar character of the premises upon which 
the station was built and the tracks were laid, upon and across which 
passengers were permitted or invited to go in taking and in departing 
from trains. 

The defendant's station at Netcong-Stanhope, N. J., is built upon a 
hill. In front of the station to the north and upon the lower level are 
the two main tracks of the railroad, upon which pass east-bound and 
west-bound trains, and in the rear of the station to the south upon the 
higher level is one track of a branch line, which approaches the station 
from the west at a curve. The station is thus situated between parallel 
lines of track 40 or 50 feet apart, each platform serving the line to 
which it is contiguous. About 150 feet east of the station, the main 
Street of the village crosses the three tracks at right angles. The grade 
of the hill at which the street ascends is about the same as the grade 
upon which the station is built. From both the front and rear plat- 
forms of the station, and parallel with the two lines of track, are pas- 
sageways leading to Main street, used by passengers walking to and 
from the station. Bordering the branch line, on the side opposite the 

^3;3For other cases see same topic & KEY-NUMBER ia ail Key-Numtoered Digests & Indexe» 
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south side of the station, and divided f rom it only by an iron rail fence, 
is a parkway or level plot of land of about one acre in extent. This 
parkway is the property and a part of the station premises of the de- 
fendant railroad company. Because of its greater adaptation to vehicu- 
lar traffic than the short ascending space between the tracks on Main 
Street, the parkway had been used by the company's patrons with the 
company's permission for more than 20 years in going to and from 
the station in wagons, automobiles, and other conveyances. At this 
place vehicles customarily stood after discharging passengers and bag- 
age for outgoing trains, and while waiting for passengers and bag- 
gage from incoming trains. At a convenient place immediately oppo- 
site the station, the company had opened the fence and built and main- 
tained a passageway from the parkway to the southern platform of the 
station, over which passengers in leaving their vehicles passed to the 
station in order to take trains going in any direction upon any track, 
and across which their baggage was conveyed. This passageway con- 
stituted the third way supplied by the company for approach to the 
station. 

On the morning of July 9, 1913, the plaintiffs, Joséphine Duryea and 
Mildred D. Price, her nièce, drove into the parkway, and with some 
haste alighted and started to cross the track in order to board a train 
due in a couple of minutes upon the lower level on the north side of 
the station. Mildred D. Price testified that after alighting from the 
automobile, and after assisting her aunt to alight, she looked in the di- 
rection of the curve for a train on the track she was about to cross, 
and neither saw nor heard one, and that she and her aunt, who was a 
feeble woman, then proceeded to cross together. When she passed 
through the fence and was upon the passageway approaching the 
track, she looked and listened again, and, neither seeing nor hearing 
a train, proceeded with her aunt to cross, and the two were struck 
by a train moving past the station at a high rate of speed, and were in- 
jured. The évidence for the défendant, however, tended to show that 
Mildred D. Price hàd crossed the track to the station platform, and 
then returned to assist her aunt, and that she and her aunt were struck 
on her return trip across the track to the station. There was the 
usual positive and négative testimony concerning the blowing of the 
whistle and ringing of the bell of the engine of the approaching train. 
There was no testimony that the défendant company otherwise protect- 
ed the plaintiffs from the danger then imminent. 

From this testimony it appears that Joséphine Duryea, after she be- 
came a passenger, neither looked nor listened for the on-coming train, 
while Mildred D. Price, after she became a passenger, did look and 
listen from one or two différent positions, but that she did not see 
the on-coming train, or hear its warnings, if any were given. There 
is no contention that either of the plaintiffs knew of the approaching 
train and rashly endeavored to cross in front of it. The contention of 
ihe défendant, however, is that, notwithstanding the high duty which 
it admits the law placed upon it to care for and protect its passengers, 
the law also required of each of the plaintiffs a care and caution equal 
to the peculiar hazards of the situation in which they found them- 
selves, and that their conduct constituted contributory négligence. 
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which the court should hâve found as a matter of law, and accordingly 
should hâve directed a verdict for the défendant. 

In the case against Dur}'ea, the railroad company, plaintiflf in error, 
abandoned a!l of its assignments of error excepting the first, in which 
it charged that the court erred in refusing to direct a verdict in its 
f avor on the ground that : 

"On the uncontradlcted évidence that the défendant company did not make 
It obligatory on the plaintiff to cross at this crossing, but provided ways 
and means other than this crossing. 

"Because of the évidence adduced in the gênerai situation that the plaintiff 
was guilty of contrihutory négligence." 

[1] In replying to the charge of contrihutory neghgence, the plain- 
tifïs rehed upon the rule as to the measure of care required of a rail- 
road company for the protection of its passengers declared in the 
case of Jewett v. Klein, 27 N. J. Eq. 550. The défendant denied the 
application of that rule to the cases at bar, upon the contention that 
the rule in that case was hased upon the fact that in that case "the 
company had provided no way of approach to the passenger train 
except by crossing" the track, while in the cases under considération 
the company had provided two other ways, neither of which required 
the crossing of a track upon the premises, namely, those which lead 
from the main street of the village along the two lines of tracks to 
the station. 

In the case of Jewett v. Klein, the Court of Errors and Appeals of 
the State of New Jersey gave the measure of care and protection which 
a passenger, about to cross a track to board a train, has a right to 
expect, and decided in such a case that, when acting in reliance upon 
that care and protection, the failure of the passenger to look is not 
contrihutory négligence. The court said: 

"It was Insisted that the plaintiff was négligent, in that he did not, before 
approaching the passenger train which he was about to take, look up or 
down the track to see whether there was danger from an approaching train, 
and in that he approached the passenger train dlagonally from the platform 
of the station, and before the passenger train had corne to a full stop. It 
aeems to me that in none of thèse partlculars can it justly be said that the 
plaintiff was négligent. Upon the arrivai of the train which he was about 
to take at the station at which he was walting for it, he approached it in the 
usual and ordinary manner, so as to be ready to get on board as soon as per- 
mltted to do so after it had stopped. He was not bound to take the vei-y 
shortest route from the platform of the station to that of the nearest or any 
other car of the train on which he desired to take passage, nor was he hound 
to look to see whether another train was approaching, or wait, before cross- 
ing the easterly track, till the passenger train had come to a fuU stop, be- 
cause he was fuTSIy warranted, under the eircumstances, in ielieving that no 
train woiild, at that time, pass over the track tvhioh he was otliged to cross 
in order to take one of tho regular passenger trains of the road; and it might 
not be going too far to say that, if he had looked and had observed an ap- 
proaching train on the easterly track, he would hâve been fully warranted in 
proceeding on his way across the track to the passenger train, upon the rea- 
sonable supposition that the approaching train would stop before it reached 
a point opposite the passenger train. The company had provided no way of 
approach to the passenger train, except by crossing, on a level, the eastern 
track of the railroad; and, in my opinion, a passenger was fully justifled in 
concluding that he would be saf e from harm from a train on the track which 
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he was thus obllged to cross iu order to secure hls passage. The company 
had, In effect, assured him that he would at that time be safe In goiug in th» 
usual way from the station to the passenger train. Acting on such assur- 
ance, this plaintifC did no more or less than ordlnarily prudent and careful 
persons do almost every day under lilœ circumstanees, and may be expected 
and hâve a right to do. The principles applicable to this case, and to that 
of a traveler over the public highway Crossing a railroad on the same level, 
are qiiite différent." 

It is true that in the case of Jewett v. Klein the only approach pro- 
vided by the railroad company to the train which the passenger was 
about to board was across the track upon which he was standing 
when injured, and it is true that the court in its opinion adverted to 
the fact that the company had provided no other way of approach; 
but it is not a necessary conclusion that upon that fact alone did the 
court lay down the measure of care required of a railroad company 
towards its passengers and the extent of reliance which a passenger 
may, without contributory négligence, place upon its performance. 
That case is distinguished from the cases under considération by the 
fact that in the former case the railroad company provided but one 
way of approach to the train, while in thèse cases the railroad com- 
pany provided three ways. It seems to us that the différence in the 
character of the ways in the différent cases might make some différ- 
ence in the measure of care to be exerted by both the railroad com- 
pany and the passenger ; but the différence in the number of ways 
makes no différence in the measure of care which the law exacts. If 
the jury found that the way Joséphine Duryea was pursuing when 
she was injured was one of the ways provided by the railroad com- 
pany for passengers to enter upon and cross its premises in order to 
take an outgoing train, it was bound to the same degree of care to 
protect her from in jury on that way as though it were the only way 
it had opened to her. The fact that she, as a passenger, was per- 
mitted or invited to enter its premises by that way, placed upon the 
railroad company the duty to protect her against the peculiar hazards 
of that way, as the same might be increased or diminished in the move- 
ment of trains across it. We are therefore of opinion that thèse 
cases are not distinguished from the case of Jewett v. Klein because 
of the différence in the number of ways provided for passengers. 

The remaining speciiication of error, namely, that "because of the 
évidence adduced in the gênerai situation the plaintiff was guilty of 
contributory négligence," will be considered in connection with errors 
assigned in the case of Price. 

In the case of Mildred D. Price, the railroad company, plaintiff in 
error, abandoned ail of its assignments of error excepting the fifth 
assignment and subdivisions 9, 10, and 12 of the sixth assignment. 
The latter spécifications of error, though not made in accordance with 
the rules, will nevertheless be considered. They go to the refusai of 
the court to charge upon points requested. 

[2] The case of Duryea against the railroad company was tried and 
a verdict rendered for the plaintifif before the trial of the case of 
Price against the railroad company. The défendant urged that there 
was nothing inconsistent in the theory of the défense that the accidents 
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to the two plaintiffs were entirely différent in légal character. It 
asked for the instruction : 

"Therefore you can with full propriety bring a verdict for the défendant, 
no matter how you would view its Uability to Mrs. Duryea." 

As the cases were not Consolidated, and as the case of Mrs. Duryea 
was not being tried by the jury which was then trying the case of 
Mrs. Price, we are of opinion that the instruction requested was in- 
appropriate, and properly refused. 

[3] The défendant requested the court to instruct the jury that, as 
the case — 

"contains no évidence that Mrs. Prlce was injured while endeavorlng to res- 
cue her aunt from a situation of Imminent danger caused by the négligence 
of the défendant, and therefore if you flnd that Mrs. Prlce first crossed the 
passageway from the automobile to the station platform, and then subse- 
quently recrossed sald track to assist her aunt to cross said track, and was 
injured whlle so dolng, your verdict must be for the défendant company." 

It is not denied that, when she made the three movements ref erred 
to, the plaintiff was ail the while a passenger, and it is not averred 
that in making the several movements she was misconducting herself, 
or acting otherwise than as a passenger. In returning from a place 
of safety upon the platform* which she had reached by her first move- 
ment, she did not relieve the railroad company of the protection which 
under the law it was required to afford her as long as she remained 
a passenger ; and in returning with her aunt across the track toward 
the platform, her third movement was in no respect différent from her 
initial movement, nor was the protection to which she was entitled in 
any degree différent. We are therefore of opinion that the court 
did not err in refusing to make the charge requested. 

The remaining spécification of error going to the refusai of the 
court to charge as requested is that: 

"If you believe that Mrs. Price did not look or Usten for the approach of 
the engine before she went to the assistance of her aunt to cross said track, 
or before she started wlth her aunt to cross sald track, your verdict must be 
for the défendant." 

Holding that the care demanded of the railroad and the caution 
required of the passenger were the same in the several movements 
of the plaintiff, we are of opinion that the court properly refused to 
charge this point. 

[4] The substance of the fifth and remaining assignment of error 
is that the trial court erred in refusing to direct a verdict for the de- 
fendant upon the foUowing theory of the law. The défendant admit- 
ted that, under the rule of Jewett v. Klein, supra, the plaintiff, in 
crossing the track, "was not bound to look to see whether [the] train 
was approaching," but contended that, having looked, the law required 
her to look effectually, and by looking, but failing to look effectually, 
she was guilty of contributory négligence, which the court should 
hâve found as a matter of law, and accordingly should bave directed 
a verdict for the défendant. 

We are not inclined to yield to this contention. If the plaintiff had, 
louked, though not required so to do, and by looking saw the train. 
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in time to avoid it, and then walked into the danger which she saw, 
the question would be entirely différent, and doubtless she would hâve 
been guilty of contributory négligence, notwithstanding négligence of 
the railroad company in driving one of its trains at a high rate of 
speed across the passageway. But when, under the circumstances, 
the law relieved the passenger of the duty of looking, and required 
the railroad company to protect the passenger, without requiring her 
to look, it is difficult to conceive why the railroad company should be 
relieved of its obligation simply because the passenger did what the 
law did not require her to do. It would be a harsh rule to strip a 
passenger of the protection which under the circumstances the law 
gives her, if by extra caution she happens to do something to care 
for herself which she is not required to do, without regard to whether 
she in fact is thereby apprised of the danger in which she is placed 
by the failure of the railroad company to perform its duty to her. 

The adoption of such a rule would disturb, if not destroy, well- 
established rules of the law of négligence. It would tend to separate, 
and thereby withdraw f rom one or the other, the duty to exercise care 
which the law in every situation places in some degree upon both the 
passenger and the railroad company. It would make the passenger 
by looking, assume the sole responsibility for her safety, and relieve 
the railroad company of ail responsibility, which in point of law is 
quite as wrong as the converse of the proposition, by which the rail- 
road company might be made to accept the whole responsibility, and 
thereby become a guarantor of the passenger's safety. Such rulings 
would dispose of the accepted principle that, for the safety of a pas- 
senger, both the railroad and the passenger, though in différent de- 
grees, are required to exercise a care and caution commensurate with 
and to be determined by the circumstances of the place and occasion. 

[5] The correct rule, as we understand it, and the one by which 
we must décide whether the trial court erred in refusing to find the 
conduct of the plaintiffs in thèse suits to amount to contributory nég- 
ligence, and in declining, therefore, to direct verdicts for the défend- 
ant, is declared in the case of Warner v. Baltimore & Ohio Railroad 
Co., 168 U. S. 339, 346, 18 Sup, Ct. 68, 70 (42 L. Ed. 491), in which 
Mr. Justice White, in speaking for the Suprême Court, cites the case 
of Jewett v. Klein in support of his statement that: 

"A railroad company owes to one standing towards It in the relation of 
a passenger a différent and a higher degree of care from that which is due 
to mère trespassers or strangers, and it is conversely equally true that the 
passenger, under like conditions, has a rjght to rely upon the exercise by the 
railway of care ; and the question of whether or not he is négligent, under 
ail the circumstances, must be determined on due considération of the obliga- 
tions of both the company and the passenger. As said by the Court of Appeals 
of New York in Terry v. Jewet, 78 N. Y. 338, 344: 'There is a difCerence 
between the care and caution demanded in crossing a railroad track on a 
highway and in crossing while at a dépôt of a railroad company to reach the 
cars. No absolute rule can be laid down to govern the passenger in the latter 
case under ail circumstances. While a passenger has a right to pass from 
the dépôt to the train on which such passenger Intends to travel, and the 
company should furnish reasonable and adéquate protection against accident 
in the enjoyment of this privilège, the passenger is bound to exercise proper 
care, prudence, and caution in avoiding danger. The degree of care and eau- 
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tlon must be governed 1e ail cases by the extent of tbe péril to be encountered 
and the circumstances attending the exposure.' " 

[B] In the cases under considération, the plan of the premises, the 
location of the station, the situation of the tracks, a way of approach 
to the station, provided by the railroad company, which required those 
who passed over it to cross a track in order to reach a train upoi?, a 
track beyond, involved necessarily a condition of things which under 
one view of the testimony constituted an implied invitation to the 
passengers to follow that course in order to board the train which 
they desired to take. While it is true, as said in Warner v. Baltimore 
& Ohio R. R. Co., quoting Terry v. jewet, supra, 

"that such implied invitation would not absolve a passenger from the duty 
to exercise care and caution in avoiding danger, nevertheless it certaiuly 
would justify him in assuming that, in holding out the invitation to boanl 
the train, the corporation had not so arranged its business as to expose him 
to the hazard of danger to life and limb unless he exercised the very highest 
degree of care and caution. The railroad, under such circumstances, in giv- 
Ing the invitation, must necessarily be presumed to hâve taken into view 
the state of mind and of conduct which would be engendered by the invita- 
tion, and the passenger, on the other hand, would hâve a right to présume 
that in giving the invitation the railroad itself had arranged for the opéra- 
tion of its trains with proper care." 

As the duty of care and caution is placed upon both the passenger 
and the railroad in dififerent degrees, it rests with a jury to say how 
much in a given case a passenger may rely upon the care exacted of 
the railroad in her behalf, whether her reliance upon the railroad was 
greater than the care demanded of it, and whether, in relying upon 
protection by the railroad, she failed to care for herself to the ex- 
tent which under the circumstances the law required of her. 

The failure of Joséphine Duryea to look and listen, and the failure 
ôf Mildred D. Price not to look, but to see when she looked what 
might hâve been seen, may or may not hâve been contributory négli- 
gence according to the peculiar facts of each case, and, as held in 
Warner v. B. & O. R. R. Co., 168 U. S. 339, 18 Sup. Ct. 68, 42 L. 
Ed. 491, Graven v. MacLeod, 92 Fed. 846, 35 C. C. A. 47, and Chesa- 
peake & Ohio Ry. Co. v. King, 99 Fed. 251, 40 C. C. A. 432, 49 L. 
R. A. 102, were questions of fact for the jury. 

We are of opinion that thèse are not cases v.'here the facts infera- 
ble from the évidence were such that from them ail reasonable men 
would of necessity draw the same conclusion. Grand Trunk Ry. Co. v. 
Ives, 144 U. S. 408, 417, 12 Sup. Ct. 679, 36 L. Ed. 485; Warner 
V. B. & O. R. R. Co., 168 U._ S. 339, 18 Sup. Ct. 68, 42 L. Ed. 491. 
We therefore hold that the trial court committed no error in submit- 
ting to the jury the question of négligence of the railroad company 
in failing to protect the plaintiffs from the danger of a train driven 
at high speed past the station across a passageway provided by it for 
their use at a time when passengers were invited to the station ta 
board other trains, and in refusing to hold as a matter of law, and 
in submitting to the jury as a question of fact, whether the plaintifïs 
by their conduct, under the circumstances, were guilty of contributory 
négligence. 

The judgments below are affirmed. 
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LOWITZ V. KIMMBRLB. 

(Circuit Court of Appeals, Slxth Circuit. April 6, 1915.) 

No. 2533. 

1. Removal of Causes (@=>97 — Service or Process — Attachment. 

Under Comp. Laws Mich. 1897, § 10572, providing that if it appear by 
tlie leturn of a writ of attachment that any property has beeu attached 
and that neither of the défendants can be found plaintifE shall, within 
30 days unless défendants sooner appear in the suit, cause a notice to be 
published, which notice shall state the names of the parties, etc., and 
shall be published for six consécutive weeks, and that if plaintifC shall 
neglect to cause such notice to be so published the attachment shall be 
dismissed, where on the day the writ was returned défendant appeared 
specially by pétition to remove the cause to the fédéral court, but the at- 
tachment notice entitled in the state court was thereafter published aud 
the case was not certified to the fédéral court until after such publication 
was made and the proof of publication bad been flled, a motion to set 
aside the service of the writ of attachment was properly denied; as, 
though the case was not pending in the state court after the filing of the 
pétition for removal, the publication of the notice was not a court pro- 
ceeding, but was wholly ministerial and extrajudlcial, and If plaintiff 
could not give the statutory notice of attachment untll the case was 
docketed in the fédéral court défendant might defeat the suit by delay- 
ing the pétition to remove, while due publication was running, until after 
the 30 days for the first publication had expired. 

[Ed. Note. — For other cases, see Kemoval of Causes, Cent Dig. §§ 206, 
208-211; Dec. Dig. <S=>97.] 

2. Appeaeance i®:=524 — Removal of Causes <g=112 — Spécial Appeaeance — 

.TURISDICTION ACQUIEED. 

A spécial appearance by défendant for the purpose of removing a cause 
to the fédéral court did not operate to submit his person to the jurisdic- 
tion of the state court or deprive him of the right to object to the suf- 
flclency of the service prior to such appearance. 

[Ed. Note. — For other cases, see Appearance, Cent Dig. §§ 118-143; 
Dec. Dig. (S=»24 ; Eemoval of Causes, Cent Dig. § 238 ; Dec. Dig. <S=>112.) 

S. Compromise and Settlement <g=>23 — Evidence — Weiqht and Suffi- 

CIENCY. 

Where plaintifC clalmed that a settlement was had between him and 
défendant concerning varions transactions between them, and that, tak- 
ing Into account a farm conveyed by him to défendant about that time, 
it was agreed that défendant owed him a specifled amount, the fact that 
the deed to the farm was recorded before tbe date of the alleged settle- 
ment was not as matter of law controUing that no settlement was made, 
but only afEected the credibility of plaintlfC's testimony. 

[Ed. Note. — For other cases, see Compromise and Settlement, Cent. 
Dig. §§ 91-94 ; Dec. Dig. ®=>23.] 

4. Fkauds, Statute of <S=>33 — Agkeemej^ts to Answee fob Anotheb's Debt 
— Considération. 

An agreement by plaintiff and défendant to share equally in the profits 
and losses of a business Venture, in carrying out which a corporation was 
organized, was not vold for want of a considération or as an agreement 
to pay the debt of another within the statute of f rauds, tf the agreement 
was made at or before the organization of the corporation. 

[Ed. Note.— For other cases, see Frauds, Statute of, Cent Dig. §§ 50- 
53, 56 ; Dec. Dig. <S=>33.] 

■Ô^For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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5. CoNTRACTs <g=29 — Evidence of Agbeement — Question fob Juet. 

In an action to recover an amount claimed to be due plaintiff uuder an 
alleged settlemeut of varions transactions between liim and défendant, 
évidence held sufficlent to malïe a question for tlie jury as to vt'liether de- 
fendant agreed at the time a business venture, in carrying out wUich a 
corporation was organized, was undertaken, to sliare tlie profits and 
losses ttiereof with plaintiff. 

[Eîd. Note.— For otber cases, see Oontraets, Cent. Dig. §§ 141-143, 1824 ; 
Dec. Dig. <®=>29.] 

In Error to the District Court of the United States for the Western 
District of Michigan; Clarence W. Sessions, Judge. 

Action by Charles H. Kiinmerle against Elick Lowitz. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

C. M. Wilson, of Grand Rapids, Mich., for plaintiff in error. 
H. F. Williams, of Chicago, 111., for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and Mc- 
CALL, District Judge. 

KNAPPEN, Circuit Judge. [1] Défendant in error (hereinafter 
called plaintiff) brought suit in attachment under chapter 292 of the 
Compiled Laws (1897) of Michigan, in a court of that state; the de- 
fendant being a nonresident thereof. The writ was returnable April 
24, 1911. On April 28th the sheriff filed his return, showing levy upon 
defendant's real estate within the county, that he was unable to find 
défendant therein, and so left a certified copy of the attachment at his 
last-known place of résidence in the county. The pertinent provision 
of the Michigan statutes (section 10572) required the plaintiff within 
30 days after the return, unless the défendant should meanwhile ap- 
pear, to cause notice to be published in a newspaper printed in the 
county, stating "the names of the parties, the time when, from what 
court, and for what sum the writ was issued, and when the same is 
returnable," the notice to be published for six successive weeks ; fail- 
ure to so publish (in the absence of personal service of such notice on 
the défendant wherever found) works dismissal of the action. On May 
4th (and thus within the statutoryi period) publication of notice was 
begun, and was continued for the proper period and until June 15th ; 
affidavit of publication being filed August 26th. 

Meanwhile, on April 28th (being the day the sheriff's return was 
filed), défendant appeared specially by pétition to remove the cause to 
the fédéral court by reason of diversity of citizenship of the parties; 
bond thereon being filed and order of removal made on the same date. 
The case was, however, not certified to the fédéral court until Septem- 
ber 8th, which was 11 days after the filing of proof of publication of 
notice in the state court ; the transcript from the state court not being 
actually filed in the court below until September 18th. Four days 
later défendant moved specially in the court below to set aside the 
service of the writ, for the reason (as well as another not now im- 
portant) that at the time the notice of attachment was given and pub- 
lished no suit was pending in the state court, and that no valid proceed- 
ing could be taken in the case in any court until the filing of the record 

^=sFoT other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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in the court below. Judge Denison, then District Judge, denied the 
motion. Upon issue joined on the merits plaintifï obtained verdict and 
judgment, which, as well as the déniai of the motion referred to, are 
hère for review. 

[2] 1. We think the motion to set aside the service of the writ of 
attachment was properly denied. True, the attachment notice was en- 
titled in the state court, and the case was not, strictly speaking, pending 
in that court ; the removal pétition and proceedings thereunder having 
deprived that court of jurisdiction to proceed further therein; and 
under the Michigan décisions the attachment lien would be lost unless 
the statutory proceedings were strictly complied with (Millar v. Bab- 
cock, 29 Mich. 526) ; and of course the spécial appearance for pur- 
poses of removal did not operate to submit defendant's person to the 
jurisdiction of the state court, or deprive him of the right to object to 
the sufficiency of the service thus far had (Goldey v. Morning News, 
156 U. S. 518, 15 Sup. Ct. 559, 39 L. Ed. 517; Clark v. Wells, 203 U. 
S. 164, 171, 27 Sup. Ct. 43, 51 L. Ed. 138). But, as pointed out by 
Judge Denison in his opinion, the publication of the notice was not a 
court proceeding, but was "wholly ministerial and extrajudicial." It 
is thus immaterial that the order for removal in terms stayed further 
proceedings in the state court, for that court did not further proceed. 
The infàrmity of the proposition that plaintiff was powerless to give the 
statutory notice of attachment until the case was docketed in the court 
below appears from the considération pointed out by Judge Denison 
that under such rule a défendant would hâve it in his power to utterly 
defeat the suit by delaying pétition to remove, while due publication 
was running, until after the 30 days for the first publication had ex- 
pired ; for, in such case, six weeks' publication of notice, as of a case 
in either court, would be impossible within the statutory period. Plain- 
tiff's failure to docket the case in the court below on his own motion, 
without waiting for action by défendant, should not of itself'be suf- 
ficient to nullify the efïect of the statutory notice actually given. The 
fact that the notice was entitled in the state court, rather than in the 
fédéral court, was, under existing circumstances, entirely immaterial 
to any rights; for, assuming for the purposes of this opinion that it 
was essential that constructive notice be given of a proceeding of which 
défendant already had actual notice, and on which he acted under péti- 
tion for removal (see otherwise Clark v. Wells, supra, 203 U. S. at page 
172, 27 Sup. Ct. 43, 51 L,. Ed. 138, decided under the Montana statute), 
it is clear that the notice was suiificiently informing. It could not hâve 
misled, as would a notice entitled in a différent state court. 

2. As to the merits : The f ollowing facts are substantially undis- 
puted : Plaintiff and défendant were f riends, the former residing at 
Cassopolis, Mich., the latter at Chicago, with a summer home at Cas- 
sopolis. In November, 1907, the Kimmerle Concrète Machinery Com- 
pany was incorporated in Calif ornia under the laws of that state, with 
a capital stock of $30,000, of which plaintiff took $5,000 (par value), 
paying therefor $3,200. Défendant took a like amount of stock, pay- 
ing therefor $1,500, in accordance with agreement made before the cor- 
poration was organized. $10,000 of the stock was turned over to two 
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of plaintiff's sons and a third person in payment for patents, etc. The 
remaining $10,000 (less perhaps a small amount to another party) was 
to be sold to provide working capital. Défendant directly or indi- 
rectly loaned plaintiff personally $8,500, by three items, the first on 
September 3, 1907, the last in September, 1909. The California cor- 
poration was not prospérons, and in March, 1908, plaintiff sent it $500, 
and in February, 1909, plaintiff and défendant each sent $250. The 
corporate affairs becoming further involved, in August, 1910, plaintiff 
and defendant's agent went to California for the purpose of helping 
the corporation ont of its financial difficulties, défendant agreeing to 
f urnish money theref or ; and during that month he sent the money ac- 
cordingly, part of which was later returned to défendant. Plaintiff at 
the time owed défendant the $8,500 loaned with interest thereon, and 
in connection with the last California transaction there was an under- 
standing between the parties that plaintiff should deed to défendant 
a farm near Cassopolis, which plaintiff owned. On September 23d, 
when défendant was at Cassopolis, plaintiff and his wife executed a 
warranty deed of the farm to défendant, for the stated considération 
of $14,000. This deed was recorded September 29, 1910, at 9 a. m. 
Défendant claims it was delivered at Cassopolis September 23d; plain- 
tiff claims the delivery was at Chicago on September 29th. The par- 
ties met at Chicago about (both say on) the last-named date; and at 
this meeting défendant paid plaintiff $1,000, giving also a writing dated 
September 29th acknowledging the receipt from plaintiff of the deed 
to the premises in question, "upon which there is yet due on the pur- 
chase price, the sum of $13,000." FoUowing this $1,000 payment and 
the giving of the receipt, défendant paid plaintiff $500 and sent further 
moneys to California. In this suit plaintiff sought to recover on an al- 
leged account stated at Chicago, September 29, 1910, of $7,883.08. 
Plaintiff claims that the settlement was arrived at on this basis: That 
previous to the organization of the California corporation plaintiff and 
défendant had agreed to share equally their profits or losses from the 
California venture, including such sums as either should pay on that 
account ; that plaintiff had paid to or for the benefit of the corporation 
(including) the $3,200 paid for his stock) $15,619.22; that défendant 
had similarly paid (including the $1,500 paid for his stock and defend- 
ant's California remittances made after September 29th, which plain- 
tiff claims were included by anticipation in the settlement of that date) 
$10,053.70, one-half of this différence being $2,782.76; that plaintiff 
owed défendant on the direct loans referred to, with interest, $9,833.- 
18 ; and that, taking into account the two items last referred to, the farm 
at $14,000, the $1,000 payment made on September 29th, and a crédit 
to plaintiff for bank stock previously assigned to défendant, there was 
left a balance due plaintiff of $7,883.08. Défendant dénies any agree- 
ment to share profits or losses of the California corporation, asserting 
that his advances for the corporation, beginning with August, 1910 
(and which seem to be the only payments for the corporation charged 
against plaintiff on defendant's alleged settlement of October, 1910), 
were made at plaintiff's request and on his agreement to turn over one 
of his farms to défendant; dénies that any settlement was made or 
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dttempted on September 29th, claiming that a settlement was in fact 
made October lOth thereafter, under which the défendant was found 
to owe plaintiff $475.32. The différence between the two alleged set- 
tlements, so far as hère pertinent, is merely this:. Défendant, besides 
denying liability for the balance of $2.782.76 on account of California 
transactions, charges plaintiff with $5,725 (net) on account of de- 
fendant's advances for California payments, after deducting $1,500 
which défendant claims he voluntarily contributed at the alleged 
settlement of October lOth to help plaintiff out on his losses. The 
meritorious controversy hère thus arises solely over the question of lia- 
bility on account of California matters. 

The testimony upon this issue, including the alleged respective set- 
tlements, was sharply in conflict ; défendant also contending that, even 
if the settlement was made as claimed by plaintiff, no recovery could 
be had because the alleged agreement to share the California losses was 
(a) without considération, and (b) within the statute of frauds, as an 
agreement not in writing to pay the debt of another.^ 

Judge Sessions, who presided at the trial, instructed the jury that 
in order for the plaintiff to recover it must be found : First, that there 
was actually a settlement between the parties on September 29, 1910, 
and an agreement then and there reached that there was due from 
défendant $7,883.08 ; and, second, that it was agreed between plaintiff 
and défendant, before the organization of the California corporation, 
that plaintiff and défendant would share profits or losses of their busi- 
ness venture. The recovery accorded with plaintiff's claim of settle- 
ment, taking into account the $500 subsequently paid. 

A motion for new trial was denied, the court holding that there was 
sufficient évidence to warrant the jury in finding an agreement, as 
stated, to share the profits or losses of the California venture ; and, fur- 
ther, that the instruction that the account stated could not be sustained 
in the absence of such finding was too favorable to défendant. On this 
review défendant insists upon the légal propositions referred to, also 
that there was no évidence of such agreement to submit to the jury. 

[3, 4] It is not and cannot well be claimed that there is no substan- 
tial évidence that a settlement was agreed upon on September 29th, as 
claimed by plaintiff, resulting in a balance of $7,883.08 in his favor. 
We may add that the fact that the deed was actually recorded before 
the alleged date of settlement is not controlling as matter of law ; it 
affects only the credibility of plaintiff's testimony, which presented a 
question of fact for the jury. Nor is it either claimed or open to claim 
that, if the alleged agreement to share profits or losses of the Cali- 
fornia business was made at or before the organization of the corpo- 
ration, the défenses based on lack of considération or the statute of 
frauds would be good ; for in such case there would be a complète con- 
sidération for the alleged settlement, and défendant would not thereby 

1 Both parties agrée that $13,000 did not remain owlng to plaintiff on Sep- 
tember 29th, plaintifif claiming that the receipt was given In the form stated 
because défendant could not at the time produce plaintiff's notes and obliga- 
tions for his indebtedness ; défendant, as stated, claiming that settlement was 
baù at a later time. 
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be made answerable for the debt of another, but only for his own debt. 
Assuming then that such previous agreement is necessary to support 
the account stated, the important question is whether there was évi- 
dence to support a fipding of such agreement. 

[5] There is no written évidence that such agreement was made; 
the receipt given by the corporation to défendant for $1,000 as payment 
on his stock (before the company was organized) throws no Hght upon 
the question, unless as showing an agreement that he and plaintiff were 
each to hold one-sixth of the stock, the former on paying $500 more, 
the latter on paying $1,000 further (he had already paid $2,200). 
Plaintiff testified, however, that the California corporation was dis- 
cussed at great length between himself and défendant previous to its 
organization, that défendant participated in the meeting at which the 
agreement was made to form the corporation, and that défendant ex- 
pressed himself as thinking "it would win." Plaintiff further testified 
that in the conversation previous to the incorporation "the capital 
stock was talked about as $20,000, $25,000, or $30,000, and that Lowitz 
would become one of the partners equal with myself " ; that after 
plaintiff and defendant's agent returned from California in September, 
1910, défendant asked what his half of the liabilities would be, saying 
he proposed to bear his one-half just as he said he would. In testify- 
ing to the settlement in Chicago on September 29th, plaintiff said "it 
had been understood ail the time that I was to hâve credited me my ad- 
vancements and he to hâve crédit for his advancements" ; that the 
figuring was donc from statements from the corporate books, taken by 
defendant's bookkeeper, and that they showed the advances "I and he 
had made from time to time to the company" ; that among such items 
were the $3,200 paid by plaintiff (presumably the stock payments) 
"prior to our trip to California," the amount including an item of "$2,- 
200 when we had the arrangement in Cassopolis before we went to 
California" (apparently meaning previous to the incorporation), and 
$9,186.62 of further amounts paid by plaintiff "as per the books of the 
concrète company." It also appears by defendant's testimony that the 
first $500 sent by him to California, in March, 1908 (perhaps four 
months after the incorporation), was so sent under plaintifï's agreement 
to repay one-half the amount; and that the $250 sent in February, 
1909, was under an arrangement that plaintiff should send a like 
amount. 

Plaintiff's wife testified that on the day the deed was made défend- 
ant stated "that he expected to share his part of the losses in California 
dollar for dollar with Kimmerle," and that in connection with the ar- 
rangement for the deed défendant said that the amount plaintiff owed 
him was some $6,000, and that "there would be something like $8,000 
coming to us" (the alleged account stated approximated that amount). 
The deputy register of deeds, who was plaintiff's daughter, testified 
that: 

In the reglster's office on the day the deed was made défendant said "he in- 
tended to share with father — certainly he intended to share with father the 
losses in the company out there. * • ♦ I do not remember so much what 
was said about the delivery of the deed. I know that Lowitz agreed to stand 
dollar for dollar with father, and it was ail in just an intimate transaction, 
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sort of a famlly affalr. I mean in the Californla matter. Lowltz always 
said that he would sliare wlth father, in whatever father did he was with 
him." 

Another daughter, also présent at the abstract office, say.s she heard 
défendant say "he was going to share equally, of course he would stand 
by Charlie for everything. He said he would share dollar for dollar 
ail the losses." The record contains abundant testimony in déniai of 
the alleged previous agreement, and tending to show that plaintiff took 
an especial interest in the California enterprise for the sake of his sons, 
and that defendant's later activity in contributing to the corporate 
losses was due to his liability as a stockholder under the California 
statutes. 

While the testimony as to the greater part of defendant's alleged 
assertions and admissions that he was to share losses equally with plain- 
tiff was perhaps intended to relate to an agreement subséquent to the 
formation of the original venture, and perhaps to an agreement when 
the deed was promised, yet, taking the entire situation into account (in- 
cluding the fact that testimony of such admissions was not for the most 
part attempted to be so explained, but was generally denied absolutely, 
and the testimony of actual settlement on the basis of plaintiff's prés- 
ent claim), we cannot say there was no substantial testimony from 
which the jury, who saw and heard the witnesses, might properly find 
the fact of previous agreement ; especially as the testimony is returned 
largely in narrative form, and in view of the further fact that the pre- 
siding judge, who also had seen and heard ail the witnesseSj was im- 
pressed that, while the évidence of previous agreement "was neither 
very convincing nor entirely satisfactory, it was sufficient to warrant 
the jury in finding that such an agreement was made." This conclusion 
should not be disregarded unless shown to be clearly unfounded, and 
we are not prepared to so say. We think therefore the court did not 
err in submitting the case to the jury. 

This conclusion makes it unnecessary to consider whether the charge 
was too favorable to défendant in making a previously existing lia- 
bility on defendant's part to pay the California losses necessary to the 
validity of the account stated. 

3. We hâve considered the remaining assignments, so far as discuss- 
ed orally or in brief , and think no substantial error is shown. 

The judgment of the District Court is accordingly affirmed, with 
costs. 



MOSES V. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. March 9, 1915.) 

No. 220. 

1. PosT Office <@=>48 — H"eatjduleot Use of Mails — Indictment — Suffi- 

CIENCY. 

An indictment charging tliat accused had devlsed a scheme or artifice 
to defraud, that the scheme was to sell a device called an oxypathor 
upon représentations that it would beget a supplementary breathtng 
through the skin and membranes, that it increased the amouut of oxygen 

^=;;»For otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & luclexes 
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coDsumed by the body, had the direct effect o£ increaslng vital combustion 
and tlie circulation, caused the body to attract oxygen from the air, and 
that by the proper use thereol; tiie owner was absolute master of disease 
iu ail acute affections and lu far advanced stages of the most formidable 
chronic diseases, that the stlieme was to sell such device by means o£ 
such représentations, and by means of letters and advertisemeuts sent 
through the mail, that aceused knew thèse représentations to be false, 
that the oxypathor was in fact wholly powerless and lifeless, and incapa- 
ble of any of such résulta, and eutirely useless for auy purpose, except 
to sell, and that as a part of the executing of such schéma, aud in at- 
tempting so to do, aceused felouiously aud kuowiugly caused to be deliv- 
ered by mail a letter Oierein set forth, wbich gave instructions to an 
agent as to metUods of efiectiug sales, and which it was charged, was de- 
livered through the mail, charged an offense under Cr. Code (Act March 
4, 1909, c. 321) 5 215, 35 Stat. 1130 (Comp. St. 1913, g 103S5), providiug that 
whoever, having devised a sclieme or artifice to defraud, shail for the 
purpose of executing such scheme, or attempting so to do, place any let- 
ter, etc., in auy post office, letter box, etc., to be sent or delivered by the 
post office establishment, shall be punished as therein provided ; the con- 
tention that the mailing of the letter was not for the purpose of execut- 
ing the scheme being untenable. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §S 67-80; Dea 
Dig. (S=348.] 

2. Post Office <S=349 — Fiîaudulbmt Use of Mails — Eléments of Offense. 

Under such indictment, évidence showing that the représentations as 
to the oxygen-increasing effects of the oxypathor were false, and be- 
lieved by aceused to be false, justified a verdict against him, without évi- 
dence that the device was absolutely worthless as a cure for diseases, 
whether or not aceused would hâve made as large sale if he had merely 
represented the oxypathor as a cure-ail, 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86 ; Dec 
Dig. <g=549. 

Nonmailable matter, see note to Timmons v. United States, 30 C. 0. A. 
79 ; McCarthy v. United States, 110 0. C. A. 548.] 
8. Oriminal Law ©=3ll69 — Ai'peal and Breoe — Harmless Eekoe. 

On a trial for usiug the mails in aid of a scheme to defraud in con- 
nection with the sale of oxypathors, whero aceused was allowed to call 
a great number of witnesses, who rehearsed at great length the narrative 
of tlieir aliments, their use of the oxypathor, the cure or great improve- 
ment that f ollowed its use, and their firm conviction that it gave them 
relief, which they had been unable to obtain otherwise, and numerous 
doctors testified with référence to spécifie cases conceruing the benelicial 
effects of its use, and the symptoms following its use, and letters from per- 
sons not called as witnesses, giving their expériences and commending 
the instrument, were received in évidence, and the physicians testifying 
for. the government did not merely express a gênerai condemnation of the 
instrument, but testified speciflcally that circumstances narrated gave no 
indication that the oxypathor coutributed anything towards effecting a 
cure, the exclusion bf a question asked a physician as to whether in hia 
opinion, from his knowledge and expérience as a physician and with the 
oxypathor, it was of therapeutic value in the treatment of diseases, and 
the allowance or disallowance of other individual questions to profes- 
sioual witnesses, was not prejudicial error. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 754, 3088, 
3130, 3137-3143; Dec. Dig. <S=j1169.] 

4. Ckœminal Ijaw <g=>483 — Evidence — ïestimony of Experts — Hypothe-tical 
Questions. 

On such trial, though a question asked a witness for the government, 
who had been in court throughout the trial, and had read the testimony 
taken ont of court and read to the jury as to what function, if any, the 

^=»For other cases see same topic & KEY-NUMBBR iu ail Key-Numbered Digests & Indexes 
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oxypathor had in the cure of the diseases mentioned, liaving in niind tlie 
testitiiony he had heard and read, was soînewhat gênerai, and tliough it 
might hâve been error to admit a gênerai answer, that there was nothing 
in any of the cases to indicate that the device had auy eurative elïect, no 
error was comniitted, where the witness analyzed the différent cases in 
which it was clairaed the device had a bénéficiai eiïeet, gronping to- 
gether those in which the patients' narratives described no pathoiogical 
condition or identifiable disease, those in which the lacts stated indicated 
some infections disease, and those in which the présence of other diseases 
which he enumerated and described were indicated, and as to each group 
gave the reasons why, in his opinion, the device accomplished nothing 
which would not hâve been accomplished without its use. 

[Ed. Note. — For other cases, see Criminal Lawj Cent. Dlg. §§ 1071, 1075 ; 
Dec. Uig. ®=j4S3.] 

5. PosT Office <g=»49 — Fbaudtjlent Use oy Mails — Cbiminal Phosecutions 
— Evidence. 

On such trial, where It appeared that sales of the oxypathor were made 
by agents in partlcular territories, and that literature was sent to tïiem' 
and shown to prospective purchasers, and no clalm was made by the 
government that there was anything Improper about the way ,tn which 
sales were made, except that there were false représentations in the lit- 
erature, évidence as to the System under which the Company of which de- 
fendant was manager did business and the manrier lii which salies were 
made was properly excluded ; such exclusion not preventing aecused from 
showing, if he so desired, that the business developed, from smaU be- 
ginnings until it encircled the globe, or that no purehaser ever a.sked for 
his money back or expressed any dissatisfaction. 

[Ed. Kote.— For other cases, see Post Office, Cent. Dig. §§ 84-86 ; Dec. 
Dig. <S=49.] 

8. Okiminal Law <3=>77714 — Iksteuctions — Comments oN Evidence— "Mat- 

TEE OF FACT." 

On such trial, a statement in the cljarge that men of sklll and science 
and some of great learning had told the jury on the stand what the 
oxypathor was, what ingrédients entered into it, and that as to suçh in- 
grédients it was impossible as a matter of fact, to create any elïect upon 
the flesh, or create any affinity of the body to take in o.^ygen, was not er- 
roneous, because of the use of the phrase "matter'of fact," the charge 
having been a very clear one, and having stated the burden of proof rest- 
ing on the government most fairly towards aecused, and no exception to 
any other part of the charge having been talîen, as the phrase "matter 
of fact" is sometimes used in antithesis to "matter of law," and at other 
times in antithesis to "matter of opinion," and the phrase could not iiave 
misled the jury to suppose that they should give greater weight to the 
testimony of such witnesses than it was entitled to. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. § 1807; Dec. 
Dig. <®=>777%. 

For otliër définitions, see Words and Phrases, First and Second Séries, 
Matter of Fact] 

In Error to the District Court of the United States for the District 
of Vermont. 

This cause cornes hère upon writ of error to review a conviction 
of plaintiff in error in the District Court, District of Vermont, upon 
an indictment under section 215 of the Criminar Code of the United 
States— formerly section 5480, Rev. Stàt. U. S. Défendant was the 
gênerai manager of a manufacturing company, which made certain in- 
struments called "oxypathors," which were largely advertised and sold 
as having remarkable eurative efïects. 

^ïsFor other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
221 F.— 55 
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R. M. Stanley, of Buffalo, N. Y. (George Clinton, of Buffalo, N. Y., 
of counsel), for plaintifï in error. 

Alexander Dunnett, U. S. Atty., of St. Johnsbury, Vt. (C. E. Leslie, 
of St. Johnsbury, Vt., of counsel), for the United States. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The first point raised is that the 
indictment does not charge a crime within any statute of the United 
States. The indictment charges that défendant had devised a schenie 
or artifice to def raud ; that the scheme was to sell the device called an 
oxypathor upon positive représentations that the oxypathor among 
other things, "begets in reality a supplementary breathing through the 
skin and membranes of the human body"; that its application "in- 
creases the amount of oxygen consumed by the body" ; that it "has the 
direct effect of increasing vital combustion and the circulation" ; that 
it "causes the body to attract oxygen f rom the air" ; that "by the proper 
use of the oxypathor the owner is absolute master of disease in ail acute 
affections and in far advanced stages of the most formidable chronic 
diseases," etc. ; that the scheme was to sell the oxypathor by means of 
said représentations for $35, and to effect the sales by means of letters 
and advertisements sent through the mail ; that défendant knew thèse 
repres,entations to be false; that the oxypathor was in truth and in 
fact whoUy inert, powerless, lifeless, and dead, and utterly worthless 
and incapable of producing any of the results aforesaid, and was en- 
tirely useless for any purpose, except to sell to people who did not 
know the falsity of said représentations ; that as one of the instru- 
ments of said scheme to defraud, and "in and as a part of the executing 
of said scheme to defraud, and in attempting so to do, défendant did 
feloniously, unlawfully, and knowingly cause to be delivered by mail a 
certain letter," which is set forth. It gives instructions to an agent as 
to methods of effecting sales, and, as the indictment charges, was de- 
livered through the mail to the addressees. 

Tn View oî tne quotations above set forth, we are at a loss to under- 
stand on what theory défendant contends that the mailing of the let- 
ter was "not for the purpose of executing the scheme." That the in- 
dictment charges an offense under section 215 seems to us too plain 
for argument. 

[2] It is further contended that the court erred in denying motion 
for direction of a verdict of acquittai made at the close of the évidence. 
In his extended argument in support of this proposition defendant's 
counsel treats the cause as if the only alleged false représentation was 
that the oxypathor "would cure ail diseases," and that unless the gov- 
ernment showed that it was absolutely worthless as a cure for disease 
the charge in the indictment was not proved. He ignores entirely the 
other représentations. See quotations supra, ail taken from defend- 
ant's circulars in référence to oxygen, as to supplemental breathing, 
to increasing the amount of oxygen consumed, absorbed by the body, 
etc. Whether défendant would hâve made as large sales if he had 
merely represented the oxypathor as a cure-ail is not important. He 
went further — quite shrewdly as we think — and sought by his sug- 
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gestions as to its oxygen-increasing effects to induce its purchase by 
people who had heard of oxygen and the absolute necessity of its in- 
troduction into the System by breathing pure air. If the évidence jus- 
tified the jury in finding that thèse assertions were false, and that he 
beheved them to be false, they might find a verdict against him. 

The case is unUke those referred to where défendant professed to 
cure ail diseases by the use of electricity or magnetism, and did sell a 
device which had electro or magnetic action ; or where défendant was 
a believer in the so-called "mind cure," or Christian Science cure, and 
sought to persuade others to use such mental remedy; or where the 
simple statement was that defendant's "Habitina" was "remédiai in 
character when exhibited as part of the treatment of morphine." 

As to the question of criminal intent — i. e., defendant's belief or 
nonbelief in his own représentations — the enormous amount of testi- 
mony introduced, including the many letters, telling of bénéficiai ré- 
sulta occurring after the use of the oxypathor, do not touch thèse rep- 
résentations as to oxygen. We think the jury might well hâve been 
satisfied that défendant perfectly well knew that the cleverly arranged 
device — which looked like an electric or magnetic apparatus, but was 
in fact neither — did not create supplementary breathing through the 
skin, nor make the human body greatly positive, nor cause the body 
to attract oxygen from the air, nor cause a great stream of oxygen to 
pass into the System at night while asleep, nor oxygenate the blood, 
nor that the oxygen which kills the poisons in blood and tissue "is sup- 
plied by the oxypathor." That they did reach this conclusion is ap- 
parent from their verdict. 

[3] Error is assigned to the court's refusai to allow defendant's 
médical witness, Dr. Hazen, to answer the following question : 

"Q. Doctor, from your knowledge and expérience as a physlcian, and from 
your expérience with the oxypathor, which you hâve hère described, will you 
tell us whether in your opinion the oxypathor Is or Is not of therapeutic value 
in the treatment of disease?" 

This seems to us a perfectly proper question, and we do not under- 
stand upon what theory the trial judge excluded it. The witness was 
the first physician called by the défendant, and the court may not hâve 
quite underatood what it was défendant was seeking to prove. How- 
ever, when the next médical witness, Dr. Taylor, was called by de- 
fendant, the question was put to him, somewhat altered in phraseology 
as f ollows : 

"Q. I will reframe the question. Doctor, from your knowledge and ex- 
périence as a physician, and from your knowledge and expérience with the 
use of the oxypathor in the treatment of disease, and from your expérience in 
those cases to which you hâve hère testified, in your opinion, were the results 
which you hâve hère testified to attributable to the use of the oxypathor In 
those cases?" 

This question, although it seems to be in substance the same as the 
other, the witness was allowed to answer. Had the court been asked 
to allow the first witness to answer this reframed question, presumably 
the request would hâve been granted ; but, whether this be so or not, 
we cannot find prejudicial error in excluding this one question to Dr, 



868 221 FEDERAL REP0RTEB 

flazen, in view of the great fullness with which défendant was allowed 
to support his propositions by médical and lay testimony. The détails 
will be more fully set forth after dealing with the next assignment of 
error. 

[4] Exception was taken to the allowance of a question put to Dr. 
Caverly, one of the government's witnesses on rebuttal. He had been 
in court throughout the trial. Moreover, a large majority of défend- 
ant's testimony had been taken out of court, it was read to the jury, and 
this witness had himself read it. The question is : 

"Q. Now, Doctor, having that in miiid ['that' rëforring to the testimony he 
had heard and read], I would like to hâve you tell us, taking up particular 
cases or summarizing the évidence, I would lllîe to hâve you tell us what 
(unction, if any, the oxypathor had In the cure of any or ail of the diseases 
mentionedî" 

It would, of course, hâve been perfectly compétent for the exam- 
iner to hâve taken up each case separately, to hâve framed a hypothet- 
ical question based thereon, and then asked the question supra as to that 
case. Thus a hypothetical question would hâve been put as to John 
Doe's narrative of his expériences, to which the doctor might hâve 
replied that no one could tell from the narrative what disease, if any, 
the witness had; his narrative merely indicating a backache, which 
might hâve been of a sort that mère rest for a while in a recumbent 
position would hâve dissipated. Then a similar question might hâve 
been put as to witness Richard Roe, to which the doctor might bave re- 
plied that the hypothetical question indicated a certain contagions dia- 
ease; that such diseases are self-limited, they run their course; that 
no one undertakes to cure them ; that ail that is done is to try and keep 
up the patient's strength, so that nature may effect the cure; that the 
way in which the oxypathor was used involved rest, the use of hot com- 
presses, careful attention to diet, sanitation, the bowels, etc. ; and that 
to those things, not to the oxypathor, was the resuit due. 

We do not think, however, that it was necessary to keep the jury 
sitting for days on end while long hypothetical questions were framed 
on IZ separate cases, many of them duplications as to .symptoms, treat- 
ment, and results, if there were any shorter way of putting in the tes- 
timony, without préjudice. The question was somewhat gênerai; if 
the answer had been gênerai — e. g., "that there was nothing in any or 
ail the cases to indicate that the oxypathor had any curative efïect" — 
it might bave been error to admit it. But the allowance of a badly 
framed question is not error, unless its answer brings in improper tes- 
timony. The answer in this case was most spécifie. The witness had 
considered 73 of the cases. Of thèse he had grouped together 23, in 
which the patient's narrative did not describe any pathological condi- 
tion, any identifiable disease, the terms used being "backache," "pain 
in the knee," "nausea," etc. He had grouped together 27 other cases, 
which indicated that the patients had some infeçtious diseas.e. The re- 
maining group of 23 indicated the présence of other diseases, which 
he enumerated and described. As to each group he gave. the reasons 
why, in his opinion, the oxypathor did not accomplish any resuit other 
than such as would hâve been accomplished by any inert article, which 
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the patient was told with much earnestness would give him relief. 
Thus, instead of giving some gênerai answer to the question, which 
would, as counsel expresses it, hâve usurped the function of the jury, 
the witness most fairly and fully stated the conclusions which his pro- 
fessional expérience would hâve led him to, had he had under observa- 
tion the particular cases which he conveniently grouped together. 
Cross-examination could hâve brought up any one or more of the cases 
which he had classified in one or other of his groups, if it were thought 
necessary to go into f urther détail ; but, reading his whole testimony, 
with its frank and fuU statements of the reasons for the conclusions 
he expressed, we cannot see that any préjudice resulted in thus sparing 
the jury the burden and possibly hopeless confusion which would hâve 
resulted from undertaking to elicit his professional opinion, individ- 
ually as to each case, by a séries of 73 separate long hypothetical ques- 
tions. 

It is unnecessary to consider some other exceptions, to allowance or 
disallowance of individual questions to professional witnesses for thèse 
reasons. The entire testimony of ail the professional witnesses 
and nearly the whole of the testimony of lay witnesses as to their use 
of the oxypathor has been read and carefully considered. The con- 
clusion reached is that the entire subject-matter on that branch of the 
case was laid bef ore the jury with exceptional fullness. Witness after 
witness, more than 73 of them, who had used the oxypathor was put 
on the stand to rehearse at great length the narrative of his ailments, of 
his use of the oxypathor, of the cure or the great improvement that 
followed its use, of his firm conviction that the oxypathor had given 
him relief which he had been unable to obtain from doctors who did 
not use it. Doctor after doctor was put on the stand to testify not only 
generally but with référence to spécifie cases that they had used the 
oxypathor, that they had effected cures by its use ; some of them testi- 
fied to their theory as to ita action, that circulation had increased under 
its use, that an increase of poisons had been thrown ont in the f orm of 
perspiration, that the symptoms after the use of the oxypathor showed 
sometimes the same reaction as under oxygen inhalation when admin- 
istered in a gaseous form. In addition to ail this, numerous letters ad- 
dressed to défendant or to the Oxypathor Company, by persons who 
were not called or sworn, giving their expériences and commending the 
oxypathor, were put in évidence. Whatever may hâve been the fate 
of some individual question or objection, hère or there, during this long 
trial, there can surely be no doubt in the mind of an impartial reader 
of the record that as to the alleged therapeutic value of the oxypathor 
défendant was allowed to put in his whole case. 

On the other hand, the physicians called for the government did not 
undertake merely to express some gênerai condemnation. The case on 
this side was put in patiently and so specifically as to give the jury as- 
sistance in reaching a conclusion. The witnesses testified that to an ex- 
perienced physician nothing was indicated by the circumstance that a 
man felt better after he had lain recumbent for a time with the oxy- 
pathor applied to him when the only ailment he testified to was a "lame 
back" or "nausea." They testified to the value of rest, compresses, hot 



870 221 FHDÏ3RAL EEPORTEB 

and cold, of diet, of bathing, of exercise, of sleep, of fresh air, of reg- 
ularity in the functions of the bowels, of hygiène and sanitation gen- 
erally. Defendant's literature impressed upon ail users of the oxy- 
pathor the importance of paying great attention to thèse things, and 
the government's witnesses testified that, when proper attention to 
thèse things had been found generally sufficient to efïect a cure of some 
ailment, the mère circumstance that some one had used an oxypathor at 
the same time that the treatment was going on was no indication that 
it contributed anything to such resuit. They testified, also, ï^s to the na- 
ture of différent diseases, as to the value of hopef ulness and f aith, how- 
ever excited, etc. We are satisfied that the whole subject of therapeutic 
value was fuUy, carefuUy, and intelligently presented to the jury, and 
that défendant was not prejudiced by any interférence with the prés- 
entation of his side of the proposition. 

[5] The treasurer of the Oxypathor Company being on the stand, 
he was asked to "tell briefly the System under which the company does 
business; that is, the manner in which the sales were made?" This 
was objected to and excluded. We see no error in this. It had already 
appeared that sales were made by agents in particular territories, and 
that certain literature was sent to them, and certain literature shown 
to the prospective purchasers. No claim was made by the government 
that there was anything improper about the way in which sales were 
made, except that there were false représentations in the literature. It 
was a matter of no importance to show how much of it was donc by 
agents, and how much directly from headquarters. In the long dis- 
cussion submitted in support of this question, it is suggested that de- 
fendant wished to prove that "from small beginnings the business had 
developed till it encircled the globe." No such question was put to this 
witness, or to any other witness. It is also stated that défendant wished 
to prove that "no purchaser ever asked to hâve his rnoney back, or ex- 
pressed any dissatisfaction with the oxypathor." Certainly that was 
not the question which the court excluded, and it was not necessary to 
go into détails of defendant's business, in order to lay any foundation 
for asking such question of any witness or witnesses compétent to an- 
swer it. If défendant wished to put in évidence of this sort, he should 
hâve put his question to a witness and excepted to its disallowance. 
Presumably there would hâve been no disallowance, and no exception, 
had he asked the question. Nothing that the court said indicated that 
such a question would be disallowed. He did allow the witness to tes- 
tify that testimonials to the good character of the oxypathor were be- 
ing constantly f orwarded by agents, and admitted in évidence packages 
of such letters from persons, not produced nor sworn, giving hig'h praise 
to the efficiency of the oxypathor. When such liberality in tiie admis- 
sion of proof which might help the défense was shown, it would be a 
miscarriage of justice to reverse this conviction on any theory that the 
trial judge would hâve excluded a question as to nonreceipt of com- 
plaints, had s,uch a question been asked, and to do this solely because 
he disallowed a question which called only for détails of the business 
which had nothing to do with the case. 
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[6] In the course of the charge the court said: 

"Men o£ skill and science, and some of great learnlng, hâve told you hère 
on the stand just what this so-called oxypathor is, what ingrédients enter 
into it, and that as to such ingrédients it Is impossible, as a matter of fact, 
as a whole, to create any efCect upon the flesh, or to create any affinity of the 
hunian body to take in oxygen, as it is claimed it will do." 

This was excepted to; it is the only exception taken to the charge, 
which was a very clear one, and stated the burden of proof , which the 
government would hâve to sustain in order to obtain a verdict, most 
fairly towards défendant. The ground of objection is to the use of the 
phrase "as a matter of fact." The phrase "matter of fact" ia sometimes 
used in antithesis to "matter of law"; at other times, in antithesis to 
"matter of opinion." We see no reason to suppose that the jury was 
at ail misled by the use of this phrase to suppose that they should give 
greater weight to the testimony of the physicists who had dissected the 
oxypathor than their statements as to what they had found and had not 
found were entitled to. 

It is unnecessary to discuss any other assignment of error. 

The judgment ia affirmed. 



ANDERSON v. ANDERSON et al. 

(Circuit Court of Appeals, Fourth Circuit. February 26, 1915.) 

No. 1306. 

1. WiLLS <Ê=>634 — Construction— Remaindeb to "Eldest Son." 

A testator by a will made in 1853 devised real estate to an unmarried 
daughter for life, "and then to go to her eldest son, and If she has no son 
then to be sold and the proceeds divided among her daughters." There 
was a further provision that, if she had no husband or chlldren, "then 
the proceeds to go to her helrs, next of kin, except the eldest sons of her 
brother and slster." Devises to the brother and sister contalned simllar 
provisions. The daughter married and had a son, who died when ten years 
old. She afterward had other children, leaving at her death two sons 
and three daughters surviving. Held,, that the term "eldest son," as used 
in such clause, meant the first son born to the life tenant, and not the 
eldest son surviving her, and that on the birth of her first son the re- 
mainder became vested in him. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1488-1510; Dec. 
Dig. <®=»e34. 

For other définitions, see Words and Phrases, Eldest] 

2. Wills i©=3634 — Consibuction — "Vested Remaindeb." 

A remainder vests when there is a person in being who would bave the 
rlght to immédiate possession upon the détermination of the Intervening 
particular estate, and is never to be held contingent when, consistently 
with the testator's intention, it can be held vested. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1488-1510; Dec. 
Dig. ®=î634. 

For other définitions, see Words and Phrases, First and Second Séries, 
Vested Remainder.] 

Appeal from the District Court of the United States for the East- 
ern District of South Carolina, at Charleston ; Henry A. Middleton 
Smith, Judge. 

(Ê=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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Suit in equity by William Wallace Anderson against Benjamin Mac- 
kenzie Anderson, in his own right and as executor of Mary Virginia 
Anderson, deceased, and others. Decree for défendants, and complain- 
ant appeals. Affirmed. 

Joseph A. Edge, of Lexington, Ky,, and Hill Carter, of Richmond, 
Va. (Mitchell & Smith, of Charleston, S. C, on the brief), for appe- 
lant. 

William H. Lyles, of Columbia, S. C. (Lyles & Lyles, of Columbia. 
S. C, on the brief), for appellees. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

WADDILL, District Judge. This is an appeal from a decree of the 
United States District Court for the district of South Carolina, entered 
on the 21st day of March, 1914, in the cause in equity pending in said 
court, wherein the appellant was plaintifï, and the appellees the de- 
fendants, and which construed certain provisions of the will of the 
late Gen. Thomas Childs, the grandfather of the appellant and ap- 
pellees. 

[ 1 ] Gen. Childs was a brigadier gênerai in the army of the United 
States, and by his last will and testament, dated the 12th day of March, 
1853, duly admitted to probate in the corporation court of the city 
of Alexandria, Va., on the 7th day of February, 1854, after making 
certain spécifie bequests, bequeathed and devised the remainder of his 
estate, most of which was located in Virginia, to his wife Ann Eliza 
Childs for life, remainder over to his three children, Catherine R. 
Woodbury, Frederick L. Childs, and Mary Virginia Childs, in equal 
shares. The téstator devised to his daughter Mary Virginia Childs, 
whose estate is involved in this litigation, certain real estate, in the 
f oUowing language : 

"To my beloved daughter Mary Virginia Cbllds I give the rent & Inconie 
of my house on St. Asaph Street situated in the City of Alexandria & State 
of Virginia to hâve & to hold the same for sole beneflt durlng her natural life 
& then to go to her eldest son, if she has no son, tlien to be sold & the pro- 
ceeds divided among her daughters, to share & share alike; if she hâve no 
children then to go to her husband; but if she hâve no husband then the 
proceeds to go to her heirs next of kin, except the eldest sons of her brother 
& sister who bave been provided for in this Will & Testament." 

And he likewise devised to his other two children upon identical 
terms and conditions, save as to description, each, other real estate. 
The testator by a further clause of his will provided that his personal 
property, which consisted of stock in various "corporations, banks and 
States," should be held by his said three children on the same terms 
as those on which they took his real estate, and at their death pass 
to the same persons and in the same manner as in the case of the real 
estate devised to them. At the time of the death of the testator, his 
daughter Mary Virginia was unmarried, and subsequently, on the 27th 
of Deceniber, 1855, intermarried with and became the wife of Dr. 
William Wallace Anderson, a citizen of South Carolina, and they long 
resided in the town of Statesboro, Sumter county, in that state, where 
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they both died; Dr. Andersen on the 27th of June, 1911, and his wife, 
the said Mary Virginia Anderson, on the 15th day of December, 1912. 
The estate of the said Mary Virginia Anderson, including the proceeds 
of the sale of her real estate devised to her as aforesaid, was trans- 
ferred to and held by her in her new home. As a resuit of this 
niarriage, there were born to the said Mary Virginia Anderson ten 
children, seven sons and three daughters, namely, Woodbury Ander- 
son, the first child, born January 9, 1857, who died March 23, 1867, 
more than ten years old, and five other sons and three daughters, two 
of the latter born prior to the birth of the appellant, WiUiam Wallace 
Anderson, on the 20th of November, 1869, and one subsequently there- 
to. Four of the brothers died in infancy, none of them living more 
than 214 years; the three daughters, Élizabeth Watties Anderson, 
born on the 8th of June, 1859, Ann Catherine, on the 8th of Octo- 
ber, 1864, and Mary Virginia, on the 26th of October, 1872, and Ben- 
jamin Mackenzie Anderson, a son, born on the 30th of January, 1875, 
being, together with the husbands of the said three daughters, the 
appellees herein. 

The question for considération by the court is the correct interpré- 
tation of the clause in the will of the late Gen. Childs, hereinbefore 
quoted, namely, "to hâve & to hold the same for the sole benefit dur- 
ing her natural life & then to go to her eldest son; if she has no 
son, then," &c., and particularly what is meant by "then to go to her 
eldest son," as used in said clause. The contention of the appellant is 
that that language should be construed to mean the eldest son of his 
mother, living at the time of her death, and that he would thereby 
take the entire estate to the exclusion of his brother and three sisters, 
whereas appellees insist that by "eldest son," as used in said clause, 
is meant the first born to their parents, and that the estate devised 
and bequeathed to their mother for life vested in their eldest brother, 
Woodbury Anderson, who was born in 1857, and lived for more than 
ten years, the enjoymentof his estate being postponed until the death 
of his mother ; and that at the death of their mother, the said Wood- 
bury having died in her lifetime, the entire estate passed to his next 
of icin and heirs at law, and now vests in the appellant and the four 
appellees, who take the property in equal shares. 

In the construction of wills, the prime effort should be to reach and 
give effect to the testator's intent. The parties in interest are diametri- 
cally at variance as to what this meaning is, and the court must ascer- 
tain, if possible, from the instrument itself, what the testator intended 
by the use of the language employed by him. What did the testator 
mean? The suggestion is not without force, especially considering the 
exact language was used as to the estate devised to each of his chil- 
dren, that the testator by the term "eldest son" had in view the old 
law of primogeniture, and intended that his property should be per- 
petuated in the eldest son of each of his children, otherwise there 
would hâve been apparently no good reason for limiting such devise 
to the sons, as distinguished from the daughters, of his children. The 
qualifying clause at the end of the devise to each child "but if she 
hâve no husband, then the proceeds to go to her heirs, next of kin, 
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except the eldest sons of her brother and sister who hâve been pro- 
vided for in this last will and testament," excludes expressly the eldest 
sons from taking any interest in the absence of children and husbands 
in the estâtes of each of the three children of the testator, Gen. Childs, 
and likewise gives support to the contention of appellees that the tes- 
tator referred, not to the eldest son living at the time of the death of 
the life tenant, but to the eldest son of each child of his for whom 
provision had been specifically made. Eldest son, in this connection, 
is in no sensé qualified by the adverb "then," or any language what- 
ever, and only the first born maie could hâve been intended, who would 
be clearly eut out of sharing with his brothers and sisters, in portions 
of the estate of his grandfather in the contingency covered by the 
last sentence of the clause in question. 

It is impossible, however, to say with certainty, from the instru- 
ment itself, what the testator did mean, and we must therefore arrive 
at a conclusion as to his intent from the language used, viewed in the 
light of the rules of interprétation properly applicable in such cases, 
among them that intestacy is to be avoided, if possible; that the vest- 
ing of the estate at the earliest possible period is favored, in the ab- 
sence of a clear manifestation of the testator to the contrary; that a 
remainder should never be held to be contingent, where, consistently 
with the intention of the testator, it can be held to be vested, and that 
estâtes once vested will not be divested except where the intention so 
to do is clear. 

Considérable authority is cited as to the meaning of the words "eld- 
est son" primarily, appellees' contention being that it means the eldest 
son born, and they insist when adverbs of time, as where, thereafter, 
from, etc., are used in a devise of a remainder of an estate, such words 
relate to the time of the enjoj'ment of the estate, and not to the time 
'of the vesting of the interest therein, citing Doe v. Considine, 7Z U. 
S. (6 Wall.) 458, 18 L. Ed. 869, and cases therein referred to ; Driver 
V. Frank, 3 Taunt. 468; Bathhurst v. Errington, L. R- 2 App. 699; 
Meredith v. Traffery, 12 Ch. Div. 171. 

[2] Thèse décisions strongly support the appellees' contention, and 
would go far to détermine the court's action in construing this will, 
if there were doubt, in the light of the rules of interprétation herein- 
before recited, as to whether the estate taken by the remainderman was 
vested or contingent. The determining feature of a vested remainder 
is whether there exists a remainderman ; that is, one in esse possessed 
of the présent capacity to take the estate into possession immediately 
the particular estate fel! in, or upon the détermination of such par- 
ticular estate. 

"A vested remainder Is deflned to be one 'limited to a certain person, and 
on a certain event, so as to possess a présent capacity to take effiect in pos- 
session should the possession hecome vacant.'" Fearne's Remainders, 216. 

Chancellor Kent says of a vested remainder that: 

"It is when there is a person in belng who would hâve the immédiate right 
to the possession of the land, upon the ceasing of the intermedlate précèdent 
estate." 4 Kent's Corn. 216. 
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And Prof. Minor says: 

"The présent capaeity to take effect in possession, If the possession were to 
become vacant, and not the certalnty that the possession will hecome vacant 
before the estate limited in remalnder détermines, universally distinguishes a 
vested remainder from one that is contingent." 2 Minor, lust. 337. 

The Suprême Court of the United States, speaking through Mr. Jus- 
tice Swayne in the case of Croxall v. Shererd, said : 

"The struggle with the courts bas always been for that construction which 
gives to the remainder a vested ratlier than a contingent character. A re- 
mainder is never held to be contingent when, consistently with the intention, 
it can be held to be vested. If an estate be granted for life to one person — 
and any number of remainders for life to others in succession — and flnally a 
remainder in fee simple or fee tail, each of the grantees of a remainder for 
life takes at once a vested estate, althougb there be no probability, and 
scarcely a possibility, that it will ever, as to most of them, vest in posses- 
sion. * • ♦ It is the présent capaeity to take efCect in possession, if the 
précèdent estate should détermine, which distinguishes a vested from a con- 
tingent remainder. Where an estate is granted to one for life, and to sucb 
of his children as should be living after his death, a présent right to the future 
possession vests at once in sucb as are living, subject to open and let in af ter- 
born childreu, and to be divested as to those vvho shall die without issue. A 
remainder, limited upon an estate tail, is held to be vested, though it be un- 
eertaln whether it will ever take effect In possession. * * * A vested re- 
mainder is an estate recognized in law, and it is grantable by any of the con- 
veyances operating by force of the statute of uses." Croxall v. Shererd, 72 
U. S. (5 Wall.) 2es, 287, 288 (18 L. Ed. 572). 

And speaking through the same learned Justice, in Doe v. Consi- 
dine, said : 

"A vested remainder is where a présent interest passes to a certain and 
deflnite person, but to be enjoyed in futuro. There must be a particular es- 
tate to support it. The remainder must pass out of the grantor at the créa- 
tion of the particular estate. It must vest in the grantee during the continu- 
ance of the estate, or eo instanti that it détermines. A contingent remainder 
is where the estate in remainder is limited either to a dubious and uncertain 
person, or upon the happening of a dubious and uncertain event" Doe v. 
Considine, supra, 73 U. S. (6 Wall.) 458, 474 (18 L. Ed. 869). 

To the two cited cases, and the authorities therein referred to, spé- 
cial référence is made, as containing a full exposition of the doctrine of 
remainders, contingent and vested. The décisions of the states of South 
Carolina and Virginia are each in full accord with those of the United 
States Suprême Court, and only a few need be mentioned. South 
Carolina : Bankhead v. Carlisle, 1 Hill Eq. 357 ; Donald v. McCord, Rice 
Eq. 330; Bentley v. Long, 1 Strob. Eq. 43, 47 Am. Dec. 543. From 
Virginia: Catlett v. Marshall, 10 Leigh, 19, 88; Crew's Adm'r v. 
Hatcher, 91 Va. 378, 21 S. E. 811 ; Lantz v. Massie, 99 Va. 714, 40 S. 
E. 50; Allison v. Allison, 101 Va. 569, 44 S. E. 904, 63 L. R. A. 
920. 

We think there can be no doubt of what the law applicable to this 
case is, and that a remainder vests when there is a person in being 
who would hâve the right to possession immediately upon the déter- 
mination of the intervening particular estate, and that it is never to 
be held a contingent interest, when, consistently with intention, it can 
be held vested. Applying thèse rules hère, Woodbury Anderson, the 
eldest son of the marriage between Dr. William Wallace Anderson and 
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Mary Virginia, his wife, who was born January 9, 1857, and died in 
South Carolina on March 23, 1867, took a vested remainder, under his 
grandfather's will, in the property devised to his mother for lif e ; and 
at his death his interest therein passed to his next of kin and heirs at 
law, the enjoyment thereof only being postponed until the death of his 
said mother ; and at the time of her death, she having survived her hus- 
band, alike under the laws of the states of South Carolina and Vir- 
ginia, the estate passed to the sole surviving children of said marriage, 
namely, the appellant, William Wallace Anderson, and the appellees 
Benjamin Mackenzie Anderson, Elizabeth Watties Reynolds, Ann 
Catherine Saunders, and Mary Virginia Nelson, in equal shares. 

The conclusions herein reached are in consonance with the well- 
recognized rule that the law favors an equal distribution of an estate 
among those of the same degree of relationship to the common an- 
cestor, and hence leans to vesting estâtes, where an opposite construc- 
tion would exclude those who hâve either a strong claim upon the 
maker of the devise, or eut them oiï f rom participating in the division 
of the estate, without apparent reason. 2 Fearne on Remainders, 
(4th Am, Ed.) § 215. Manifestly there can be no good reason for, or 
justice in the claim of, the appellant, William Wallace Anderson, that 
he should take the entire interest under the devise in his grandfather's 
will, to the exclusion of his brother and .sisters, especially when so to 
do would lead to an interprétation that would hâve excluded the heirs 
at law and next of kin of his elder brother, Woodbury Anderson, the 
child for whom the grandfather had alone made provision, had there 
been such. 

A large number of authorities hâve been cited by counsel on the 
respective sides, but it is not considered practicable to undertake, within 
the reasonable length of this opinion, to go into a review of the same, 
further than to say they bave been fully considered, and are not be- 
lieved to contain views inconsistent with those expressed herein having 
regard to the facts of the case. 

The decree of the lower court will be affirmed, at the cost of the 
appellant. 

Affirmed. 



M. P. DOUTJiUT & SON v. GENERAL CONTRAOT CO., Inc. 

(Circuit Court of Appeals, Fifth Circuit. March 8, 1915.) 

No. 2697. 

TOWAOE ©=314 CONTEACT — ASSUMI'TION OF ElSK. 

Evidence consiclcrecl, in relatiou to the mailing of a contract by respond- 
ents to tow a raft of piles on the Mississippi River for libelant, and held 
to establish an aareement tliat, on account of the bad condition of the 
piles, inany of which would not float, and for which reason respondents 
had refused to take them, libelant v?ould assume the lisk of their loss. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 28; Dec. Dig. 
<S=>14.] 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana ; Ruf us E. Foster, Judge. 

©soFor other cases see same topic & KEY-NUMBER in ail Key-Numhered Digests & Indexes 
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Suit in admiralty by the General Contract Company; Incorporated, 
against M. P. Doullut and Paul Doullut, partners as M. P. Doullut & 
Son. Decree for libelant, and respondents appeai. Reversed. 

The following statement of the case is taken froni the briefs of 
counsel : 

Tlie General Contract Company, Incorporated, appelloe herein, brouglit 
this libel in persouam against M. P. Doullut and Paul Doullut, doiug business 
under the name of M. P. Doullut & Son, a commercial partnership, to reeover 
tbe sum of $1,576.31, being the damages sustained by said libelant through 
the f allure of the respondents to carry out a contract of tovvage. The li- 
bel recites that on March 2, 1910, the libelant, through their ovvn agent and 
manager, Louis Lesassier, entered into a verbal contract or agreement with 
M. P. Doullut, representing the défendants, whereby the latter undertook to 
take some 263 piles, at a point in the Mississippi river, near the entrance 
to Lake Borgne Canal, and tow them and safely deliver them at auotber point 
in the Mississippi, known as Ft. St. Philip, vyhere the libelant was engaged in 
some construction work for the United States govemment. The libel further 
recites that on the next morning, March 3, 1910, the respondents aecepted and 
took charge of the said piles, and by means of their tug, the Independent, 
proceeded to tow them down the river. It is then charged that, through 
varions acts of négligence of said respondents and of their agents, caused by 
improper management and insufflcient crew and means, the entire raft of 263 
piles was completely and permanently lost. The libelant then charges that 
through said breach of contract it lost not only the value of said piles, but 
was subjected to various items of expenses, including cost of new piles, new 
hauling, and freight charges, keeper's fées, demurrage dues claimed by the 
government for delay, etc., ail itemized in the libel, which, together with new 
towage charges on the second dellvery, make a total of $1,576.31 claimed by 
libelant. 

The défendants, in answer to the libel, "admit that they entered into the 
contract averred in plaintifC's libel, except it was specially agreed that, as 
such piles were in bad condition and would not float, and were largely 'sink- 
ers,' the said Louis Lesassier, agent for libelant, and said défendants espe- 
cially agreed that the libelant company, and not défendants, would assume 
ail liability and risk for the sinking of said piles while being towed. * * * 
Défendants deny that there were any acts of négligence of either commission 
or omission, such as charged by libelants; • * * but aver that the sole 
and only reason for the loss of said piles was the unseaworthy and sinking 
character of said piles, which libelant was fuUy aware of before said voyage 
began, and which risk the libelant expressly assumed." The défendants fur- 
ther averred that the libelant company was indebted to défendants for $484 
for various trips in towing cément, lumber, paying wharfage, and the hlre of 
various barges, and the tôwing of pile-drivers, and also barges with piles, and 
that only when it was repeatedly pressed to comply with its unconditional 
obligation to pay défendants this $484, was there a claim asserted for the loss 
of said piles over one year after said alleged cause of action arose, and then 
only for about one-half thé sum demanded la the présent libel. It is further 
substantially averred that the libelant, being pressed to pay its admitted lia- 
bility, and being threatened with suit, has brought this libel to hamper and 
delay our recovery. 

A cross-libel was flled for above $484. The answer to this cross-libel ad- 
mits owing défendants the sum of $95, but dénies owing $484. 

The judgment of the lower court was in favor of libelant for the value of 
the piles, $571.62, and $125 for the salary of an engineer inspecter, who, it is 
claimed, the libelant had to pay on account of its delay in finishing the work 
at Ft. St. Philip. On the cross-libel the défendants were given judgment for 
$384. From this judgment the défendants hâve prosecuted an appeai to this 
court. 

James Wilkinson, of New Orléans, La., for appellants. 
Armand Romain, of New Orléans, I^a., for appellee. 
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Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

MAXEY, District Judge. The principal and controlling question 
in the présent case is whether, as asserted in the answer to the libel. 
Air. Lesassier, as agent of tlae appellee, and the appellants, agreed 
that the appellee would assume the liability and risk attending the tow- 
ing of the piles f rom the entrance to the Lake Borgne Canal down the 
river to Ft. St. Philip. Touching the question thus presented it is 
impossible to reconcile the testimony of the two witnesses, Captain 
Doullut, the senior partner of the firm of Doullut & Son, and Mr. 
Lesassier. The former affirms unequivocally that such an agreement 
was made, while Mr. Lesassier with equal positiveness dénies it. In 
this connection the record discloses, briefly stated, the foUowing f acts : 

When the piles were delivered by Captain Thomas, a.t the entrance 
of the canal, to the tug Independent, they contained an unusual num- 
ber of sinkers and were in bad condition for towing. On cross-ex- 
amination the follovving question was propounded to Captain Thomas, 
a witness. for the appellee: 

"When they (meaning piles) arrived In the river, were they In a floating con- 
dition, or were some of them in a sinking condition?" 

The witness answered: 

"Most of them were fioating, but some of them were sinking; there were 
some sinkers in every tow." 

This question was then propounded: 

"Didn't you tell me personally, on a number of occasions, that the various 
piles were in sueh a sinking condition, and were in such a bad condition, that 
you tëlephoned up to Captain Doullut the condition of the piles, and advised 
ûim not to take them?" 

The witness replied : 

"Tes, sir; I told Uim the condition of the piles was bad, and I told his cap- 
tain that he ought to tix them up. I told the captain to go down below the 
3oal chute and ûx them up." 

Captain George, of the Independent, acting for the appellants, testi- 
fied that the piles "were in a very bad condition in the canal, but after 
I pulled them out in the river they showed up in such condition that 
I was afraid to undertake towing them." After tying the piles up with 
the tug at the coal chute, Captain George also notified Captain Doul- 
lut of the condition of the raft, and shortly thereafter, upon receiv- 
ing instructions "to go ahead," he proceeded down the river with the 
raft in tow. After Captain Doullut received the téléphone message 
from Captain Thomas, and being aware of the danger incident to tow- 
ing piles on the river, he notified, according to his testimony, Mr. 
Lesassier that he could not tow the piling. He testified as f ollows : 

';Q. When you were so notified, what dld you do? A. I notified Mr. Lesas- 
sier before my pilot or my tug went down to Lake Borgne. The moment that 
the piling reached the locks, before coming through, tbe operator of the locks 
notified me, and also a captain, who I think was Thomas, that those pilings 
were in a bad condition, not only suuken, but were ail mixed up. I then 
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notlfled Mr. Lesassier to look for another tug, that I wasn't golng to tow hls 
pillng down the river. Mr. Lesassier was sick— that Is, be told me lie was 
sick — and he told me ail right, that he would look for another tug, and that 
ended the matter for that day. The next morning Mr. Lesassier rang me up 
and told me be wanted me to help him ont ; that he couldn't get another tug : 
and then I told Mr. Lesassier it would be ail at his risk — that I wouldn't b(i 
responslble — so he told me to go ahead. He said, 'I know you wlll do wbaf 
you can,' and I told him I would. So I ordered the tug down, and the tug 
went down and pulled the piling ont in the river, and, according to my cap 
tain, landed right below the canal, I judge 200 yards." 

He further testified: 

"I told Mr. Lesassier that I did not want to take hls piles down, and h* 
told me he tried to get the Bisso people to take them down, and hc could not, 
and he was sick in bed himself, and he begged me to take them down and do 
the best I could — that he would not hold me responslble for the piles if I 
lost them." 

Mr. Lesassier, as will appear frotn the following question and an- 
swer, denied emphatically that he raade such agreement with Captain 
Doullut : 

"Q. Now respondents set up In their answer bere that, when tbey made a 
contract with you to tow the flrst bateh of piles down the river, it was agreed 
between you and Mr. Doullut that you would hold them blameless for the 
loss of those piles, because you considered them, or admitted they were, sink- 
ers, and hard to tow down the river. Was there any agreement between you 
and Mr. Doullut by which you would assume ail liability for the loss of thèse 
piles? A. There was not." 

It may be said that, at this point, the testimony in référence to the 
assumption of risk by the appellee is about equally balanced. The rec- 
ord, however, contains written évidence sufficient to turn the scale 
decisively in favor of the appellants. Mr. Lesassier, having been in- 
formed, on March 3 or 4, 1910, that the raft was in bad condition 
and was anchored a short distance below Ft. St. Philip, secured a tug 
and pile driver f rom the appellants and proceeded down the river for 
the purpose of rescuing the piles. Nothing, however, was accom- 
plished, as the piles had disappeared, and were never recovered. 

Let us now consider the written évidence. It is disclosed by the 
testimony that the appellee was indebted to the appellants for services 
rendered prior and subséquent to the loss of the piles in question. The 
bill attached to the answer of the appellants contains several items, ag- 
gregating $474, and among them is one of $100 for towing the barge 
and pile driver from New Orléans to Ft. St. Philip to rescue the lost 
piling. Captain Doullut testified, without déniai, that the bill had 
been presented to Mr. Lesassier and he promised to pay it. After the 
bill was rendered, Mr. Lesassier, for the appellee, on June 28, 1910, 
wrote Captain Doullut as f ollows : 

"Dear Sir: Replying to your récent letter would say: Delays hère hâve 
made money a little tight with me ; however, I expect to be able to pay you 
about July 6, and hope to be able to do so." 

The bill not having been paid, the appellants mailed another letter to 
the appellee, requesting payment. On August 11, 1910, the latter re- 
plied as f ollows : 
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"Ft. St Philip, La., August 11, 1910. 
"M. P. Doullut & Son, New Orléans, La. — Gentlemeii: Eeplylng to your spé- 
cial delivery letter of Aug. 8, forwarded to me hère, would say: Delays in 
getting some of our work accouiplished, due to errors ûi the govemmeut plans, 
havé made our paynients very small, especially so last month. A spécial 
agent of the Gov. having vlsited the job and straightened out mauy dlsputed 
points, wç expect to be able to go ahead with our work and not be hampered. 
I would therefore appreciate your waiting uutil about Sept. 3, when yoiir 
bill wIU be paid." 

The bill still remaining unpaid, the appellaiits placed the claim in 
the hands of their attorney, Mr. Wilkinson, for collection; and on 
February 6, 1911, he wrote Mr. Lesassier demanding payment, and in- 
timated bankruptcy proceedings against the appellee if it longer defer- 
red a settlement. To this letter the attorney of the appellee, Mr. Pier- 
son, on February 13, 1911, replied as follows: 

"James Wilkinson, Esq., No. 137 Carondelet Street, City — Dear Sir: Your 
favor Oth inst, to the General Contracting Company at Ft. St. Philip bas beeu 
referrod to me for settlement of the matters with M. P. Doullut & Son re- 
terred to by you. The General Contracting Company bas placed with me its 
claim against your clients for the sum of eight hundred and one ^"/loo dollars 
(fSOl.80) for the value of a raft of 282 pièces of piling, which were placed 
in charge of your clients to be towed to Ft St. Philip for the General Con- 
tracting Company and which your clients hâve never delivered. The General 
Gontraoting Company stands ready to settle your clients' bill whenever tbey 
settle for the value of the raft of piles which they claim was left by them 
in the Mississippi river. I am authorized to say for the General Contracting 
Conipany that, if your clients are as ready and willing to pay their own ob- 
ligations as the General Contracting Company is to settle its debts, there 
will, we hope, be no urgent necessity to invoke the bankruptcy proceedings 
you refer to. In beïialf of the General Contracting Company I will be glad 
tr take up tlie matter for settlement." 

It is disclosed by the record that the letter of Mr. Pierson contained 
the first demand or claim made by the appellee on the appellants for the 
payment of the lost pilihg. So that, although more than 11 months had 
elapsed since the piles were lost, and notwithstanding the fact that the 
appellee had expressly in writing promised to pay the bill of the appel- 
lants, without even a suggestion in its letters of a counterclaim, the ap- 
pellants were for the first time notified by Mr. Pierson's letter that they 
were indebted to the appellee in the sum of $801.80 for the nondelivery 
of the lost piles. Why this delay in the assertion of its claim by the 
appellee? With full knowledge of the loss of the piles, why does it 
agrée in its letters to settle the bill of the appellants without even the 
suggestion of a counterclaim? It is not necessary to discuss the rea- 
sons assigned by the appellee for its failure to sooner prefer its claim 
against the appellants.' ' They are altogether unsatisfactory. The let- 
ters ref erred to corroborate the testimony of Captain Doullut ; and no 
other conclusion can be reached than that, when the appellants under- 
toolc to^ tow the piles, there was an agreement between the parties that 
the appellee would assume the liability and risk attending the work. A 
decree, therefore, in favor of thé appellee was erroneous. 

Little need be said in respect of the.cross-bill of the appellants. They 
claimed $484. The a,ppellee prqinised to pay the bill as rendered. 
There is, however, a slight mistake as to the amount. The items cor- 
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rectly added amount to $474, and for the last-named amount the appel- 
lants should hâve a decree, with légal interest from July 1, 1910. 

The decree of the District Court in favor of the appellee is reversed, 
and its bill dismissed, and a decree is hère rendered in favor of the 
appellants for the sum of $474, with légal interest from July 1, 1910, 
and costs of both courts. 



LOWTHBR V. POTTER et al. 
(Circuit Court of Appeals, Sixth Circuit. Aprll 6, 1915.) 
No. 2554 

1. Courts €=366 — United States Cotjbts— State Laws as Rules op Déci- 

sion. 

The fédéral courts are bound by the construction given the Kentucky 
statute of frauds by the Court of Appeals of that state. 

[Ed. Note.— E''or other cases, see Courts, Cent. Dig. §§ 954-957, 960- 
968; Dec. Dig. <S=366. 

State laws as rules of décision in fédéral courts, see notes to Wilson v. 
Perrin, 11 C. 0. A. 71 ; Hill v. Hite, 29 C. C. A. 50?,.] 

2. Fiîauds, Statute of is=5ll7 — Sale of Land— Sufficienct or Mémorandum 

— TJndelivebed Debd. 

Under Ky. St. § 470, provlding that no action shall be brought to charge 
any person upon any coutract for the sale of real estate, unless the prom- 
ise, contract, agreement, etc., or some mémorandum or note thereof, be 
in writing and signed by tlie party to be eharged therewith, or by his 
authorized agent, where oral negotiations for the purchase of land were 
bad, and in connection therewith deeds were drawn up which were signed 
by the grantor and retained by him with the understanding that they 
were not to be delivered until he had consulted a lawyer and found 
them in form satisfactory to him, and the grantor understood that there 
was no deal until the deed was delivered, and did not allow the grantee 
to understand otherwise, there was no enforceable contract of sale, the 
grantor having subsequently refused to deliver the deeds because of er- 
roneous advice from his attorney, since, while the intention with which 
the mémorandum is signed niay not be important, where there has been 
in fact a completed agreement, so that both parties understand that the 
negotiations are flnished and that the contract is made, where the only 
mémorandum ever made takes the form of a deed in terms of présent 
conveyance, the delivery of which is expressly withheld, so that it may 
not take effect unless approved by the grantor's attorney, the intent Is of 
the essence of the transaction, and, there being no intent to deliver the 
deed, there was no completed oral contract. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. | 261; 
Dec. Dig. <S=117.] 

Appeal from the District Court of the United States for the East- 
ern District of Kentucky; Andrew M. J. Cochran, Judge. 

Suit by C. F. Lowiher against William Potter and another. From 
a decree for défendants (197 Fed. 196), plaintiS appeals. Affirmed. 

S. S. Willis, of Ashland, Ky., for appellant. 

E. L. Worthington, of Maysville, Ky., for appellees. 

Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
CALL, District Judge. 

«g=pFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexe? 
221 F.— 56 
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DENISON, Circuit Judge. Potter owned lands which Lowther de- 
sired to buy. Oral negotiations were had, in connection with which 
Lowther wrote deeds in due form describing the property. This oc- 
curred at Potter's home, remote from any town, and in the présence 
of no one else except a deputy clerk, who was Lowther's assistant. 
Potter then signed and acltnowledged the deeds and put them in his 
pocket. Both parties understood that the deeds were not to be de- 
livered until Potter (who could not read) had consulted a lawyer at 
the county seat and found that the papers were in form satisfactory 
to him. Upon such consultation, he was advised (erroneously, as we 
assume) that the deeds would pass some rights that it had not been 
intended to include. He refused to deliver the deeds; and this suit 
was brought in the court below to compel the spécifie performance of 
the oral agreement supposed to be evidenced by the deed. On final 
hearing, the bill was dismissed. 

[1] The Kentucky statute of frauds, so far as relevant, is given 
in the margin.^ Of course, we are bound by the construction which 
the Kentucky Court of Appeals has given to this statute; and we 
find it to be decided by that court that the statute pertains only to 
évidence of the contract, not to its validity (Campbell v. Preece, 133 
Ky. 575, 118 S. W. 373); that the purchaser's signature is not neces- 
sary (Murray v. Crawford, 138 Ky. 25, 127 S. W. 494, 28 L. R. A. 
[N. S.] 680); and that, in gênerai, delivery of the mémorandum to 
or for the use of the vendee is not required (Alford v. Wilson, 95 Ky. 
506, 26 S. W. 539). There is, however, no Kentucky case holding that 
a deed signed, but not delivered, satisfies the statute. 

[2] The feature which impresses us as determinative of this case 
is the obvions lack of intention on the part of the grantor to bind him- 
self. It has been said in some of the cases to which référence will be 
made that the intention with which the mémorandum is signed is not 
important; but such statements must be taken with référence to the 
cases in which they occur. If there has been, in fact, a completed 
agreement, so that both parties understand that the negotiations are 
finished and that the contract is made, the spécifie intent with which 
a written mémorandum is then or later signed may not be controlling. 
The contract is in existence; ail that is missing is the statutory évi- 
dence. Even in the cases in which a letter thereafter written by the 
vendor denying liability, or a mémorandum made and signed by the 
vendor and put away among his private papers without the vendee's 
knowledge, has been held sufficient, the élément of intent, in a very 
proper sensé of the word, is not wanting. The letter or the mémo- 
randum, in connection with other things, sufificiently indicated that each 
party had intended to enter into a contract complète in ail essential 
détails and upon which their minds had met. There is no inhérent 
necessity for the delivery of the ordinary mémorandum, as, for ex- 
ample, where it takes the shape of minutes of a meeting. Lamkin v. 

1 Section 470, Kentucky Statutes: "No action shall be brought to charge 
any person ♦ • • (6) upon any contract for the sale of real estate 
* • * unless the promise, contract, agreement, représentation, assurance, 
or ratification, or some mémorandum or note thereof, be in writlng, and signed 
by the party to be charged therewlth, or by his authorlzed agent." 
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Baldwin Co, 72 Conn. 57, 66, 43 Atl. 593, 1042, 44 L. R. A. 786. It 
seems to be otherwise when the parties are negotiating about what 
should be put into a deed which they are, at the very time, drafting. 
Every one of expérience, and however illiterate, understands that a 
deed of land is not effective until delivery. Such understanding niay 
well be thought to be présent in the minds of both parties engaged in 
the drafting; and when the vendor, after a seeming understanding 
has been reached, signs the deed and retains it in his possession, de- 
claring that he will not deliver it until he has further considered the 
subject, or until he has consulted a friend as to the advisability of the 
deal, or until he has consulted a lawyer as to whether the papers are _ 
in satisfactory form — in every such case, the réservation of posses- 
sion is tantamount to a déclaration that no final agreement has been 
reached, but that the arrangement indicated by the deed is tentative 
and contingent. Whether we say in such a case that the deed is not 
intended to operate as a sufficient mémorandum under this statute, or 
say that the vendor never intended to enter into and be a party to a 
completed contract, is probably a mère variation in form of expres- 
sion. What seems to us clear is that a vendor, who has never made a 
contract, oral or written, excepting as step by step its terms were em- 
bodied in a deed, and who has refused to complète the deed by its final 
essential step, cannot be held to hâve obligated himself with the same 
ultimate force as if he had delivered the deed. This idea finds its con- 
crète application hère in Potter's testimony that it was distinctly un- 
derstood "there was no deal" until the deeds were examined by his 
lawyer. 

As the District Judge points out, the statute contemplâtes two 
classes of included instances : Those where the contract itself îs in 
writing, and those where the contract is oral, but is accompanied or 
followed by a signed note or mémorandum. As to the first class, it is 
clear that delivery of the written contract is essential, not because the 
statute in terms requires it, but because, until there is delivery, there 
is no contract.^ Whatever may be donc in the way of formulating and 
signing the written contract, the parties ail contemplate a further step 
— delivery — before their inchoate mutual assent becomes active and ef- 
fective, just as, with référence to a contract not required to be in writ- 
ing. when it once appears that both parties contemplate that it is to be 
reduced to writing and executed before they are bound, no preliminary 
agreement is valid. Wald's Pollock on Contracts (3d Am. Ed.) 46; 
Ridgeway v. Horton, 6 H. L. C. 238. And see Holton v. Job Co. (C. C. 
A. 6) 204 Fed. 947, 951, 123 C. C. A. 269. By the same analogy, 
where the grantor understands that there is no "deal" until the deed 
is delivered and does not allow the grantee to understand otherwise, 
the undelivered deed cannot be évidence nullifying this understanding. 
It may be that instances exist where a récital in the deed, independent 
of the operative words of conveyance and disclosing a previous suffi- 

2 We agrée with the District Judge that this considération reveals the true 
distinction between Newburger v. Adams, 92 Ky. 26, 17 S. W. 162, where It 
was held that the written contract must be delivered, and Alford v. Wilson, 
supra, holding that what was treated as a mémorandum of an oral contract 
was sufficient without delivery. 
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cient oral agreement, would satisfy the statute. There are décisions 
to that effect ; but the record does not présent that question. 

Counsel for appellant confidently insist that the statement found in 
différent cyclopedias and digests, "An undelivered deed made in pur- 
suance o£ an oral contiac:t for the sale of land will not, by the weight 
of authority, constitute an adéquate mémorandum of the contract" 
(e. g., 20 Cyc. 257), is based upon décisions made in jurisdictions where 
delivery of the mémorandum is required, and which are therefore in- 
applicable in a State like Kentucky where such delivery is not essen- 
tial. It must be granted that this criticism is, at least in part, well 
founded, as pointed out in Jenkins v. Harrison, infra; so it is neces- 
sary to look at the cases supposed to establish the contrary rule which 
should prevail in Kentucky. Thayer v. Luce, 22 Ohio St. 62, holds 
that a deed not delivered, and so not operative as a deed, may never- 
theless sometimes be considered in connection with an existing mém- 
orandum of an oral contract for the purpose of supplying defîciencies 
in the mémorandum; but the inapplicability of the décision to such a 
deed as is now involved is apparent from the third clause of the sylla- 
bus (which, in Ohio, is the only thing decided) which reads: 

"An instrument of writing In the usual form of a deed of conveyance, but 
not delivered as such, may nevertheless be delivered as an exeeutory con- 
tract, or as partial évidence of a contract to sell and convey the lands thereln 
deseribed; and if signed and so delivered by the vendor, and accepted by the 
vendee, it Is sufRcient, in an action thereon, against vendor, to take the case 
out of the opération of the statute of frauds." 

Jenkins v. Harrison, 66 Ala. 345, was very much such a case as 
Thayer v. Luce. The parties had orally agreed to exchange lands 
and had executed a mémorandum of the agreement signed by both. A 
few days later, both signed deeds in due form, to carry out the pre- 
vious agreement ; but thèse deeds were withheld from mutual delivery 
only until a merchandise inventory should be finished in completion of 
the agreed cômputation. One of the parties then died, and the court 
held that thèse deeds could be referred to for the purpose of supplying 
an uncertainty in the existing signed mémorandum. It is clear that 
both parties considered the contract as closed between them, and that 
the deeds were not withheld from delivery with the intent that the con- 
tract should not take efïect. Whatever is said by the court in discuss- 
ing the office of an undelivered deed in satisfying the statute of frauds 
was said with référence to this situation. To the same substantial 
effect as the Ohio and the Alabama cases is Ryan v. U. S., 136 U. 
S. 68, 10 Sup. Ct. 913, 34 h. Ed. 447. 

In Work v. Cowhick, 81 111. 317, the action was against the pur- 
chaser who had signed a purchase-money note, and the deed had, in 
fact, been delivered for the use of the vendee and was beyond the con- 
,trol of the vendor. The other cases relied upon by appellant are 
equally insufficient to establish the alleged rule broadly enough to cover 
the facts of the présent case. On the other hand, more or less sup- 
port to the position that this deed was insufficient as either contract or 
mémorandum is furnished by Day v. Laçasse, 85 Me. 242, 27 Atl. 
124; Parker v. Parker, 67 Mass. (1 Gray) 409; Wilson v. Winters, 
108 Tenu. 398, 67 S. W. 800; Kopp v. Reiter, 146 111. 437, 34 N. 
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E. 942, 22 L. R. A. 273, 37 Am. St. Rep. 156; Freeland v. Charnley, 
80 Ind. 132; Nichols v. Oppermann, 6 Wash. 618, 34 Pac. 162. 

Proof of an exception does not disprove the rule. It is not incon- 
sistent with a Kentucky rule that the "mémorandum" need not always 
be delivered to hold that vvhen the only mémorandum ever made takes 
the form of a deed solely in terms of présent conveyance, and the 
delivery of which is expressly withheld so that the deed may not take 
effect unless it should be approved by the grantor's attorney, we hâve 
an exception to the rule. This results from observing the necessary 
conséquences of the grantor's intent. There is a substantial distinc- 
tion between the "mémorandum or note thereof" of the statute, and 
the formai deed in this : That in Kentucky the first is not dépendent 
on delivery, but the second is ; that the intent of the vendor is, in the 
first instance, to be deduced from the contract recited in the "mémo- 
randum or note thereof," while, in the other, the intent of the vendor 
respecting the préparation and exécution of the deed may be proved 
orally, precisely the same as respects the delivery of a chattel or any 
other article of personalty. Intent, in such cases, is of the essence of 
the transaction. So it is that Potter's intent not to deliver this deed 
under the situation hère proved is the very foundation of the conclu- 
sion reached that there was no completed oral contract. 

The decree below is affirmed, with costs. 



UNITED STATES v. E. C. BOECKEL & CO. et aL 

(Circuit Court o( Appeals, First Circuit. April 6, 1915.) 

No. 1086. 

1. WoRDs AND Phrases— "Talc." 

"Talc" Is a minerai compound, not an article of food, and Is known as 
hydrated silicate of magnesia. 

2. Food iS=>5 — Tbanspobtation of Adulterated Food and Dbugs — Statu- 

tory Peovisions. 

Under Food and Drugs Act June 30, 1906, c. 3915, § 2, 34 Stat. 768 
(Comp. St. 1913, § 8718), prohiblting the introduction into any State from 
any otlier state of any adulterated or misbranded article of food or drugs, 
section 7 (Comp. St. 1913, § 8723), providing that an article shall be 
deemed adulterated, in the case of confectionery, if it contains terra alba, 
talc, etc., or other minerai substance, or poisonous color or flavor, or 
other ingrédient deleterious or detrimental to health, and section 10 
(Comp. St. 1913, § 8726), providing for the seizure and confiscation of 
adulterated articles trausported in violation of that act, confectionery is 
adulterated when it contains any of the substances specifically named, 
such as talc, regardless of whether the amount of the added adultérant 
indicates an intention to deceive, or is liable to injure health or morals, 
and it was therefore error for the court to charge that a mère chemieal 
trace of talc would not constitute a violation, but that there must be 
enough to show some purpose of déception on the part of the manu- 
facturer. 

[Ed. Note. — For other cases, see Food, Cent. Dig. § 1 ; Dec. Dig. <@=>5.] 

3. WoKDs AND Phrases — "Chrome Ybllow." 

"Chrome yellow" is a métal largely used as a yellow pigment, and Is an 
active poison. 

^=3For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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4. Food <S==>5 — Transportation of Adultekated Food and Detjgs — Statu- 
tort Provisions — "Contain." 

In Food and Drugs Act June SO, 1906, § 7, providing that confectionery 
is adulterated, witliin that act, If it contain terra alba, etc., or other min- 
erai substances, or poisonous color or flavor, or other ins,'redient deie- 
terious or detrimental to health, or any vinous, malt, or spirituous liquor 
or compound, or narcotic drug, "contain" Is used in a gênerai and not in 
a restricted sensé, and confeotionery may "contain" any of the prohibited 
substances if they are used as a compound, a Aller, a flavor, a pigment to 
color It internally or externally, a coating, or other simllar purpose,, espe- 
cially if purposely used for those or other similar purposes, even in mi- 
nute quantities. 

[Ed. Note. — For other cases, see Food, Cent. Dlg. § 1; Dec. Dig. <S=>5. 

For other définitions, see Words and Phrases, First and Second Séries, 
Contain.] 

In Error to the District Court of the United States for the District 
of Massachusetts ; Frédéric Dodge, Judge. 

Information by the United States against R. C. Boeckel & Co. and 
another. Judgment for défendants, and the United States brings er- 
ror. Reversed and remanded. 

James S. Allen, Jr., Asst. U. S. Atty., of Boston, Mass. (George W. 
Anderson, U. S. Atty., of Boston, Mass., on the brief), for the United 
States. 

Henry W. Beal, of Boston, Mass. (Thomas E. Lannen, of Chicago, 
111., on the brief), for défendants in error. 

Before PUTNAM and BINGHAM, Circuit Judges, and AL- 
DRICH, District Judge. 

BINGHAM, Circuit Judge. This is an information by the United 
States against 131 boxes of confectionery, a part of which had been 
transported into Massachusetts from New York and a part from. 
Pennsylvania. It vvas brought under section 10 of the Food and Drugs 
Act of June 30, 1906 (34 Stat. at Large, p. 768, c. 3915 [Comp. 
St. 1913, § 8726]), for the purpose of seizing and condemning the con- 
fectionery on the ground that it contained talc, and was therefore adul- 
terated within the meaning of section 7 of the act. A warrant having 
issued, the marshal seized 104 boxes of the conf ectionary, that being ail 
that could be found. R. C. Boeckel & Co. appeared as claimants of 
30 boxes and Henry Heide as claimant of 73 boxes of the property 
seized. 

There was a trial by jury, and a verdict that the confectionery was- 
not adulterated. 

[1] It is conceded by the claimants that the confectionery was 
shipped in Interstate commerce ; that it was in the original and unbroken 
packages when seized ; that it was treated with talc during the process 
of rolling, in order to impart a polish and to prevent adhering; that 
minute quantities of talc may hâve adhered, but, if so, the quantity 
was so small as to be almost incapable of measurement. They deny 
that the talc was used as an adultérant, or that the confectionery was. 
adulterated, within the meaning of the act. Talc is a minerai com- 
pound, not an article of food, and is known as hydrated silicate of mag- 

®=3For other cases see same topic & KEY-NUMBBB in ail Key-Numbered Digests & ladexes- 
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Tiesia, There was no évidence that it exists naturally in any form of 
confectionery. 

[2] Evidence was introduced wrhich tended to prove that a little less 
than a pound of the confectionery taken as a sample from the boxes 
claimed by Heide contained talc to the amount of one-tenth of 1 per 
cent., or about one-half as much as you coiild heap on a 10-cent pièce ; 
that a like sample of that clainjed by Boeckel & Co. contained a little 
more than one one-hundredth of 1 per cent, of talc; and that, if ail 
the minerai matter found in the outer portion of the confectionery 
tested was talc, it would be a mère trace, which could be detected only 
by chemical examination. 

The court refused to charge the jury that, if they found the con- 
fectionery contained talc, it was adulterated within the meaning of the 
statute, and ïnstructed them, in substance, that it would not be adul- 
terated if it contained a mère chemical trace of talc, and only if it con- 
tained a quantity of talc large enough to be significant or important for 
some possible practical purpose ; that a mère chemical trace, only to be 
detected by a skillf ul chemist, would not be sufficient ; that there must 
be enough to show some purpose of déception on the manu facturer 's 
part — enough to show a want of that extrême care exhibited by the 
manufacturer in guarding the purity of his product. The errors as- 
signed are to the refusai to give the requested instruction and to the 
instructions given. 

The provisions of the statute material for our considération in pass- 
ing upon the questions raised by the assignments of error are as fol- 
lows : 

"An act for preventing the manufacture, sale, or transportatlon of adulterated 
or mlsbranded or poisonous or deleterious foods, drugs, medlcines, and liq- 

uors, and for regulatlng trafflc therein, and for other purposes. 
• •***••*** •• 

"Sec. 2. That the Introduction Into any state • * • from any other 
State * * • of any article of food or drugs which is adulterated or œis- 
branded, within the meaning of tWs aet, is hereby prohibited ; and any person 
who shall ship or deliver for shipment from any state * * * to any other 
State * * * any such article so adulterated or mlsbranded within the 
meaning of this act * • ♦ shall be guilty of a misdemeanor," etc. 
**•••***** •• 

"Sec. 6. • * * The term 'food,' as used herein, shall include ail arti- 
cles used for food, drink, confectionery, or condiment by man or other ani- 
mais, whether simple, mixed, or compound. 

"Sec. 7. That for the purposes of this act an article shall be deemed to 
be adulterated * * * 

"In the case of confectionery: 

"If it contain terra alba, barytes, talc, chrome yellow, or other minerai 
substance or poisonous color or flavor, or other ingrédient deleterious or det- 
rimental to health, or any vlnous, malt or spirituous liquor or compound or 
narcotic drug. 

********** ** 

"Sec. 10. That any article of food * • * that is adulterated * • • 
within the meaning of this act, and is being transported from one state, 
• * * to another for sale, or, having been transported, remains unloaded, 
unsold, or in original unbroken packages, * * * shall be liable to be 
proceeded against in any District Court of the United States within the dis- 
trict where the same is found, and seized for confiscation by a process of libel 
Jor condemnation." 
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It is apparent from the language of section 7 tliat confectionery 
which contains any one of certain things there specified, to wit, terra 
alba, barytes, talc, chrome yellow, or any vinous, malt, or spirituous 
liquor or narcotic drug, is deemed to be adulterated, and that, under 
section 2, its transportation in Interstate commerce is prohibited. If 
the language of the statute is ambiguous in regard to what the standard 
is for determining adultération on account of the use of the gênerai 
terms — "or other minerai substance or poisonous color or flavor, or- 
other ingrédient deleterious or detrimental to health" — there is iione 
where the spécifie terms above mentioned are employed. Congress, 
knowing that terra alba, barytes, and talc were commonly used as. adul- 
térants in confectionery, to increase its weight and cheapen its quality, 
in its wisdom provided that confectionery containing any of thèse sub- 
stances should be deemed adulterated and be excluded from trans- 
portation in commerce, without regard to whether the quantity con- 
tained in a given article of confectionery was such as to increase its 
weight or cheapen its quality, so as to deceive and mislead. 

[3] Chrome yellow is a métal which is widely used as a yellow pig- 
ment, and is an active poison. The consumption of vinous, malt, and 
spirituous liquors leads to pauperism and crime. In declaring that 
confectionery containing this pigment or any of the liquors named 
should be deemed adulterated, Congress likewise refrained from mak- 
ing the question of adultération dépend upon the quantity which the 
confectionery contained, and plainly manifested an intention that con- 
fectionery containing any of thèse things should be deemed to be adul- 
terated. The language of the statute being unambiguous, so far as it 
relates to the particular adultérants mentioned, its words must be given 
their ordinary meaning. When so construed, confectionery which con- 
tains any of the spécifie substances or liquors named is adulterated, 
without regard to the question whether in the particular case the 
amount of added adultérant indicates an intention to deceive, or is lia- 
ble to injure health or morals. 

This construction of the statute is recognized in the case of French 
Silver Dragée Company v. United States, 179 Fed. 824, 828, 103 C. C. 
A. 316, 320, where the court said: 

"We think tliat the history of the act, the objects to be accompllshed by It, 
and the language of ail its provisions require that it should be so interpreted 
that in the case of confectionery, as in the cases of food and drugs, the gov- 
ernment should establish, with respect to articles not specifloally named, that 
they either deceive, or are calculated to deceive, the public, or are detrimental 
to health." 

In that case the confectionery in question was coated with pure sil- 
ver, which was not one of the substances specifically named in section 
7, and, in order to render it an adultérant within the meaning of the 
gênerai provisions — "other minerai substance," or "other ingrédient 
deleterious or detrimental to health" — it was held that it must be shown 
that the silver coating was either deceptive or injurious tO' health, and 
that, as there was no proof of those facts, the confectionery could not 
be found to be adulterated within the meaning of the statute. 

In many of the states laws hâve been passed prohibiting the sale of 
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adulterated milk, and standards for determining adultération liave 
been fixed, such as that milk sliall be regarded as adulterated "to which 
water or any foreign substance bas been added," or when it is "shown 
upon analysis to contain more than 87 per cent, of watery fluid, or less 
than 13 per cent, of milk solids." And it bas been uniformly beld that 
milk to whicb water bas been added, or milk to which water bas not 
been added, but which contains more than 87 p^r cent, of watery fluid 
or less than 13 per cent, of milk solids, is adulterated, without regard 
to the quantity of water added or the extent to which an analysis show- 
ed the milk contained more of watery fluid or less of milk solids than 
the standard required ; and thèse laws bave been upheld as constitu- 
tional. State v. Schlenker, 112 lowa, 645, 84 N. W. 698, 51 L. R. A. 
347, 84 Am. St. Rep. 360; Commonwealtb v. Waite, 11 Allen (Mass.) 
264, 87 Am. Dec. 711; Commonwealtb v. Gordon, 159 Mass. 8, 33 N. 
E. 709; Commonwealtb v. Schaffner, 146 Mass. 512, 16 N. E. 280; 
Commonwealtb v. Wetberbee, 153 Mass. 159, 26 N. E. 414; State v. 
Campbell, 64 N. H. 402, 13 Atl. 585, 10 Am. St. Rep. 419; State v. 
Smvthe, 14 R. I. 100, 51 Am. Rep. 344; People v. West, 106 N. Y. 
294, 12 N. E. 610, 60 Am. Rep. 452. See, also, State v. Griffin, 69 N. 
H. 1, 39 Atl. 260, 41 L. R. A. 177, 76 Am. St. Rep. 139 : State v. York, 
74 N. H. 125, 65 Atl. 685, 13 Ann. Cas. 116, and Reyfelt v. State, 73 
Miss. 415, 18 South. 925. 

[4] It is also to be noted that in section 7 the word "contain," taken 
in connection with the words "terra alba, barytes, talc, chrome yellow," 
"color," "flavor," "vinous, malt and spirituoua liquors," is used in a 
gênerai and not in a restricted sensé, and that confectionery may be 
found to contain any of the prohibited substances if they are used as 
a compound, a Aller, a flavor, a pigment to color it internally or ex- 
ternally, a coating, or other similar purpose, and especially if they are 
purposely used, even in minute quantities, for thèse or other similar 
purposes. 

As the confectionery bere in question was adulterated within the 
meaning of the act, if it contained any talc, and as tbere was évidence 
from which it could bave been found that it contained talc, we are of 
the opinion that the court erred in declining to give the instruction re- 
quested, and in those that were given. 

The judgment of the District Court is reversed, the verdict set aside, 
and the case is remanded to that court for further proceedings not in- 
consistent with this opinion. 
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DARNELL-TAENZER LUMBER CO. et al. v. SOUTHERN PAC. CO. et aU 

(Circuit Court of Appeals, Sixth Circuit AprU 6, 1915.) 

No. 2541. 

1. Commerce <©=>95 — Intebstate Commerce Commission — Enfoiîcemext of 

Orders — Evidence. 

Under Interstate Commerce Act Feb. 4, 1887, c. 104, § 16, 24 Stat. 384, 
as amended by Act June 29, 1906, c. 3591, § 5, 34 Stat. 590 (Comp. St. 1913, 
§ 8584), providing tliat If the Interstate Commerce Commission shall dé- 
termine thiat any party is entitled to an award of damages under the pro- 
visions of that act for a violation thereof It shall make an order directing 
the carrier to pay to hlm the sum to which he is entitled, that if the car- 
rier does not comply vyith such order such party may file in the Circuit 
Court a pétition setting forth the causes for whlch he claims damages and 
the order of the Commission, and that such suit shall proceed in ail re- 
spects like other civil sults for damages, except that the flndings aud or- 
der of the Commission shall be prima facie évidence of the facts therein 
stated, a report of the Commission that a freight rate vras excessive, and 
awarding réparation on account of shipments, and a supplemental report,. 
determining the amount of réparation to which différent shippers were 
entitled, amounted to a finding that the shippers were damaged in the 
amount stated and that the amounts awarded represented the actual pe- 
cunlary loss of the respective shippers. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 145 ; Dec. Dig.. 
<@=595.] 

2. CoMMEBCE iS=95 — Interstate Commerce Commission — Unreasonable 

Rates — Measure of Damages. 

The payment of freight charges, subsequently found by the Interstate 
Commerce Commission to be unreasonable and excessive, is presumptlve 
évidence of damage to the shipper to the extent of the différence between 
the rate chargea and a reasonable rate, and such presumption can be over- 
come only by deflnite proof, not resting upon uncertainty or conjecture, 
negativing the fact or the amount of damage ; and hence the prima facie 
efteet of the Commission's flndings that shippers of lumber from Memphis 
to California were damaged by an excessive rate to the extent of the ex- 
cess above a reasonable rate was not overcome by its further flndings 
that the pi-ice of the lumber was little influenced by Coast priées, that 
the shippers charged substantially the same price whether sales were in 
the East, for export, or for shipment to California, and that thus the ad- 
vance in the freight rate had been added to the price paid by the con- 
sumer. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 145 ; Dec. Dig. 
<S=95.] 

3. Commerce iS=97 — Interstate Commerce Commission — Unreasonable 

Rates — Actions for Damages — Evidence. 

In an action by sliippers of lumber from Memphis to California to re- 
cover the réparation awarded them by the Interstate Commerce Com- 
mission, on the ground that the freight rate charged was unreasonable 
and excessive, évidence that the majority of the shipments were made 
f. o. b. Coast points, though in commercial practice the consignée paid the 
freight on delivery of the lumber, remitting the balance of the bill to the 
shipper, that, while the shipper trled to get as closely as possible the 
Alemphis price plus freight rates, he was seldom able to do so because 
of compétition, that the lumber was ofCered on the Coast in compétition 
with lumber from other points, that the shippers never started to traus- 
act business on the t. o. b. Memphis basls, that the freight rate regu- 
lated in a large measure whether the shipper could enter the market, 
that the inereased rate almost entirely eut olï the market in question for 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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one or two years, and that they took the prlce offered at the other end 
and then subtraeted the freight, made a question for the jury as to 
whether the shippers suffered actual and substantial damage by reasoii 
of the excessive freight rate. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 147 ; Dec. Dig. 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Suit by the Darnell-Taenzer Lumber Company and others against 
the Southern Pacific Company and others. Judgment on a directed 
verdict for défendants (190 Fed. 659), and plaintiffs bring error. Re- 
versed and remanded, with directions. 

Allen Hughes, of Memphis, Tenn., for plaintiffs in error. 
C. N. Burch, of Memphis, Tenn., for défendants in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

KNAPPEN, Circuit Judge. In the case of George D. Burgess et 
al. V. Transcontinental Freight Bureau et al, the Interstate Commerce 
Commission found that a freight rate of 85 cents per 100 pounds on 
lumber from certain Mississippi Valley territory, including Memphis, 
Tenn., to Pacific Coast terminais was excessive, and ordered a rate not 
«xceeding 75 cents, effective August 1, 1908. Réparation was award- 
ed on account of shipments made from June 8, 1907, to August 1, 
1908. 13 Interst. Com. R. 668-680. 

This is a suit for such réparation, under section 16 of the Interstate 
Commerce Act, as amended June 29, 1906 (34 Stat. 590, c. 3591, § 5 
[Comp. St. 1913, § 8584]), brought by plaintifï in error and 7 other 
lumber companies against the Southern Pacific Railroad Company and 
25 other railroads, the amount of réparation to which each plaintifï 
was entitled as against the respective défendants having been deter- 
mined by a supplemental report and order of the Commission of Oc- 
tober 10, 1910. Décision not reported; see mémorandum in 19 In- 
terst. Com. Com'n R. 611. Défendants pleaded, among other défens- 
es : (a) That the 85-cent rate was not unreasonable ; and (b) that 
plaintiiïs had not been damaged. On a trial by jury, at the close of the 
testimony, verdict was directed for défendants ; hence this writ of 
error. Upon the trial plaintifï put in évidence both reports and both 
orders of the Commission, original and supplemental. There was al- 
so oral testimony on plaintifïs' part on the subject of damages. There 
was testimony pro and con as to the reasonableness of the charges. 
The direction of verdict is hère defended on the ground of utter lack 
of évidence that plaintifïs sufïered damages. This contention involves 
the propositions : (1) That the reports and orders of the Commission 
are not prima facie évidence of damages or of the measure thereof ; 
and (2) that both the facts found by the Commission and the oral évi- 
dence show that plaintiffs were not damaged. 

[1] Since this case was brought hère the Suprême Court, in the 
cases of Meeker v. Lehigh Valley R. R. Co., 236 U. S. 412, 35 Sup. 

®=Fi>r other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



892 221 FEDERAL REPORTER 

Ct. 328, 59 h. Ed. — , and Id., 236 U. S. 434, 35 Sup. Ct. 337, 59 L. Ed. 

, bas held that the prima facie evidential effect given by the stat- 

ute to "tbe findings and orders of tbe Commission" includes the find- 
ings upon the questions "whether, if tbe rate was excessive and unrea- 
sonable, the shipper was injured thereby, and, if so, the amount of 
bis damages." Under tbe décisions in the Meeker Cases, it is clear 
that tbe original and supplemental reports of tbe Commission, con- 
sidered together, amount to a finding that tbe shippers were damaged 
by the excessive and unreasonable freight rates in question, and in the 
respective amounts stated in tbe reports and orders; in other words, 
that tbe amounts awarded represent tbe actual pecuniary loss of the 
respective plaintiffs. Unless, therefore, tbe facts found by tbe Com- 
mission, or tbe oral évidence presented at the trial, conclusively over- 
come tbe prima facie efifect of tbe Commission's ultimate findings as 
to the fact and amount of damages, the direction of verdict was plain- 
ly erroneous. 

[2] The Commission's report states that the amount of lumber sbip- 
ped West from the points of origin hère conccrned is insignificant in 
comparison witb tbe total amount bandled on tbe Coast, and that the 
price of lumber so shipped is little influenced by Coast prices ; that 
shippers in Memphis bave charged substantially the same price, wheth- 
er "sales were in the East, or for export, or for sbipment to Cali- 
fornia ;" and that thus "tbe advance in the freight rate bas been add- 
ed to tbe price paid by tbe consumer." Défendants insist that this sit- 
uation conclusively négatives tbe existence of pecuniary loss by the 
shippers. The Commission replied to this contention that it was im- 
possible to say to wbat extent "complainants may bave been actually 
damaged by the advance in this rate, if the word "damage" is to be 
interpreted and applied as claimed by the défendants." ^ The Com- 
mission, bowever, speaking through Commissioner Prouty, declined to 
accept defendant's interprétation of damage, saying: 

"Thèse complainants were sMppers of hardwood lumber to ttis destina- 
tion and they were entitled to a reasonable rate from the défendants for the 
service of transportatlon. An unreasonable rate was in fact exacted. They 
were thereby deprived of a légal right, and the measure of their damage is 
the difCerence between the rate to which they were entitled and the rate whieh 
they were compelled to pay." 

In Nicola, etc., Co. v. L. & N. Ry. Co., 14 Interst. Com. Com'n R. 
199, 208, tbe Commission, speaking through Commissioner Cléments, 
in reply to the carrier's contention that the consumer alone was dam- 
aged by tbe payment of tbe excessive freight charges, said : 

"The suggestion » • • would, if followed, lead the Commission away 
from the direct results of the act of the carrier in tlie establishment and ex- 
action of an unjust rate into the domain of indirect and remote conséquences 
and perhaps into questions of equity between the vendor and vendee of the 
lumber. The vendor sells the lumber for the best price he can get, and the 
vendee buys at as low a figure as he can. The price which the one is able 

1 The report says: "It appeared that one witness suspended opérations 
upon the Pacific Coast owing to the advance in the rate, and other witiiesscs 
were of the opinion that more lumber would bave been sold under the 75-eent 
rate." 
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to get and the other must pay is of necessity fised or controlled by many influ- 
ences, including, of course, the transr)ortation charges. * * * We do not 
understand that the act to regulate commerce contemplâtes or authorizes the 
application by the Commission of its provisions in respect to réparation on ac- 
count of unreasonahle rates in such manner. Whatever a court of equity 
might be able to do and be justifled in doing in dealing with the relations be- 
tween vendor and %'endee of the lumber in référence to the rates or other con- 
sidérations, the Commission is confined in the making of awards for répara- 
tion to the injury or damage sustained by those who are the real and sub- 
stantial parties at interest in the transaction in whieh such trausportation 
charges hâve been made. The réparation is due to the person who bas been 
required to pay the excessive charge as the price of transportation. It fol- 
lows that we must, in making orders of réparation in thèse cases, upon proper 
proof of the shipments, make such orders in favor of those who paid the 
charges as freight charges, or on wbose account the same were paid, and who 
were the true owners of the property transported during the period of trans- 
portation." 

See, also, Kindelon v. Railway Co., 17 Interst. Com. Com'n R. 251, 
254, 255. And the Commission did not regard its findings on the sub- 
ject of réparation as merely tentative, but as requiring — 

"that degree of certainty and satisfaetory conviction in the mind and judg- 
ment of the Commission as would be deemed necessary under the well-estab- 
lished principles of law as a basis for a judgment in court." Anadarko Cot- 
ton on Co. V. Atchison, ï. & S. F. E. R. Co., 20 Interst. Com. Com'n K. 43, 51. 

Since the foregoing décisions of the Commission the Suprême Court 
has held, in a case involving discrimination in rates as between com- 
peting shippers, that the damages recoverable by the shipper against 
whom the discrimination is practiced must be proved ; that the dam- 
ages are not necessarily measured by the différence between the pub- 
lished rate paid by the complaining shipper and the lower rate given 
to a more favored shipper, but may be more or less than such dif- 
férence. Penna. R. R. Co. v. International Coal Co., 230 U. S. 184, 
203, 33 Sup. Ct. 893, 57 L. Ed. 1446. While the Commission applies 
this rule in discrimination cases (New Orléans Bd. of Trade v. Illinois 
Central R. R. Co., 29 Interst. Com. Com'n R. 32 ; Spiegle v. South- 
ern Ry. Co., 32 Interst. Com. Com'n R. 687), it has never in cases 
of purely unreasonable and excessive rates departed from the rule 
announced in the Burgess Case. A few of the many cases, subséquent 
to the International Coal Co. Case, in which the rule in the Burgess 
Case has been applied by the Commission are cited in the margin.^ 
While the Suprême Court in the Meeker Cases reaffirmed the rule 
that damages in réparation cases must be proved, that court, so far 
as we hâve seen, has not passed directly upon the proposition in- 
volved in the Burgess Case and in the instant case; the nearest ap- 
proach thereto being the holding in the Meeker Cases that the Com- 
mission did not apply "an erroneous or inadmissible measure of dam- 
ages" in finding that the shippers were damaged to the extent of the 

2 Wallingford v. A., T. & S. F. R. R. Ce, 30 Interst. Com. Com'n R. 19, 21 ; 
Hooven, Owens, Rentschler Co. v. C, H. & D. Ky. Co., 31 Interst. Com. Com'n 
R. 550, 552 ; Cudahy Packing Co. v. A., T. & S. F. R. R. Co., 32 Interst. Com. 
Com'n R. 560, 563; Omaha Grain Exchange v. Chicago & Alton R. Co., 32 
Interst. Com. Com'n R. 597, 600; Du Pont De Nemours Powder Co. v. L. & N. 
K. Co., 33 Interst. Com. Com'n K. 28S, 290. 



894 221 FEDERAL REPORTEE 

différence between what they actually paid and what they would hâve 
paid under a reasonable rate. In the Meeker Cases no évidence of 
damages was presented except the Commission's findings, and the évi- 
dence on which the Commission acted did not appear. 

We find nothing in either the International Coal Co. Case or the 
Meeker Cases conflicting with the view that damages resulting from 
the imposition of unreasonably excessive rates are normaUy measured 
by the différence between the rate charged and a reasonable rate. Cas- 
es of excessive and unreasonable rates differ from discriminating 
charges in the fact that in the latter there is nothing unlawful in the 
charging and receiving of the higher or published rate on which the 
demand for réparation is based ; the unlawf ulness is in giving a lower 
rate to some one else. On the other hand, the charging of an exces- 
sive and unreasonable rate is ipso facto unlawful. 

We think the payment by the shipper of excessive and unreasonable 
freight charges naturally imports légal damage to the shipper there- 
from, and that the rule as to the measure of damages applied by the 
Commission is a reasonable interprétation of the statute as applicable 
to réparation cases, to the extent of making payment of unreasonably 
excessive freight charges presumptive évidence of damage to the ship- 
per to the extent of such excessive charges, and that the presumption 
of damage afforded by such payment cannot be overcome by any- 
thing short of definite proof — not resting upon uncertainty or conjec- 
ture — ^negativing the fact or the amount of damage. As said by the 
Commission in its first report in the Burgess Case (13 Interst. Com. 
R. at page 680) : 

"If complainants were obligea to follow every transaction to its ultimate 
resuit, and to trace eut the exact commercial effect of the freight rate paid, 
It would never be possible to show damages with sufficient accuracy to justify 
giving them." 

In our judgment, a rule requiring the shipper to mathematically 
denionstrate that it was actually pecuniarily damaged to the amount 
of the unreasonable excess in rates so paid would eft'ectually emascu- 
late the réparation provision of the Interstate Commerce Act. We 
therefore think it clear that the Commission's statement that the ex- 
cessive freight rate had been added to the price paid by the consumer 
did not, as matter of law, and in view of the other considérations re- 
f erred to by the Commission, overcome the prima f acie effect of the 
findings that plaintiffs were damaged to the extent of such excessive 
freight rate actually paid by them. 

[3] The évidence, however, upon the trial below, affirmatively tend- 
ed to show actual and substantial damage to the shipper by reason of 
the excessive freight rate. The testimony of the only witness sworn 
on this subject was to the effect (taking, as we must, the view of it 
most favorable to plaintiffs) that the majority of the shipments were 
made f. o. b. Coast points (the shipper, therefore, in fact paying the 
freight, notwithstanding in commercial practice the consignée paid the 
freight bill on delivery of the lumber, remitting the shipper the bal- 
ance of the bill) ; that while the shipper tried to get as closely as 
possible the Memphis price plus freight rates, he was seldom able to 



WILLIAM SEBALD BBEWING CO. V. T0MPKIN8 895 

do so because of compétitive conditions, the lumber in question being 
offered on the Coast "in compétition with everything else oui there" ; 
that Japanese oak, for instance, competed with Memphis oak as to 
85 to 95 per cent, of its use, and that Japanese oak legs could be laid 
down in Portland at a price no greater than that of logs delivered in 
Memphis; that "we never started out to transact business on the f. 
o. b. Memphis basis" ; that the f reight rate régulâtes in a large meas- 
ure whether the shipper can enter the market ; that the increased rate 
hère involved (effective in 1904) almost entirely eut ofï the market 
in question for one or two years ; that "we take the price we are of- 
fered at the other end, and then subtract the freight." 

In our opinion, there was substantial évidence of actual damage 
presented to the jury; and for this reason, also, it was error to direct 
verdict for défendant. Indeed, as the record stood, taking into ac- 
count the prima facie efïect of the Commission's findings and orders 
and the testimony adduced on the trial, the plaintifïs were entitled to 
a direction of verdict in their favor for the amount of the alleged ex- 
cessive freights, provided the jury should find the rates in efïect un- 
reasonable and excessive. 

The judgment of the District Court is accordingly reversed, with 
costs, and thé cause remanded, with directions to award a new trial. 



WILLIAM SEBALD BREWING CO. v. TOMPKINS. 

(Circuit Court of Appeals, Sixtli Circuit. April 6, 1915.) 

No. 2566. 

1. Négligence <®=136 — Contbibutobt Négligence — Questions roB Juet. 

Though the évidence is substantlally undlsputed, the questions of négli- 
gence and contrlbutory négligence should not be wlthdrawn from the jury, 
unless the évidence is so conclusive that ail reasonable men, in the ex- 
ercise of an honest and Impartial judgment, can draw but one conclusion 
from the évidence and the reasonable Inferences therefrom, considered in 
the llght most favorable to plaintiff. 

[Ed. Note. — For other cases, see Négligence, Cent Dig. §§ 277-353; 
Dec. Dig. ©=3l36.] 

2. Masteb and Sebvant <@=»286, 289 — Actions fob Injubies — Questions for 

JURT. 

In an action for Injuries to an employé of a brewlng company who was 
cleanlng steam condensers on the roof of a building by the side of which 
boards were placed on whlch to stand, and who, in passing around the 
end of one of the condensers, stepped through a hole one or two feet from 
the board on whlch he was at work, and over which a wlndow sash or 
skyllght had been placed, where the évidence was conflicting as to whether 
the window sash lay flat upon tbe roof, or was raised some six inches 
or more from the roof, and whether a hop sack was spread entirely over 
the wlndow sash, or only thrust into the openlng where a pane was 
broken, and plaintifC testifled that he did not remember ever being on the 
roof before, and that he had never noticed the hole, or the sash over It, 
the questions of négligence and contrlbutory négligence were properly 
submitted to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050, 1089, 1090,. 
1092-1132; Dec. Dig. <@=5286, 289.] 

©sjFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes. 
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3. Masteb and Sebvant ®=»115 — Liability foe Injuries — TJnsafe Place to 

Work. 

Where employés of a brewing Company were from tlme to time sent to 
the roof of a building to cleau steam conûeusers thoreon, and boards were 
plaeed between and on each side of the condeusers for tbem to stand on 
whlle so engaged, the part of the roof withln a few feet of the boards was 
a part of the place furnished by the company for its employés to work, as 
to vvhich it was its duty to Ueep such place in a reasonably safe con- 
dition, 

[Ed. Note. — For other cases, see Master and Servant, Cent Dlg. §§ 205, 
206; Dec. Dig. ®=»115.] 

4. Appeal and Ebbob ®=977 — Kevibw — Disceetionaey Mattees. 

The action of the lower court in its disposition of a motion for a new 
trial for other matters addressed to Its discrétion will not be reviewed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3860- 
3865; Dec. Dlg. ®=>977.] 

6. Tbial <g=ï253 — Actions ioe Injuries — Instructions — Ignobing Evi- 
dence. 

In an action for injuries to an employé, who fell through a hole in the 
roof of a brewery company's engine house, over whlch a window sash or 
skylight had been plaeed, where there was évidence that such hole was 
not originally intended as a skylight, but was only used as such after it 
ceased to be used as an opening through whlch to project a smokestack, 
that the hole was wlthin a few feet of boards on which employés were 
required to work from time to time, and that the window sash was cov- 
ered by a sack, an Instruction that défendant had a right to put a sky- 
light in its roof if it saw fit, and if such skylight was in such a position 
thatpersons going uponthe roof in the proper use of thelr sensés and sight 
could readlly see it, then défendant was not négligent in having it there, 
was properly refused, though possibly sound as an abstraet proposition, 
as it apparent! y assumed that the opening was an ordinary skylight, and 
ignored the facts as to its location or arrangement, and the fact that it 
was covered with a sack. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 613-623 ; Dec. Dlg. 
©=253.] 

6. Trial ■S=»250 — Instructions — Applicabilitt to Evidence and Issues. 

The court is not req.uired to give a spécial instruction, though it states 
a correct proposition of law, unless it is applicable to the issues joined 
and the évidence introduced. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 564r-586; Dec. 
Dig. <S=>250.] 

7. Teial ®=260 — Instructions Covebbd bt Those Given. 

Where a subject was sufflciently covered by the court's charge, the court 
was not required to again charge in the language of a requested instruc- 
tion on the same subject. 

[Ed. Note.— For other cases, see Trial, Cent Dig. |§ 651-659 ; Dea Dig. 
®=5260.] 

In Error to the District Court of the United States for the Western 
Division of the Southern District of Ohio ; Howard C. HolHster, Judge. 

Action by Ridley Tompkins against the William Sebald Brewing 
Company. Judgment for plaintiff, and défendant brings error. Af 
firmed. 

E. W. Strong, of Cincinnati, Ohio, and B. F. Harwitz, of Middle- 
town, Ohio, for plaintiff in error. 

C. P. Johnson, of Cincinnati, Ohio, for défendant in error. 

â=»Por other cases see same topio & KEY-NUMBBR ia ail Key-Numbered Digests & Indexes 
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Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
CALIy, District Judge. 

McCALL, District Judge. This case was tried to a court and jury, 
resulting in a verdict and judgment for the plaintiff below. Tiie de- 
fendant brings tlie case hère on writ of errer. 

At tlie close of ail the évidence, the défendant below moved the 
court for a directed verdict in its favor. The motion vi^as disallowed 
This is made the basis for the first two assignments of error, and they 
will be considered together. The grounds of the motion are: 

First. "That the évidence did not show négligence on the part of the de- 
fendant." Second. "ïhat upon the évidence the plaintifC was guilty of négli- 
gence as a matter of law." 

It thus becomes necessary for this court to revievv the facts, about 
which there is no controversy, except in two particulars (referred to 
later), and they are in substance as follows : 

Tompkins, who was about 33 years old, had been in the employ of 
the défendant in error (hereinafter called the company) as a laborer, 
for about 6 weeks before he was injured. The roof of the company's 
engine house was nearly flat, and was covered with tin. It had upon 
it two steam condensers, which were about 14 feet long, 3^4 feet high, 
and 15 inches wide at the bottom. The condensers were oarallel, not 
less than 1 foot apart, and had a board about 14 feet long, 1 f oot wide, 
and 2 inches thick, on each side of and between them, on which per- 
sons stood while cleaning the condensers. The board upon which 
Tompkins stood while thus engaged, and from which he stepped and 
fell, was about 12 inches above the roof at one end and a greater dis- 
tance at the other. 

Prior to Tompkins' injury, a smokestack had projected through the 
roof, but had been removed. This left a round hole in the roof about 
3 feet in diameter. Over this hole an ordinary window sash containing 
panes of glass had been placed (and by the company called a skylight), 
to furnish light to the room below. One of the panes of glass had been 
broken out. The sash was from 5 to 10 feet distant from the head of 
the stairway, by which Tompkins mounted to the roof. Nothing inter- 
vened between the head of the stairway and the place where the sash 
was to obscure Tompkins' vision. The sash was below, and 1 to 2 feet 
from the board on which Tompkins stood at work. 

On the day of the injury, Tompkins was sent upon the roof by the 
engineer to finish cleaning the condensers, which work had been partly 
donc by another in the forenoon of that day. He mounted to the roof 
by a stairway on the outside of the wall of the building, and walked 
around the place where the window sash or so-called skylight was, to 
the end of the board farthest away from the head of the stairway and 
stepped upon it. The board lay along the east side of the condensers. 
He worked from the south toward the north end of the condenser, 
moving backward. 

The north end of the condenser had been cleaned in the forenoon, 
se that Tompkins finished cleaning the east side when he reached about 
the middle of it. In order to go around the condenser, and get upon 
221 F.— 67 
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the board that was between the two condensers, to continue his work, 
he stepped backward and down from the board upon which he was 
standing, onto the window sash or skyUght, and fell through to the 
concrète floor of the room below and was injured. Tompkins did not 
remember to hâve ever been on the roof before and had never noticed 
the hole in the roof or the sash over it. 

The évidence is conflicting as to whether the window sash lay flat 
upon the tin roof, or lay upon flanges that surrounded the smokestack 
when it was in place, and thus raised some 6 inches or more from the 
roof. So, also, there is a conflict as to whether there was a hopsack 
spread entirely over the window sash or only thrust into the opening 
made by the broken pane. 

In the light of this évidence, what was the duty of the trial judge in 
passing on the motion of the company for a directed verdict in its fa- 
vor, made at the close of ail the évidence ? 

[1] If the évidence be considered as being substantially undisputed, 
as counsel for the company insist, then, to warrant a directed verdict, 
it must be so conclusive that ail reasonable men, in the exercise of an 
honest and impartial judgment, can draw but one conclusion theref rom ; 
and in determining such question, ail the évidence and reasonable in- 
ferences therefrom must be considered in the light most favorable to 
the plaintiff. Delk v. St. Louis & San Francisco Railroad Co., 220 U. S. 
580, 31 Sup. Ct. 617, 55 L. Ed. 590; Crookston Lumber Co. v. Boutin, 
149 Fed. 680, 79 C. C. A. 368, and citations. 

[2] We observe that this is not a case wherein there is no conflict in 
the évidence, as to material matters. The fact is important whether 
the window sash lay flat on the roof, or was raised 6 or more inches 
above the roof, and upon this question the évidence is in conflict. In 
the latter case it would probably be more readily seen by one walking 
over the roof, or using it as Tompkins was, for the first time. This is 
especially true, since there was évidence tending to show that the im- 
provised skylight was entirely covered with a hop sack. 

It is a more important inquiry whether the so-called skylight was 
covered over, or whether the sack was bundled up and thrust in the 
opening made by the broken pane. If the window sash lay flat on the 
roof, and was covered over with a hop sack, one using the roof, with- 
out previous knowledge of the so-called skylight, would more likely 
step on it than if it was raised 6 or more inches above the roof and had 
only one of the openings for a pane closed with a sack. 

The question of the négligence of the company in maintaining, as 
well as the contributory négligence of Tompkins in failing to see, the 
opening, may well be made to turn upon the manner in which the hole 
in the roof was closed and the extent of the covering on the window 
sash. In the case of Richmond & Banville Railroad Co. v. Powers, 
149 U. S. 43, 13 Sup. Ct. 748, 37 h. Ed. 642, the Suprême Court say: 

"It is well settled that where there is uncertainty as to the existence of ei- 
ther négligence or contributory négligence, tlie question is not one of law, 
but of fact, and to be settled by a jury ; and tliis, whether the uncertainty 
arises from a conflict in the testimony, or because, the facts being undisputed, 
falr-minded men will honestly draw différent conclusions from them" — citing 
Kailroad Co. v. Stout, 17 Wall. 657, 21 L. Ed. 745; Washington & George- 
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town Railroad v. McDade, 135 U. S. 554, 10 Sup. Ct. 1044, 34 L. Ed. 235; 
Delaware, LacUawanna & W. Railroad v. Converse, 139 U. S. 469, 11 Sup. 
Ct. 569, 35 L. Ed. 213. 

And to the same effect are the cases of Grand Trunk Railroad Co. 
V. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 h. Ed. 485, and Texas & 
Pacific Railway Co. v. Harvey, 228 U. S. 319, 33 Sup. Ct. 518, 57 L. 
Ed. 852. 

There being a conflict in the évidence, it was not the province of the 
court to weigh it. This court said, in considering a similar question: 

"The motion must be overruled, wliere the testimony presented by the plaln- 
tiff, if believed by the jury, wUl support the pétition" — citing cases. Blg 
Brushy Coal & Coke Co. v. Williams, 176 Fed. 532, 99 C. C. A. 102. 

In our opinion there was such testimony. The weight of the évi- 
dence and the extent and effect of the contradictions présent questions 
for the jury, and w^e think it was not error in the trial court to over- 
rule the motion for a directed verdict. 

[3] Under thèse assignments, it is urged that the company was not 
derelict in its duty to Tompkins, in that it did not use ordinary care 
to furnish him with a reasonably safe place to work, for the reason 
that the roof over the engine room was not furnished by the company 
as a place for its employés to work. We do not think this position ten- 
able, in the light of the évidence. It is true that the whole of the roof 
may not be considered such a place, but from the évidence it is clear 
that now and then it became necessary to clean the condensers situated 
on the roof; that employés were sent there to do the work; that sub- 
stantial boards were substantially placed between and on each side of 
them for employés to stand upon while so engaged. Certainly it can- 
not be gainsaid that the boards and the portion of the roof under the 
boards were a place furnished by the company for its employés to 
work, and we think that any part of the roof, as near the boards as the 
portion of the roof was through which plaintiff fell, may well hâve been 
found by the jury to be a place furnished by the company for its em- 
ployés to work. Whether the company discharged its duty in keeping 
it in a reasonably safe condition, is a différent question. 

[4] It is assigned as error that the court below refused to set aside 
the verdict of the jury upon the ground "that the verdict was not susr 
tained by sufficient évidence." In Louisville & Nashville Railroad Co. 
V. Summers (6th Circuit) 125 Eed. 719, 60 C. C. A. 487, Judge Sev- 
erens reannounced the rule that: 

"This court • * • will not revlew the action of the lower court, In Its 
disposition of a motion for a new trial or other matters addressed to its dis- 
crétion." Bise Brushy Coal & Coke Co, v. Williams, supra; I. C. Railroad 
Co. V. Coughlin, 145 Fed. 3T, 75 C. C. A. 262. 

The thlrd and fifth assignments challenge the charge of the court, 
touching: (a) the question of the defendant's négligence; and (b) 
the plaintiff's contributory négligence. The record discloses the fol- 
lowing: 

"Mr. Stroug: I désire also to except to your honor's charge upon the (lue»- 
tion of négligence and contributory négligence." 
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We are inclined to the opinion that the exception on which thèse; 
assignments are based is too gênerai (rule 11 of this court [193 Fed. 
vii, 112 C. C. A. vii]) to support the assigiunents. However, after an 
attentive examination of that part of the charge to which, in a gênerai 
way, the reserved exception seems to point, we conclude that there is 
no prejudicial error in either particular. Porter v. Buckiey, 147 Fed, 
140, 78 C. C. A. 138. 

[5] A more difficult question arises under the fourth assignment, 
which is based upon the court's refusai to give in charge the f ollowing 
spécial request, viz. : 

"The défendant had a right to put a skylight in that roof, If it saw fit; 
and tf that skylight was in such a position that persons going upon the roof, 
in the proper use of their sensé of sight, could readUy see it, then the défend- 
ant was not négligent in having it there." 

We are not prepared to say that the spécial request, as an abstract 
proposition, is not sound, and that, in a proper case, it should be given 
in charge. In the instant case, however, the question is fairly raised 
whether the opening through which Tompkins fell was a skylight in 
the ordinary acceptation of that word. There is évidence tending to 
show that the opening was not originally intended, nor used, for that 
purpose, but was so improvised after it ceased to be used for an open^ 
ing through which to project a smokestack. The jury might well hâve 
found from the évidence, as perhaps it did, that the opening was not 
intended nor used as a skylight (although it would necessarily admit 
light while open, or only covered with glass), in view of the manner of 
its construction and the further fact, as the jury might well hâve found, 
that the window sash, lying over the opening, was covered with a hop 
sack. It is not usual to find a skylight in the tin roof of an engine room, 
nor to fînd one constructed as this one was ; and it seems that it would 
be very unusual to find a skylight covered with an opaque substance 
which would shut out the light. 

The vice in the request, as it seems to us, lies in the assumption that 
the opening was the ordinary skylight and that it was plain to be seen. 
It omits any référence to the question of its location or arrangement 
or the évidence tending to show that it was whoUy covered, to say 
nothing of the fact that the défendant in its answer more than once 
States "that over said skylight a cloth had been placed." While the 
request may be sound, standing alone, it should hâve been qualified, 
so as to make it applicable to the facts in the case. If given, it would 
hâve been to ignore the évidence tending to show the improper location 
of the so-called skylight, and that it was covered with a sack. It would 
bave dug up by the roots that portion of the gênerai charge in which 
the question of the company's négligence was submitted to the jury. 
In substance, it would hâve instructed the jury that the company was 
not guilty of négligence. 

[B, 7] The trial court is not required to give in charge to the jury 
a spécial request merely because it states a correct proposition of law, 
but, as made, it must be applicable to the issues joined and the évi- 
dence introduced on the trial. Rothe v. Pennsylvania Co. (6th Circuit), 
195 Fed. 27, 114 C. C. A. 627; Postal Telegraph-Cable Co. v. Box, 
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185 Fed. 489, 107 C. C. A. 589; Grady v. St. Louis Transit 
Co., 169 Fed. 400, 94 C. C. A. 622; Bishop Co. v. Dodson, 152 
Fed. 128, 81 C. C. A. 346; Allen v. Field, 144 Fed. 841, 75 C. C. A. 
668; American Surety Co. v. Choctaw Ce, 135 Fed. 487, 68 C. C. A. 
199; Frizzell v. Omaha St. Ry. Co., 124 Fed. 176, 59 C. C. A. 382. 
Moreover, we think the charge, caken as a whole, suificiently covered 
the subject, and the court was not required to again charge on this par- 
ticular question, in the exact language of the spécial request. Tacoma 
Ry. & Power Co. v. Turner, 196 Fed. 484, 116 C. C. A. 258; Griffin 
Wheel Co. v. Smith, 173 Fed. 245, 97 C. C. A. 411 ; Porter v. Buckley, 
147 Fed. 140, 78 C. C. A. 138; I. C. R. R. Co. v. Coughlin, 145 Fed. 
37, 75 C. C. A. 262. 

Other errors assigned hâve been considered, but we do not deem 
them of sufficient importance to warrant a further discussion. We find 
no prejudicial error in the record. 

Affirmed, with costs. 



PENNSYLVANIA CO. v. SHEELBY. 
(Circuit Court of Appeals, Sixtli Circuit. April 6, 1915.) 

No. 2578. 

1. Mastee and Servant <g=>244 — Liability for Injuries — Conteibutoet 

Keoli«ence. 

A locomotive fireman, charged by the rules and recognlzed practice wlth 
tlie duty of co-operating with his engineer in observing and obeying sig- 
nais, who saw a green signal requiiing the train to slow down, and 
"called" It to the engineer, but did nothing further when the engineer dls- 
regarded it, was négligent, and his inaction was not excusable because of 
his supposition that the signal had been changed to a whlte signal before 
they passed it; this supposition being based on nothing except the fact 
that the engineer failed to slow down. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 776, 
777 ; Dec. Dig. ®=244.] 

2. Négligence <g=>101 — Liability for Injuries — Comparative Négligence. 

The failure of a locomotive fireman to take any action, as was his duty, 
when the engineer negligently disregarded a signal requiring the train 
to slow down, was not the sole proximate cause of a collision resulting 
from the disregard of the signal, but was only contributory négligence, 
diminishing the damages for an injury sustained by him. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. §§ 85, 163, 164, 
167 ; Dec. Dig. <S=>101.] 

3. Masteb and Servant ©=29ô — Actions for Injuries — Instructions — 

contributort negligence. 

In an action for injuries to a railway fireman, sustained in a collision 
resulting from the engineer's disregard of a signal, défendant was en- 
titled to hâve the jury instructed in a reasonably definite and concrète 
form, rather than by vague generalities, as to plaintilï's duty with re- 
spect to obeying such signal, whether shown by undisputed testimony, or 
whether contingent upon disputed proofs or inferences. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1180- 
11&4; Dec. Dig. ®=j296.] 

A=»For other cases see samo toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Appeal and Eerob <S=273 — Réservation or Gbotjnds of Beview — Sxjf- 

FiciENcT OF Exceptions. 

In an employé's action for injuries, where défendant in its 20 requested 
Instructions included, in addition to instructions on tlie subject of con- 
tributory négligence, instructions as to its own négligence and on the sub- 
ject of comparative négligence, which vs'ere given, and instructions whlch 
were properly refused, and at the conclusion of tlie charge merely re- 
served an omnibus exception to the refusai of the 20 requests, the re- 
fusai of the instructions as to contributory négligence was not reviewa- 
ble, since, even disregarding the rule that an omnibus exception is bad, 
if there is anything good in the subject-matter which it covers, where a 
séries of requests on one subject has been given in its gênerai aspect, and 
the requests which hâve been omitted, and so impliedly refused, pertain 
only to the refinements of the concrète question, fairness to the trial court 
requires that counsel shall call to the court's attention in an intelligible 
way anything material which has been omitted. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1590, 
1606, 1620-1623, 1625-1630, 1764 ; Dec. Dig. <®=3273.] 

5. Appeal and Beeob <3=:ï273 — Reskevation of Gkounds of Beview — Suf- 

riciENCY OF Exceptions. 

In a railway flreman's action for injuries, exceptions to the charge "in 
référence to the duty of the engineer and ail the court said upon that 
subject," and to the "définition of contributory négligence given in the 
charge," raised no question for review. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1590, 
1606, 1620-1623, 1625-1630, 1764 ; Dec. Dig. <S=>273.] 

6. Appeal and Breob ®=5231 — Réservation of Geotjnds of Review — Suf- 

FiciENCY of Objections. 

No claim of error could be predieated upon the overruling of an objec- 
tion to évidence ; no ground of objection being stated. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1299, 
1352 ; Dec. Dig. <©=>231.] 

7. Appeal and Ereob i©=>273, 719- — Assignments of Erboe — Necessitt — 

"Plain Error." 

Where, in an employé's action for injuries, the court's charge on the 
subject of proportioning damages did not state the true rule, so that it 
could be understood by the jury, and it seemed probable that the jury 
made no allovvance for contributory négligence, there was a "plain er- 
ror," which it was the duty of tlie court to notice without a suflicient ex- 
ception or assignment of error under rule 11 for the Sixth circuit, pro- 
viding that errors uot assigned according to that rule vrtll be disregarded, 
but that the court at its option may notice a plain error not assigned. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1590, 
1606, 1620-1623, 1625-1630, 1764, 2968-2982, 3490 ; Dec. Dig. ©=»273, 719.] 

8. NEaLiQBNCE <S=>141 — Actions for Injuries — Instructions — Diminishing 

Damages. 

In an employé's action for injuries under the fédéral Employers' Lla- 
bility Act, from an instruction that. If plaintiff was guilty of négligence 
contributing to his in jury which was less than the négligence of défend- 
ant, the jury would take the amount of damages which they found against 
défendant, and compare it with the amount of négligence attributable to 
plaintiff, and set off against the amount so found the lesser amount of 
plalntiÊE's négligence, and discount the damages attributable to défend- 
ant in the ratio that this lesser négligence on behalf of plaintifE bore to 
the greater négligence on behalf of défendant, the jury could not well 
hâve understood the true rule tliat plaintiff cannot recover full damages, 
but only a proportlonal amount bearing the same relation to the full 

4=aFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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amount as the négligence attributable to défendant bears to the entire 
négligence attributable to both. 

[Ed. Note.— For other cases, see Négligence, Cent Dig. §§ 382-399 ; Dec. 
Dig. <®=»141.] 

9. Appeal and Error <S=»1140 — Afkirmancb on Condition. 

In making to plaintlff an offer of conditions upon whlch part of a judg- 
ment may stand, notwithstanding an errror in the charge as to the meas- 
ure of damages, an appellate court cannot take the place of the jury, but 
must require such a remlttitur, that no substantlal Injustice can be done 
défendant ; plaintiff having the right to protect himself by declining to ac- 
cept the ofCer. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 4462- 
4476; Dec. Dig. <S=>1140.] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; WilHam L. Day, Judge. 

Action by Bert C. Sheeley against the Pennsylvania Company. 
Judgment for plaintiff, and défendant brings error. Affirmed, on con- 
dition that plaintiff file a remittitur. 

The instruction on the subject of proportioning damages was as fol- 
lows: 

"However, If you should flnd the défendant company négligent, and you flnd 
Sheeley also guilty of négligence contributing to his Injury, and hls négligence 
is less than that of the négligence of the défendant company, then, Instead of 
his contributory négligence being a bar to his recovery, you would take the 
amount of damages whlch you found against the défendant company, if you 
so flnd, and compare It with the amount of négligence attributable to Sheeley, 
and set off against the amount you so find, if you so flnd against the défend- 
ant company, this lesser amount of Sheeley's, if you so flnd it and discount 
the damages attributable to the défendant if you find it négligent, in the ratio 
that this lesser négligence on behalf of Sheeley bore to the greater négligence 
on behalf of the défendant company, il you so flnd it négligent" 

W. C. Boyle, of Cleveland, Ohio, for plaintiff in error. 
R. B. Newcomb, of Cleveland, Ohio, and G. M. Skiles, of Shelby, 
Ohio, for défendant in error. 

Before WARRINGTON and DENISON. Circuit Judges, and 
HOLLISTER, District Judge. 

DENISON, Circuit Judge. Sheeley was a locomotive fireman. His 
engineer disregarded cautionary and stop signais, and ran into a train 
standing on the track. The engineer was killed and Sheeley injured. 
He brought this suit under the fédéral Employers' Liability Act (Act 
April 22, 1908, c. 149, 35 Stat. 65 [Comp. St. 1913, §§ 8657-8665]), 
counting on the engineer's négligence, and recovered verdict and judg- 
ment of $6,500. There was clearly évidence tending to show négligence 
by the engineer, and the verdict establishes that fact. The substantial 
question is regarding the effect of Sheeley's conduct 

[ 1 ] The printed rules and what is said to be the recognized practice 
put upon Sheeley the affirmative duty of co-operating with his engineer 
in observing the signais and then in obeying them. It is at least a 
permissible inference from the testimony that when the engineer ran 

^=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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past the (green) signal which directed him to slow down and get hîs 
train under control, and it became évident that lie was paying no atten- 
tion whatever to the caution, it was Sheeley's duty to find out why this 
happened, and to take some action tending to insure that the signal be 
obeyed. The proofs also tended to show that Sheeley did nothing in 
this direction until it was too late. His excuse for his inaction is that, 
although he had seen the green signal shortly before reaching it, antl 
had "called" it to the engineer, he supposed it had been changed to 
white before they passed it, and that the engineer had seen this change ; 
but he had no reason for this supposition, except the fact that the en- 
gineer continued to run at fuU speed as if the signal had been white. 
It is net claimed that the signal was in fact changed ; and this supposi- 
tion is obviously no excuse. If a trainman, who is by rule required 
to insist that the engineer obey a stop signal, may disregard the rule 
merely because the engineer disregards the signal, the rule might as 
well be repealed, and the safety of the public left to the employés' un- 
controlled discrétion. 

[2-4] It was not, upon the trial, con tended (as it was in Penna. Co. 
V. Cole [C. C. A. 6] 214 Fed.. 948, 951, 131 C. C. A. 244) that Shee- 
ley's négligence was of that independent and primary character which 
would make it the sole proximate cause of the collision and bar any 
recovery; at most, the defendant's proofs tended to make a case of 
contributory négligence and thus to diminish the damages. The de- 
fendant was entitled to hâve the jury instructed that, if Sheeley's con- 
duct was of the character which, as we hâve recited, was indicated by 
évidence, such conduct would amount to contributory négligence, and 
was entitled to hâve plaintiff's duty, whether shown absolutely by un- 
disputed testimony, or whether contingent upon disputed proofs or 
inf erences, put before the jury in reasonably definite and concrète form, 
rathef than by vague generalities. To this end, défendant included, in 
its list of 20 requests to charge, 13, each of which said : 

"If you find frcm the évidence [that a specified state of faets existed], 
plaintilï would be guilty of contributory négligence." 

Some of thèse were given, and some denied. We cannot properly 
consider whether those which were denied should hâve been given. 
The record does not reserve such questions. In addition to the 13 re- 
quests on the subject of contributory négligence, there were 2 which 
related to defendant's négligence, 2 on the subject of comparative nég- 
ligence, ail 4 of which were given, and 3 on the subject of négligence 
(not necessarily more than contributory) as a bar, which 3 were not 
given, and should not hâve been. At the conclusion of the charge, de- 
fendant excepted "to the refusai of the court to charge the requests of 
défendant, 1 to 20, both inclusive." Under a literal application of the 
familiar rule that such an omnibus exception is bad, if there is any- 
thing good in the subject-matter which it covers, this exception will 
not support an assignment of error. Garrett v. Pope Co. (C. C. A. 6) 
168 Fed. 905, 94 C. C. A. 334. However, the distinction between such 
an exception and one which should repeat the formula 20 times, once 
for each request, is so purely formai that we should hesitate to disre- 



PBNNSYLVANIA OO. V. SHEELET 905 

gard, for that reason alone, a substantial error ; and we must look fur- 
ther into a situation like this to détermine the real suf&ciency of the 
exception. We hâve repeatedly held that the practice in the state 
courts on this subject need not be followed in the fédéral courts ; and 
the whole purpose of the fédéral rule requiring an exception to the 
charge to be taken before the jury retires is to challenge the attention 
of the court to any supposed mistake of omission or commission, so 
that, if the court thinks proper, it may be corrected before the charge 
is finished. In Coney Island v. Dennan, 149 Fed. 687, 692, 79 C. C. A. 
375, 380, Judge Severens said : 

"It is a well-settled rule that an exception, In order to found a right to re- 
vlew, must be sufficlently distinct to direct ttie attention of ttie court to the 
particular error vvhich is the subject of complaint. A challenge whlch is aim- 
less, and points to nothing in particular, either in what is expressed or omit- 
ted, does not perform the object of an exception. And it is equally well es- 
tablished that when, without spécial request, the court gives an instruction 
which is in the main correct, but requires some modification or addition to 
make it quite so, it is the duty of counsel for the party whose interest re- 
quires modification to ask for It, or challenge the instruction because of the 
defect, and if they fail to do this they are deemed to be content with it" 

This reason for the rule should détermine the limits of its opération. 
If a clear and simple request to charge has been formally submitted, 
and has been, either directly or by omission, refused, fairness to the 
court does not require, and orderly procédure does not permit, that it 
should again be brought f orward and presented ; but if a séries of re- 
quests on one subject has been given in its gênerai aspect, and those 
requests which hâve been omitted, and so impliedly refused, pertain 
only to what may fairly be called the refinements of the concrète ques- 
tion, the judge may well believe that he has given everything worth 
while; and if counsel think otherwise, this underlying principle — fair- 
ness to the trial court — requires that counsel should say so in an in- 
telligible way. The situation in this case was of the character just 
described ; and the gênerai exception to the refusai to give the 20 re- 
quests was as ineffective on principle as it was insufficient in form. 

[5] Defendant's other exceptions to the charge are of the same 
omnibus character: 

"The défendant excepts to the charge of the court In référence to the duty 
of the engineer, and ail the court said upon that subject." 

"Tlie défendant excepts to the définition of contributory négligence given 
in the charge," etc. 

They raise no question for review. See Collins v. United States 
(C. C. A. 8) 219 Fed. 670, 672-675, 135 C. C. A. 342. 

[6] No assignments of error présent any question sufficiently saved 
by exception, save those which refer to the admission of testimony. 
As to thèse, it is enough to say that, in the one instance where the rea- 
son for an objection was stated, the error, if any, was not seriously 
prejudicial, and that in ail other instances the record shows only "Ob- 
jected to." No claim of error can be predicated upon overruling such 
an objection. Prettyman v. United States (C. C. A. 6) 180 Fed. 30, 
and cases cited on page 37, 103 C. C. A. 384; Robinson v. Van Hooser 
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(C. C. A. 6) 196 Fed. 620, and cases cited on pages 624, 625, 116 C. C. 
A. 294. 

[7, 8] However, there is one matter which must be considered "plain 
error," so that it is our duty, under rule 11, to notice it without suffi- 
cient exception or assignment. The case was tried some months bef ore 
the Suprême Court in Norfolk Co. v. Earnest, 229 U. S. 114, 122, 33 
Sup. Ct. 654, 57 L. Ed. 1096, Ann. Cas. 1914C, 172, had formlilated 
the rule o£ damages in cases of contributory négligence, and while the 
rule, as given by the court below to the jury, was in some respects 
more favorable to the défendant than it should hâve been, yet, upon 
the subject of proportioning damages, it can at least be said that the 
jury could not well hâve understood the rule to be as the Suprême 
Court has said it is ; ^ and it seems probable that the jury did not make 
allowance for contributory négligence as the statute requires. There 
must, therefore, be another trial, unless this error can be cured by a 
remittitur. 

[9] In making to plaintiff an offer of conditions upon which part of 
a judgment may stand, we cannot take the place of the jury. We must 
only be sure that no substantial injustice cornes to the party against 
whom the judgment is maintained. If the conditions so fixed seem 
unjust to the plaintifï, he can protect himself by declining to accept 
the oflfer. The utmost which défendant in this case can claim is that 
the jury made no allowance on account of Sheeley's conduct, and so 
that the $6,500 represents the total damages. The négligence of the 
engineer being established according to the theory of the pétition, we 
think there would be no fair room to say that Sheeley's négligence 
should be considered as more than one-half as much as the engineer's, 
or more than one-third of the whole. It follows that if plaintiff de- 
sires to accept a judgment for two-thirds of the amount found below, 
and within 30 days files évidence of that acceptance in accordance with 
our practice, the judgment will be affirmed; otherwise, it will be re- 
versed and remanded for new trial. In either case, the order will be 
without costs. 

1 "He shall not recover full damages, but only a proportlonal amount bear- 
ing the same relation to tbe full amount as the négligence attributable to the 
carrier bears to the entlre négligence attributable to both." 
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ERIB R. CO. V. HURLBUET. 

(Circuit Court of Appeals, Sixth Circuit. April 6, 1915.) 

No. 253L 

1. Tbial ©=420 — Motion foe Directed Verdict — Waiver. 

Défendant waived its exception to tlie overruliug of Its motion for a di- 
rected verdict at the close of plaintiff's évidence by tliereafter introducing 
évidence in its own behalf. 

[Ed. Note.— For otlier cases, see Trial, Cent Dig. § 983; Dec. Dig. 
<g=5420.] 

2. Eailboads <S=>327 — Cbossino Accidents — Liabilitt — Conthibutory Nég- 

ligence. 

A tra vêler who looked for trains as she approaclied a railroad crossing 
was cbargeable witb seeing vvhat there was to be seen by an ordinarily 
prudent person in the exercise of reasonable care, and if she looked at- 
tentively, and failed to see what was plainly to be seen, sbe was négli- 
gent 

[Ed. Note. — For other cases, see Eailroads, Cent Dig. §§ 1043-1056; 
Dec. Dig. ©=327.] 

3. Bailroads <g=324 — Ceossino Accidents — Liability — Contbibutobt Nég- 

ligence. 

Where plaintiff, riding witli her husband as they approached a rail- 
road crossing, was looking out for her own safety and using her own 
eyes and ears for the purpose of deternaining whether trains were ap- 
proachlng whoUy independent of her husband, she was responsible for 
her own Personal négligence in failing to see a train which miglit bave 
been seen by exercising reasonable care while looking. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 1020-1025; 
Dec. Dig. ©=324.] 

4. Négligence ®=»89 — Cbossing Accidents — Contbibutoey Négligence — 

Impute D Négligence. 

Where a driver and one riding with him were both engaged in looking 
and listening for a train as they approached a crossing, the negllgeiice of 
each while so engaged was the négligence of both. 

[Ed. Note. — For other cases, see Négligence, Cent Dig. §§ 130-137; 
Dec. Dig. ©=>89.] 

5. Railroads ©=^350 — Ceossinq Accidents — Actions fob Injuries — Ques- 

tions FOR Jury. 

In an action for injuries to a person struck by a train at a crossing 
from which the tracU could be clearly seen for about 1,500 feet, her tes- 
timony that she looked and listened for trains, and continued to do so un- 
til struck by the train, but did not see it, "because the train was not 
there," was incredible, and did not make a question for the jury, nor sup- 
port a verdict in her favor. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 1152-1192; 
Dec. Dig. <S=>350.] 

In error to tlie District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; William L. Day, Judge. 

Action by Emma Hurlburt against the Erie Railroad Company. 
Judgment for plaintiff, and défendant brings error. Reversed and 
remanded. 

I. T. Siddall, of Cleveland, Ohio, for plaintiff in error. 
W. J. Beckley, of Ravenna, Ohio, for défendant in error. 

iS=For other cases see same toplc à KEY-NUMBER in ail Key-Numbered Dlgests & Indexes. 
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Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
CALL, District Judge. 

McCALIv, Distiict Judge. This case was tried to a court and jury, 
resulting in a verdict and judgment for the plaintiff below (hereinaft- 
er called the défendant). The défendant below (hereinafter called 
the company), brings error. 

At the close of defendant's évidence, the company moved the court 
for a directed verdict in its favor. The motion was overruled, and 
thereupon the company introduced its évidence. At the close of ail 
the évidence, the company renewed its motion for a directed verdict. 
The motion was also overruled, and the company reserved exception. 
This action of the court is made the grounds for the fourth, fifth, and 
sixth assignments of error. 

[1] The company waived the exception taken to the overruling of 
its motion to direct a verdict in its favor, at the close of the évidence 
ofïered by the plaintiff, below, by thereafter introducing évidence in 
its own behalf. Big Brushy Coal & Coke Co. v. Williams, 176 Fed. 
532, 99 C. C. A. 102, and cases cited. This disposes of the fourth 
assignment. 

The fifth and sixth assignments are to the eflfect that the court 
erred, in refusing to instruct the jury to return a verdict for the com- 
pany, upon ail the évidence. Mr. Justice White (now Chief Justice), 
in speaking for the Suprême Court, in Southern Pacific Co. v. Pool, 
160 U. S. 440, 16 Sup. Ct. 339, 40 L. Ed. 485, said: 

"There can be no doubt where évidence Is confllcting tbat It is tlie province 
of the jury to détermine from sucli e'i'idence the proof which constitutes nég- 
ligence, ïhere is also no doubt, where the facts are undisputed * » * 
that the que.stion of négligence is one of law." 

We must therefore consider the évidence to détermine if it is un- 
disputed. If undisputed, then is it of such character as fair-minde.d 
men will honestly di-aw différent conclusions from the facts proven? 
Richmond & Banville Railroad Co. v. Powers, 149 U. S. 43, 13 Sup. 
Ct. 748, 37 L. Ed. 642. _ 

There is only one surviving eyewitness of the accident, and that is 
Mrs. Emma Hurlburt, the défendant in error. Her évidence touching 
the question of contributory négligence is wholly undisputed. The 
évidence relating to the physical surroundings of the place where the 
accident occurred is practically undisputed. The facts are, substan- 
tially as f ollows : 

A buggy, occupied by Mrs. Hurlburt and her husband, was struck 
by one of the company's engines at a point where the highway cross- 
ed the railroad, killing her husband and seriously injuring Mrs. Hurl- 
burt. It occurred about 9 o'clock on the morning of March 1, 1912. 
The weather was clear and cold. The parties resided near the place 
of the collision and were familiar with the surroundings and the train 
schedule. They knew that on this morning the train from the east — 
the one that struck them — was late and had not passed. They were 
traveling along the highway with the curtains of the buggy down, and 
they were wrapped up, as persons would be on such a morning. The 
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highway approached and crossed the railroad at an angle of about 31 
degrees. Thèy were traveling nearly due west. The train approach- 
ed f rom the east, going in a southwesterly direction, and on their right 
side. East from the point of crossing, the railroad was on 'a 1 degree 
curve, and the track could be clearly seen for about 1,500 feet. It 
was a double track and on a fîll. The train was on the track farthest 
from the travelers. They stopped when they reached a point, when, 
sitting in the buggy, they were about 15 feet from the nearest rail of 
the track next to them, and both of them looked east along the track 
and listened for the train, which they knew was late and had not 
passed. They neither saw nor heard it. Thereupon, the husband, 
who was driving, and sitting on the right side of the buggy, started 
the horse, which shortly began to trot. The husband made no other 
effort to ascertain if it was safe to proceed across, but Mrs. Hurlburt, 
through an opening that she made between the curtains of the buggy 
top, on the side or corner next to the track, over which the delayed 
train would run, and for which they were looking, said that she 
watched the track to the east, from the time the horse started until the 
collision ; that she could see the track to the eut, and that she saw no 
train, "because the train was not there." The eut was about 1,500 feet 
east of the crossing. 

[2] Assuming for the moment that Mrs. Hurlburt was driving the 
horse on the occasion in question, and was chargeable with exercising 
that degree of care imposed by law, upon one in charge of a team, and 
driving along a highway, as in this case, could there be any doubt as to 
the conclusions of fair-minded men as to her contributory négligence 
under the f acts stated ? Under the assumed case, it would be her duty 
to look. This she said she did. If she looked, she was chargeable with 
seeing what was there to be seen, by an ordinarily prudent person, in 
the exercise of reasonable care while looking. If she looked atten- 
tively, and failed to see what was plainly to be seen, then she was nég- 
ligent; and if such négligence was a proximate cause of the injury, 
then in such case we think the jury should hâve been told to return a 
verdict for the company. N. P. Railroad v. Freeman, 174 U. S. 379, 
19 Sup. Ct. 763, 43 L. Ed. 1014; I. C. R. R. Co. v. Ackerman, 144 
Fed. 959, 76 C. C. A. 13; Kallmerten v. Cowen, 111 Fed. 297, 49 C. 
C. A. 346; Philadelphia & R. R. Co. v. Peebles, 67 Fed. 591. 14 C. C. 
A. 555. 

[3] It is insisted by counsel for the défendant in error, that Mrs. 
Hurlburt was a passenger on the occasion in question, and that the nég- 
ligence of her husband, the driver, would not be imputed to her. The 
cases cited support the principle announced, and no doubt it is applica- 
ble in a proper case. In this case, however, the défendant in error is 
left to State her own course of conduct, and her évidence, we think, 
clearly takes the case out of the rule contended for. Among other 
things she said: 

"I had crossed this crossing a great many times. As we approached that 
crossing, my husband and I spoke of the faet that train 3 had not passed. 
As we approached, I dld keep a lookout for this train, Independent of my 
husband. I certainly was keeping a lookout for train 3 from the time that 
I came in sight of the crossing, and I expected to keep a lookout for the train. 
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and this was entirely Independeiit of what my husband would do along that 
same Une, so far as I was coucerned." 

And again : 

"I looked up 'the track. AU the time f rom the time we stopped the buggy, 
which was about 15 feet, or not more than 15 feet from the flrst rail, untll 
tlie horse aud buggy was driven upon the track. I looked ont tlirough the 
opening that I made in the curtains. I didn't see the traiu because the train 
was not there. * » * i didu't say to hini to drive on aud I would keep 
watch through there, but he knew that I was looking at the back, the same 
as he had loolîed too, before. * * * When we got upon the flrst track, 
that is when the horse was on the first track, I was lookiug ont through the 
opening between the curtains, and so far as I know, I was lookiug out when 
we were struck. That is the last I remember." 

Thus it appears that she had voluntarily entered upon the task of 
looking out for her own safety, and, if her évidence is to be believed, 
she was using her own eyes and ears for that purpose, wholly independ- 
ent of her husband, and was tlierefore responsible for her own Per- 
sonal négligence. Cotton v. Willmar & Sioux Falls Ry. Co., 99 Minn. 
366, 109 N. W. 835, 8 L. R. A. (N. S.) 643, 116 Am. St. Rep. 422, 9 
Ann. Cas. 935 ; Rebillard v. Minneapolis Ry. Co., 216 Fed. 503, 133 
C. C. A. 9. 

[4] If both of them were engaged in looking and listening for a 
train, as they evidently were, then the négligence of each, while so en- 
gaged, must be regarded as the négligence of both of them. Railroad 
V. Kistler, 66 Ohio St. 327, 64 N. E. 130. So that from any view that 
we take of the undisputed évidence of the défendant in error, it fol- 
lows that she is chargeable with her own négligence on the occasion 
in question. Was she guilty of négligence, if she looked and listened 
as she testified? 

[5] The Suprême Court of Indiana has thus clearly stated the rule 
that the testimony of a plaiotiff, injured at a railway crossing by col- 
lision with a train, that he looked and listened, "is not sufficient to sup- 
port a verdict in his favor if the physical facts are such that, if he did 
look and listen attentively, he must hâve heard or seen the approach- 
ing train in time to escape injury therefrom." P., C, C. & St. L. v. 
Fraze, 150 Ind. 576, 50 N. E. 576, 65 Am. St. Rep. 377; see, also, 
American Car & Foundry Co. v. Kindermann, 216 Fed. 499, 132 C. C. 
A. 577. Mr. Justice Harlan, speaking for the court in Union Pacific 
Ry. Co. v. McDonald, 152 U. S. 283, 14 Sup. Ct. 627, 38 L. Ed. 434, 
said : 

"Upon the question of négligence the court may wlthdraw a case from the 
jury altogether and direct a verdict for the plaintifC or the défendant as the 
one or the other uiay be proper, where the évidence is uudisputed or is of 
such conclusive cliaracter that the court, in the exercise of a sound judicial 
discrétion, would be compelled to set aside a verdict returned in opposition 
to it." 

The substance of the évidence of the défendant in error is that, al- 
though she looked and listened at a time and place where and when she 
should hâve seen or heard the train, she was ignorant of the fact that 
it was bearing down upon her, because she neither saw nor heard it. 
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In the case of Williams v. Choctaw, Oklahoma & Gulf Railroad Co., 
149 Fed. 106, 79 C. C. A. 148, this court said : 

"If accident cornes, and he pleads ignorance, he must show Ms ignorance 
was not only actual, but excusable" — citing cases. 

It challenges human credulity to be asked to believe that Mrs. Hurl- 
burt looked and listened, as she says that she did, and neither saw nor 
heard the train that smashed into her buggy and wrought siich havoc. 
There is no évidence that tends to explain why she did not see the 
oncoming train. Her own testimony explodes every theory upon which 
to predicate an explanation that would tend to excuse her. Indeed, it 
is so improbable that it does not afford a scintilla of évidence upon 
which to go to the jury. 

We are of opinion that it was error to refuse the company's motion 
for a directed verdict at the close of ail the évidence. 

There are other errors assigned,, which we do not deem necessary to 
consider, since they may not arise upon another trial. 

For the reason stated, the case must be reversed and remanded for 
a new trial, with costs. 



HUBLBTJRT et al. v. ERIE R. CO. 

(Circuit Court of Appeals, Sixth Circuit April 6, 1915.) 

No. 2532. 

Eaileoads ®=>335 — Cbossino Accidents — Liabilitt — Conteibutoet Négli- 
gence. 

The contrlbutory négligence of a person struck by a train at a crossing 
barred a recovery, whether or not the railroad company was négligent. 

[Ed. Note.— For other cases, see Eailroads, Cent Dig. §§ 1028, 1084, 
1086-1088; Dec. Dig. <@=»335.] 

In error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio; William L,. Day, Judge. 

Action by Guy Hurlburt and another, administrators with the will 
annexed of Sage Hurlburt, deceased, against the Erie Railroad Com- 
pany. Judgment on a directed verdict for défendant, and plaintifîfs 
bring error. Affirmed. 

W. J. Beckley, of Ravenna, Ohio, for plaintiffs in error. 
I. T. Siddall, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
CALL,, District Judge. 

McCALL, District Judge. In this case the plaintiffs, as adminis- 
trators of Sage Hurlburt, sue the défendant for negligently running 
its engine and train of cars, against and over him, resulting in his 
death. At the close of plaintiffs' évidence, the court below directed a 
verdict in favor of the défendant. Plaintiffs excepted and sued out a 
writ of error to this court. 

The only error assigned that need be noticed goes to the action of 
the court in directing a verdict for the défendant. The facts and cir- 

.®=3For other cases see sarae toplc & KBY-NUMBEH In ail Key-Numbered Digests & Indexes 



912 221 FEDERAL RBPOETEB 

cumstances incident to the death of Sage Hurlburt, are fully stated in 
the opinion of the court, in Eric Railroad Co. v. Emma Hurlburt, No. 

2531, 221 Fed. 907, C. C. A. , handed down to-day. We deem 

it unnecessary to restate them. It is sufïïcient to say that the reasons 
given for the conclusion reached in that case, applied with equal, or 
even greater, force hère. The undisputed évidence is that while Sage 
Hurlburt was driving a horse and buggy along a highway, at a point 
where it crossed defendant's railroad, he negligently attempted to 
cross the track and was killed by a moving train. 

We must not be understood as holding that the railroad company 
was free from négligence. It is not necessary to décide that question, 
since the négligence of the deceased, if a proximate cause of the 
accident, bars the right of recovery. We think that it was not error 
in the court below to direct a verdict for the défendant. 

AfSrmed, with costs. 



OHESBROUGH v. WOODWOETII. 

(Circuit Court of Appeals, Sixth Circuit. April 6, 1915.) 

No. 2034. 

1. Banks and Banking <S=>254— Actions Agatnst Directors — Sufficienct 

OF Evidence. 

lu an action agalnst a director In a national bank for damages sus- 
taiiied by a person induced to buy stock in such bank In reliance on 
puMisbed reports of its condition which included as assets a large 
amoiint of worthless loans, évidence held insutiicient to make a question 
for the jury as to defendant's knowledge at the tlme the reports were 
made and publlshed of the worthlessness of any part of the loans in 
excess of the amouut written ofC as worthless, a little more than a year 
thereafter. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. §§ 950- 
957 ; Dec. Dlg. ©=j254.] 

2. Banks and Banking cS=254 — Actions Against Dibectobs — Admissibœli- 

TY OF Evidence. 

In such action, évidence that other directors of the bank personally 
believed the loans to be well enough secured so that they were mostly 
good, was properly excluded, as it was defendant's bellef, and not what 
the other directors believed, that was in issue, and his conclusions would 
be based on the extent to which hls persoual confidence in the borrow- 
er was iinpaired ; the extent of hls knowledge of the borrower's assets 
from other sources than the borrower, his expert knowledge of the busi- 
ness of the borrower, and his resulting sklll in valuing the assets of 
such a business, and his individual tendency to look on the brlght or dark 
side of the matter, aud with respect to niost of thèse éléments it could 
not be assumed that he was In the same situation as the other directors. 

[Ed. A'ote. — For other cases, see Banks and Banking, Cent. Dig. §§ 
050-957 ; Dec. Dig. <g=254.] 

In Error to the District Court of the United States for the Eastern 
District of Michigan; Arthur J. Tuttle, Judge. 

Action by Frank T. Woodworth against Frank P. Chesbrough and 
another. Judgment for plaintiff, and the défendant named brings er- 
ror. Affirmed, on condition that plaintiff file remittitur. 

(@=5Por other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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T. A. E. Weadock, oi Détroit, Mich., for plaintiff in errer. 
E. S. Clark, of Bay City, Mich., for défendant in error. 
Before WARRINGTON, KNAPPEN, and DENISON, Ci^Tciiit 
Judges. 

DENISON, Circuit Judge. The broad questions regarding the right 
of action in this case were considered and decided by this court upon 
a former writ of error. 195 Fed. 875, 116 C. C. A. 465. It is unnec- 
essary to restate the facts. It then appeared that the jury had found 
a verdict upon the theory that défendants, as directors of the bank, had 
become subject to a duty to charge off from the books of the bank the 
sums of $233,000 and $70,000, which were, in fact, ultimately lest by 
the bank upon liquidation of the Maltby and Brotherton debts, respec- 
tively; and it is this réduction of the directors' duty in this respect to 
terms of dollars to which we propose to refer as the "basis" of recov- 
ery. We held that, for lack of proof, the Brotherton loss must be ex- 
cluded from such basis, that the proof fairly tended to support the 
$135,000 basis as to the Maltby loss, but that beyond this sum the proof 
as to the Maltby loss was too conjectural and spéculative to support a 
verdict. We reached this conclusion, because the proofs tended to 
show that défendants, during 1903, either in fact knew or must be 
charged with knowing that a large share of the Maltby debt was bad, 
and because, while there was nothing definite to show how much was 
then known to be worthless, the fact that the directors did, within the 
next year, charge ofï $135,000 was sufficient to couvert mère conjec- 
ture into reasonable inference, and so the verdict had support up to the 
$135,000 basis, and not beyond. We found ourselves unable to accept 
plaintiff's offer of remittitur and to affirm the judgment to the extent 
of this basis, because of other errors which entitled the défendant to 
a new trial of the main issues. 

Upon the second trial, the plaintifif abandoned any claim to recovery 
dépendent on the Brotherton loss ; and with regard to the Maltby debt, 
plaintiff claimed and recovered a verdict upon the basis of $200,000, 
being $65,000 in excess of the basis which, if our former décision be 
accepted, it must be conceded the proof tends to support ; and défend- 
ant Chesbrough, after severing McGraw, alone brings error. Instruc- 
tions given to the jury to guide it in reaching the basis of recovery. 
were substantially in harmony with the rules which we indicated ; and 
so the question is whether new évidence on the second trial justified at 
ail the jury in finding the whole or any part of this $65,000. 

[1] There is only one substantial différence in this respect between 
the records on the two trials. Upon the first trial, it appeared that 
the bank directors had taken possession of the Maltby business, were 
engaged in its liquidation and were bound to know there would be a 
large loss, and that the total loss actually resulting several years later 
was $233,000. There was nothing to fix upon the directors knowledge 
during 1903, of spécifie values of items of Maltby property, leading up 
to actual total value of the Maltby assets. On the second trial, it ap- 
peared that early in November, 1902, Maltby pregented to the bank 
his complète inventory and statement, made as of October 31, 1902, 
221 F.— 58 
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and showing assets of $597,000, and liabilities of $412,000 and "net 
présent worth," $185,000; that the directors appointed défendant Mc- 
Graw to make an investigation of the Maltby assets, and that McGraw 
made an inventory called a "report," the date of which should pre- 
sumably be assumed to be about the middle of December, in which 
report he gave his own estimate of certain values, and which values, as 
far as they are comparable with figures in the Maltby inventory, aver- 
age much smaller. Plaintiff submitted to the jury and présents hère an 
elaborate analysis and computation in the nature of an argument that 
the McGraw report tends to show that the assets were worth not more 
than $204,000, and hence that, instead of a surplus, there was a déficit 
of $208,000. In argument to the jury, plaintiff abated thèse figures 
$8,000 for possible uncertainties, and so reached the $200,000 basis 
which the jury accepted. 

We think there was évidence fairly indicating that the McGraw re- 
port was known to Chesbrough, and so there is presented the sharp 
question whether that report substantially tended to prove the $200,- 
000 basis. We appreciate the caution with which an appellate court 
must approach such a question under a writ of error; and we realize 
that such a verdict must not be declared unsupported by any évidence, 
unless the proposition is one upon which reasonable minds cannot dif- 
f er. At the same time, we realize that directors who, perhaps without 
any fault on their part, find their bank confronted with an enormous 
loss, may be compelled to choose between precipitating a panic and 
ruining the bank if they make fuU and public disclosure, and, on the 
other hand, by graduai disclosure, saving the bank from collapse and 
retrieving part of the loss ; that this is a hard choice ; and that while 
this hardship cannot bar the statutory resuit of their proved violation 
of law, yet it entitles the directors not to be condemned upon mère 
guesswork and surmise years after the event, when the earHer duty in 
the face of then existing uncertainty is so likely to be judged by the 
certainty later developed. Thèse considérations justified us in hold- 
ing the verdict excessive on the former trial, and they justify us in ad- 
hering to the same point of view. From this point of view, we are 
compelled to think that the McGraw report is legally insufficient to 
hâve its claimed effect. It does support the inference that the directors 
were put on notice regarding tîîe reliability of the Maltby inventory, 
and it might support the inference that Chesbrough was négligent in 
not then ascertaining that the loss would be as great as it proved to be ; 
but such négligence is not the issue. To this plaintiff, Chesbrough is 
liable only for that conduct which is practically équivalent to inten- 
tional misleading; and évidence well supporting a charge of négli- 
gence may hâve no légal tendency to support a finding of intentional 
or reckless wrong. 

We hâve reached this conclusion after study and analysis of the 
McGraw report as compared with the Maltby inventory. It, would un- 
duly extend this opinion to go much into the détails of this comparative 
analysis. It is sufficient to notice, among other things: That plain- 
tiff's theory requires a finding that the directors knew the Maltby as- 
sets would realize less than 45 per cent, of Maltby's figures ; that there 
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was an interval of time between Maltby and McGraw during which 
shipments had been continued, of which shipments or their proceeds 
the McGraw list takes no account and which there is reason to think 
might reach $30,000 ; that the two are, in many respects, incapable of 
comparison ; that the McGraw inventory does not, on its face, purport 
to be and is not shown to hâve been complète ; that it (seemingly) 
wholly omits any référence to the stock on hand in the two main yards, 
which two items, by the Maltby inventory, amount to $153,000; that 
it wholly omits any référence to other classes of property inventoried 
by Maltby at $201,000, and as to which it is proved only that they did 
not hâve the Maltby stated value, but the actual value of which is lef t 
to surmise ; that items amounting to many thousands of dollars f ound 
in McGraw's détail sheets are omitted f rom his recapitulation, etc. We 
therefore hold that the submission to the jury should hâve been limited 
to the $135,000 basis. Traveling through such uncertain footing, the 
présence of a reasonably safe spot to stand on emphasizes the danger 
of trying to stand any wh ère else. 

In reaching this conclusion, another feature has distinct force: 
After plaintiiï became a director, and while the bank continued to carry 
and report as assets ail the Maltby paper above $135,000, plaintiff 
joined in thèse reports. We held that this did not amount to an estop- 
pel, but was in the nature of an admission having evidential force. 
The McGraw report, which is said to establish knowledge against Ches- 
brough, became part of the books and papers of the bank, and was 
presumptively known also to Woodworth when he signed the reports 
of 1905. By so much is the évidence against plaintiff stronger than 
it was before, and by so much more does it seem probable that he is 
himself guilty of the same kind of conduct upon which he relies to 
establish his claim against Chesbrough. This increases the necessity 
that his case should be supported by testimony clearly fit to induce 
conviction rather than by vague inferences; and this considération 
alone is enough to put this case almost in a class by itself as to the de- 
gree of proof required to justify submission. 

[2] Several assignments of error raise in one form or another the 
theory that défendant could be liable under the déclaration only for 
the affirmative action of the board, or only if the board as a body did 
or omitted something against the duty of the boand as a body. In the 
main, thèse contentions are sufficiently disposed of by the previous 
opinion ; but they présent also the spécifie complaint that the other 
directors, not défendant, were not allowed to testify that they person- 
ally believed the Maltby paper to be well enough secured, so that it 
was mostly good. The issue was, in this particular respect, not what 
they believed, but what Chesbrough believed. It often might well be 
that what one director believed would bave some relevancy, in a pop- 
ular and even in a légal sensé, upon the question of what another di- 
rector believed ; but that cannot be the rule, in a situation like this. 
The conclusion which a director would form about the value of the 
Maltby assets would dépend upon many éléments — among them (1) 
the extent to which his personal confidence in Maltby was impaired ; 
(2) the extent of his knowledge about the assets and f rom other sources 
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than Maltby; (3) his expert knowledge of this particular brandi of 
lumber business, and his resulting skill in valuing the assets of a going 
business ; and (4) his individual tendency to look on the bright or the 
dark side of the matter. Perhaps it could be assumed that Chesbrough 
was in the same situation as the other directors as to the second above 
recited élément ; there can be no such assumption as to the other three. 
We think the trial court was right in confining the testimony of the 
other directors to their acts, and in refusing to permit them to déclare 
their state of mind. 

A very large number of assignments of error is presented. Those 
which do not raise the same questions disposed of on the former hear- 
ing we hâve examined, and we do not find that any one of them is based 
on prejudicial error. In so far as they do raise again the same ques- 
tions which we hâve once determined, we assume that they are now 
only intended properly to shape the record for review by the Suprême 
Court. 

If the plaintiff, within 30 days from the filing of this opinion, files 
in the court below his written élection to reduce the judgment by the 
sum in which it exceeds the $135,000 basis, and files in this court a cer- 
tified copy of such remittitur, the judgment, as so modified, will be 
afiirmed; otherwise, and for the reasons stated, it will be reversed, 
and the case remanded for a new trial. In either case, Chesbrough 
will recover the costs of this court. The plaintifif, if he desires to 
abate, should prépare and give to the défendant a statement showing 
his basis of apportionment and interest computation; if counsel do 
not agrée upon this resuit, the matter can be summarily submitted to us. 
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PRENDERGAST 00. et al. v. DTJGGAN et al. 

(Circuit Court of Appeals, Sixth Circuit Marcli 2, 1915.) 

No. 2522. 

1. Adverse Possession <S==>104 — Possession Wituout Coloe of ïitlb — Pre- 

SUMPTION OF Tnxjœ. 

Under the law ot Tennessee, actual and continuons possession of land 
for 20 years, whether or not under color of title, is at least presump- 
tive évidence of title. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dig. §§ 595- 
602; Dec. Dlg. <S=j104.] 

2. EsTOPPEX, <®=>70 — Equitable Estopfel — Grounds. 

Complainant had presumptive title to a tract of land in Tennessee by 
Inheritance from her father, who had been long in possession, although 
apparently without any paper title. She and her husband moved on the 
land, but remained only two weeks, and never resumed possession; the 
land being then of small value. Five years later her stepfather and her 
mother joined in a conveyance of the land, and their grantee and his suc- 
cessors remained in possession for 29 years, when complainant brought 
suit to recover the land, which had been much improved and had largely 
increased in value. During ail this time complainant and her husband 
had lived in the vicinity, knew of the conveyances, possession, and im- 

,<g:=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & ludexe» 
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provements, but eomplalnant had asserted no clalm. Held that both 
claims of tltle being based on presumptlons only, arising from possession 
without color of title, complainant's apparent abandonment created an 
estoppel wMch In equity barred ber recovery. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 183-187 ; Dec. 
Dig. (S=>70.] 

3. HUSBAND AND WlFE lg=362 ESTOPPEL MaBBIED WOMEN. 

Tlie fact tbat a married woman is exeinpted from tbe opération of the 
statute of limitations governing actions of eiectment does not save her 
from the effect of an estoppel which would bar ber right to recover the 
land in equity. 

[Ed. Note.— For other cases, see Husband and Wife, Cent. Dig. §§ 282- 
284, 363 : Dec. Dig. (®=>62.] 

Appeals from the District Court of the United States for the South- 
ern Division of the Eastern District of Tennessee; Edward T. San- 
ford, Judge. 

Suit in equity by Martha Jane Duggan, by W. L,. Kinser, her next 
friend, against George P. Wetmore, the Prendergast Company, and 
H. H. Duggan, with cross-suit by the Prendergast Company and 
George P. Wetmore against Martha Jane Duggan and husband. De- 
cree for défendants, and cross-complainants and complainant appeals. 
Affirmed. 

The 100 acres of land in controversy, occupied in 1910 by the Prendergast 
Company, Is clainied by Mrs. Duggan as the sole heir of her father, Robert 
Grigg, who died in 1864, who had occupied at least some part of the laud 
siuce 1845, and who had succeeded to the rights of his father, an occupant 
since 1829. He left him surviving only his daughter and his widow, Sarah 
Grlgg. She later married Benjamin E. Cass and went to llve upon his farm 
some 10 miles away, and the daughter, then about 8 years old, practically 
became and grew up as the younger sister of the Cass children by his former 
marriage, and in ail respects a member of the Cass family. Mr. Cass exer- 
cised supervision over the land in question, and rented it out to successive 
tenants, until 1S81. In 1876 thls daughter had married H. H. Duggan, and 
she and her husband had gone to make their home upon this 100 acres. They 
stayed only tvyo weeks. The buildings were poor, the land, so far as cleared, 
very llght or exhausted, and the place vras of little value, so that they de- 
clded not to try to make a living there, and moved bâck near Mr. Cass. He 
was providing each of his own children with a farm as each married, and in 
1880 he deeded to Mr. and Mrs. Duggan a farm near his own, and they lived 
there for several years, and in the vlcinity always thereafter. The consid- 
ération expressed in this deed is love and affection and $200, the place was 
worth about $700, and the places given to the other children had been worth 
about $300 each. Herein lies the basis for the claim now made, but denled, 
that the 100-acre tract was taken over by Mr. Cass as the $200 considération 
named in this deed. No transfer thereof was ever made to him by his wife 
or by Mrs. Duggan, so far as appears. Ail existing county records were 
burned in 1895. 

In 1881 Mr. and Mrs. Cass deeded the 100 acres to one Harrison by a deed 
which was, practically, little more than a quitclalm ; it warranted only 
against the acts of the grantors and those daiming under them. Harrison 
moved upon the property, and he and his successors in title held continuous 
and actual possession until 1891, when it was conveyed by warranty deed to 
the parties who afterwards organized the Prendergast Company, to whicli 
It was formally conveyed in 1909. In 1910 Mrs. Duggan commenced an eject- 
ment suit in the state chancery court, making the Prendergast Company a 
défendant. The company removed the case to the court below and there flled 
a bill asking to bave its own title quieted. The court below thought that 

^=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Mrs. Duggan's tltle was not establlshed, that defendant's title was made ont 
by the presumptlon of grant resting on more than 20 years' possession, sind 
aecordlngly dismissed Mrs. Duggau's bill and made a decree quleting de- 
fendant's title. She brings this appeal from both decrees. 

Arthur Traynor, of Cleveland, Tenn., for appellants. 
J. B. Sizer, of Chattanooga, Tenn., for appellees. 
Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
1. It is the settled Tennessee rule that 20 years of possession, actual 
and continuons, and whether or not under color of title, "is regarded 
in law as évidence of title and seisin in f ee, and it supplies the absence 
or loss of grant." Cannon v. Phillips, 2 Sneed (Tenn.) 211, 213. From 
the numerous Tennessee cases involving this rule, it is not very clear 
whether the resulting presumption of title in the occupant is practically 
conclusive or is disputable; but we assume, as the basis of the con- 
sidération of this case, that it is disputable. We are not now speaking 
of that "title in fee" which "vests" by only seven years' possession 
under a recorded conveyance. Shannon's Code, § 4456. 

In 1910 the Prendergast Company was entitled to claim the benefit 
of the presumption. It and its predecessors in the chain of title had 
been in unbroken and actual possession since 1881 — 29 years. The 
évidence of such possession is not wholly convincing, but both the char- 
acter of the évidence and the nature of the possession are about as sat- 
isfactory as could be expected, with such a property as this was. The 
question, then, must be whether there is any compelling reason why 
this prima facie title in the Prendergast Company should not be given 
efifect. 

2. We are inclined to give Mrs. Duggan the benefit of some dotibts, 
and to hold that when ail possession in her right ended — say, upon the 
deed to Harrison, in 1881 — she was entitled to the benefit of the same 
presumption from possession for more than 20 years (but not for any 
period under a recorded conveyance),^ and that, if seasonably asserted, 
the Grigg title would then hâve prevailed against Harrison or his gran- 
tees. Whether or not this conclusion would be adopted, if it were con- 
trolling, we proceed with the case upon that theory. 

3. Hère are two conflicting presumptions, leading to contrary re- 
sults. Which is superior? It must be remembered that Mrs. Duggan 
shows no grant in f act from the state, nor any possession which by stat- 
ute gives her a title ; if she did, there would be démonstrative proof 
against mère presumption; but hère are presumptions only. One is 
earlier, and, for that reason, stronger, but is weakened by 30 years of 
nonaction. The other is later, but is joined to and aided by actual pos- 
session. If this appeal présentée a question of bare légal rights, as 

1 There is évidence which we mlght aecept that a deed (now lost) was made 
by Mrs. Duggan's uneles to her father, and that it bore some oflicial certifi- 
cate, but that It informingly described the laud or that it had been duly re- 
corded in the proper couuty is too much dépendent on vague recollection to 
support a judgment overturning nearly 30 years' undlsputed possession. 
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upon an éjectaient suit, we would hâve to détermine whîch would be 
superior in law; but, for reasons to be stated, we think the case is 
governed by équitable considérations peculiar to its facts, and the ab- 
stract question just stated is not necessary to be determined. 

4. The jurisdiction of the state court in equity, and of the United 
States District Court on its equity sida to entertain what was, in prac- 
tical eiïect, the ejectment suit brought by Mrs. Duggan against the 
Prendergast Company, was not challenged in either court, nor has it 
hère been questioned. Some Tennessee décisions indicate that where 
the husband has been guilty of lâches which might bar a suit to recover 
his wife's estate of inheritance, to which suit he would be a party 
plaintiff, and where she is not herself afïected by such lâches, she 
may file a bill in equity to protect and recover her estate. Upon this 
theory plaintiff 's suit in equity must be planted; and we adopt that 
theory for the purposes of the opinion. 

[2] 5. Plaintiff invokes the aid of equity and must submit to équi- 
table principles. Défendant, by its bill to quiet its title, rightfully seeks 
the sanie jurisdiction and becomes subject to the same rules. The 
question then really is : Which of the two presumptions named in the 
second preceding paragraph ought to prevail over the other — not ac- 
cording to arbitrary légal rule, but in a court of equity and according 
to its principles? Ail conclusions on this subject are colored by the 
initial fact that Mrs. Duggan and her husband abandoned the property 
in 1876, and declared their belief that it was then practically worthless. 
From that time until 1881, Mr. Cass collected what little rental or in- 
come there was. In 1881, he sold it to Harrison in payment of some 
judgment against Mr. Cass' sons, and for $300, payable $100 down, 
$100 in one year, and $100 in two years. Cass died in 1882. Mr. and 
Mrs. Duggan knew of this transfer to Harrison. Mr. Duggan was one 
of the administrators of the Cass estate, and joined in closing it up. 
No suggestion of claim on account of rentals collected, or of objection 
to the sale or of claim against the estate on account of the sale, was 
ever made. Mr. Duggan was a man of intelligence, holding some local 
offices ; he could f ully comprehend what was done ; it would be nat- 
ural that Mrs. Duggan should be fuUy informed from time to time on 
everything that occurred; and there is no claim that she was not. 
They continued to live in the vicinity. They knew that this 100-acre 
tract was continuously occupied, and from time to time sold, under the 
title initiated by the Cass deed. They must hâve known that about 
1891 a railroad was built through the property, thus increasing its 
value, and that, running over the period of four or five years before 
suit was commenced, a valuable sawmill plant had been built and some- 
thing of a town had grown up on the land. During ail this period, 
they made no claim to the land, and did or said nothing indicating that 
they thought they had any claim — with one exception. After the rail- 
road was built, Mr. Duggan consulted several lawyers on the subject. 
He found no one who would take up the case — whether because the 
Duggan title was thought incapable of sufficient proof, or because de- 
fendant's title was thought unassailable through long possession, does 
not appear. After thèse spasmodic efforts, running over perhaps two 
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or three years, and notice of which is not shown to hâve come to any 
occupant of the land, the subject was again dropped until this suit was 
commenced, and during the last interval the most valuahle improve- 
ments v/ere made. 

The record strongly indicates that there was some arrangement or 
understanding between Mr. Cass and Mr. and Mrs. Duggan, by which 
Mr. Cass was to treat the 100-acre tract as his. It seems difficult other- 
wise to reconcile his conceded integrity and high character with the 
making of the deed and with Mr. and Mrs. Duggan's entire acquies- 
cence; but we can hardly say that any definite contract on that subject 
is shown by the necessary prépondérance of proof. However that 
may be, and whether their conduct was due to the beHef that Mr. Cass' 
deed had been rightful, or to the conviction that the property was not 
worth the trouble and expense of reclaiming, their conduct surely 
évinces a deliberate élection to abandon whatever claims they had, and 
to acquiesce in the ripening and perfecting of the adverse rights. If 
this élection was not at first irrévocable, it became so on the final drop- 
ping of the subject after the unsuccessful efforts to get the claim pros- 
ecuted and on the great improvements thereafter made by défendant. 

It appeared without dispute that the more immédiate grantors of the 
Prendergast Company bought the property for a valuahle considéra- 
tion and in express reliance on the fact of the long-continued posses- 
sion, sufficient to make an unassailable title. Under thèse circum- 
stances, to permit the Duggan title to be asserted and to give to lier the 
ownership of ail the valuable improvements (said to be the necessary 
resuit under Tennessee laws), would be to approve a resuit equal almost 
to an active f raud against the occupant. 

It is clear that an équitable estoppel resulting from an active fraud 
may be asserted against a married woman as if she were sole (Gal- 
braith V. Lunsford, 87 Tenn. 89, 9 S. W. 365, 1 L. R. A. 522 and cases 
cited) ; but how far and when the légal title to real estate may be 
divested by that estoppel which results only from silence when one 
ought to speak, is a vexed question (see, e. g., Brant v. Virginia Coal 
Co., 93 U. S. 326, 23 L. Ed. 927; discussion of the same in Galbraith 
V. Lunsford, supra, 87 Tenn. 104, 9 S. W. 365, 1 L. R. A. 522 et seq. ; 
Fletcher v. Fuller, 120 U. S. 534, 7 Sup. Ct. 667, 30 L. Ed. 759. We 
content ourselves with holding that the équitable considérations which 
we hâve recited must, in a court of equity, impel the conclusion that 
Mrs. Duggan's mère presumption of title, apparently long abandoned 
and in every respect a stale claim, cannot prevail over the occupants' 
presumption and évidence of title founded on existing and 30 years' 
continued undisputed possession. 

[3] 6. The Tennessee statute of limitations applicable hère in favor 
of défendants (Shan. Code, § 4458) bars an ejectment suit in seven 
years; but from the bar of that statute a married woman is exempt. 
There is seeming anomaly in observing that by this statutory exception 
Mrs. Duggan is protected against the extinction of her légal title by 
adverse possession, and yet holding that her right is destroyed by what 
may happen during that same lapse of time. This anomaly is only 
superficial. As long ago as 1854, in Cannon v. Phillips, supra, the Ten- 
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nessee Suprême Court warned against "confounding the doctrine of 
presumption with the statute of limitations — things which in their na- 
ture are very différent." This essential différence is clear enough hère. 
The statute of limitations (if it reached her) would bar Mrs. Duggan's 
right in seven years, regardless of ail équitable considérations or of 
any préjudice to défendants, and even if she had no actual knowledge 
of the adverse possession, or even if, with knowledge, she had been 
continually and publicly claiming title and threatening to bring suit. 
The rules of presumption and of abandonment in analogy to équitable 
estoppel, as hère appîied, bar her from asserting a claim, itself based 
merely on presumption, and after she has kept silence for more than 
20 years, though good faith and fair dealing required that she should 
speak. The exception to the statute saves a married woman from the 
conséquences of not doing promptly what she could not, in her own 
name, do at ail, viz., bring suit at law ; but neither by Tennessee com- 
mon law nor by Tennessee statute does coverture exempt a married 
woman from the natural conséquences of such conduct, in a matter 
outside of the statute. To Galbraith v. Lunsford, supra, may be added 
Harris v. Smith, 98 Tenn. 286, 39 S. W. 343, to the effect that her 
active misleading or équivalent gross négligence will bar her légal right, 
and, a fortiori, demonstrating that it will turn the scale in equity. 

7. It is undoubtedly the rule that, where défendant in ejectment 
claims under a later deed from one who has conveyed to plaintiff, de- 
fendant is estopped to dispute plaintiff's title. Mrs. Duggan seeks the 
benefit of this rule, because the Prendergast Company claims that the 
Duggan title had passed to Cass, and passed from him by his deed. 
Clearly the rule does not hère apply. A défendant does not make such 
a claim at the péril of losing ail other défense if that one fails; so 
hère, if the Prendergast Company established its right to the Duggan 
title through Cass, that would be the end of the case ; failing to do so, 
it may assert its own title by mère long possession and presumption. 
There is nothing inconsistent in the successive or alternative use of 
thèse positions. 

No point is made hère, nor apparently was in the court below, upon 
the fact that Mrs. Cass lived until after the suit commenced, and that, 
as she was entitled to a life interest, those claiming under her deed 
would not be presumed to hold adversely to Mrs. Duggan, the rever- 
sioner. We understand counsel to agrée that in Tennessee such an in- 
terest as she had before assignment of dower cannot pass by deed ; but, 
whatever effect this considération might hâve in applying the statute 
of limitations, we think that this record shows it is immaterial to the 
questions which we find hère controlling. 

The decrees in both cases are affirmed, with costs. 
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NATIONAL LEATHEE CO. v. EOBERTS. 

(Circuit Court of Appeals, Sixth Circuit. March 2, 1915.) 

No. 2523. 

1. COEPOBATIONS <®=>80 StOOK SUBSCBIPTIONS OBTAINED BT MIS8BPKKSEN- 

TATION— GKOUNDS POK KESCISSION. 

Where a corporation, as an inducement to purchase its preferred stock, 
offiered as a bonus to subscribers an equal amount of conimon stock, a 
false représentation to couiplainant that preferred stock oûered to him 
and whicU he bought had been contracted by a prior subscriber, who in- 
sisted on retaining liis commou stock, wlien in fact tlie stock ofiered was 
treasury stock, was not ground for rescission of liis subscription, sinee 
the misrepresentation did not tend to iuduce liis subscription, but tbe 
contrary. 

[Ed. Kote.— For other cases, see Corporations, Cent Dlg. §§ 244, 246- 
264, 1407, 14071/2 ; Dec. Dig. (®=>80.] 

2. Equitt i®=»42 — JuBisDicTioN — Waiver or Objections. 

Where a suit in a fédéral court is within a recognized liead of equity 
jurisdiction, tlie question wbetber it is rlghtfully brouglit on the equity 
sida will not be raised by tlie court on its owu motion, but must be pre- 
sented by tlie défendant at tlie first opportunity. 

[Ed. Note.— For otlier cases, see Equity, Cent. Dig. §§ 119, 120; Dec. 
Dig. <®=342.] 

8. COEPOBATIONS lS=>80 STOCK SUBSCBIPTION INDUCED BT MlSREPKESaNTA- 

moN — Grocnds fok Kescission. 

While an untrue représentation tàat ail or a certain amount of the 
stock of a corporation has beeu subscribed may justify a rescissiou of a 
subscription contract so induced, it is not ground for rescissiou where 
it was immaterial, as where it was so nearly the trath that no loss re- 
sulted to the subscriber. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 244, 246-264, 
1407, 1407y2 ; Dec. Dig. «S^SO.] 

4. CoBPOBATioNS <g=380 — StoOK Stjbscbiption Induced by Miseepkesenta- 
Tiojî — Gbounds roB Kbscission. 

A false représentation, made to a subscriber for preferred stock of a 
corporation, that ail of such stock had been subscribed for, MIA not 
ground for rescission of his subscription, where at the time less than 10 
per cent, of the stock had not been subscribed for, and that was taken 
and paid for before the corporation commeuced active business. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. %% 244, 246- 
264, 1407, 1407% ; Dec. Dlg. <S=>80.] 

Si COEPOBATIONS <S=>80 — STOCK SUBSCEIPTION INDUCED BT MlSEEPBESBNTA- 
TION — Gbounds FOB Kescission. 

A false statement, made by the offlcers at a stockholders' meeting, that 
the corporation had not lost money, by which a stockholder was induced 
to subscribe for his share of an increased issue of stock, Ueld a material 
misrepresentation of an existing fact, which entitled the stockholder, as 
against the corporation, to a rescission of his subscription. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 244, 246- 
264, 1407, 1407% ; Dec. Dig. ®=580.] 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. Hollis 
ter, Judge. 

<Ê:=5For other cases see same topic & KEY-NUMEER in ail Key-Numberod Digests & Indexes 
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Suit in equity by Harvey H. Roberts against the National Leather 
Company. Decree for complainant, and défendant appeals. Reversed 
in part. 

In September, 1908, Mr. Paul Hooven and some associâtes, at Hamilton, 
■Oblo, came into possession of a supposedly very valuable secret process for 
tanuing leather. For its development and practice, they organlzed an Ohlo 
corporation, called the National Leather Company, with a capital stock of 
$100,000 common, and $50,000 preferred. Their theory of organlzation, as uow 
stated, is that the owners of the formula were to receive in payment for it 
ail the common and $5,000 of the preferred stock, that the remaining $45,000 
of the preferred was to be sold for cash (at 80 cents), and that the organizers 
would surrender $45,000 of common stock, so that each purchaser of preferred 
would receive also, without further payment, an equal amount of common. 
The greater part of the preferred was subscribed and paid for, but on No- 
vember lOth there remained in the treasury, uulssued, at least 78 shares of 
preferred. Of thèse, 30 shares were later paid for under subscriptions which 
very likely had been theretofore made, leaving at least 48 shares issued on 
and after November lOth, and not pursuant to any previous subscription. 

The Company, through Mr. Hooven, was endeavoring to sell this preferred 
stock, and Dr. Pryor, of Lexington, Ky., who had become a stockholder, was 
promised common stock compensation if he could place some. He interested his 
Personal friend, Dr. Koberts, also of Lexington, and Dr. Roberts, on November 
lOth, subscribed for 10 shares of the preferred, and on February 18, 1909, sub- 
scribed for 20 shares more. As the resuit of thèse two subscriptions, Dr. Rob- 
erts paid into the company treasury $2,400. The company had begun business 
in a preliminary way in October, 1908 ; but before doing mueh actively, and 
as early as Marcb, 1909, ail the remaining preferred stock was issued and 
paid for. In September, 1909, it was declded to increase the capital stock, 
and Dr. Roberts subscribed for and paid in $1,200 additlonal. In January, 
1910, he had become dissatisfled with the situation, and he then filed in the 
court below his bill in equity against the National Leather Company, asking 
a rescission of ail his stock subscriptions and a return to him of the $3,600 
and interest The grounds of rescission relied upon by the bill, and as far 
as necessary to be now stated, are: 

(1) That at the time of the tlrst $800 subscription the stock so taken had 
previously been subscribed for by some one else, and was to be obtalned by 
plaintifC through a transfer from the former subscriber, while in fact it was 
merely unissued treasury stock, and there was thus created, lu Dr. Roberts' 
miud, a false conception of the value of the stock. 

(2) That at the time of the $1,600 subscription and purchase a similar and 
false représentation was made to the effect that this had been already taken, 
and was to be transferred from the existing subscriber. 

(3) That at the time of the $1,200 subscription to the increased capital it 
was represented that the business of the company was then on a sure footing, 
that its opérations up to that time had been conducted without loss, and that 
it needed additional working capital with wbich materials might be bought 
in larger quantities, while in fact the company business was not on a sure 
footing, and large losses had been incurred, and the stock increase was not 
designated to provide additional working capital, but to meet existing debts. 

The District Court made a decree for the rescission of ail the subscriptions 
and the return of the whole purchase priée, and the Leather Company ap- 
pealed. 

Paul Scudder, of Hamilton, Ohio, for appellant. 
H. B. Mackoy, of Cincinnati, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). 1. 
The record does not présent the customary issues in such cases. It 
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was quite obvious, on the face of the matter as submîtted to Dr. 
Roberts at the outset, that the investment was spéculative, and might 
be either profitable or disastrous, according to what might prove to 
be the commercial value of the nev/ process. The bill of complaint 
seems to recognize this situation, and does not allège that the conipany 
or its représentatives made any misrepresentation affecting the value 
of this stock, save only as such misrepresentation might be found in 
the statements above recited. It is therefore almost, if not quite, 
immaterial if the process has turned eut or may tum out to be a 
failure. 

[1] 2. It is doubtful whether the pleader intended to plant the right 
of rescission merely on the theory that the statement that the stock 
had ail been taken created a false conception of its value. The bill 
States, at length, détails showing that Dr. Roberts, being in truth an 
original preferred stock subscriber, was entitled to an equal amount 
of common stock, but that Hooven and Pryor, by falsely stating that 
there was an original subscriber who insisted on keeping the common 
stock, persuaded Roberts to make his subscriptions and accept only 10 
shares of common, instead of the 30 which he should hâve had. The 
bill strongly indicates that this withholding of common stock was the 
substantial grievance, and that the misrepresentations regarding the 
fuU original subscription were incidental to this plan by which Hooven 
and Pryor (apparently for Pryor) succeeded in "holding out" this 
common stock. The theory so presented by the record — i. e., that the 
false statement that there was a former subscriber who insisted on 
keeping the common stock entitles plaintiiï to rescission of his prefer- 
red stock subscription — requires preliminary considération; and what 
we now say applies to that theory only. We see no relation of cause 
and effect between the alleged false statement and the preferred stock 
subscription. The substance of the statement was that no conunon 
stock (or less than the full amount) could go with thèse blocks of pre- 
ferred, and that Dr. Roberts must subscribe without getting ail the 
benefits he could hâve had if he had been the original taker. The 
élément of untruth tended to discourage, not to encourage, subscrip- 
tion. The preferred stock, as thus put before him, was less désirable 
than if the situation had been truly stated. The misrepresentation 
made it less likely that he would subscribe ; but he did. Whatever 
remedy he may hâve along the line of this theory must be by way of 
direct réparation for the wrong donc him — not by repudiating the 
contract, which was not induced by this wrong. Further, before relief 
against the corporation could be given on this theory, it would be nec- 
essary to consider and discard the claim that the common stock 
belonged to the organizers, personally, and that the corporation had 
nothing to do with it. In this connection, it should be stated that 
before the bill was filed, though after demand for rescission, the full 
amount of common stock to which he would bave been entitled as an 
original subscriber was tendered to plaintiff, and there is no évidence 
that he was prejudiced by not receiving it at an earlier date. Probably 
in récognition of the situation just considered, we find that the case 
was disposed of below, and has been argued in this court, mainly 
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upon the question whether rescission was justifiée! because of that 
misrepresentation of value supposed to be implied in the statement that 
ail the stock had been subscribed ; and we adopt that as the determina- 
tive issue. 

3. The two preceding paragraphs hâve référence only to the rescis- 
sion claimed of the first two stock subscriptions. As perhaps affecting 
ail three, we are told by counsel that the company haa gone into a re- 
ceiver's hands; but the record does not show this, nor was any objec- 
tion made because the company was insolvent and gênerai creditors 
might be injured by allowing an apparent stockholder to be converted 
into a creditor. We cannot consider this question ; but the resuit which 
we reach is without préjudice to its détermination in any court which 
may hâve jurisdiction upon the marshaling of liabilities or otherwise, 
and in which it mav be thought to be open. See Scott v. Devveese, 
181 U. S. 202, 203, 21 Sup. Ct. 585, 45 L. Ed. 822; Davis v. Louisville 
(C. C. A. 6) 181 Fed. 10, 22, 104 C. C. A. 24, 30 L. R. A. (N. S.) 1011 ; 
note, 31 L. R. A. (N. S.) 900. 

[2] 4. It is not clear why plaintiff's remedy at law was not adé- 
quate. The claim of fraud is not alone sufficient to give equity juris- 
diction. U. S. V. Bitter Root Co., 200 U. S. 451, 472, 26 Sup. Ct. 318, 
50 L. Ed. 550. However, a bill which seeks rescission on the ground 
of fraud is within a recognized head of equity jurisprudence (Tyler 
V. Savage, 143 U. S. 79, 95, 12 Sup. Ct. 340, 2,Ç> L. Ed. 82), and, in such 
a case, the question whether the suit is rightfully brought on the equity 
side will not be raised by the court of its own motion, but must be pre- 
sented by the défendant at the first opportunity (Toledo Ço. v. Com- 
puting Co. [C. C. A. 6] 142 Fed. 919, 923, 74 C. C. A. 89; Warmath 
V. O'Daniel [C. C. A. 6] 159 Fed. 87, 91, 86 C. C. A. 277, 16 L. R. A 
[N. S.] 414). 

[3] 5. The untrue représentation that ail the stock or a certain 
amount of stock has been subscribed has frequently been held so ma- 
terial as to justify a rescission of the subscription contract so induced, 
and for the reason that the amount of capital available may be of 
vital importance to success ; but we cannot see room for the applica- 
tion of this principle hère. No question is made about the sufïiciency 
of the $5,000 preferred stock payment made by the organizers through 
a transfer of the formula, and the entire remaining preferred capital 
stock was actually subscribed, and the cash therefore, at the agreed 
rate, paid into the treasury — ail before there was any occasion to use 
it. From this point of view, the corporation was not hurt, nor was 
plaintiff, as a holder of preferred stock, injured, because about 10 per 
cent, of the capital had not been subscribed when he was told that it 
had been. Its subséquent subscription and payment, so promptly that 
it was available to the corporation as soon as needed, cured any préj- 
udice of this type which might otherwise hâve resulted. 

[4] 6. Coming to what we hâve called the determinative question (as 
to the first two items) : The District Judge was right in concluding 
that the statement that ail stock had been subscribed was untrue. We 
need not interpret this représentation as meaning that it had ail been 
subscribed in writing, or even that it had ail been subscribed by defi- 
nite, enforceable promises. We assume, without deciding, the theory 
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most favorable to défendant — i. e., that the statement would be substan- 
tially true, if there were outstanding allotments or réservations which, 
as matter of fair dealing, the company ought to recognize, and which, if 
closed by acceptance, would take ail the stock. The testimony fails to 
satisfy us that even in this sensé the last 48 shares were subscribed. 
Tlie utmost which can be said is that there were enough persons to 
whom stock had been oflrered, and who had not declined the oiïer, to 
exhaust the amount unissued ; and it clearly was essentially untrue to 
teîl Dr. Roberts that he could get stock only by transfer of right from 
an existing subscriber. So we are brought squarely to the controUing 
question — whether such a false représentation may be relied upon as 
material; whether it is a matter of fact substantially affecting the 
value of the stock offered. We are unable to find any reported case 
where rescission bas been permitted for this or equrvalent misrepre- 
sentation. There are many décisions (e. g., Sawyer v. Prickett, 86 U. 
S. [19 Wall.] 146, 164, 22 L. Ed. 105; Bank v. Cook, 125 lowa, 111, 
100 N. W. 72 ; Zabel v. Téléphone Co., 127 Mich. 402, 86 N. W. 949) 
assuming or affirming the materiality of a statement that a certain 
named person has subscribed; and this is rather obvious, because a 
subscription or other participation by a person known or believed to be 
of good judgment is a kind of certificate from hini that he approves 
the enterprise, and this certificate may rightfully afïect the judgment 
of the person solicited to subscribe. Such was not the représentation 
hère. It was either, in a gênerai way, that the stock had ail been sub- 
scribed, or, specifically, that persons unnamed and unknown to Dr. 
Roberts, and upon whose implied certificate he could not be thought 
to rely, were giving up their respective portions to him. The substance 
and effect of the représentation was only that the stock was so at- 
tractive that it had ail been snapped up by those who had the first op- 
portunity ; and it is difficult to difïerentiate such a statement from one 
that the stock is being taken so rapidly that subscriptions must be made 
at once or it will be too late. 

No one can justify the making of untrue statements of this type. 
If wholly or chiefly unfounded, they might support rescission; and 
yet when, as hère, they were within 10 per cent, of accuracy, we are 
forced to think they are in the class concerning which one stranger 
dealing with another has no right to blind and absolute reliance, with- 
out resorting to the open channels of confirmation, and in the class 
which the law cannot accept as properly being materiàlly persuasive 
inducements. The effect of this idea that the stock was ail taken is 
accurately stated in the plaintiff's brief by saying that it "lent addi- 
tional glamour" to the enterprise ; but that is the sum total of the ef- 
fect, and it is not enough. We are not conf ronted with spécial or pe- 
culiar reasons why a belief that ail the stock is taken, or is rapidly be- 
ing taken, may rightfully be treated as having been so far a moving 
cause of a subscription as to justify a rescission when that belief turns 
out to hâve been only temporarily mistaken. Such cases may arise. 
We hâve now to consider only the normal and naturally to be expected 
effect of this belief. We see no safe rule which can predicate rescis- 
sion on such statements as thèse, and not leave the door dangerously 
wide open for répudiation in every case when the enterprise turns out 
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badly. We are not indined to be the first to formulate such a rule; 
and we are confirmed in the résultant décision because we are satisfied 
that plaintifï was carried away by Dr. Pryor's expectation of great 
profits and was not much influenced by anything else. He says : 

"I told Dr. Pryor that * * * I knew nothlng about the company, but, 
1£ he thought the proposition was ail right, I would take the stock." 

Just as in Sawyer v. Prickett, supra, 86 U. S. at page 164, the "con- 
trolling influence was the idea" that the subscription would bring large 
returns. As between plaintiff and Dr. Pryor, the immédiate agent in 
making the statements, there was s,uch a relation of personal confidence 
as might support the suggested broader rule of dependence ; but we do 
not see how Dr. Roberts can, as against the corporation, rely upon the 
peculiar results of that personal relationship. It is not suggested that 
the corporation knew of its existence, or knew that it could, or that it 
did, eut any figure in procuring the subscription. 

7. Some reliance is put upon Dr. Pryor's statements that Hooven 
would manage the company, and that he was a fit and compétent man 
therefor. Since plaintiff did not know Hooven, this was not much 
more than saying what must hâve been presumed ; but there is no évi- 
dence of any lack of integrity in the conduct of the business, nor that 
any one could hâve donc better with it than Hooven did. 

[5] 8. As to the third or increased capital stock subscription, the 
circumstances are différent. This was made by Dr. Roberts at a stock- 
holders' meeting, and after the business had been running for several 
months. A circular letter had advised the stockholders that an increase 
was to be proposed, they were solicited to take their pro rata shares, and 
Dr. Roberts took his. The statement that the business was now on a 
"sure footing" we pass by ; whether it was more than matter of opinion 
honestly held is not clear. The statement that "the company has 
not lost any money" — which we take to be a statement that there had 
been no net loss, or that the capital was not impaired — is a statement 
of an existing fact. Put in this positive form, it does not involve opin- 
ion; and we must consider it sufficiently proved that it was made in 
precisely this form. Dr. Roberts testifies that it was made at the meet- 
ing by J. C. Hooven, the président, and by Paul Hooven, the secretary, 
of the company, and neither one of thèse, although available, was called 
by défendant as a witness. Under such circumstances, the more or 
less argumentative déniai, made by others of defendant's witnesses, 
has little force. Monthly trial balance statements, made up by an ex- 
pert accountant at the time of the trial, from data which he found 
among the company's books and papers, tend to show that the net loss 
was: July 31, $6,400; August 31, $7,800; and September 30, $5,- 
700. The statement in question was made at the meeting on Septem- 
ber 15, and it thus seems probable that the preferred capital was then 
impaired between 10 and 15 per cent., although the impairment was 
being made up. It might hâve been easy to explain away this apparent 
loss, but the défendant made no effort to do so ; and so we take it as 
an established fact. It does not appear that the books were so kept 
that on their face they disclose the loss, and so they would be unsatis- 
factory basis for holding that the oflîcers knowingly or fraudulently 
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made a false statement; but this is immaterial, because fraiid — ^the 
scienter — is not essential, if the atatement is made by one upon whom 
plaintiff has a right to relv and if it is in fact false. Joslyn v. Cadillac 
Co. (C. C. A. 6) 177 Fed. 863, 867, 101 C. C. A. 77; Cook on Corpora- 
tions (6th Ed.) § 356. 

We cannot say that the demand for rescission was not made witli 
reasonable promptness after Dr. Roberts learned that the capital was 
impaired at the time of this meeting; and, accordingly, we approve 
the conclusion of the District Court, so far as it referred to the third 
subscription and awarded rescission by returning the considération 
thereof, with interest. 

By reason of the modification in other respects, made necessary by 
the views we hâve expressed, the decree below is reversed, and the 
case is remanded for the entry of a new decree in accordance with this 
opinion. Appellant will recover costs of this court. 



SALTEB V. WILLIAMS et al. 

(Circuit Court of Appeals, Third Circuit. AprU 7, 1915.) 

No. 1936. 

Injunotion <S=:»118 — Bill — SurFiciENCY — Premattjbe Dismissal. 

In a suit to restrain an action on a note givon for the purchase prlce 
of stock in a national banlj, a bill allegiug that the banlî, by its président, 
ofCered to sell plaintifC the stock, malting false and fraudulent représenta- 
tions as to the solvency of the business, its assets, surplus, etc., that 
plaintiff relied upon such représentations and was thereby induced to pur- 
chase the stocli and gire his note therefor, upon which he afterwards 
made several payments, that when the purchase was made the bank was 
hopelessly insolvent, without surplus, and with liabilities much greater 
thau its assets, that plaintiff could not hâve discovered the fraud until 
the bank closed its doors, and that thereupon he repudiated and rescinded 
the purchase and offered to return the stock, was prematurely dismissed 
without requiring an answer, as the question as to plaintiiï's right to 
rescind after the bank failed should be reserved until the facts were 
deflnitely ascertained, including the facts as to whether the bank was 
the real owner of the stock, how it came to become the owner of its origi- 
nal capital stock, if it was not, who the real owner was, and why it held 
the apparent title, and whether the note was discounted for plaintiff, or 
merely delivered to the bank, nothing being doue with it, except to renew 
it and make payments on account. 

[Ed. Note. — For other cases, see Injunction, Cent Dlg. §§ 223-242 ; 
Dec. Dig. <S=>llS.] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; Wm. H. Hunt, Judge. 

Suit by William D. Salter against Christopher L. Williams, receiver 
of the First National Bank of Bayonne, N. J., and another. From a 
decree dismissing the bill, plaintiff appeals. Reversed with instruc- 
tions. 

A. A. Melniker, of Jersey City, N. J., for appellant. 
Stuart G. Gibboney, of New York City, for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

^saFor other cases Eee sarae topio & KEY-NUMBER in ail Key-Numbered Digests & Indei.es 
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McPHERSON, Circuit Judge. In this action William D. Sal- 
ter asked the District Court to restrain a suit at law brought against 
him by the receiver of an insolvent national bank, and for other re- 
lief. The suit at law is upon a note given by Salter to the bank in 
part payment for 30 shares of the capital stock, and the défense al- 
leged is f raudulent misrepresentation by the président. The court dis- 
missed the bill on motion without requiring an answer, being con- 
vinced that the plaintifï was not entitled to relief. (Another suit in 
equity between the same parties, but for somewhat différent relief, is 
reported in 219 Fed. 1017.) As the facts averred in the bill must 
therefore be taken as true, let us see what kind of a case they présent. 

The bill avers in substance as follows: 

On December 5, 1906, the First National Bank of Bayonne was 
organized under the act of Congress, with a capital stock of $100,000, 
divided into 1,000 shares, and on December 6, 1913, the Comptroller 
of the Currency appointed a receiver on the ground of insolvency. 
Earlier in the same year, on April 4, 1913, the bank, by its président, 
ofïered to sell 30 shares of the capital stock to Salter for $6,000, rep- 
resenting falsely and fraudulently that the business was solvent, the 
assets more than $1,900,000, the surplus more than $119,000 in excess 
of liabilities, the securities sound, the earned dividends more than 
12 per cent, annually, and the stock worth more than $200 a share. 
Salter relied upon thèse représentations as true, and was induced 
thereby to purchase the 30 shares, paying $500 in cash and delivering 
his promissory note to the bank's order for $5,500, upon which he 
afterwards made several payments, aggregating $1,100, so that the 
renewal note sued upon by the receiver was for $4,400. In April, 
when the purchase was made, the bank was hopelessly insolvent, with- 
out surplus, and with liabilities much greater than its assets. Facts 
in détail are set out showing the bank's insolvency in April, and the 
plaintiff asserts that the fraud could not hâve been discovered until 
after the bank closed its doors, whereupon he "repudiated and re- 
scinded, and does hereby repudiate and rescind, the purchase and own- 
ership of said stock, and has tendered and does hereby tender a return 
thereof and of the dividends received by your orator thereon." 

The bill then turns to the receiver's action at law on the $4,400 
note, and avers that the foregoing facts had been set up as an équita- 
ble défense to that suit, but that the défense would not be heard at 
law. The plaintiff also averred that the receiver had brought another 
suit at law against him to recover the statutory assessment on the 
shares in question, and that the same équitable défense had there 
been made and overruled, so that a judgment for the full amount of 
the assessment had been entered. (This judgment has since been paid.) 
The only prayers for relief that need be taken note of are the second 
and third, which pray that the suit on the note may be restrained, that 
the note itself be surrendered and canceled, and the sale of the 30 
shares be rescinded. 

It will be observed that the suit in question is not to recover an 
assessment on the stock under R. S. § 5151, or to recover an original 
subscription. The décisions that deal with the first of thèse subjects 
221 F.— 59 
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are not now important and need not be discussed. Whether the déci- 
sions that deal with the second subject are pertinent is in our opinion 
a matter that should be reserved for future considération, after ail 
the facts of this transaction — those already visible, and those thereby 
suggested as possible — hâve been definitely ascertained. AU that we 
know at présent is that the bank offered to sell thèse shares, made cer- 
tain false représentations, did sell the stock, and accepted a note to its 
order for $5,500 in part payment. In our opinion, we are not yet in a 
position to pronounce with safety upon the rights of the parties. For 
example, thèse further questions are at once suggested; Was the 
bank the real owner of thèse shares? If it was, how had it come to 
be the owner of any part of its original capital stock? If it was not, 
who was the real owner, and why did the bank hold the apparent title 
to the shares? What was the complète transaction about the note? 
Was the note discounted for Salter? Or was it merely delivered to 
the bank, nothing being donc with it, except to renew it and make 
payments on account? 

Until we hâve as much light as possible on the whole transaction, 
we do not feel prepared to take up the questions discussed on this ap- 
peal. The District Judge may hâve been right in dismissing the bill 
on the ground stated in his unreported opinion (which we quote in the 
margin ^) ; but the bill sets f orth enough to make us doubt what f ur- 

1 "What the attitude of the plaintiff might hâve been, had he taken ap- 
propriate action before the défendant bank had failed and passed into the 
hands of a receiver, lookiug to a rescission of his coutract of purchase of 
stock because of fraudulent acts and représentations practiced by the officiais 
of the bank, is a question not involved in the présent inquiry. The facts hère 
are that plalntifC became a stockholder in the défendant bank months before 
Its suspension, and thereafter it carried on its regular banking business. He 
participated in such rights and profits as went with the stock he held. If the 
bank had prospered, he would hâve shared in its successes and enjoyed an 
Increase in the value of his shares. But, now that circumstances hâve turned 
things to bad account, and the bank has suspended, he would rescind, if he 
could. As I View it, however, he ought not to be permitted to do so, and in 
the light of the décisions of the fédéral courts he cannot. There are now to 
be eonsidered the rights of Intervening innocent creditors, which must be pro- 
tected, and In whose favor there are equities superior to any he may hâve. 
Upholding their equities as above his may be hard on plaintifC, who is pre- 
sumed to hâve bought his stock In good faith ; but, having become a stock- 
holder for a long time before the fallure of the bank, he will not now be heard 
to say that he ought not to be treated as a stockholder because he was in- 
duced to buy his shares by the fraudulent représentations of the président of 
the bank. His redress, it would seem, must be such as may be given against 
the person who made the false représentations upon which he may hâve re- 
lied when he bought his stock, and not against the bank to the détriment 
of its creditors. Scott v. Abbott, 160 Fed. 573, 87 C. C. A. 475; Lyons v. 
Westwater, 181 Fed. 681, 104 C. O. A. 663 ; Wallace v. Hood (C. C.) 89 Fed. 
11. I hâve read the cases cited by the plaintiff's counsel. Sonie are based 
upon conditions where the party seeking to rescind was not met by the de- 
clared insolvency of the corporation and the Interests of innocent third par- 
ties. Such was Taylor v. Bank, 6 S. D. 511, 62 N. W. 99. It is at once dls- 
tinguishable. Some of the others cited are not directly In point, whlle one 
or two seem at variance with the rule recognized in the fédéral jurlsdictions 
and are not controlllng. 

"Defendant's motion to strike is granted, and the motion for a stay is de- 
nied." 
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ther facts might be disclosed by a fuller inquiry, and we think the 
plaintiiï should not be denied an opportunity to bring out whatever 
may remain behind. We intimate no opinion concerning the plaintiff's 
main contention ; we décide nothing now, except that the bill was pre- 
maturely dismissed. 

We may call attention to the récent act of March 3, 1915, especially 
to section 274b, which should be considered by the District Court when 
the record goes back, before determining what kind of order should be 
made below. 

The decree is reversed, with instructions either to reinstate the bill, 
or to make such order as may be appropriate in référence to permitting 
the plaintiflf to make défense in the action at law. 



PRUSSIAN NAT. INS. 00. v. LAWRENCE. 

(Circuit Court of Appeals, Fourth Circuit. February 2, 1915.) 

No. 1314. 

Inbueancb ®=499 — Valuation of Peopeety Destboted— Depbeoiation Due 
TO Locâx Conditions. 

Under a clause of a flre Insurance policy tliat "the company shall not 
be lialile beyond tbe actual casti value of the property at the time any 
loss or damage occurs, * ♦ • with proper déduction for dépréciation, 
however caused," the value of the property Is the priée it would bring 
at a fair market, and as applied to personal property the fact that, owlng 
to local conditions, its value has greatly depreciated at tbe place where 
it is loeated, as where the property consisted of saloon fixtures and by 
local action saloons had been prohibited, does not entitle the insurer to 
hâve it valued at that place, but its actual value is the prlce it vyould 
bring at the nearest fair market where such property is in demand, less 
the cost of transportatlon. 

[Ed. Note. — For other cases, see Insurance, Cent Dlg. § 1274 ; Dec. Dlg. 
<g=54!)9.] 

Cross-Appeals from the District Court of the United States for 
the Southern District of West Virginia, at Charleston; Benjamin F. 
Keller, Judge. 

Suit in equity by A. C. Lawrence, doing business as Samuel Cooper 
& Co., a corporation, against the Prussian National Insurance Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

E. S. Bock, of Charleston, W. Va. (T. C. Townsend, of Charleston, 
W. Va., on the brief), for appellant and cross-appellee. 

Henry S. Cato, of Charleston, W. Va. (Cato & Bledsoe, of Charles- 
ton, W. Va., on the brief), for appellee and cross-appellant. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL 
District Judge. 

WADDILL, District Judge. This is an appeal from a decree of 
the United States District Court for the Southern District of West 
Virginia, entered on the 17th day of June, 1914, in a cause in equity 

@s3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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wherein the appellee was plaintiff, and the appellant défendant, froirt 
which appellant appealed, and the appellee assigned cross-error. The 
f ollowing are the material f acts in the case : 

The appellee on the 28th of May, 1909, was engaged in the saloon 
business in the city of Charleston, at No. 812 Kanawha street, and 
on that day entered into a contract of Insurance with the appellant, 
the Prussian National Insurance Company, whereby said company 
insured appellee against ail direct loss or damage by fire to the saloon 
fixtures, cigar stand, furniture, and fixtures of every description con- 
tained in said building, in the sum of not to exceed $2,500, for the 
term of one year; that on the 21st of April, 1910, the building was 
totally destroyed by fire, and the property covered by the policy of 
insurance largely destroyed and damaged; that pursuant to the pro- 
visions of the policy the insurer and insured agreed on two arbitra-/ 
tors with a view of settling the loss occasioned by said fire, the in- 
sured naming W. A. Barron, and the insurer Frederick Storm, and, 
likewise pursuant to the provisions of said policy, the ai-bitrators se- 
lected one James H. Thompson to act as umpire respecting the mat- 
ters about which they might difïer; that the arbitrators ascertained 
the Sound value of the property destroyed and damaged to hâve been 
$3,211.88, and the salvage $205, leaving the net sound value of the 
property insured, destroyed by fire, $3,006.88. After the sound value 
of the property had been agreed on, the question arose as to the 
amount of dépréciation in the property; the said Storm insisting that 
because, between the date of the insurance and the time of the fire, 
the sale of liquor had been pi-ohibited in the state of West Virginia, 
and that on the last-named date only so-called soft drinks could be 
sold in said bar, that said bar and saloon fixtures and furniture, tak- 
ing into account the wear and tear during the time the same had been 
used, had depreciated in value over two-thirds, and the property 
under such circumstances was only worth $1,000; that the arbitrator 
named by the appellee refused to assent to this réduction, and there- 
upon appellant's arbitrator, Storm, succeeded in securing the umpire 
Thompson to act with him, and the two made an award of $1,000 as 
covering the loss under said policy. 

Appellee insists that both Storm and Thompson were improper per- 
sons to hâve been appointed, and that they acted in bad f aith in what 
they did, and on that account, as well as because of the improper 
method of arriving at the basis of the appellee's loss, their award 
should be vacated, set aside, and annulled. The appellant insisted 
that the arbitrators were proper persons, that the award was arrived 
at in a correct and just method, and asked that the same be enforced, 
and with its answer tendered $1,000, the amount of the award. 

The court below by its decree of the 17th of June, 1914, from 
which this appeal is taken, waiving the question of the incompetency 
and unfitness of the arbitrator and umpire, set aside the award be- 
cause of the erroneous principle upon which the value of the prop- 
erty was determined, that is, by ascertaining the loss at only what 
the property was claimed to be worth at Charleston, where from local 
causes its value had becoffie at least temporarily greatly depreciated, 
from which action the insurance company appealed, because of the 
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setting aside of the awàrd, and the insured assigned as cross-error the 
failure of the court to pass upon the disquahfication of the arbitrator 
and umpire. 

We do net, in our view of the case, find it necessary to revievv 
the action of the lower court in its failure to pass upon the quahfica- 
tions of those who made the award, since the award itself was set 
aside, and we shall therefore consider alone its conclusions in the 
former respect, which présent for our détermination what is the cor- 
rect criterion of damage for loss of the property under the Insur- 
ance policy. The provision of the policy is as follows: 

"The Company shall not be liable beyond the actual cash value of the prop- 
erty at the time any loss or damage occurs, and the loss or damage shall be 
ascertained or estimated aecordlng to such actual cash value, with proper dé- 
duction (or dépréciation, however caused, and shall in no event exceed what 
ît would cost the insured to repair or replace the same with material of llke 
kind and quality. Sald ascertainmeut or estlmate shall be made by the in- 
sured and tliis company, or, if they differ, then by appraisers, as hereinafter 
provided." 

The value of the property at the time of loss or damage manifestly 
means the price which such property would bring at a fair market, 
after fair and reasonable efforts had been made to find a purchaser 
who would give the highest price ; a sum, however, not to exceed the 
amount of the insurance, This is the consensus of opinion, as shown 
by quite an array of authorities cited by the learned judge of the 
court below, as follows : Birmingham Fire Ins. Co. v. Pulver, 126 
111. 329, 18 N. E. 804, 9 Am. St. Rep. 598; Mack v. Lancashire Ins. 
Co. (C. C.) 4 Fed. 59; Nat. Bank of Commerce v. City of New Bed- 
ford, 175 Mass. 257, 56 N. E. 288; Read v. Rahm, 65 Cal. 343, 4 
Pac. 111 ; State v. Central Pacific Ry. Co., 10 Nev. 47 (in which the 
court said that the cash value of an article is measured by the amount 
of cash into which it can be converted) ; Sanford v. Peck, 63 Conn. 
486, 27 Atl. 1057; Manchester Fire Ins. Co. v. Simm.ons, 12 Tex. 
Civ. App. 607, 35 S. W. 722; Hughes v. Western Union Telegraph 
Co., 114 N. C. 70, 19 S. E. 100, 41 Am. St. Rep. 782; German In- 
surance Co. v. Norris, 11 Tex. Civ. App. 250, 32 S. W. 727; Com. 
v. Edgerton Coal Co., 164 Pa. 284, 30 Atl. 125_, 129 ; 4 Cooley's Briefs 
on Insurance, 3099 — to which, as well as to his opinion, we especially 
refer as sustaining our conclusion. 

The District Court adopted the method stated for the assessment 
of the damage, and held that while, as to fixed property, the value 
would hâve to be arrived at at its place of location, that as to mov- 
able property it should be ascertained at the nearest fair market for 
the same, subject to a déduction for the cost of transporting the prop- 
erty, if found necessary and advisable to remove it. With this rul- 
ing of the lower court we are in entire accord. There would seem 
to be no just reason why the value of personal property insured should 
be ascertained at a place where from local causes, or peculiar con- 
ditions, it had become greatly depreciated, when by its removal, if 
of a kind safely removable, to a reasonably convenient market, its 
fair value could be procured. That this was what should hâve been 
donc in this case is manifest from the fact that the portion of the 
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property saved was removed to Cincinnati, Ohio, because a good 
market for property of the kind existed there, and its salved value 
properly ascertained. Moreover, we are by no means iirepared lo 
agrée that the value placed iipon this property by one arbilrator urni 
the umpire was its fair value, even at Charleston. 

It follows, from what has been said, that the action of the louer 
court should be aihrmed, at the cost of the appellant. 

Affirmed. 



CHESAPEAKB & O. KY. CO. v. McKBLL. 

(Circuit Court of Appeals, Slxth Circuit. April 6, 1915.) 

No. 2702. 

1. Appeal and Erkob ®=»1099 — Law oï the Case — Subséquent Appeals. 

Where évidence has been regarded by the members of a reviewlng court 
on previous appeals as sufHclent to support, if not Imperatively leadlng 
to, a certain conclusion, the court should not subsequently hold the same 
évidence insufflclent to make a question for the jury, unless its iusuffi- 
ciency most plainly appears, whether or not it Is technically the law of 
the case that the évidence is sufflcient. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 4370- 
4379 ; Dec Dig. <S==>1099.] 

2. Appeal and Bbrou iS=>1099 — Law or the Case — Subséquent Appeals. 

In an action against a rallroad company for breach of a contract to 
purehase the coal on a tract of land, uuder which contract the company 
was to build a brauch Une eight miles long reaching to the land, where 
it was decided on former appeals that the contract contemplated ail the 
coal on such tract, though it was obvions that the eight-mile Une of 
rallroad would not reaeh ail of the land, and that the mlning develop- 
ment thereof could only be through branches or spurs, the question 
whether this fact required a différent construction of the contract, or a 
submission of the question to the jury, was uot open to the considération 
which it would otherwlse hâve received ; it appearlng that the necessary 
and universal method of developing mining lands was through branches 
or spurs. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4370- 
4379; Dec. Dig. ®=>1099.] 

3. Appeal and Eeeob ®=>1006 — Harmless Eebor. 

In an action for breach of a contract, where it was apparent that the 
Jury had assessed the damages upon a highly minimissed standard, the 
court on the third appeal in the case should not grant a new trial for er- 
rors in the admission or rejection of évidence, or in givlng or refusîng in- 
structions, unless clearly satisfied of serions mistake. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3951- 
3954 ; Dec. Dig. ©=51006.] 

In Error to the District Court of the United States for the West- 
ern Division of the Southern District of Ohio; Howard C. Hollister, 
Judge. 

Action by Jean D. McKell, administratrix of Thomas G. McKell, 
deceased, against the Chesapeake & Ohio Railway Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

®::=>For other cases see same topic & KEY-NUMBEE la ail Key-Numbered Digests & Indexes 
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Judson Harmon, of Cincinnati, Ohio, for plaintiff in error, 
Murray Seasongood, of Cincinnati, Ohio, and J. H. Holt, of Hunt- 
ington, W. Va., for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALL. 
District Judge. 

DENISON, Circuit Judge. This is the fourth hearing in this court. 
See 175 Fed. 321, 99 C. C. A. 109, 20 Ann. Cas. 1097; 186 Fed. 39, 
108 C. C. A. 141 ; 209 Fed. 514, 126 C. C. A. 336. It is unnecessary 
to repeat the statements of fact found in our former opinions. Upon 
the last trial, the issues vvere submitted to a jury, which found for the 
plaintiff and fixed the damages at $125,000. The défendant again as- 
signs error. 

[1] The assignments most insisted upon ail rest on the claim that 
there was no évidence fairly tending to show an élection by McKell 
to sell to the railroad ail his minable coal. Whether any such évidence 
was shown by the record on the last review we expressly left unde- 
cided. 209 Fed. 521, 126 C. C. A. 336. The présent record contains 
the same évidence, and some in addition. It is insisted that this new 
évidence carries no real additional force; and if we do not place de- 
pendence on it, we are constrained to décide the question which, at 
the last hearing, we found unnecessary. We cannot escape the con- 
viction that, in the présent stage of this litigation and with due regard 
to the first two opinions of this court, the évidence brought hère upon 
the first review, and again included in the présent record, required the 
court to submit this issue to the jury. It is true that, upon the first 
review, there had been in gênerai terms an ofifer to prove that McKell 
closed the option, and the court was therefore bound to take this as 
a proved fact; but it is very clear that the court, as then constituted, 
regarded the then (and now) specifically proved letters and conduct of 
McKell as at least strondv tending to show the requisite élection. 
Whether this évident opinion and conclusion of the court, as indicat- 
ed on the original hearing, should be considered as part of the law of 
the case, is not clear; and this very lack of clearness supplies one of 
the reasons for reserving the entire subject in the last opinion. The 
further considération we hâve now given satisfies us that it must at 
least be said that where certain évidence has plainly been regarded 
by the members of the reviewing court as sufficient to support, if not 
imperatively leading to, a certain conclusion, the court ought not sub- 
sequently to hold the same évidence insufficient for the lesser burden 
— at least uniess the insufficiency most plainly appeared. The very 
circumstance strongly indicates that there must be ample room for fair 
différence of opinion, and so demonstrates necessity for submitting 
the issue to the jury. Giving due weight to this situation, and with- 
out considering what is or is not technically the "law of the case," 
we think it inadvisable to examine the question as if it were wholly 
new. 

[2] It is also urged that the recovery should hâve been confined to 
a part of the claim, because the eight-mile line of railroad which the 
agreement contemplated was not long enough to develop ail the coal 
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lands, or, at least, that this theory of limitation should hâve been sub- 
mitted to tlie jury. Hère, again, the former opinion must hâve its 
effect, and prevents the full considération which might otherwise be 
given. It was an obvions fact upon the first hearing, as upon the last, 
that the agreed railroad did not come within three or four miles of 
some of the land, and that the mining development of this could only 
be through branches or spurs ; but this was also the necessary method 
of developing even the lands which were close, and seems to be the 
universal method in mining régions. Coal cannot usually be loaded 
upon the main track of a railroad, and spurs one, or two, or more 
miles long are necessarily used. The parties understood this when 
they made the contract, and in spite of this known physical situation 
it was decided on the first review that the contract contemplated ail the 
coal, and, by proper élection, might reach ail the coal on the tract. 
The new évidence offered below and the présent contentions amount 
only to placing additional emphasis upon one of the arguments thought 
to show that the former décision was wrong. 

[3] A number of errors are assigned regarding détails in the ad- 
mission or rejection of évidence, or in the refusai of requests to charge 
the jury, or in the giving of spécifie instructions. We hâve examined 
thèse with the care which their earnest présentation demands, but we 
think it enough to state our conclusion that if there was any error it 
cannot be regarded as substantially prejudicial. The verdict includes 
interest for nearly 20 years. It. imports damages — as of the year of 
the breach, 1894— -for only about one-half of the amount of the 
verdict ; and, considering the pâture of the contract and the character 
of the breach and the vast amount of the coal affected, it is apparent 
that if there was damage at ail to be figured, either by the acre or by 
the ton, the jury assessed that damage upon a highly minimized stand- 
ard. With such a verdict, and with the history of this litigation, we 
could not rightfully permit another trial, unless we were clearly satis- 
fied of serions mistake. 

The judgment is afïirmed, with costs. 



FINLAYSON v. BARROWS et al.t 
In re JEFFERSON COUNTT SUMATRA TOBACCO CD. 
(Circuit Court of Appeals, Fifth Circuit. April 14, 1915.) 

No. 2719. 

Appeal and Ep.tîoe <S:=>1011 — Review^Questions of Fact. 

Where, though. the testiinony was conflicting, there was positive and 
direct évidence that money advanced by stockholders in a corporation 
which subsequently became bankrupt was a loau to the corporation, to be 
repald with interest, and not merely a voluntary assessment upon th«» 
stock for the purpose of relievlng the company of flnancial eirbarrass- 
ment, the fludlng of a spécial master that there was a loan of tUe money, 
aud that the claims agalnst the corporation on account of such loans 
were entitled to allowance in baukruptcy, was eutltled to every reasou- 

®=>For other cases see same topic & KEY-NUMBER In ail Key-Numberea Digests & ladesea 
t Rehearing denled April 28, 1915. 



FINLATSON V. BARE0W8 937 

able presumption in Its favor, and should. not be set aside or modlfîetT, 
unless It clearly appeared that there was error or mistake on the part of 
the spécial master. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 39S3- 
39S9 ; Dec. Dig. <S=»1011.] 

Pardee, Circuit Judge, dissenting. 

Appeal f rom the District Court of the United States for the North- 
ern District of Florida ; Wm. B. Sheppard, Judge. 

In the matter of the Jefferson County Sumatra Tobacco Company, 
bankrupt. From an order confirming a report of a spécial master 
allowing the claims of H. A. Barrows and others, Daniel A. Finlayson 
appeals. Affirmed. 

Fred T. Myers, of Tallahassee, Fia., for appellant. 
T. L. Clarke, of Monticello, Fia., for appellees. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CURIAM. The appellant, Finlayson, complains of the order 
of the court below, approvmgthe claims of M. T. Barrows, D. J. Gil- 
bert, and George C. Bishop against the bankrupt estate of the Jefferson 
County Sumatra Tobacco Company. The report of the spécial master, 
confirmed by the court, concludes as follows : 

"I again flnd, tlierefore, from the évidence and proofs in this case, that 
the claim of M. T. Barrows against the estate of the said Jefferson County 
Sumatra Tobacco Company, bankrupt, is a just claim for ?11,664.44, and Is 
hereby allowed as a common claim to the executors of said M. T. Barrows, de- 
ceased ; that the claim of D. H. Gilbert is again allowed herein for the sum of 
.$1,1.58.67, as a common claim ; that the claim of Geo. C. Bishop is again al- 
lowed for the sum of $463.46 as a common claim ; and, further, I flnd that 
each and ail of said claims are for money advanced to said Jefferson County 
Sumatra Tobacco Company, bankrupt, herein, as a loan of said money by 
each, respectively, to the said Tobacco Company, to be returned with interest 
at 8 per cent, per annum, which interest Is computed in the said amounts 
above set f orth ; and I further flnd that said claims, proven and allowed as 
aforesaid, should be paid pro rata out of the assets of said bankrupt estate." 

The appellant insists that the money advanced by Barrows, Gilbert, 
and Bishop was not a loan of money to be repaid by the bankrupt 
Company, but that it was merely a voluntary assessment upon the 
stock held by them for the purpose of relieving the company of finan- 
cial embarrassment. 

Although the testimony taken by the master was conflicting, there 
was positive and direct évidence to the fact that the money advanced 
by Barrows and others was a loan made to the bankrupt, to be repaid 
with interest. In thèse circumstances, the gênerai rule is that the 
findings of fact, dépendent upon conflicting testimony, by a judge, 
master, or référée, who sees and hears the witnesses testify, hâve every 
reasonable presumption in their favor, and should not be set aside or 
modified, unless it clearly appears that there was error or mistake on 
his part. Southern Fine Co. v. Savannah Trust Co., 141 Fed. 805, 73 

€=>For other cases Be« same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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C. C. A. 60, citing numerous authorities. We see no reason for depart- 
ing f rom this salutary rule in the présent case. 

The order of the trial court should be, and it is hereby, affirmed. 

FARDEE, Circuit Judge (dissenting). Southern Fine Lumber Com- 
pany of Georgia v. Savannah Trust Co., 141 F. 805, 73 C. C. A. 60, to 
the efïect that where findings of fact, dépendent upon conflicting tes- 
timony, by a judge, master, or a référée, who sees and hears the wit- 
nesses testify, hâve every reason and presumption in their favor, is 
not applicable in this case, where the master's findings, followed by 
the court, are not as to actual facts developed by the évidence, but are 
the légal conclusions of the master, deduced mainly from undisputed 
facts and documentary évidence. 

As I read the record, on the undisputed facts and the written évi- 
dence, the contributions to be made by the stockholders to the corpo- 
ration were voluntary assessments, and were so understood at the 
time. The understanding at the time that they were to be voluntary 
assessments was so stressed and used by the principal respondent and 
bis agent as to freeze out small stockholders, who were either not in- 
clined or not able to pay a voluntary assessment. It is a fair inference 
in this case that the claim that the advances were loans to the cor- 
poration was an afterthought, first asserted when some time subsé- 
quent — nearly two years — the corporation was threatened with bank- 
ruptcy. 

So far as the books of the corporation show, the advances were 
treated as assessments, and there is no record of any loan authorized 
by the directors. 



UNITED STATES v. NEUGEBAUER. 
(Circuit Court of Appeals, Thlrd Circuit. May 5, 1911.) 
No. 56 (1396). 

Aliens <S=68 — Natuealization — Review of Pboceedings. 

Tlie Circuit Court of Appeals lias no juriscliction of a wrlt of error 
sued out by the United States to review a decree admitting au alien to 
Cltizenship. 

[Ed. Note.— For other cases, see Aliens, Cent Dig. §§ 138-145; Dec. 
Dig. <S=68.] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Application for citizenship by Ignatz Neugebauer. The application 
was granted (172 Fed. 943), and the United States brings error. Writ 
of error dismissed. 

John H. Jordan and Harry S. Lydick, both of Pittsburgh, Pa., for the 
United States. 

Before CRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below Ignatz Neuge- 
bauer, the défendant in error, was on his pétition admitted to citizen- 

<g=»For other cases see sarae topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ship, and from such decree the United States sued out tliis writ of er- 
ror. 

The question of this court's jurisdiction is now raised, it bein^^ con- 
tended there is no statutory authority for the United States suing out 
such writ. This question was considered by this court in United States 
V. Martorana, 171 Fed. 397, 96 C. C. A. 353; but inasmuch as it was 
raised by ourselves, and we had not the benefit of argument, the case 
was decided on the merits. In the présent case our jurisdiction is chal- 
lenged, and the question of jurisdiction has since then been decided ad- 
versely in United States v. Dolla, 177 Fed. 101, 100 C. C. A. 521, 21 
Ann. Cas. 665. Although decided more than a year ago, no effort has 
been made by the government to attempt to review that case in the 
Suprême Court. 

In view of the weight of the reasoning of that opinion, and the de- 
sirability of conformity, for it would be exceedingly unfortunate, if a 
right of review should exist in one circuit and be denied in another, we 
hâve decided to follow the Circuit Court of Appeals of the Fifth Cir- 
cuit in that case, and accordingly we dismiss this writ of error for want 
of jurisdiction. 



PREPAYMENT CAR SALES CO. v. ORANGE COUNTY TRACTION CO. 
(Circuit Court of Appeals, Second Circuit. January 12, 1915.) 

No. 122. 

1. Patents <©=»276 — Actions at Law for Infbingkment — Questions roK 

Court. 

In an action at law for infrlngement of a patent, the burden of proof 
rests on tlie plaintiff to estalilish novelty and invention ; and where tliere 
is no controversy on the facts as to the meaning of the claims or the 
disclosures of tlie prior art, such questions are questions of law to be 
determined by the court 

[Ed. Note.— For other cases, ïie Patents, Cent. Dig. §§ 240, 432-434; 
Dec. Dig. <©=>27e.] 

2. Patents <S=>328 — Invejstion — Passenger Cak. 

The Koss and McDonald patent, No. 800,172, for Improvement In pas- 
senger cars, in which the entering and departiug passengers are sep- 
arated by a barrier on the plattorm passing through separate doors, be- 
tween which the conductor stand.s on the platform to collect tares from 
those entering, is void for lack of invention iu view of the prior art. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This is a writ of error to review a judgment entered in an action 
at law upon the verdict of a jury finding ail of the claims of letters 
patent No. 800,172, granted to Ross and McDonald, valid and in- 
frkiged, except the seventh claim, and assessing the damages at $400. 

Montague Lessier, of New York City, C. P. Byrnes, of Pittsburgh, 
Pa., and Israël Shrimski, of Chicago, 111., for plaintiff in error. 

Samuel E. Darby, Frederick P. Fish, and Martin W. Littleton, alî 
of New York City, and Paul Brown, of Chicago, 111., for défendant in 
error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

^=9For other cases eee same topic Si KSY-NUMEER in ail Key-Numbered Digests & Indexe» 
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COXE, Circuit Judge. The patent in suit was granted September 
26, 1905, to Ross and McDonald for improvements in passenger cars. 
tlie object of the patentées being to provide those entering the car a 
clear entrance and those leaving a ready exit. It also had in view a 
more accurate and complète method of collecting fares by the con- 
ductor. In order to accomplish thèse results a division barrier is ar- 
ranged on the platform separating those entering from those leaving 
the car, there being two doorways from the platform to the interior 
of the car v^fith doors so arranged that, normally, the entrance door 
cannot be used as an exit and the exit door cannot be used as an en- 
trance. This division of the incoming and outgoing passengers is ac- 
complished by a hand rail extending in a curve from the end of the 
car at the inner side of the exit entrance to the steps of the car, but 
it does not project over the lowest step. An additional exit is pro- 
vided on the front platform. The car is provided with wide steps and 
sufhcient space for the conductor to stand on the platform between 
the exit and entrance doors and coUect the fares from the incoming 
passengers without interfering with those who are leaving the car. 
The description sums up the advantages of the alleged improvements 
as foUows: 

"By means of the doors K and L the motorman can permit those at the 
front of the car to allght. The advantages of this opération are that the 
conductor remains in the proper place to see tliat persons get ofl! and on 
the car safely. He coUects the fares as the persons enter the car, by whicli 
method he gets every passenger's fare ana saves time in not haviug to move 
about inside the car, which is dlfflcult and slow if the car is crowded. The 
conductor is also in the proper position to give the starting and stopping 
signais to the motorman. Tlîe motorman having stopped the car is free to 
open the door L to allow passengers to alight before starting the car agaln. 
The car is thus filled or emptied with rapidity, and the stops are therefore 
of shorter duratlon and much tlme Is thereby saved." 

[ 1 ] It is unnecessary to consider ail the claims. Claim 2 will serve 
as a sufficient illustration. It is as foUows: 

"2. A passenger car provided with two separate doorways between the in- 
terior and the platform, and having an Intervening space between the door- 
ways, and a barrier dividing the platform and platform steps and providing a 
separate passage to eacli doorway as described." 

In the case of the Prepayment Car Sales Co. v. Orange County 
Traction Co., 214 Fed. 576, 131 C. C. A. 156, the car under consid- 
ération was a so-called "pay within" car of the "pay as you enter" 
type, but distinguished from the car now under considération by the 
fact that the conductor's normal position was inside the car and not 
on the platform. The patent was granted to Harold Rountree, Octo- 
ber 5, 1909, and points out at length the disadvantages of the pay as 
you enter plan when the payment is made on the platform and the 
patentée based his claim for a patent upon the location of the con- 
ductor inside the car. He employs a railing, or other suitable form 
of partition, which extends for a sufficient distance from the entrance 
door into the body of the car. By this plan the conductor, who is 
stationed near the door, but inside the car, can see each passenger as 
he enters and can collect the fare at any point along the inside barrier. 
Rountree says : 
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"I also propose so to arrange the railing or partition as to provide a separate 
passage which may, if desired, be utillzed ns an exit passage from tlie car 
or whicti may provide a space for the eonductor, the railing extending, pref- 
erably, or in one form of application of my Invention, lengthwise of the 
car." 

In short, Rountree had in mind the same gênerai problem as did 
Ross and McDonald in the patent now in controversy. In that case 
we said: 

"When a patent cause is tried before a jury and the testiinouy Is closed, 
the court is not bound, under ail circumstances to send it to the jury on the 
question whether or not the combination of the patent discloses patentable 
invention. Although invention is generally spoken of as a question of fact, 
it does not necessarily foUow that it must always be sent to the jury ; other 
questions Of fact arising in actions at law are frequently disposed of by the 
court, when upon the whole case the judge is satisfled that a verdict différ- 
ent from his own conclusion, if rendered would hâve to be set aside. * * • 
AU that Eountree seems to hâve evolved was a place for the eonductor to 
stand — the eonductor operating the means of control of the door — vs'here he 
could see into the car and be seen by the passengers therein." 

[2] We held that it did not involve invention to do this within the 
rule laid down in Fond du Lac Co. v. May, 137 U. S. 395, 11 Sup. Ct. 
98, 34 L. Ed. 714; Aron v. Manhattan Railway Co., 132 U. S. 84, 
10 Sup. Ct. 24, 33 h. Ed. 272, and Fowler v. New York, 121 Fed. 747, 
58 C. C. A. 113. Thèse authorities and many others which might be 
cited sustain the proposition that in patent cases, as in other cases, 
the burden is on the plaintiff to establish novelty and invention and 
if he fails to do this the complaint should be dismissed. If there be 
a dispute upon the f acts whether, for instance, an alleged anticipating 
device was made before or after the date of the invention of the 
patent, the verdict of the jury upon this question should be conclu- 
sive. Where, however, as in the présent case, there is no controversy 
on the facts as to the meaning of the claims or regarding the dis- 
closures of the prior art, the question becomes one of law which the 
court should détermine. The problem of handling crowds, not only 
in Street cars but in ail kinds of vehicles and in stationary structures 
as well, has received the attention of experts in such matters from 
the earliest times. The fundamental principles of regulating crowds, 
whether in cars, excursion steamers, théâtres or street pageants, hâve 
long been understood. Some of the well known essential safeguards 
adopted are to separate two streams of people moving in opposite di- 
rections by some sort of a barrier, not to permit the same door to 
be used as an exit and an entrance and so to arrange the entrance that 
no one can get inside without having paid for the right to enter. As 
necessity has required, thèse, and varions other well known expédi- 
ents, hâve been applied to the street car traffic, varying according to 
the nature of the service whether urban or suburban. When thèse 
problems arise, it is only a matter of adaptation, which any one skilled 
in the art well knows how to utilize, as was donc in the "Island plat- 
form" case and the Fond du Lac jail corridor case, cited above. The 
broad idea of requiring the passenger to pay on entering the car 
within sight of the eonductor, to enter the car by one doorway and 
retire by another, a barrier being so placed as to efifectuate this op- 
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eration, was at least 13 years old at the date of the patent in suit. 
What has been done since the "pay as you enter" plan was adopted 
relates simply to matters of détail. Improvements, undoubtedly, bave 
been made, but it will be found that the saine gênerai plan remained 
unchanged, the new suggestions being designed to meet local difficulties 
and to solve the problem by différent mechanical devices. Some of 
thèse patentées preferred swinging doors to sliding doors, some lo- 
cated the conductor at one point, others at a différent point, but in ail, 
the broad principle was maintained of separating the entering and 
retiring passengers by a barrier on the platform. In fact, ail the me- 
chanical means for installing the System now in vogue were présent 
in the prior structures, nothing more was needed but to direct the con- 
ductor to stand on the patform and coUect the fares of the passengers 
before they entered the car. 

Take the Moore patent of April 10, 1888, for. a car platform as an 
illustration. The object of the patentée was to provide "practicable 
separate entrance and exit ways for elevated and other rapid transit 
passenger cars of city traffic." He then describes a structure similar 
to that shown in the patent in suit and claims : 

"The improvement in construction of passenger cars whicli consists of en- 
trance and exit passages separately arrangée! side by side at the ends of the 
cars at eacti side fhereof, substantlally as shown and described." 

In short, it would seem that the Moore car could be used to-day on 
any surface line without mechanical change and accomplish the same 
resuit as the Ross and McDonald car. Assume that in the spring 
of 1905 an applicant had proposed to station the conductor on the plat- 
form between the doors as shown in the Moore drawing and had 
asked for a patent for this idea, is it conceivable that he would hâve 
succeeded ? 

Years before, Ridgway had obtained a patent for the physical struc- 
ture of a "cab" on the rear platform where the conductor was sta- 
tioned to collect fares and thus "to relieve passengers from the in- 
convenience of the constant moving to and fro of the conductor. "^ 
We believe it to be axiomatic that one cannot patent an abstract idea 
apart from the physical pieans for putting the idea into practice. 
Moore shows ail the physical means for carrying out the plan of the 
Ross and McDonald patent. Can it be that a patent can be obtained 
in 1905 for a car construction 17 years old, by suggesting that the 
conductor collect the fares on the rear platform? We think not, and 
especially so when it appears that the suggestion was also old. If, 
then, there was no exercise of the inventive faculties in locating the 
conductor upon the rear platform of cars shown in the prior art for 
the purpose of collecting the fares of passengers at that point, the 
court should bave directed a verdict for the défendant. If the situa- 
tion was such that a verdict for the plaintiff should be set aside as 
against the vveight of évidence, it was the duty of the court to direct 
a verdict. 

Assuming that it was new at the date of the Ross and McDonald 
application to station the conductor on the rear platform of the Bern- 
stein or Moore car for the purpose of collecting the fares of entering. 
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passengers, we are unable to believe that a conductor who assumed 
this position, collected fares and deposited them in a box located near 
him, became an inventer. Being, therefore, convinced that the pat- 
ent cannot be sustained, we think the court erred in submitting the 
case to the jury. 
The judgment is reversed. 



EOBINSON V. PAY-AS-YOU-ENÏER-CAR CORPORATION. 

(Circuit Court of Appeals, Second Circuit. January 12, 1915.) 

No. 171. 

Patents ®=»328 — Infeinqement — Passengeb Cae. 

The Ross and McDonald patent. No. 800,172, for an improvement in 
passenger cars, held not infringed. 

In Error to the District Court of the United States for the Southern 
District of New York. 

On writ of error to the District Court for the Southern District of 
New York to review a judgment entered upon a verdict for the défend- 
ant in error who was plaintifif below, for the sum of $51,686.23 for 
royalties alleged to be due under a license agreement by which the 
défendant in error was licensed under letters patent No. 800,172, grant- 
ed to Ross and McDonald for improvements in passenger cars. 

The patent is dated September 26, 1905, and the application was 
filed May 1, 1905. This is the same patent that was under considéra- 
tion in Prepayment Car Sales Co. v. Orange County Traction Co., 221 

Fed. 939, C. C. A. , decided at the présent term. The parties 

will be referred to hereafter as they appeared in the District Court, viz., 
as plaintiff and défendant. 

Arthur H. Masten and J. Edgar Bull, both of New York City, for 
plaintiff in error. 

Charles Neave, Samuel E. Darby, and John C. Rowe, ail of New 
York City, for défendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The validity of the Ross and McDonald pat- 
ent cannot be disputed in the présent action for the reason that the de- 
fendant on November 5, 1907, entered into a license agreement with 
the owner of the patent. The question now presented is whether 
400 cars upon which no royalty or license fee has been paid and which 
are known as types B, C and D, infringed the claims of the patent. At 
the close of the testimony each side moved the court to direct a ver- 
dict. The trial judge says : 

"Had the patent contained only the narrow claims of a partition as a means 
to accomplish this, I should hâve hardly been justified in saying that they 
«overed thèse structures, but claims one and eight are in very broad terms ; 
indeed, they cover any such System which has a 'space' betvveen the doorways, 
if the rest of the structure secured the purposes set forth. I am not disposed, 
at least in vievv of the form of claim eight and the originality of the idea as 

^SsoFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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a whole, to press the interprétation of tlie word 'between' so narrowly as 
tlie défendant requires. I include claims one and two witli a good deal of 
hésitation, but as notliing turns upou whetber ttiej' are included or not, it 
is not necessary to labor tbat feature." 

Claims 1 and 8 are as follows: 

"1. A passenger car provided with separate entrance and exit on the same 
phitl'orm providing a space betweeu the doorways for the purposes descrilîed." 

"8. In a passenger car having a rear platforui and exit and entrance door- 
ways betweeu car and platform a space between exit and entrance doorways 
adopted to accommodate the conductor for the purposes described." 

In view of what we hâve said in the Orange County Case, we think 
a broad construction of thèse claims is eut of the question. In eacli 
of the eight claims as originally filed nothing was said about a space 
between the doorways. The first claim was in thèse words, "A pas- 
senger car provided with separate entrance and exit on the same plat- 
form." Such a car was clearly anticipated by several structures of the 
prior art. Amended claims were proposed, in which the new élément 
was "a space between the doorways." This new élément is found in 
every claim and cannot be ignored. A platform which does not hâve 
this space or partition does not infringe and the defendant's cars do 
not bave it. There is no "space," as that word is used in the claims, 
but merely a post similar to those shown in the prior art. It seems to 
us a wholly unwarranted construction to assert that the defendant's 
cars now in controversy hâve the intervening space or partition re- 
quired by the claims of the patent. 

The judgment is reversed. 



CITY OF AKRON v. BONE. 

(Circuit Court of Appeals, Sixth Circuit. Mareh 2, 1915. On Application for 
Rehearing, April 16, 1915.) 

No. 2562. 

X. Patents ■©=3328 — Vaijdity and Infeiingbment — Retainino Wall. 

The Bone patent, No. 705,732, for a reinforced concrète retaining wall, 
conslsting of a comparatively thln vertical wall, broadened at the base 
into a heel and toe, the heel extendlng back for a considérable distance 
uiider the earth bank to be retained, disclo.ses invention, and is valid; 
also held Infringed. 

2. Municipal Coeporations <®==>753 — Toets — Infeingement of Patent — 

AcTs Ultea Vires. 

A suit for infringement of a patent is based on tort, and the fact that 
oflieers of a city, acting within their authority in constructing a public 
improvement, violate a statutory restriction, by specifying and using a 
paterted structure without having obtained the right from the patentée, 
does not relieve the city from liability for the infringement. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. 
§§ 15S4, 1586; Dec. Dig. €=753.] 

On Application for Rehearing. 

3. AlTEAL AND ERBOli cg=>117S DISPOSITION OF CaCSE DiEEOTINQ ReHEAE- 

1N([ IN LOWER COUKT. 

A ('Ircuit Court of Appeals, which has decided an appeal in equity, wlU 
not direct a reopening of the case by the District Court to admit further 

i£=^Foi' other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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évidence, when no reason is shown wliy It could not hâve been produced 
on the original liearing, unless siich new évidence is of so important a 
character as to clearly make it appear that the décision was erroneous. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 460i- 
4620; Dec. Dig. <®=5ll78.] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; Wilham L. Day, Judge. 

Suit in equity by Frank A. Bone against the City of Akron. De- 
cree for complainant, and défendant appeals. Affirmed. 

J. B. Connolly, of Washington, D. C, and Jonathan Taylor, City 
Sol., of Akron, Ohio, for appellant. 

George B. Parkinson, O. W. Sharman, and Arthur H. Ewald, ail of 
Cincinnati, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. [1] The city of Akron appeals from 
the usual interlocutory decree of infringement against it, based upon 
patent No. 705,732, of July 29, 1902, issued to Frank A. Bone, for a 
reinforced concrète retaining wall. It consists of a comparatively thin 
vertical wall, broadening at the base into a heel and toe. The heel ex- 
tends back a considérable distance underneath the earth bank to be 
retained, and, accordingly, so long as the entire wall structure remains 
unitary, the weight of the earth bank resting on the heel opérâtes to 
prevent the wall from tipping over forward, and thus the same body 
which exerts a horizontal forward pressure, especially on the upper 
part of the wall, is caused to resist that pressure by its own weight. 
To prevent breaking of the wall by the latéral strain, Bone provided 
continuons reinforcing in a vertical plane, extending up and down 
the wall and obliquely into the heel. This gave tensile strength and 
adapted it to resist the greatest strain. A preferred form is described 
in the third claim as f oUows : 

"The combination with a retaining wall having an inclined heel of a métal 
structure imbedded within said wall and heel, conslsting of upright bents at 
the back part of the vertical wall and continuing down along the upper part 
of the heel of said wall to the back part thereof, in sueh a nianner that the 
weight of the retained material upon the heel of the métal structure will 
operate to maintain the wall in the vertical position." 

The claims in suit are Nos. 1, 2, 3, 5, 16, and 17. 

In the présent more or less familiar state of the reinforced concrète 
art, the impression is natural that there cannot be patentability in the 
structure of thèse claims; but the patent was issued upon an applica- 
tion filed in 1899, which was a renewal of an application in 1898, and 
Mr. Bone's idea is shown to hâve antedated his application. We are 
thus carried back nearly 20 years. The record discloses nothing antic- 
ipating the substantial thought of the patent. Masonry or concrète 
retaining walls were deep and heavy, and maintained by gravity in 
their résistance against a horizontal stress. There was no occasion 
for reinforcement. Sustaining walls had been built of concrète with 

^ssFor other caser see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
221 F.— GO 
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vertical reinf orcement ; but they were maintained against side strain 
by cross-ties or beams, without which they might tip over. If the prior 
art had shown a structure intended for a retaining wall, and having a 
heel such that the weight of the earth thereon would tend to keep the 
wall erect, it might be difficult to find invention in merely adding the 
form of reinforcement most suitable to create the desired tensile 
strength; but we find no such earlier structures. Those which hâve 
that shape are sustaining walls only, and were so obviously unfit for 
use as retaining walls that no one seems to hâve seen the utility for 
that purpose, of which the form, when properly adapted and strength- 
ened, was capable. There is also a prior wall, wholly of métal, f airly 
disclosing a unitary heel adapted to hold the wall erect ; but to see that 
this could become merely a skeleton imbedded in concrète may well 
hâve required, in 1898, more than ordinary vision. Upon the whole, 
we think invention was involved, and the claims are valid. Expanded 
Métal Co. v. Bradford, 214 U. S. 366, 381, 29 Sup. Ct. 652, 53 L. Ed. 
1034; Ferro-Concrete Co. v. Concrète Steel Co. (C. C. A. 6) 206 Fed. 
666, 124 C. C. A. 466. And see our comments in Faultless Co. v. Star 
Co., 202 Fed. 927, 121 C. C. A. 285, upon the Rubber Tire Case, 220 
U. S. 428, 31 Sup. Ct. 444, 55 L. Ed. 527, in which the opinion of this 
court in 116 Fed. 363, 53 C. C. A. 583, was disapproved. 

The claims in suit cannot be limited to the form of "métal structure" 
shown in the drawing. With the view which we hâve indicated as to 
what the patentée accomplished, they do not require that Hmitation, and 
it cannot be given to them and préserve the distinctions between thèse 
claims and some of those not sued upon. 

Infringement is clear enough. The city advertised for bids for a re- 
taining wall, and furnished two sets of spécifications, one of which 
was marked as embodying the "Bone patent" system, and which plain- 
ly did embody the use of thèse claims, and the other of which was 
upon the gravity plan. The contract was let on the former spécifica- 
tions, and the wall was constructed thereunder. The only thing which 
throws doubt on the prima facie case of infringement thus made out 
is the testimony that the spécifications were departed from in some 
particulars ; but, if this departure was material, the burden was upon 
the city to show its extent, and this the city did not do. 

[2] It is said that the Ohio lawsforbid a city to let a contract which 
involves the use of a patent, excepting upon conditions which were 
not followed hère (Hastings v. Columbus, 42 Ohio St. 585), and that, 
accordingly, the agents of the city are personally liable, and the city 
is exempt. We cannot accept this conclusion. The action of in- 
fringement rests on tort, not on contract, and the position of the de- 
fendant seems to be that a city is not liable for a tort, unless the tort 
is lawfully committed. Such a description of a tort is difficult to ap- 
ply. To deny an infringement injunction against a city is to say that, 
because the city has wrongfully taken plaintiff's property, it may con- 
tinue to keep it and use it. The liability of a municipal corporation 
for infringement has been recognized in this court (Warren v. Owosso, 
166 Fed. 309, 92 C. C. A. 227 ; Grand Rapids v. Warren, 196 Fed. 
892, 116 C. C. A. 454), as well as by the Suprême Court (Elizabeth v. 
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Pavement Co., 97 U. S. 126, 24 L. Ed. 1000), and has been expressif 
upheld in this circuit (May v. Logan Co. [C. C] 30 Fed. 250, per 
Jackson, C. J.). 

Under the familiar rules concerning torts by agents of municipali- 
ties, it would seem that if the agents, in adopting the infringement, 
went outside the scope of their duty, and if the city itself did not con- 
tinue the infringement after notice of what the agents had done, there 
might be no liability for damages ; but this is not such a case. The 
municipal ofîicers who built this wall had clear authority to obtain the 
use of the patent, by following a prescrihed method. In appropriating 
the patent without permission, they were acting within the scope of 
their duties, though in violation of spécifie restrictions, and the city 
is liable in damages for their tort. 

The decree is afïirmed, with costs. 

On Application for Rehearing. 

PER CURIAM. [3] We are asked to direct the court below to 
open the case to permit the défendant to put in proof regarding a Ger- 
man publication of 1894. No satisfactory excuse is offered for not 
producing this proof in due time, and the défendant — which inf ringed, 
not ignorantly, or on advice of counsel, but under circumstances in- 
dicating a deliberate appropriation of the invention without claim of 
right — is in no position to ask extraordinary leniency. There may well 
be cases where, even under such conditions, the new proof makes the 
court's error so clear that the case should be reopened; but this is not 
such a case. While the new référence (if it passed the limits of mère 
suggestion or unsuccessful experiment) would be distinctly pertinent 
upon the issue of invention, and if properly proved in another case 
should receive careful considération, it is not so démonstrative of error 
in the resuit already reached as to require its réception. 

The motion for rehearing has been considered also in its other as- 
pects, and is denied. 



WITZEL et al. v. BUTLER BROS. 

(Circuit Court of Appeals, Second Circuit. February 9, 1915.) 

No. 172. 

Patents ®=5328 — Infringement — Wire Mattiîess. 

Infringement of tbe Witzel reissue patent No. 13,125 (original No. 
921,494), for a wire mattress, by a nnittress having no tension spring, 
which is a feature of most of the claims, held doubtful, but aB order 
granting a preliminary injunction affirmed, to await full hearLng, in view 
of prior décisions sustaining the patent 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from an order of the District 
Court, Southern District of New York, granting an injunction pendente 
lite restraining défendant from selling woven wire mattresses alleged 

or other cases see same topic & KEY-NUMBER in ail Key-Numbered DIgests & Indexes 
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to infringe United States reissue No. 13,125, granted June 28, 1910, to 
C. J. Witzel for a wire mattress. 

Charles Neave and Samuel E. Darby, both of New York City, for 
appellants. 

C. A. Weed, of New York City, for appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. Tliis patent was before us in Witzel v. 
Berman, 212 Fed. 734, 129 C. C. A. 344, in which case we sustained 
the décision of Judge Mayer (212 Fed. 447), holding the patent valid 
and infringed by Berman. The détails of the device covered by the 
patent are set forth in thèse opinions and need not be hère repeated. 

The main question presented on this appeal is whether defendant's 
device contains the so-called "tension spring" of the Witzel patent. We 
think Judge Hand was in error in holding that the Berman mattress, 
which was before us in the former suit, had no tension spring; that 
it had no auxiliary spring to keep the side guard constantly under 
tension. Berman's spring was not as eiificient as the spring of the 
patent, because for each side guard there was one spring, instead of 
two, and it was located at the lower, instead of the upper, edge of the 
side guard. But it was there — a means for holding the side guard un- 
der lengthwise tension, automatically taking up slack. Our décision 
in the Berman Case, therefore, does not necessarily dispose of this one, 
where there is no means at ail, other than the individual resiliency of the 
sideguard, for maintaining lengthwise tension. 

It sems unnecessary to go over in détail the amendments made in 
the Patent Office, or to discuss the arguments based thereon. Assum- 
ing that the spécifications and claims as originally presented were in 
the précise form in which they now are, a study of the spécifications 
seems to indicate that the auxiliary side springs, or some équivalent 
means for holding the side guards under tension and taking up slack, 
was thoug.ht by the patentée to be an important part of his invention, 
not a mère préférable modification. The drawings show, and the de- 
scription bas much to say about, the auxiliary angular lugs, d^, attach- 
ed to the angle irons, e, at the head and foot of the mattress, and the 
auxiliary coil springs, d, which are attached to thèse auxiliary lugs, and 
thus "serve to keep the bent-up guards rigidly in taut position in the 
same manner as the coil springs, d, keep the main portion or web of 
the woven wire mattress in tightly stretched position." 

Some of the claims enumerate specifically the "coiled springs" ; oth- 
ers, "means for holding side guards under longitudinal tension" ; others, 
"side guards under lengthwise tension," without stating how such ten- 
sion is efïected. But they are ail to be read in the light of the combi- 
nation disclosed, and said to be a novel improvement, and are to be in- 
terpreted accordingly. 

Référence is made to the rule, well established by many décisions, 
that in construing claims courts are to avoid reading into one claim 
words which will make it identical with another claim. That rule is 
well applicable when there is some complicated structure of many élé- 
ments, some of them susceptible of subcombination. But hère we bave 
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a structure which, however novel and meritorious it may be, is an ex- 
tremely simple one, combining only a few éléments. Nevcrtheless up- 
on it 24 claims hâve been allowed. The vocabulary of our language is 
sufficiently extensive to permit the making of many verbal changes in 
literature of this sort, but we very much doubt whether the most skill- 
ful and experienced soliciter or Patent Office examiner could possibly 
phrase 24 separate claims on a structure so simple as this without sub- 
stantial duplication and reduplication. 

One claim alone, No. 23, contains no verbal référence to auxiliary 
"coiled springs," or "means for holding under tension," or "a side 
guard under lengthwise tension." It merely says that the "side guards 
are stretched between" the upstanding projections, without indicating 
any continued "tension" other than such as the'usd of the word "stretch- 
ed" implies. Textually this claim covers defendant's device as textual- 
ly no other claim will. If the art will warrant the finding of validity 
in this claim, when construed so as to cover an upper wire originally 
stretched between the lugs (with no auxiliary lugs or springs) and main- 
taining lengthwise tension solely by its inhérent elasticity, then it would 
seem to cover defendant's devce. If, however, the prior art makes it 
necessary to read into this claim some équivalent of the particular 
auxiliary devices to maintain lengthwise tension which are found in 
the other claims, then defendant's device may not be covered by its 
terms. The question is a debatable one, and in view of the former hold- 
ings as to this patent we are not now inclined to reverse the action of 
the District Judge in granting a preliminary injunction. More light 
on the subject may be obtained at final hearing. 

Order affirmed. 



THE SATIIXA. 
(District Court, S. D. New York. March 6, 1915.) 

1. Master and Servant <S=5316 — Mastee's Liability for In jury to Third 

Persons — Work of Independent Contraotors. 

Stevedores, contracting to load a ship under the in.structlons of the 
owner, but who are only Instrueted generally as to the work to be done, 
which they eontrol and direct, fumlshing their own employés, includlng 
winchmen, to operate the ship's winches, are not employés, but independ- 
ent contractors, for wliose négligence the shipowner is not respouslble. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1242, 
1243 ; Dec. Dig. <@==>316.] 

2. Shipping <S=80 — Liabilitt of Vessel — Neglidexce of Indepejjdent 

Contracting Stevedores. 

A winch furnished by a ship for the use of contracting stevedores In 
loading steel rails froiu a lighter was defective, and sometimes stuck 
when in use, but could be operated with reasonable safety, with care. 
The defect was known to tbe ship, and also to the stevedores, who fur- 
nished the winchman. When a sllng of rails was being hoisted, the winch 
stalled, and the winchman struck the drum with his hand, producing a 
jerk, which caused the rails to slip from the sling, striking and slnking 
the lighter. The jerk could hâve been avoided if the winchman had used 
a foot lever, with the working of which he was familiar. The sling load 
also was not made up as safely as was sometimes customary when there 
was danger that the load would slip. Eeld, that the ship was not liable 

<Ê=>For other ca.'îeB see same topic & KEY-NUMBER tn ail Key-Numbered Dlgests & Indexes 
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for the iDJTiry to the llghter, but that the stevedores, using the winch 
with knowledge of its defect, were responslble for its careful operatiou, 
and liable for the négligence of their employés. 

[Ed. Note. — For other cases, see Shlpplng, Cent Dlg. §§ 333, 3-il, 352; 
Dec. Dig. <®=>80.] 

In Admiralty. Suit by the New York Central & Hudscn River 
Raiiroad Company, owner of the hghter Samson, against the steamship 
Satilia, of which the Texas City Steamship Company was claiinant, 
with the Chiarello Bros. Company impleaded. Decree for hbelant 
against Chiarello Bros. Libel dismissed as to the Satilia. 

Barry, Wainwright, Thacher & Symmers, of New York City, for li- 
belant. 

Burlingham, Montgomery & Beecher, of New York City (Chauncey 
I. Clark, of New York City, of counsel), for claimant. 

William J. Cleary, of New York City (Hyland & Zabriskie, of New 
York City, of counsel), for Chiarello Bros. Co. 

HUNT, Circuit Judge. This is a libel of the New York Central & 
Hudson River Raiiroad Company, as owner of the lighter Samson 
and as bailee of the cargo lad en therein, and on behalf of the crew 
thereof, against the steamer Satilia, her angines, boilers, etc., and ail 
persons lawfully intervening in a cause of damage, civil and maritime. 

It is charged that the lighter was damaged by the fall of certain raii- 
road iron which was being hoisted on board the Satilia by means of the 
steamship's winch and tackle, operated by persons in the employ of the 
Satilia. Négligence is specified as f ollows : That the steamship was 
using improper equipment, winches, derrick, and tackle to discharge 
the rails ; that the employés of the steamship, to discharge the rails, 
used the equipment, winches, derrick, and tackle of the steamship in 
an improper and neghgent manner ; that the persons employed by the 
steamship to make up the slings of rails on the deck of the lighter were 
incompétent, and made them up in a dangerous way, of which they 
were warned by libelant's crew; and that the discharge of the lighter 
was in charge of incompétent persons. A portion of the lighter's car- 
go was lost, together with certain equipment. 

The claimant, the steamship company, filed its pétition in damages 
under the fifty-ninth rule in admiralty against Chiarello Bros. Company 
and set up that the Chiarello Bros, were unloading the lighter Sam- 
son under a contract with the claimant for the loading of the Satilia, 
but that the Chiarello Bros, were in no way subject to the orders or in- 
structions of the claimant ; that the Satilia was properly equipped with 
winches, derrick, and tackle, and that the equipment was in proper 
working order at the time of the accident ; and that any damages 
that may hâve occurred were not to be attributed to fault on the part 
of the steamship Satilia or those in charge of her, but to the négligence 
of Chiarello Bros. Company. The spécifications as against the Chiarello 
Bros, are that the employés of the stevedores were incompétent, and 
made up the slings in an improper and dangerous way, that they used 
the equipment of the steamship in an improper and négligent way, 

<g=3For other cases see same topic & KEY-NUMPER in ail Key-Numbered Digests & Indexes 
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and that they failed properly to guide the sling of steel rails as it was 
being hoisted from the deck of the Samson. 

The Texas City Steamship Company, owner and claimant of the 
steamship, Satilla. answered that the persons engaged in loading the 
Satilla and the discharge of rails from the Samson to the Satilla were 
Chiarello Bros. Company, stevedores, and that the cargo was hoisted on 
board the Satilla by means of the steamship's winches and tackle oper- 
ated by persons in the employ of the Satilla. The answer dénies fault 
as against the steamship and those in charge of her, and pleads that the 
lighter was being unloaded by longshoremen employed by Chiarello 
Bros. Company, stevedores, with whom the claimant had a contract 
for the loading of the Satilla, and who were in no way subject to the 
orders or instructions of the claimant. Claimant allèges that the steam- 
er was properly equipped with winches, derrick, and tackle to dis- 
charge the rails from the Samson into the Satilla, and that the equip- 
ment was in ail respects in proper working order at the time of the 
accident, and says that, if there were any damages, they were due to 
the neghgence of the Chiarello Bros. Company, in that the employés 
of the stevedores were incompétent, and made up the slings in an 
improper and dangerous manner, and they used the equipment of the 
steamship in the discharge of the rails in an improper and négligent 
manner. 

The Chiarello Bros., answering the pétition of the claimant, admit 
that the rails were hoisted on board the Satilla from the Samson by 
means of the steamship's winches and tackle, but deny any and ail 
fault, and set up that the firm of Chiarello Bros, was employed by the 
claimant to load the cargo of iron rails, and that the steamship fur- 
nished the use of the steam winch and steam for the loading; that the 
firm was under and subject to the control and order of the claimant 
in loading the cargo and operating the winch ; that they were obliged to 
use a steam winch which was out of order, and that the attention of 
the claimant was called to it before the happening of the accident, but 
that the company directed Chiarello Bros, to continue the use; and 
that there was no other way of loading the cargo, except by the t use 
of the steam winch referred to. They set up that the rails were prop- 
erly fastened, but that the winch faltered, causing the slings on the rails 
to jolt and to fall, and that the accident was wholly caused by the de- 
fective winch of the Satilla. 

Upon the trial thèse matters were developed : The contract between 
Chiarello Bros., stevedores and contractors, and the Texas City Steam- 
ship Company, contains, among other things, covenants (a) that the 
contractors, when instructed by the company, would perform ail serv- 
ices in loading and unloading cargoes of steamers owned or chartered 
by the company in New York, for certain stipulated priées ; (b) that 
the contractors at their own cost would supply ail the necessary tools 
and gear to perform such services, with the exception of ship's winches, 
booms, falls, and guides, hand trucks, and planks, "ail of which are 
the property of the company and are loaned to the contractors with 
the distinct undcrstanding that the sanie will be kept in proper repair 
and condition, ànd when damaged to the extent of being of no further 
use will be replaced by the contractors"; (c) that the contractors 
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should furnish ail necessary winchmen, men to assist in dockîng steam- 
ers, etc.; and (d) that they would also be responsible for any dam- 
age to the ship's hull, machinery, tackle, or gear, or to any other prop- 
erty, such as lighters, that might be designated, owned, or used by the 
Company or their shippers or consignées. 

On November 27, 1912, the Satilla was lying at Pier 44, North 
River, New York. On the morning of November 27th the Hghter 
Samson was hauled alongside the ship and made fast to the ship for 
the purposes of taking the cargo from the Samson and putting it into 
the steamship. Steel rails, the principal freight of the Samson, were 
hoisted on board the Satilla by a drum-hoisting engine and a winch be- 
longing to the steamship, with tackle operated by the contracting steve- 
dores. The contracting stevedores and their employé, the winchman 
who operated the winch, found that it was not working perfectly. The 
defect seems to hâve been this : The drum, which was f orced by an 
operating mechanism into contact with a gear wheel by imeans of a 
sleeve operated by a hand lever, so as to produce friction, would oc- 
casionally stall, and, when the winch lever was moved, the spring 
which operated and released the drum would not so work as to release 
the friction contact and throw the drum laterally away from friction 
contact, and so let the drum run free. The steamship company knew 
of the defect ; so did the contractors. In the af ternoon of the day of 
the accident, three heavy rails, each about 32 f eet long, and each weigh- 
ing about 500 pounds, were fastened together by employés of the 
stevedores by means of a chain with a hook on the end. The chain 
was wound around the bundle twice, and the hook of the chain was 
passed under and then put into the eye of a cable which was at the end 
of a boom, and which, in turn, was swung over toward the hold of the 
ship and lowered by means of the winch. The rails were tied togeth- 
er at a distance about 10 feet from their ends. 

Undoubtedly the rails were tied together in the usual and ordinary 
way adopted for lifting a bunch of three rails from a lighter to the hold 
of a ship. But it appeared that when the weather is cold, or circum- 
stances are such as to make slipping seem very probable, resort is some- 
times had to the use of blocks of wood, which are put under the chains 
in a way to lessen the chance of slipping, or that pièces of wood are 
put above the chains and in among the iron, so as to spread the irons 
above the line of tieing, or that sometimes pièces of rope are wound in 
and ont between the irons above the binding line, to spread the iron 
somewhat, and so to make slipping less liable to occur. But none of 
thèse methods was used. The gangman, also an employé of the steve- 
dores, gave the signal to the winchman to hoist. The winchman moved 
bis lever, and the cable wound around the drum ; and when the lower 
ends of the rails were about 15 feet above the deck of the lighter the 
winchman puUed the hand lever to hold the load stationary preparatory 
to swinging it over to the ship ; but the spring did not work and the 
drum did not release properly. The winchman thereupon struck the 
drum with bis hand in order to disengage it from the friction, when 
suddenly there was a jerk, the rails slipped out of their sling, fell end 
on to the deck of the lighter, and one of them pierced the deck and the 
bottom of the Samson thereby causing her to sink. 
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My understanding of the évidence is that the jerk was caused by 
the sudden release of the drum, but that such a jerk in ail probability 
coujd not hâve been if the winchman had used the foot lever, which 
was part of the mechanism readily available to control the drum, vvhen, 
being loose on the shaft, it would be overhauled by the load. Ordi- 
nariiy the winchman could hâve controUed the drum while holding or 
lowering his load by the cône friction; but in case of stalling, and 
resort to knocking the drum away from friction contact, he was not 
sure to. The foot lever brake, however, was dependable in its opéra- 
tion, and could always be used for holding as well as lowering the 
load, and would, if used, prevent any jerk that might foUow the sud- 
den disengagement of the drum from the friction surface. 

Thus we hâve the case of a machine defective in a way which af- 
fected one method of its opération; the defect being known by its 
owners, who furnished it to be used by the contractors, who also knew 
of the defect, its exact nature, and just what might be expected to- 
happen in its opération unless the foot brake were used. The defect 
itself was not of a character which made the use of the winch very in- 
convénient or imminently dangerous, but still it was plainly sufficiently 
serious to attract the particular attention of the contractors, who, by 
actual expérience with it, had learned that the drum was liable to f alter 
and to stall, as has been explained. The winchman was a compétent 
man, with expérience, not alone in the work of operating winches gen- 
erally, but familiar with this very engine, and with knowledge of the 
précise defect in its opération. And, as was said, he was the employé 
of the contractors, and not of the ship. 

[1] That the contractors were what are called independent con- 
tractors is clear, I think; that is to say, there was no relationship of 
master and servant between the ship's owner and the Chiarello Bros., 
stevedores. The stevedores retained control of the winchman and 
others engaged in unloading and loading of the rails, so that the mer, 
who put the chain about the rails and the man who operated the winch 
were doing the work of the master stevedore when the accident oc- 
curred. The steamship cornpany had made an express contract by 
which the stevedores, Chiarello Bros., should do the work undertaken 
through their own employés ; the direction and control over such em- 
ployés being with them. Under such conditions, the agreement being 
that they should do the work by their own servants, over whom they 
retained control, they became liable for négligence in conducting the 
work, and they are not to be relieved because the work being done was 
for the ultimate benefit of the steamship owners. 

It does not alter the case to say that those in control of the ship 
pointed out in a gênerai way the work to be done by the contractors. 
The direction given by the ship people was merely to indicate the work 
to be done and where the load was to be stored. In no other sensé 
did they control the contractors, for neither the contractors, nor the 
men who tied the rails together, nor the winchmen, were subject to 
the gênerai orders of the agents of the ship. As was said by Justice 
Holmes in Driscoll v. Towle, 181 Mass. 416, 63 N. E. 922, there was 
not "that degree of intimacy and generality in the subjection of one 
to the other which is necessary in order to identify the two and to 
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make the employer liable under the fiction that the act of the employée! 
is his act." The case is in many respects very like that of Murray v. 
Currie, L,. R. 6 C. P. 24, approved of by the Suprême Court in Stand- 
ard Oil Co. V. Anderson, 212 U. S. 215, 29 Sup. Ct. 252, 53 L. Ed. 
480. 

[2] With the knowledge that the contractors had of the def active 
opération of the hoisting engine, they ought, when they continued to 
use the engine and drum, to hâve guarded against the accident by 
requiring the winchman to use the foot lever, or by requiring the men 
who tied the rails together to adopt additional means to reduce the 
chance of the rails slipping. The fact that complaint of the defective 
opération vi^as made by the stevedores to the représentatives of the 
ship is not lost sight of; yet inasmuch as the contractors were in- 
dependent, and well knew of the defect, they cannot bring themselves 
within the rule which may permit a servant to go ahead and use a 
defective appliance, where the master directs him to proceed, assuring 
him that there is no imminent danger, and that the defect will be re- 
paired with reasonable expédition. 

My conclusion is that the use of the winch was by the stevedores, 
and not by the steamship, its officers, or its crew, and, under the con- 
tract made between Chiarello Bros, and the steamship owners, the 
contractors became responsible for damage to the lighter used by the 
steamship company, or their shippers, who might deliver cargo, and 
for cargo lost. 

The ship not being liable for such négligence of the contractors, li- 
belant must f ail as against the Satilla and the owners ; but, as the nég- 
ligence of the contractors is established, decree in usual form will go 
in libelant's favor against Chiarello Bros. 



Ex parte VAN MOOEE. 
(District Court, D. South Dakota, S. D. February 18, 1915.) 

1. INDIANS <Ê=332 — AHOTTED LaNDS — JURISDIOTION OVEB. 

The treaty with the Sioux Indlans of Aprll 29, 1868 (15 Stat. 635),. 
creating the Great Sioux réservation west of the Missouri river in the 
territory of Dakota, provlded that no subséquent cession of any portion 
of the réservation by the tribe "shall be understood or construed in such 
manner as to deprive, wlthout his consent, any indlvidual member of tlie 
tribe of his rights to any tract of land selected by him." By Act Mardi 
2, 1889, c. 405, 25 Stat. 888, thi» Great réservation was divided. Smaller 
réservations were created for the dilïerent tribes of the Sioux Nation, and 
the remainder, with certain limitations, was restored to the public do- 
main and opened to settlement. One of the limitations established by sec- 
tion 13 was that any Indian receiving and entitled to rations and annul- 
tles, but residing upon any portion of the Great réservation not Included 
in any of the separate réservations thereby established, "may at his op- 
tion within one year * • * hâve the allotment to which he would 
otherwise be entitled on one of sald separate réservations upon the land 
where such Indian may then réside, such allotment in ail other respects 
to conform to the allotments hereinbefore provlded." Section 16 further 
provlded that the acceptance of the act should be taken and held to be a 
release by those belonglng to one band of ail title to lands described in 

Ê=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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«ach of the other separate réservations, but that "this release shall not 
afifect the tltle of any individual Indian to his separate allotment on land 
not included in any of sald separate réservations provided for in this act, 
whlch title is hereby confirmed." Held that, under such treaty and act, 
au allotment duly selected by an Indian on land occupied by him outside 
of either of the separate réservations, and for which a trust patent was 
issued, retaining the légal title in the United States for 25 years, dld 
not become a part of the public domain, but remained Indian land and a 
part of the "Indian country," exclusive jurisdiction over which is in the 
United States. 

[Ed. Note.— For other cases, see Indlans, Cent. Dig. §§ 4, 52, 53, 57, 58 ; 
Dec. Dig. ©=332. 

For other définitions, see Words and Phrases, First and Second Séries, 
Indian Country.] 

2. Indians ®=3lO — Lands — "Indian Title." 

An Indlan's right to occupancy of land, and that right recognized by 
the United States, constitutes "Indian title." 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 25, 29, 46 ; Dec. 
Dig. <©=3lO. 

For other définitions, see Words and Phrases, Indian Title.] 

3. Indians <©=»38 — Crimes by Indians in Indian Countey — Jubisdiction. 

By section 2 of the E'nabling Act of the state of South Dakota, th<> 
people inhabiting the proposed state forever disclaimed ail right and titUi 
to ail lands wlthin the boundaries thereof "owned or held" by any Indian 
or Indian tribe, and agreed that "until the title thereto shall bave been 
extinguished by the United States the same shall be and remain subject 
to the disposition of the United States and said Indian lands shall remaiii 
under the absolute jurisdiction and eontrol of the Congress of the United 
States." Held, that lands within the state, formerly a part of an Indian 
réservation, and which hâve not been restored to the public domain open 
to settlement, but which are held by an Indian allottee under a trust 
patent, are Indian lands, over which the United States and its courts 
Iiave exclusive jurisdiction, and that a state court is without jurisdiction 
to prosecute and sentence, under the state law, one tribal Indian for a 
crime committed against another on sùch lands. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 22, 64, 66; 
Dec. Dig. <S=>38.] 

4. Habbas Cobpus i@=>45 — Jubisdiction of Fedeeal Coubts — State Pkis- 

ONEB. 

A fédéral court bas power to discharge from Imprisonment, on habeas 
corpus, an Indian convicted and sentenced by a state court whlch was 
without jurisdiction, and whose judgment is therefore void. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent Dig. §§ 38-45; 
Dec. Dig. <g=45.] 

In the matter of the application of Francis Van Moore, for a writ of 
habeas corpus. Writ granted. 

W. G. Porter, of Aberdeen, S. D., for petitioner. 

Royal C. Johnson, Atty. Gen., for the State of South Dakota, 

ELLIOTT, District Judge. The pétition for a writ of habeas cor- 
pus filed in this court on the 24th day of September, 1914, alleged, in 
substance, that petitioner is unjustly and unlawfully detained and im- 
prisoned in the South Dakota state penitentiary in the city of Sioux 
Falls, within this district, by O. S. Swensen, warden of said peni- 
tentiary, under and by virtue of warrant commitment, a copy of which 

(Ê;=3For other «asea see same topic & KEY-NUMBBR la aU Key-Numhered Digests & Indexes 
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was set forth în the pétition, and was entitled in the circuit court o£ 
the State cl South Dakota, in and for Stanley county, in said state, and 
tecited, in substance, that on the 12th day of July, 1900, the state's at- 
lorney and the petitioner, Francis Van Moore, with his attorney, came 
into that court, and, that being the day fixed by the, court for the' 
triai of said défendant upon the charge of murder, the said défendant 
in open court withdrew his plea of not guilty to the charge made in 
the information, and thereafter, in due form, entered his plea of guilty 
to the charge of murder, as charged in said information theretofore 
iiled against him in that court, and thereupon, upon his plea of guilty, 
the court entered judgment and sentence against him, in substance, 
that the défendant be imprisoned in the state penitentiary at Sioux 
Falls, S. D., at hard labor, for and during the term of his natural hf e, 
commencing on the said 12th day of July, 1900, and thereupon com- 
mitting the défendant to the custody of the warden of said penitentiary 
for compliance with said sentence. 

The pétition further shows that information was filed in the state's 
attorney's office within and for said county of Stanley, state of South 
Dakota, in the name and by authority of the state of South Dakota, 
charging the petitioner with the commission of the crime of murder, 
committed upon the person of Susan Tincup, an Indian, on the 14th 
day of May, 1900, within said county and state, stated fully and in 
légal terms. 

The pétition further allèges that upon said indictment the petitioner 
was duly arraigned and entered his plea of not guilty, and thereafter 
said plea was withdrawn and a plea of guilty entered, and that peti- 
tioner was sentenced by said court to be imprisoned in the state peni- 
tentiary at Sioux Falls, S. D., at hard labor, for and during the term 
of his natural life, commencing on the 12th day of July, 1900, and 
committing him until such sentence be complied with. 

It is further alleged that under said sentence petitioner's term of 
imprisonment did in fact begin on the 12th day of July, 1900, and he 
has ever since that time and still is confined in the said state peniten- 
tiary at Sioux Falls, Minnehaha county, S. D., under and by virtue of 
said sentence and comrnitment, and that on May 17, 1913, an order 
was made by the Governor of the state of South Dakota, granting 
commutation of said sentence for life to the term of 40 years, begin- 
Xiing on the 12th day of July, A. D. 1900, and it was then ordered that 
said commuted sentence be considered in ail respects as if it were the 
original sentence imposed by the court. 

It is further alleged, in substance : That said sentence, as commuted, 
expires July 12, 1940, and, with good time allowance, the sentence 
would expire April 12, 1923. ' That the true name of the petitioner is 
Francis Van Moore, and that sentence was entered against him under 
the name of Van Francis Moore, but that Van Francis Moore and this 
petitioner, Francis Van Moore, are one and the same person. 

The pétition further allèges: That petitioner was born March 25, 
1869, at the Cheyenne Indian réservation, in the state of South Dako- 
ta, where he resided continuously up to the date of his incarcération 
in the state penitentiary under the sentence hereinbefore described. 
That he is now, and at ail times therein mentioned was, an Indian of 
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the Sioux Tribe of Indians inhabiting the country known as the Chey- 
enne Indian réservation, within the state of South Dakota. That he 
has never severed his tribal relations with said Cheyenne band of 
Sioux Indians, and has always been on the annuity rolls, and prior 
to his incarcération there was allotted to him, and still is allotted to 
him, horses and cattle and rations from the United States. That, at 
ail times herein mentioned, he has been recognized, treated and re- 
garded as an Indian belonging to said Cheyenne band of Sicux In- 
dians. That on January 28, 1910, an allotment patent was issued by 
the United States in and to the following described property, to wit: 
South half of the southeast quarter, southeast quarter of the south- 
west quarter, and lot No. 4, of section 19, and the north half of the 
northeast quarter, northeast quarter of the northwest quarter, and 
lot No. 1, of section 30, township 17 north, range 23 east, containing 
318.01 acres, setting forth therein a copy of the trust patent thereto, 
duly executed by Wm. H. Taft, Président of the United States, where- 
by the United States of America allotted to Francis Van Moore the 
land above described, and thereby declared that it held and would 
continue to hold the land thus allotted, subject to ail statutory pro- 
visions and restrictions, for the period of 25 years, in trust for the sole 
use and benefit of said Indian (this petitioner), and at the expiration 
of said period the United States would convey the same by patent to 
him in fee, discharged of said trust, and free from ail charge and in- 
cumbrances whatsoever. That said allotment was subséquent to the 
act of Congress May 8, 1905 (34 Stat. L. 182, c. 2348 [Comp. St. 1913, 
§ 4203]). That petitioner is not a citizen of the United States, but, on 
the contrary, is a ward of the government, and under the control and 
charge of the United States Indian agent of the Cheyenne Indian rés- 
ervation when he was arrested and incarcerated in prison, and would 
now be, were it not for his incarcération and détention under said 
sentence. 

It is further alleged, în substance: That Susan Tincup, the party 
alleged to hâve been killed by petitioner on the 14th day of May, 1900, 
at Bad River, in the county of Stanley, state of South Dakota, was 
an Indian by the name of Susan Tincup, an Indian of the Cheyenne 
band of the Sioux Tribe of Indians, and was a Sioux Indian under the 
charge and control of the government of the United States, was on 
the rolls at the Cheyenne Indian réservation, and prior to her death 
drew rations and was recognized as a member of the Sioux Tribe of 
Indians of the Cheyenne agency, and affiliated and associated with said 
band of Sioux Indians. That the offense charged against this peti- 
tioner was committed within the boundaries and limits of the former 
Great réservation of the Sioux Nation, and upon an allotment in Stan- 
ley county, S. D., but within the boundaries of said Indian réservation, 
and within the Indian country. That said allotment upon which said 
offense was committed was then, and now is, under the exclusive juris- 
diction of the United States, and the courts of the United States, and 
that the said state court, sitting in and for Stanley county, S. D., did 
not hâve, on the 12th day of July, 1900, nor at any time prior thereto, 
jurisdiction over offenses committed on the said allotted land, here- 
inafter described as the allotted land of one Walking Eagle, an Indian 
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ùî said Sioux Tribe of Indians. That said offense was committed upon 
lands covered by his allotment, known as No. 58, describing the follow- 
ing lands, to wit : The southeast quarter of the northeast quarter and 
the west half of the southeast quarter of section 13, northeast quarter 
of the northeast quarter of section 24, township 4 north, range 30 
east, lots Nos. 2, 3, and 4 of section 18, and lots Nos. 1 and 2 of sec- 
tion 19, township 4 north, range 31 east, containing 337.52 acres; the 
said land and allotment being known as the Walking Eagle allotment, 
lying within the Indian country, and the boundaries of the former 
Great réservation of the Sioux Tribes, in the then territory of Dakota, 
now South Dakota. That the application for said allotment was duly 
made to the Indian agent at the Cheyenne River agency and at the 
United States Land Office at Pierre, S. D., on April 28, 1891, and that 
thereafter, on June 20, 1891, an allotment certificate for said lands was 
duly issued to said Wambli-Mani, or Walking Eagle, as an Indian 
allotment. No. 37, and that thereafter an allotment patent was duly 
issued, a copy of which said allotment patent of said Walking Eagle is 
set forth in the pétition, the same being a United States trust patent 
to this allotment, approved by the Secretary of the Interior July 9, 
1909, describing the premises above named, and allotting the same to 
said Walking Eagle, the United States thereby declaring that it held 
the same subject to ail statutory provisions and restrictions for the pe- 
riod of 25 years, in trust, for the sole use and benefit of said Walking 
Eagle, and that, at the expiration of said period, the United States would 
convey the same by patent to said Indian, in fee, discharged of said 
trust, and free from ail charge and incumbrance whatsoever, if said 
Indian should not die before the expiration of said trust period, and, 
in the event that such Indian died before the expiration thereof, the 
Secretary of the Interior would ascertain the légal heirs of said In- 
dian and either issue to them, in their name, a patent in fee for said 
land, or cause the same to be sold for the benefit of said heirs, as pro- 
vided by law, which said patent was executed by Wm. H. Taft, 
Président of the United States, on the 28th day of March, 1910. 

The petitioner further alleged that his détention and imprisonment, 
as above set forth, is illégal, null, and void in that: 

(1) The trial, conviction, and sentence in the circuit court of the 
Sixth judicial circuit in the state of South Dakota, in and for Stanley 
county, were illégal, null, and void. 

(2) That the court which passed the said sentence was without the 
jurisdiction of the offense charged, and that the sole and exclusive 
jurisdiction thereof was in the United States District Court for the 
District of South Dakota, and not in the state court. 

(3) That the offense in question was committed upon and within 
the boundaries of the Great réservation of the Sioux Nation and with- 
in the Indian country then and there under the exclusive and sole 
jurisdiction of the United States courts. That the said offense was 
committed upon an Indian allotment, to wit, the allotment of Walking 
Eagle, above referred to, and fully described in said pétition, and that 
the title to said allotment is now and at ail times mentioned in said pé- 
tition was vested in the United States. 
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(4) That the court in passing said sentence and ail the proceedings 
therein exceeded the limits of its jurisdiction both as respects the place 
and person. That the said court then and there had no jurisdiction 
whataoever over the said Indian allotment and any ofïense committed 
thereon by one Indian against another Irldian, and that any such of- 
fense committed thereon was then and is now within the sole and ex- 
clusive jurisdiction of the United States District Court for the District 
of South Dakota, and whoUy without the jurisdiction of the state court 
of Stanley county, S. D. 

(5) That said information was filed, conviction had, and sentence 
delivered under the laws of the state of South Dakota, and that said 
laws then and there, and at the time of the filing of said information 
and imposing said sentence, and at the time of the commission of the 
offense, had no application whatever to murder committed by one In- 
dian of another Indian within the Indian country, but that said act 
and the punishment thereof was then and is now covered solely and 
exclusively by the laws of the United States. 

Upon the return day, O. S. Swensen, warden of the state peniten- 
tiary of the state of South Dakota, made return to the writ of habeas 
corpus, in obédience thereto, certified and returned to the judge of this 
court that said petitioner, Francis Van Moore, was committed to his 
custody and is detained by virtue of a warrant of commitment of the 
presiding judge of the circuit court of Stanley county, S. D., directed 
to him, and annexed thereto a certified copy of such commitment, as 
his sole authority for detaining said petitioner, and which said commit- 
ment was in substance as above set forth. 

On, to wit, October Ist, the return day of the writ, there was filed 
an agreed statement of facts as folio ws : 

"It Is hereby stlpulated and agreed that the foUowing facts are and shall 
be admitted by both parties for the purpose of, and on the trial of, this pro- 
ceeding: 

"I. That Francis Van Moore was bom March 25, 1869, upon the Great réser- 
vation of the Sloux Nation, within the territory of Dakota, now the state of 
South Dakota, and was, and at ail tlmes since has been, an Indian of the 
Sloux Trlbe of Indlans, belonglng to the Cheyenne band of Sioux Indlans, and 
as such has been, since the establishment Ôiereof, upon the annulty roUs of 
the Cheyenne band of Sioux Indlans, and recelvlng rations at the Cheyenne 
River agency. That on January 28, 1910, an allotment patent was issued by 
the United States to the said Francis Van Moore for the south half of the 
southeast guarter, the southeast quarter of the southwest quarter, and lot 4, 
of section 19, and the north half of the northeast quarter, and the northeast 
quarter of the northwest quarter, and lot 1, of section 30, in township 17 north 
of range 23 east of the Black Hills merldlan, wherein the title to said land is 
held in trust, for the sole use and benefit of the said Francis Van Moore, by 
the L'nited States, for the perlod of 25 years, such trust to expire with the 
expiration of such perlod, and, in the event of the death of said Francis Van 
Moore, fee patent to issue for the benefit of the helrs, as provided by law. 
That Francis Van Moore and Van Francis Moore are one and the same person, 
and that Francis Van Moore Is the true name of the petitioner. 

"II. That Susan Tincup was a Sloux Indian enrolled as a member of the 
Sloux Tribe of Indlans of the Cheyenne River agency, recelving rations and 
annultles at the Cheyenne River agency. 

"III. That Walking Eagle, or Wambli-Mani, was an Indian of the Cheyenne 
Sloux band. That there was allotted to the said Walking Eagle, or Wambli- 
Mani, pursuant to, and lu conformity with, the provisions of the act of March 
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2, 1889 (25 Stat L. 888, c. 405), and particularly under section 13 of sald act, 
certain lands lying witliin the boundaries of the Great réservation of the 
Sioux Nation, deslgnated as allotment 37, the patent tliereto being in words 
and figures as foUows, to wit: [Hère follo-s\-s a copy of the Indiau allotiueut 
trust patent wliicli is in the usual form.] The said lands were sltuated within 
the Great réservation of the Sioux Nation, as constituted prier to the act of 
Congress March 2, 1889 (25 Stat. L. 888), and were not within the boundaries 
of the Plne Eidge, Rosebud, Standing Bock, Cheyenue River, Lower Brûle, or 
Crow Creek réservations, as deflned in sections 1, 2, 3, 4, 5, and 6 of the act 
of Congress of Rl^rch 2, 1889. 

"IV. That Walking Eagle, at, prior, and subséquent to the 14th day of May, 
1900, resided upon and occupied the lands described in said allotment patent. 

"V. That on the 9th day of July, 1000, an information for murder against 
the sald Francis Van Moore, under the name of Van Francis Moore, was duly 
flled at the July, 1900, term of the circuit court of the Sixth judicial circuit of 
the state of South Dakota, within and for Stanley county, a copy of which 
information was and is in words and figures as follows: [Hère foîlows a copy 
of a good and sulllcient information, entitled in the state circuit court of 
Stanley county, South Dakota, charging the petitioner, Van Francis Moore, 
with having murdered Susan Tincup at the time and place above set forth.] 

"VI. That ail acts alleged to bave been eommitted by the said Francis Van 
Moore involved in said information, and in the commission of the offense with 
which he was then and there chargea, were eommitted upon and within tlie 
boundary Unes of that part of the allotment of the Indian, Walking Eagle, 
described as follows: The southeast quarter of the northeast quarter (S. E. 
% N. E. %) of section thirteen (13) in township four (4) north of range thirty 
(30), east of the Black Hills meridian, and within the boundaries of the Great 
réservation of the Sloux Nation as constituted prior to the act of March 2, 
1889 (25 Stat. L. 888). 

"VII. Tliat upon .said information said Francis Van Moore was arraigned 
and pleaded not guilty. That thereafter, upon permission of the court, said 
plea of not guilty was withdrawn and a plea of guilty was entered to the in- 
formation. That thereupon the said Francis Van Moore was sentenced by the 
court, under the name of Van Francis Moore, to be imprisoned in the state 
penitentiary at Sioux Falls, South Dakota, for and during the term of his 
natural life. 

"VIII. That upon the sentence of the court a commitment was duly issued, 
in words and figures as follows, to wit: [Hère follows commitment in due 
form and in substance as above stated.] 

"IX. That thereafter, upon pétition and application duly and regularly 
made, and upon notice duly given as provided by law, the sentence of the 
said Francis Van Moore was on the 17th day of May, 1913, commuted ; such 
order of commutation being as follows: [Hère follows order granting com- 
mutation of sentence, in due form.] 

"X. That the said Francis Van Moore Is being detained, held, and kept and 
mprisoned in the state penitentiary at Sioux Falls, South Dakota, by O. S. 
Swensen, warden of the state penitentiary, under and by virtue of the warrant 
of commitment and order of commutation, and not otherwise." 

There was also thereafter, and before the détermination of the issue 
herein, filed certified copies of certain letters and documents of the 
Department of the Interior, Office of Indian Affairs, showing that 
section 13 of the act of March 2, 1889, provided, among other things, 
that any Indian residing upon any portion of the Great Sioux réserva- 
tion, not included in either of the separate réservations estabHshed by 
the act, might, at his option, within one year from the date when the 
act took efïect, or within one year after he had been notified of his 
right of option, retain the lands upon which he so resided, and that 
the act went into effect February 10, 1890, same being 26 Stat. L. 15.54. 

Such documents showed that the said Walking Eagle exercised his 
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right of option to retain the lands above described, as well as the suc- 
cessive steps taken by the Indian Office and the General Land Office 
looking to the approval of that allotment. 

It appeared theref rom : That Walking Eagle notified the Indiar 
agent of the Cheyenne River Indian agency of his sélection of thèse 
lands upon which he then resided, as his allotment, and that the proper 
local land office was from time to time informed of the différent sélec- 
tions made by Indians, and that the agent of the Cheyenne River Indian 
réservation notified the land office at Pierre of the sélection of Walking 
Eagle, and that the lands occupied by Walking Eagle, and above de- 
scribed, were and should be withheld for allotment purposes under sec- 
tion 13, pending the filing of formai applications. That after formai 
application was filed for the Walking Eagle allotment in the local land 
office at Pierre, having jurisdiction over the land, through the proper 
Indian agent, it was forwarded to the General Land Office and sub- 
sequently transmitted by that bureau to the Indian Office and made 
the basis of a schedule which was presented to the Président for ap- 
proval. That, subséquent to the approval of the schedule, one copy 
was furnished the Commissioner of the General Land Office in order 
that trust patents might be furnished for the sélections listed in said 
schedule. Application in the case of Walking Eagle was dated April 
28, 189L That the schedule was approved July 9, 1909, and that a 
trust patent issued for the allotment under date of Marcl: 28, 1910. 

There was furnished a copy of that portion of the schedule refer- 
ring to the Walking Eagle allotment as No. 58 and settiijg forth the 
description the same as in the pétition above referred to. 

There is also a copy of letter transmitted by Hon. R. G. Valentine; 
Commissioner, transmitting the schedule of allotments, including the 
Walking Eagle allotment, and recommending that they be approved 
and that the Commissioner of the General Land Office be requested to 
cause patents to issue in the name of the respective allottees, including 
Walking Eagle. 

There was also filed a certified copy of the records of the Depart- 
ment of the Interior, Office of Indian Affairs, showing that on Febru- 
ary 20, 1890, a letter of instruction was addressed to Charles E. McChes- 
ney, United States Indian Agent, Cheyenne River agency, Ft. Ben- 
nett. S'. D., forwarding him a thousand printed copies of a formai no- 
tice by the Secretary of the Interior, to ail Indians of the Sioux Na- 
tion, entitled to hâve allotments under section 13 of the act of March 
2, 1889, of their right of option in the premises. This notice is dated 
February 14, 1890, and directed the agent to cause said notice to be 
read and carefully explained to the Indians in council assembled for 
the purpose, at the earliest practicable date, and post a copy or copies 
thereof in a conspicuous public place at the agency and at such other 
places on the réservation as may conveniently serve the purposes of 
this notice and bave a copy thereof placed in the hands of such of the 
Indians as shall express their désire to avail themselves of the rights 
and privilèges conferred by the provisions of said act. 

A certified copy of a further letter from the department to said In- 
221 F.— 61 
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dian agent, dated February 26th, is filed, directing that record should 
be kept of applications for such allotments. 

There was also a certified copy of a document, entitled "Notice," 
issued by the Department of the Interior, in substance, reciting the 
réservations made in the law of March 2, 1889, for the benefit of the 
individual Indians residing upon the Great Sioux réservation, outside 
of the boundaries of the diminished réservations, recognizing their 
right thereto, and informing them of the steps to be taken by them to 
secure the issuance of an allotment trust patent, and directing public 
notice to ail by posting, and spécifie notice to individual Indians en- 
titled to the benefits of the provisions of said statute. 

Hon. Royal C. Johnson, Attorney General of the state of South 
Dakota, appeared in behalf of said warden of the penitentiary and 
contended : 

(1) That the state circuit court of Stanley county, S. D., had juris- 
diction over the offense for which the petitioner, Francis Van Moore, 
was tried and convicted and subsequently sentenced to imprisonment 
in the state penitentiary at Sioux Falls, S. D., and further that this 
contention was sustained in the Suprême Court of the state of South 
Dakota in the case of Ex parte Moore, 28 S. D. 339, 133 N. W. 817, 
Ann. Cas. 1914B, 648. 

(2) Assuming that the state court had such jurisdiction, the law of 
comity should prevent interférence by the fédéral courts with the peti- 
tioner, who is held under process of the state court. 

(3) That it is a settled rule that a court having possession of a per- 
son cannot be deprived of the right to deal with such person until its 
jurisdiction is exhausted and no other court has the right to interfère 
with such custody. 

(4) That it was not intended by Congress that fédéral courts should, 
by writs of habeas corpus, obstruct the ordinary administration of the 
state criminal laws in the state courts. 

(5) Where a state court has exclusive jurisdiction to proceed in a 
criminal action and to exhaust the remédies therein, a fédéral court 
cannot, except in unusual circumstances, interfère with the custody by 
a state court of a prisoner under sentence therein, by discharging him 
from imprisonment on habeas corpus. 

[1] The first contention of the learned Attorney General involves 
the real controversy hère, and in this contention he admitted that he 
was sustained only in the opinion of the Suprême Court of this state 
in the case above referred to. Ex parte Moore, supra. It becomes im- 
portant, therefore, to détermine just what the situation was as pre- 
sented to the state court. It was determined in that case, in substance, 
that the court will take judicial notice of the location of a section of 
land in a government survey. That the court will take judicial notice 
of the boundaries of Indian réservations within the state and which 
are not subject to its jurisdiction. That the act of Congress March 
2, 1889 (25 Stat 888, c. 405), dissolving the Great Sioux réservation, 
restored certain land (a part of the same being the -land above referred 
to as the allotment of Walking Eagle) to the public domain. That sec- 
tion 13 of the said act of Congress provided that Indians residing on 
portions not included in the réservations therein established might 
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claim the land upon which they resided as an allotment. And the court 
thereupon held that the Act of Congress February 8, 1887 (24 Stat. 
389, c. 119 [Comp. St. 1913, § 4198]), and the act of Congress Febru- 
ary 28, 1891 (26 Stat. 795, c. 383 [Comp. St. 1913, § 4199]), also pro- 
vided that an Indian might procUre an allotment on the government 
domain outside of the boundaries of a réservation. The court there- 
upon held that the allotment of Walking Eagle was no longer Indian 
country réservation, over which the United States had exclusive juris- 
diction, and the allotment of land to an Indian under any of the three 
statutes named would not change its character. The court specifàcal- 
ly States at page 343 of 28 S. D., at page 819 of 133 N. W. (Ann. Cas. 
1914B, 648) : 

"There Is no évidence In the case at bar that Walking Eagle took hls said 
allotment under this provision of the îaw (act of Congress 1889). Even if it 
did, it would only hâve the effect of further showing that his allotment was 
not within the limits and boundaries of the Cheyenne River Indian réserva 
tion. From the fact that it appears that Walking Eagle made application for 
said allotment at the local land office at Pierre, S. D., April 28, 1891, he must 
hâve acouired hls said allotment either under section 4 of the act of Febru- 
ary 8, 1887, or under section 4 of the act of February 28, 1891, by virtue of 
either of wliich acts an Indian might, if he so deslred, procure an allotment on 
the government domain outside the boundaries of an Indian réservation." 

It was conceded by the Attorney General, upon the return of this 
writ, that the record upon this hearing diiïers materially from the 
record before the Suprême Court of the state in that it is hère stipu- 
lated, as a part of the agreed statement of facts: 

"ïhat tbere was allotted to said Walking Eagle, or Wambll-Mani, pursuant 
to, and in conformity with, the provisions of the act of March 2, 1889 (25 
Stat. L. S8S), and partlcularly under section 13 of said act, certain lands lying 
within the lioundarles of the Great réservation of the SIoux Nation, designated 
as allotment 37; the particular description being in words and figures as fol- 
lows, to wit: [Hère follows the trust patent In full.] The said lands were 
sltuated within the Great reseri'ation of the SIoux Nation, as constituted un- 
der the act of Congress March 2, 1889 (25 Stat. L. 888), and were not within 
the boundaries of the Fine Eldge, Rosebud, Standing Rock, Cheyenne River, 
Ijower Brûle, or Crow Creek resen'atlons, as defined in sections 1, 2, 3, 4, 5, 
and 6 of the act of Congress of March 2, 1889." 

There is, in addition to the stipulation of agreed facts above set 
torth, the certifîed copies of certain records of the Indian Office of the 
Department of the Interior, conclusively showing that the patent to 
this land of Walking Eagle was actually issued to him pursuant to 
the provisions of section 13 of the act of Congress of 1889. 

In the considération of this issue, therefore, this record differs ma- 
teriîlly from the record that was presented to the Suprême Court of 
the State. 

The conclusive and undisputed proof hère is : That the trust patent 
to this land referred to as Walking Eagle's allotment was issued pur- 
suant to the provisions of section 13 of the act of Congress of 1889. 
That it is a part of the Great Sioux Indian réservation, though lying 
outside of the boundaries of either of the diminished réservations that 
were established by act of Congress, approved March 2, 1889, which 
was enacted pursuant to treaty, and that at the time of the enactment 
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of said statute by Congress in 1889, and ever since that time, the In- 
dian, Walking Eagle, resided itpon the premises heretofore referred to 
as his allotment, and upon which the offense was committed by peti- 
tioner. 

The learned court in re Ex part^ Moore, supra, at page 344 of 28 
S. D., at page 819 of 153 N. W. (Ann. Cas. 1914B, 648), proceeded : 

"We are unable to find any décision holding tliat an offense committed by 
one Indian agalnst anotlier Indian, on an Indian allotment upon the public 
domain, outside the boundarles and limits of an Indian réservation, and with- 
in the lîmlts of a state, is within the exclusive jurisdiction of the United 
States courts." 

The court thereupon recites the list of cases that had been called 
to its attention, and proceeded: 

"Not one of such décisions is directly In point in a case where the offense 
was committed by Indian against Indian outside the boundaries of the réser- 
vation." 

The court having found that there was no évidence before it point- 
ing out the particular act of Congress under which Walking Eagle had 
received this allotment, and evidently having in mind the provisions 
of the fédéral law theretofore referred to in the opinion, permitting 
an Indian to acquire an allotment on the public domain off his resei-va- 
tion, uses the following language : 

"Under the fédéral law, permitting an Indian to acquire an allotment on 
the ijublic domain off his réservation would not reinvest the United States 
with exclusive jurisdiction as to crimes committed by Indîans generally on 
such au allotment. NeitUer would such fact constitute such an allotment a 
Uttle quasi Indian réservation off by itself, and also thereby creating the 
possibility of having a great.number of half a mile square llttle Indian réser- 
vations, ail under the exclusive jurisdiction of the United States, scattered 
and intermised ail around over a couuty or couutles of a state." 

In re U. S. v. Pélican, 232 U. S. 442, 34 Sup. Ct. 396, 58 E. Ed. 
676, the Suprême Court of the United States, speaking through Mr. 
Justice Hughes, in sustaining the jurisdiction of the United States 
District Court for the Eastern District of Washington of the offense 
of murder committed by one Indian against another, "in the Indian 
country, to Wit, upon the allotment of one Agnes, an Indian, being lot 
3 of section 26 and lot 9 of section 3.5, in township 40 north, of range 
32, E. W. M.,, in the Northern Division of the Eastern District of 
Washington, said land being then held in trust by the United States," 
etc., it was conceded that this indictment was based upon section 2145 of 
the Revised Statutes, which provides that the gênerai laws "of the 
United States as to the punishment of crimes committed in any place 
within the sole and exclusive jurisdiction of the United States 
* * * shall extend to the Indian country." In connection with the 
hearing upon a demurrer to the indictment, the parties stipulated 
that the land described in the indictment as the place of the crime 
had been allotted to the Indian named under the act of February 8, 
1887, and the act in amendment and extension thereof, approved Feb- 
ruary 28, 1891 (both of which are referred to in the opinion of the 
Suprême Court of this state), and that this land was situated on that 
part of the Colville Indian réservation, which had been open to set- 
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tiement and entry by the act of Congress. The United States District 
Court below held that the allotment, not being vvithin the boundarics 
of the diminished Indian réservation, was not a part of the Indian 
country, within the meaning of the statute, and sustained a démar- 
rer to the indictment, and the government took the case to the Suprême 
Court of the United States upon a writ of error under the criminal 
appeals act of March 2, 1907. The inquiry in this case was whether, 
with respect to the part of the original réservation that is comprised 
in the described allotment, the United States had lost the jurisdiction 
which it formerly had. This réservation had been opened, and, with 
certain exceptions, the réservation was vacated and restored to the 
public domain, and it was provided that this tract should be opened to 
settlement and entry by the proclamation of the Président and should 
be disposed of under the gênerai laws applicable to the disposition of 
public lands in the state of Washington. The exceptions were made 
by Congress in order to care for the Indians residing on that portion 
of the réservation that was opened to settlement. Every such Indian 
was entitled to sélect therefrom 80 acres, which were to be allotted to 
the Indians in severalty. The title to the, lands selected were to be 
held in trust for the benefît of the allottees, etc. The court in this case 
détermines this issue in the f ollowing language : 

"Althouçh the lands were allotted in severalty, they were to be held in 
trust by the United States for 25 years for the sole use and beneflt of the al- 
lottee, or his helrs, and during this period were to be inaliénable. That the 
lands, being so held, continued to be under the jurisdiction and eontrol of 
Congress for ail govemmental purposes, relating to the guardianship and pro- 
tection of the Indians, is not open to controversy." 232 U. S. 447, 34 Sup. 
et. 398, 58 L. Ed. 676. 

"The lands, which, prior to the allotment, undoubtedly formed part of the 
Indian country, still retain, during the trust period, a distinctively Indian 
character, being devoted to Indian occupancy under the limitations imposed 
by fédéral législation. The explitit provision in the act of 1897, as to al- 
lotments, we do not regard as pointing a distinction, but rather as emphaslz- 
ing the intent of Congress in carrying out Its policy with respect to allotments 
in severalty, where thèse hâve been accompanied with restrictions upon alién- 
ation or provision for trusteeship on the part of the government. In the prés- 
ent case, the original réservation was Indian country simply because it had 
been valldly set apart for the use of the Indians as such, under the superln- 
tendence of the government. * * * The same considérations, in substance, 
apply to the allotted lands which, when the réservation was diminished, were 
excepted from the portion restored to the public domain. * * • The lands 
remalned Indian lands set apart for Indians under govemmental care; and 
we are unable to find ground for the conclusion that they became other than 
Indian country through the distribution into separate holdings; the govern- 
ment retaining eontrol. It is said that it is not to be supposed that Congress 
has intended to maintain the fédéral jurisdiction over hundreds of allotments 
scattered through territory, other portions of which were open to white set- 
tlement. But Congress expressly so provided with respect to offenses com- 
mitted in violation of the act of 1897. Nor does the territorial Jurisdiction ot 
the United States dépend upon the size of the particular areas which are 
held for fédéral purposes. Criminal Code, § 272 [Act March 4, 1909, c. 321, 
35 Stat. 1142; Comp. St. 1913. § 10445]. It must be remembered that the 
fundamental considération is the protection of a dépendent people." 232 U. 
S. 449, 34 Sup. et 399, 58 L. Ed. 676. 

This décision of the Suprême Court of the United States is the last 
word upon the subject, and seems to put at rest ail contention as to 



966 221 FEDERAL REPORTEE 

Indian allotments being Indian country, and definitely détermines that 
this allotment of Walking Eagle is, and at the time of the commission 
of the alleged offense was, Indian comitry. 

It is suggested, however, that the facts in this case under considéra- 
tion by the Suprême Court of the United States are not directly in 
point with the facts in the case at bar in this : That the land involved 
in that case was allotted to the Indian from the réservation, before it 
was opened to settlement. Hence the Indian character of the land 
was preserved after the opening of the réservation. And it is insisted 
that this distinction between thèse cases is of vital significance. 

A détermination of this question requires a review of the treaty con- 
cluded between the United States and the Indians April 29, 1868 (15 
Stat. L. 635), ratified by the act of February 16, 1869, the proclama- 
tion issued February 24, 1869. This treaty affected the whole Indian 
territory located in the Dakotas west of the Missouri river. This treaty 
of 1868, by article 12, provided : 

"No treaty for the cession of any portion or part of the réservation herein 
descrlbed, which may be held in common, shall be of any validity or force as 
against the said Indians, unl^ss exeeuted and signed by at least three-fourths 
of ail the adult niale Indians, occupying or intercsted in the same; and no 
cession by the tribe shall be understood or construed in such manner as to 
deprive, without his consent, any individual member of the tribe of his riglits 
to any tract of land seleeted by him, as provided in article VI of this treaty." 

By the act of Marcb 2, 1889 (25 Stat. L. 888), proclaimed Febru- 
ary 10, 1890 (26 Stat. L. 1554), part of this Great réservation thereto- 
fore estabhshed by treaty was divided among the différent tribes of the 
Sioux Nation by separating it into the réservations therein named, 
including the Cheyenne River réservation, and the remainder, with 
certain limitations, was opened for settlement under the provisions of 
the Homestead Law. 

The act of 1889 recognized the rights of the individual Indian resid- 
ing upon any portion of this Great réservation, as shown by section 
13, which provides: 

"That any Indian recelving and entitled to rations and annuities at either 
of the agencies mentioned in this act at the time the same shall take effect, 
but residing upon any portion of said Great réservation not included in either 
of the separate réservations herein established, may, at his option, within 
one year from the time vs'hen this act shall take efCect, and within one year 
after he has heen notified of his * • * right of option in such manner as 
the Secretary of the Interior shall direct by recording his élection with the 
proper agent at the agency to which he belongs, hâve the allotment to vt-hich 
he would be otherwise entitled on one of said separate réservations upon the 
land where such Indian may then réside, such allotment In ail other respects 
to conform to the allotments hereinbefore provided." 

It is further provided, by section 28 thereof : 

"That this act shall take effect, only, upon the acceptance thereof and con- 
sent thereto by the différent bands of the Sioux Nation of Indians, in manner 
and form prescrlbed by the twelfth article of the treaty between the United 
States and the said Sioux Indians concluded April 29, 1868, which said ac- 
ceptance and consent shall be made known by proclamation by the Président 
of the United States, upon satisfactory proof presented to him that the same 
has been obtained in the manner and form required by said twelfth article of 
said treaty, which proof shall be presented to him within one year from the 
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passage of this act, and upon failure of such proof and proclamation thls act 
becomes of no effect and null and void." 

The act actually took effect on February 10, 1890; the same being 
the date of the proclamation of the Président (26 Stat. L. 1554). 

Paragraph 6, on the first page of the proclamation last cited, pro- 
vides : 

"That any Indian reeelving and entltled to rations and annuities at eitlier 
of the agencles mentioned in this act at the time the same shall take efCeet, 
but residing upon any portion of said Great réservation uot included in either 
of the separate réservations herein establlshed, may, at his option, within one 
year from the time when this act shall take efCect, and within one year after 
he has been notified of his said right of option in such manner as the Sec- 
retary of the Interior shall direct by recording his élection wlth the proper 
agent at the ageney to which he belongs, hâve the allotment to which he would 
be otherwise entitled on one of said separate réservations upon the land where 
such Indian may then réside." 

The next to the last paragraph of the proclamation also provides : 

"Warning is hereby also expressly given to ail persons not to enter or make 
settlement upon any of the tracts of land specially reserved by the terms of 
said act, or by this proclamation, or any portion of any tracts of land to which 
any individual member of either of the bands of the Great Sloux Nation, or 
the Ponça Tribe of Indians shall hâve a préférence right under the provisions 
of said act ; and, further, to in no wise interfère with the occupancy of any 
of said tracts by any of said Indians, or in any manner to disturb, molest 
or prevent the peaceful" occupancy of any "tracts by them." 

Section 16 of said act of March 2, 1889, further provided: 

"That the acceptance of this act by the Indians in manner and form as re- 
quired by the said treaty concluded between the différent bands of the Sioux 
* * * Indians and the United States, April 29, 1868, and proclaimed by 
the Président February 24, 1869, * * » hereiuafter provided, shall be 
taken and held to be a release of ail title on the part of the Indians receiv- 
ing rations and annuities on each of the said separate réservations, to the 
lands described in each of the other separate réservations so created, and 
shall be held to confirm in the Indians entitled to receive rations at each of 
said separate réservations, respectively, to their separate and exclusive use 
and beueflt, ail the title and interest of every name and nature secured therein 
to the différent bands of the Sioux Nation by said treaty of April 29, 1868. 
This release shall not affect the title of any individual Indian to his separate 
allotment on land not included in any of said separate réservations provided 
for in this act, which title is hereby confirmed," etc. 

As has been heretofore stated, the agreed statement of facts and the 
certified records of the offices of the Indian Commissioner and Secre- 
tary of the Interior at Washington, presented with this application, 
conclusively show the résidence and occupation of this tract by Walk- 
ing Eagle, the sélection by him made to the agent, and filed with the 
local land office at Pierre, S. D., for this particular tract of land and 
the issuance of patent therefor to said Walking Eagle as his allotment, 
under the provisions of section 13 of said act of Congress of 1889. 

In addition to thèse proofs, the patent itself carries with it the pre- 
sumption that ail statutory prerequisites hâve been complied with (No 
Pire v. U. S., 164 U. P. 657-660, 17 Sup. Ct. 212, 41 L. Ed. 588), and 
such stipulation and certified copies affirm ail the facts so presumed. 

Reviewing this history of the treaty and the acts of Congress, it 
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seems clear to me that the right to possession and occupancy of the 
particular tracts upon which individual Indians resided, outside of the 
diminished réservations, was recognized first by the treaty of 1868, 
again by the act of Congress of 1889, again by the proclamation of the 
Président of 1890, by the notice issued by the departments having 
charge of the administration of thèse laws, issued pursuant to'the provi- 
sions of the proclamation, and by the issuance of the trust patent to 
thèse lands to thia particular Indian, pursuant to section 13 of the law 
of 1889. 

A casual référence to the various provisions of this treaty and thèse 
acts of Congress and the record made hère must establish the fact that 
individual Indians had rights in lands situated upon the Great réserva- 
tion, outside of the boundary lines of either of the diminished réserva- 
tions, and the further fact that thèse rights could not be taken from 
the individual Indian without his consent. They were guaranteed him 
by the treaty which was in the act expressly confirmed, and by every 
act of Congress and every step taken by the officers of the government 
having the administration of the law, pursuant to the provisions of 
such treaty, and the Indian, Walking Eagle, by his occupation of the 
premises hère described, under the said treaties and laws, acquired an 
individual right, as such Indian, to the possession and occupation of the 
particular premises described, and that such premises were specially 
reserved from the opération of the provisions of the law of 1889, open- 
ing the rest of tbe Indian country, outside of the diminished réserva- 
tions, to settlement. Clearly his right to possession of , and to occupy, 
thèse premises, and that they were to be reserved to him and held in 
trust for him, and were not to be subject to the opération of the home- 
stead laws of the United States, is indicated by the plain provisions of 
both the treaty and the congressional enactments. 

And in this connection it may be of interest to consider what is 
meant by Indian title, 

[2] I think it may be said with authority that the Indian's right of 
occupancy, and that right recognized by the government, is Indian 
title. This right of occupancy has always been held sacred, something 
iflot to be taken from him, except by his consent, and then only upon 
such considérations as should be agreed upon. Minn. v. Hitchcock, 
185 U. S. 373-389. 22 Sup. Ct. 650, 46 L. Ed. 954; U. S. v. Rickert, 
188 U. S. 432, 23 Sup. Ct. 478, 47 L. Ed. 532 ; People ex rel. Cusdick 
V. Daly, Sheriflf, 212 N. Y. 183, 105 N. E. 1(H8; U. S. v. Joseph, 94 
U. S. 618, 24 L. Ed. 295 ; U. S. v. Celestine, 215 U. S. 278, 30 Sup. 
Ct. 93, 54 L. Ed. 195; Hallowell v. U. S., 221 U. S. 317, 31 Sup. 
Ct. 587, 55 L. Ed. 750; Bâtes v. Clark, 95 U. S. 204, 24 E. Ed. 471 ; 
U. S. V. 43 Gais, of Whisky, 93 U. S. 188, 23 L. Ed. 846 ; Cherokee 
Nation v. Georgia, 5 Pet. 1-47, 8 L. Ed. 25 ; Johnson v. Mcintosh, 8 
Wheat. 543, 5 L. Ed. 681 ; U. S. v. Cook, 86 U. S. (19 Wall.) 591, 22 
L. Ed. 210; Spalding v. Chandler, 160 U. S. 394, 16 Sup. Ct. 360, 
40 E. Ed. 469. 

As I view this record, the rights of individual Indians residing on 
lands outside of the separate réservations then established were reserved 
by section 13 of the act of Congress of March 2, 1889, and the clear 
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purpose was to open for settlement as much of the lands outside of the 
separate réservations as was not occupied by the individual Indians. 

In harmony with this plan, there was no cession to the United States 
by thèse individual Indians residing on lands outside of the diminished 
réservations of their rights to the lands upon which they resided. The 
cession under the terms of the treaty expressly excepted the lands so 
occupied from the opération of the treaty, and the exception ceased to 
be operative as to any particular lands occupied by any particular 
Indian, only by his abandonment and his failure to apply for the al- 
lotment to the proper Indian agent and the filing of the list by such 
Indian agent in the local land office, that the patent might issue by the 
proper officers of the government. 

I repeat that the Act of March 2, 1889, contained the provision: 

"This release shall not affeet the tltle of any individual Indian to his sepa- 
rate allotment on land not Included in any of said separate réservations pro- 
vided for in this act, whleh title is hereby conflrmed," etc. 

The lands that were by section 21 of the act of 1889 restored to the 
public domain and opened for settlement under the Homestead Law 
did not include the lands upon which this individual Indian, Walking 
Eagle, resided, and which were occupied by him at the time the act 
went into effect, to which he'had an exclusive right of possession, ex- 
cept in the event he should waive his right by failing to elect, as pro- 
vided by section 13. 

This was the chief limitation to which the Président in his proclama- 
tion February 10, 1890, had référence, when he said "subject to ail 
the conditions and hmitations in said act contained," etc. 

It is my judgment that instead of Walking Eagle's title to the land 
in question, his right of occupation, his right of possession, being in 
any manner disturbed or changed or extinguished by the act of March 
2, 1889, that which had been theretofore preserved to him was by that 
act confirmed. 

[3] The enabling act of the state of South Dakota February 22, 
1887, and the act of March 2, 1889, approved within less than ten days 
of each other, were drafted together in contemplation of thèse condi- 
tions. By section 2 of the Enabling Act of the state of South Dakota, 
the people inhabiting the propos.ed state forever disclaimed ail right 
and title to ail lands within the boundaries thereof "owned or held by 
any Indian or Indian tribe; and until the title thereto shall hâve been 
extinguished by the United States the same shall be and remain sub- 
ject to the disposition of the United States, and said Indian lands shall 
remain under the absolute jurisdiction and control of the Congress of 
the United States," etc. The title of the United States to thèse lands 
is not extinguished, within the meaning of this paragraph, until the 
United States grants the same by final patent in fee. U. S. v. Rickert, 
188 U. S. 432-441, 23 Sup. Ct. 478, 47 L. Ed. 532. 

In view of the f act that allotments had been made to individual Indi- 
ans over a large area outside of the diminished réservations within the 
state of South Dakota, and those that were contemplated to be made 
in the future, to avoid doubt on the subject could be the only object of 
this otherwise meaningless clause. 
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The Word "réservation" is not used. The provision is not made that 
the Indian "réservation," but the Indian "lands," shall remain, etc., 
and the lands are not Hmited to those of an Indian tribe, but include 
also those that are held or owned by any Indian. 

It is manifest that Indian lands, or the lands of an Indian within 
a réservation or on the public domain, ail come in the same category, 
ail such lands are equally Indian country, and, if so, no state court 
had jurisdiction to try or sentence the petitioner upon the charge of 
committing the crime of murder of one Indian by another on this tract 
of land. U. S. v. Pélican, 232 U. S. 442, 34 Sup. Ct. 396, 58 h. Ed. 
676, 

In my judgment upon the record hère, it is not necessary to go to 
the extent of the opinion in re Donnelly v. U. S,, 228 U. S. 243, 33 Sup. 
Ct. 449, 57 L. Ed. 820, Ann. Cas. 1913E, 710, in substance, that an 
Indian réservation which is created out of a portion of the public do- 
main, without previous récognition of any Indian title thereto, is "In- 
dian country." 

I am of the opinion that this allotment of Walking Eagle — 

(1) Was a part of the Great Sioux Indian réservation, included with- 
in the provisions of the treaty of 1868. 

(2) That the particular lands included within the allotment of Walk- 
ing Eagle were resided upon and occupied by him at and prior to the 
act of Congress of 1889. 

(3) That, under and by virtue of the provisions of the treaty of 
1868, the act of Congress of 1889, and the acts of the officers of the 
United States in the administration of the law, there was an expressed 
purpose and intent to préserve the tide, right to the possession, and oc- 
cupancy of the individual Indian *to the premises upon which he re- 
sided. 

(4) That the government of the United States never secured any 
right, title, or interest in and to the premises described as the allot- 
ment of Walking Eagle, except to hold the same in trust for him as 
his allotment, and it never became any part of the public domain 
for the purpose of settlement by citizens of the United States. 

(5) That the Great Sioux réservation, including ail of that country 
west of the Missouri river in the two Dakotas, was originally Indian 
country, by virtue of the right of the Indian to occupy the same, and 
that right recognized by the government of the United States, and 
such right of occupancy has been preserved and recognized by the 
treaties and acts of Congress abôve referred to, to the individual al- 
lotments of Indians under the provisions of the act of Congress of 
March, 1889, and such allotments hâve been specifically excepted from 
the opération of that portion of said statutes opening the same to pub- 
lic settlement. 

(6) By the treaty and said act of Congress there has been a con- 
tinuous récognition of the Indian title and right of occupation of 
Walking Eagle to the premises in question, and I am therefore con- 
vinced that, ever since the treaty of 1868, it has been and now is "In- 
dian country." That the United States has the exclusive jurisdiction 
of offenses committed by an Indian against an Indian within the Indian 
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country îs a proposition conceded upon this hearing, and is so vvell set- 
tled that it needs no citation of authorities. 

It foUows that the state court of Stanley county, S. D., had no iu- 
risdiction of the offense of murder alleged to hâve been committcd by 
the petitioner, an Indian, of Tincup, an Indian, at the time and place 
named in the information, within the Indian country. 

This détermines the first and main contention of the Attorney Gen- 
eral in this case, and at the sanie time disposes of the second, as that 
involved an assumption that the state court had jurisdiction. 

The third contention of the learned Attorney General, that a court 
having possession of a person cannot be deprived of the right to deal 
with such person until its jurisdiction is exhausted, has no application 
where it is without jurisdiction. 

[4] The contention of the learned Attorney General that it was not 
intended by Congress that fédéral courts should, by writs of habeas 
corpus, obstruct the administration of the state criminal laws in the 
state courts, is answered by the détermination of this first contention, 
that the exclusive jurisdiction of the ofïense charged was within the 
courts of the United States. Ex parte Royall, 117 U. S. 241, 6 Sup. 
Ct. 734, 29 L. Ed. 868; Ex parte Bridges, 2 Woods, 428, Fed. Cas. No. 
1,862; Ex parte Lange, 18 Wall. 163, 21 L. Ed. 872; Ohio v. Thomas, 
173 U. S. 276, 19 Sup. Ct. 453, 43 L. Ed. 699; In re Loney, 134 
U. S. 372, 10 Sup. Ct. 384, 33 L. Ed. 949; In re Neagle, 135 U. S. 1, 
10 Sup. Ct. 658, 34 L. Ed. 55. 

I am of the opinion that the state court was without jurisdiction to 
hold any hearing or make any détermination in the premises, and that 
the order of the state court directing the petitioner's imprisonment was 
and is void, as distinguished from being irregular, and therefore that 
petitioner is held in the custody of the authorities of the state peni- 
tentiary of the state of South Dakota under illégal process. It further 
satisfactorily appearing that the défendant has been imprisoned there- 
under for nearly 15 years, the récent détermination of the questions 
hère involved by the Suprême Court of the United States in re U. S. v. 
Pélican, supra, at variance with the rule announced by the Suprême 
Court of the state on denying his application for a release, constitutes 
exceptional circumstances, and justifies the issuance of the writ by 
this court and the discharge of the petitioner. 

The court, having reached the foregoing détermination as to the facts 
of the case, further fînds that law and justice require that an order 
be entered granting the pétition, liberating the défendant, and discharg- 
ing him from custody. 



972 221 FEDERAL EEPOETER 

EOSOFF et al. v. GILBKRT THANSP. CO. 

pistrict Court, D. Connecticut. Februai-y 13, 1915.) 

No. 1319. 

1. CORPOEATIONS ©=S>2Ô9 InSOLVENCY PEOCEKDINGS— COLLECTION OE IJNPAID 

Stock Subsckiptions. 

In proeeediiigs to wlnd up the affairs of an insolvent corporation, wlicro 
it becomes necessary to levy assessments agalnst unpaid stock subsci'ip- 
tions, It Is the gênerai rule tliat the court will ascertain the amount neces- 
sary to be ralsed, and the amount of unpaid subscrlptions, the assess- 
ment, when made, to be collected by actions at law against the s'jveral 
stockholders, and will leave any défense whlch an individual stockholder 
may hâve to be determined in the action against him. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1050, 1052- 
1067, 2272; Dec. Dig. <S=>259.] 

2. Corporations <S=>2.32 — Insolvenct— Liabilitï of Stockholdebs— Unpaid 

subscbiptions. 

Pub. Acts Conn. 1903, c. 194, § 12, provides that. If any stock of a cor- 
poration shall be paid for otherwise than in cash, a majority of the dl- 
rectors shall sign and record a statement showlng particularly the prop- 
erty recelved in payment, and that it is of the value at which it is re- 
ceived. Ifeld, that where stock vvas issued, to be paid for in property, but 
no statement respeeting the property was made by the directors, and no 
property was in fact delivered to the corporation, on its insolvency, the 
holders of such stock were liable for its par value in cash. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 879, 880, 
883, 884, 987 ; Dec. Dig. ®:=5232.] 

3. Corporations <©==>237 — Liability or Stockholders— Exemption in Mort- 

gage Securing Bonds. 

Where bonds Issued by a corporation and secured by mortgage refer to 
the mortgage for the terms and conditions on which they are issued and 
secured, the two Instruments are to be eonstrued together, and a provi- 
sion in the mortgage exempting stockholders from Personal liability in 
any case is binding on holders of the bonds. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 907-910, 
914-918, 923-029, 931-933 ; Dec. Dig. ®=5237.] 

4. Cobporations (£=237 — Insolvency— Liability of Stockholders on Un- 

paid SUBSCRIPTIONS. 

That a surety company, before becomlug surety for a corporation, did 
not investigate its affairs sufflciently to ascertain that a large part of its 
stock was not paid for, does not relieve the stockholders from liability on 
thelr unpaid subscriptions for payment of a valid claim of the surety com- 
pany arising out of its suretyship. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 907-910, 
914-918, 923-92!), 931-933; Dec. Dig. (S=:=237.] 

5. CoBPORATioNS (©=3065 — Insolvenct and Receivers— Debts Pbovable. 

TJnder a contract by which a corporation agreed to indemnify and hold 
harmless a surety company against any expenses or counsel fées incurrecî 
by reason of its beeomîng surety for the corporation, the surety company 
held entitled to an allowance for expenses incurred, with the approval of 
the court, in aidiug receivers of the corporation to enforce the llabilitj 
of stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 2281, 2282 ; 
Dec. Dig. <S=>.565.] 

@S3For other cases see same topic & KICY-NUMBER In ail Key-Numbered Digests & Indexes 
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6. Corporations <S=>232— Liability or Stockholders— Unpaid Subsckip- 

TIONS. 

Under the Connecticut statutes, whlch reauire stockholders to pay par 
value for their stock, the fact that creditors of the corporation knew that 
its stock was net fully pald does not deprive them of the right to euforce 
the liability of stockholders for unpaid subscriptions. 

[Ed. Note. — î^or other cases, see Corporations, Cent. Dig. §§ 879, 8S0, 
883, 884, 987 ; Dec, Dig. <S=232.] 

In Equity. Suit by Samuel R. Rosoff and" others against the Gilbert 
Transportation Company. On exceptions to report of spécial master. 
Overruled. 

See, also, 204 Fed. 349. 

John S. Pullman, of Bridgeport, Conn., for plaintiffs and receiver. 

George D. Watrous and Harrison T. Sheldon, both of New Haven, 
Conn., for American Surety Co. 

Lewis S'perry, of Hartford, Conn., Charles Phelps, of Rockville, 
Conn., and Charles Welles Gross, Lucius F. Robinson, and Francis 
W. Cole, ail of Hartford, Conn., for intervening stockholders. 

Léonard M. Daggett, of New Haven, Conn., for bondholders' com- 
mittee. 

Eliot Watrous, of New Haven, Conn., for John A. Morse, a bond- 
holder. 

George E. Beers, of New Haven, Conn., for John A. Phelps and H. 
Walter Murless. 

THOMAS, District Judge. This matter is now before the court 
upon the exceptions filed by certain bondholders and stockholders to 
the acceptance of the report of the spécial master, to whom this mat- 
ter was ref erred pursuant to an order passed by Judge Holt, for a more 
particular description of which order référence is thereto made. 

Before taking up the discussion of the issues raised by the exceptions, 
I deem it necessary, in view of the importance of this case and the f ar- 
reaching efïect a conclusion may hâve, either one way or the other, to 
rehearse as briefly as possible some of the salient features leading up 
to the présent moment in this litigation. 

The Gilbert Transportation Company was organized under the gên- 
erai corporation laws of the state of Connecticut on the 21st day of 
July, 1905, with an authorized capital stock of $500,000. The main 
purpose of the company was to conduct a gênerai freight shipping 
business. At the first meeting of the company, which was held on said 
date, it was voted to authorize the issue of $1,250,000 of bonds to pro- 
vide for the purchase of vessels and other property, as well as to raise 
money for a cash working capital. 

On July 29, 1905, the stockholders voted to increase the authorized 
capital stock from $500,000 to $2,500,000, of which $1,250,000 was pre- 
ferred and $1,250,000 was common stock. The company continued in 
business until October 5, 1909, when a bill in equity was filed in this 
court in behalf of stockholders, bondholders, and other creditors, pray- 
ing for the appointment of a receiver. Frank S. Butterworth, of New 

^ssFor other cases see same toplo & KBY-NUMBBR In àll Key-Numbered DIgests & Indexes 
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Haven, was appointed receiver, and in due course turned ail of the 
tangible assets into cash. 

The receiver had practically no property of the company that was 
not covered by mortgage, and realized f rom the sale of mortgaged 
property the sum of $91,533.88. Of this araount $54,793.59 was nced- 
ed, and was used by the receiver, to release tlie vesscis from maritime 
liens, to préserve ihe property, and to pay the expenses of administra- 
tion. After doing this there was a balance on hand of $26,740.29 ap- 
plicable to the mortgage debt, which was many tinics that sum. No 
funds whatever were available for the payment of gênerai unsecured 
creditors, whose claims aggregated $279,600. 

The largest unsecured creditor was the American Surety Company 
of New York, whose aggregate claims, including assignments from 
the Degnon Contracting Company, allowed by the commissioner bef ore 
whom the claims were heard, amounted to the sum of $205,315.83. 

At the first meeting of stockholders in 1905, Gilbert submitted the 
f ollowing written proposition : 

"New London, Conn., July 21, 1005. 
"To the Board of Dlreotors of the Gilbert Transportation Company— Gen- 
tleraen: 
"For some years I hâve been managing vessels for tlieir owiiers and am 
now managing the fleet of seven vessels nientioned below. Under my man- 
agement thèse vessels hâve shown net earnings of from 15 per cent, to 38 
per cent, of their cost. I hâve arranged with the owners of the.se vessels to 
purchase thelr entire interests therein for cash or securities of your Com- 
pany for a cost not e.xceeding the foUowing for the entire ovvnership of sald 
vessels, viz.: 

Where Built Priée to 
Company. 

Catherine M. Monahan Tonnage 871 Mystic, Conn. $45,000 

Elizabeth T. Doyle " 77-1 Boston, Mass. 56,000 

Winifred A. Foran " 818 Weyniouth, Mass. 2.5,000 

Glad Tidiuss " 654 Belfast, Me. 20,000 

Belle O'Neil " 467 Bath, Me. 15.000 

John R. Bergen " 647 Wilmiugton, Del. 17,000 

Marion F. Roekhill " 297 " " 4,500 

Building. 
Marie Gilbert " 600 Mystic, Conn. 16,000 

"I now hold options for the purchase of several of the vessels descrlbed in- 
Exhibit A, hereto anne,x.ed and uiade a part hereof, and I e.xpect to be able to 
acquire for your company thereafter their entire ownership of a majority In- 
terest in ail or the greater part of said vessels at a cost which will not ex- 
ceed an appraisement thereof by one or more disinterested shipbrokei-s or 
other compétent appraisers. 

"I now propose that your company shall acquire the fleet now managed by 
n:e mentioned above, you assuming the respousibility and expense necessary 
to complète the Marie Gilbert, and ail or some part of the fleet of vessels 
mentioned in Exhibit A, or a ma.i'ority Interest in each of said vessels at the 
actual appraised value of said vessels, or any of them, payable in cash or se- 
curities of your company on the basis hereln provided for. 

"For my service in obtaining options aud agreements for tlie purchase of 
ressels, attending to the organizatlon of your company, and advancing the 
necessary expenses therefor, the trausfer of titles to It, the transfer to it of 
the leuse of the shii)buildlng plant at Mystic, Conn., now held by me (your 
company thereupou assuming tlie performance of said lease), and in part fot 
Qiy services to tlie company in the future as its gênerai manager, exclusive of 
the cash corariensatioii herein provlded for, your company shall issue to me its 
common stock fully paid and noiiassessable tothe amount of ôOper cent, of the- 
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aggregate par value of ail bonds and preferred stock Issued by your company 
during the next tnree years, and I hereby agrée to donate te your company 
one-half of ail such commun stock so received by me, to be used by the com- 
pany for the purpose of acquiring, In connection with Its other securities, 
cash capital and property ; the remaining one-half of said common stock to 
be my sole and absolute property. 

"I agrée that I will not obligate your company for the payment of any cash 
for the purchase of vessels or other property, unJess there shall be cash ou 
hand in your treasury to cover such purchases, or your company shall hâve 
agreements made by good and responsible persons to purchase your securities 
to an amount equal to or greater than any such proposed purchase or pur- 
chases. 

"I agrée to sell within six months from the date hereof, for your company, 
its securities for cash on the above basis to raise an 'Insurance fund' which 
will be presented by cash reallzed from the sale of bonds and preferred stock 
equal to 5 per cent, of the par value of the aggregate of the bonds and pre- 
ferred stock issued for and representing vessels purchased, and to raise work- 
ing capital which wUl be represented by cash realized from the sale of bonds 
and preferred stock equal to 3 per cent, of the bonds and preferred stock is- 
sued for and representing vessels purchased. 

"I now propose that your company shall agrée to issue to me or on my or- 
der flrst mortgage bonds and shares of stock of your company on the basis 
stated below, for ail cash furnished your company for working capital or used 
in the purchase of vessels and other property, or sold for the purpose of 
raising an 'insurance fund' of your company, viz.: 

"For each $1,700 of cash, or for each $1,700 of the cost of appraised market 
value of any vessels or other property purchased, there shall be issued of the 
company's securities: 

Bonds of the par value of $1,000 

Preferred stock full paid and nonassessable 1,000 

Common treasury stock, donated by me. 500 

$2,500 

"On thls basis, your bonds will be Issued for 70 per cent, of their par value, 
and your preferred stock at par. And bonds, preferred stock, and common 
stock of the company, issued to me or on my order, as above provided, not 
actually used in the purchase of property or disposed of for cash or for ex- 
penses in connection with placing the securities of the company, shall be ac- 
counted for and returned by me to your company. 

"I bave read your proposed plan of organization, dated July 21, 1905, which 
is based upon interviews had by me with your directors preliminary to and ex- 
pectant upon the making of this proposition by me and the acceptance of the 
same by your company, and make It a condition of this proposition that ail 
of the représentations and conditions therein set forth on your behalf be car- 
ried out as part of the agreement arising from an acceptance of thls proposi- 
tion by your company, and that such plan of organization be issued by your 
company forthwith. 

"I make as a further condition to my proposition that I be employed by 
your company as your président and gênerai manager for a period of flve years 
from date at an annual salary of $7,000, in addition to the stock comjiensa- 
tion herein provided for, payable montWy, with the provision that, as the 
volume of the business of your company increases, my salary shall be raised 
on a scale satisfactory to me, or I shall hâve the right to termlnate my em- 
ployment at the end of any year. 

"I hâve an agreement with Messrs. Culver & Whittlesey, my solicitors and 
the solicitors for the company, that for services, in preparing Its certlflcate 
of incorporation, by-laws, its plan of organization and subscription llst, its 
stock certificates, bonds, flrst mortgage, organizing the company, negotiations, 
advice, and ail other services connected with the incorporation and organiza- 
tion of the company, they shall receive the folio wing amount in cash: $2,500 
in cash when $105,000 of your bonds are issued, $2,500 in cash virhen the next 
$125,000 of your bonds are issued, $2,500 in cash when the next $125,000 of 
your bonds are issued. 
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"The fees of thèse gentlemen, payable at the time and în the amoimts above 
mentioned, together with thelr disbursements and ail disbursements made by 
me for organization expenses of your company, sliall be assumed and paid 
by yonr company, and said flrm of Culver & Whittlesey shall be retained to 
act coutemporaneously dui-ing the term of my employmcnt as président and 
gênerai manager. 

"Trusting to be advised of the acceptance of this proposition at an en ri y 
date, I am, 

"Very tnily yours, [Signed] Mark L. Gilbert." 

Annexed to this letter was a list of vessels needed for the corpora- 
tion, which were ref erred to in the letter. 

The board of directors, to whom this letter was addressed, passed 
a vote at its first meeting, held on the 21st day of July, 1905, the es- 
sential portions O'f which, as they relate to this controversy, were as 
f ollows : 

"The elerk then read to the meeting the minutes of the first meeting of the 
incorporators and subscribers to the capital stock of the corporation, from 
which it appeared that at said meeting a certain proposition from Captaiu 
M. L. Gilbert, dated ,Tuly 21, 1905, relative to the acquisition of further ves- 
sels in the future, the employment of Captain Gilbert as gênerai manager of 
the company, together with a form of bond, and a form of mortgage securing a 
proposed issue of flrst mortgage bonds to an amount not exceeding one million 
two hundred and fifty thousand dollars ($l,250,00fl), had beeu unanimously 
approved at said meeting. 

"At this point Captain Gilbert withdrew from the meeting. Mr. Williams, 
the vice président took the chair. 

"Thereupon, and on the suggestion of the chairman, the said proposition 
from Captain Gilbert and tlie proj^osed form of bond and mortgage were read 
to the meeting. After a fuU discussion as to the advisability of the company's 
accepting the proposition of Captain Gilbert, and authorizing the grant and 
Issuance of bonds secvired by the mortgage In tlie form read to the meeting, 
Mr. Howard moved, seconded by Mr. Williams. 

"Kesolved, flrst, that the proposition from Captain Gilbert, dated July 21, 
1905, just read to this board, be and the same hereby is accepted in its en- 
tirety." 

Part of section 12, chapter 194, of the Public Acts of Connecticut 
for 1903, reads as f ollows : 

"If any stock shall be paid for otherwise than in cash, a majority of the 
directors shall make and sign upon the record book of the corporation a state- 
ment showing particularly of what the property received in payment for stock 
subscriptions consists, and that it bas an actual value equal to the amount for 
which it Is so received. The judgment of the directors as to the value of 
property accepted in payment of stock shall be final ; but the directors cou- 
curring in the judgment of such value, in case of fraud in the overvaluation 
of such property, shall be jointly and severally liable to the corporation for 
the amount of the différence between the actual value of any property so ac- 
cepted in payment at the time of such acceptance, and the amount for which 
it is received in payment. The secretary shall keep a record of the naraes 
of the directors concurriug In such judgment oï value." 

The record book of the corporation contains no statement, signed 
by a majority of the directors, "showing particularly of what the 
property received in payment for stock subscriptions" consisted, nor 
does it contain any statement by a majority of the directors that ihe 
property had an actual value equal to the amount for which it was 
received. Neither the record book nor any other of the company's 



E080FF V. GILBERT TEANSP, CO. 977 

records contains any statement whatever of property received in pay- 
ment of common stock. 

Mark L. Gilbert did deliver to the company, in accordaiice with 
the ternis of his letter of July 21, 1905, certain interests in vessels 
which he owned, and received full value in preferred stock. 

There are no other crédits to Mark L. Gilbert, on the books of the 
company, for anything received from him under the terms of his 
letter of July 21, 1905. The options and other things of claimed cash 
value were never put on the books of the company and never counted 
into the company's assets in any way. This so-called property had 
no value and was not delivered to the company. Gilbert's salary was 
adéquate compensation for any services rendered. 

AU of the common stock of the company outstanding was issued 
to Gilbert on the apparent theory that the company's acceptance of his 
proposai was warrant enough. Under the scheme, one half of such 
common stock was to belong to Gilbert as his own property, and the 
other half was to go to the company and be used as "bonus" stock. Ail 
that the company ever received for any of this common stock was 
$2,780, which amount was paid on shares having a par value of $13,- 
900. Gilbert retained 1,298 shares, and 2,791 shares were given to the 
stockholders as a bonus. 

On the 24th day of April, 1911, the receiver was authorized, by 
order of this court, upon the advice of counsel and with the approval 
of the American Surety Company and the bondholders' committee, to 
institute action against the several holders of common stock whose 
stock was then unpaid for or but partially paid. The court also in- 
cluded in the order certain holders of preferred stock who had paid 
less than par to the company when the preferred stock was issued 
to them. The amount so due on preferred stock, however, was com- 
paratively small. 

Pursuant to said authority, the receiver instituted suits in the state 
courts in Connecticut against a considérable number of stockholders 
who owned the largest amounts of unpaid stock. While thèse suits 
were pending, the défendant stockholders brought an intervening bill 
in equity to this court, praying for a stay of the suit in the state courts, 
and for an order of référence to détermine the amount of the debts 
and the amount of the assessment necessary to pay them. Upon this 
bill, after hearing had, an order of référence was made by Judge 
Holt in May, 1913, and a spécial master was appointed to — 

"hear, ascertaln, and report to this court for its détermination: 

"First. The amount of the claims of creditors, if any (allowed by the com- 
mlssioner of this court heretofore appointed), which would be entitled to be 
paid out of the proceeds of an assessment upon the stockholders, or any of 
them, if such assessment were ordered by this court on account of any un- 
paid balance, if any, upon the shares of the capital stock of said the Gilbert 
Transportation Company held by such stocljholders or any of them. 

"Second. The portion of the costs and expenses of this cause, including the 
reeeivershlp, both such costs and expenses as bave already been incurred 
and as reasonably may be incurred hereafter, as should properly be Included 
in determinlng the amount of an assessment, if any, against said stockholders. 

"Third. The amount, If any, unpaid upon the shares of the outstanding 
stock of said the Gilbert Transportation Company. 

"Fourth. The amount of the assessment, if any, which should be made 

221 F.— 62 
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against holders of unpald stock, maklng falr allowance to cover failures In 
recovery after hearing such testimony as may be offered as to the inability 
of any stockholder to respond, in order to obtain sufflclent moneys to pay the 
amount of the aforesaid debts and expenses found payable from any recovery 
from stockholders, so that no stockholder shall be called upon to pay more 
than the pro rata share of the balance which In equity he ought to be called 
upon to pay upon each share of stock held by hlm, with leave to any créditer 
to move for a further assessment in case of the inability of the receiver to 
recover sufflclent to pay such debts and expenses." 

The spécial master, pursuant to said order, heard the parties and 
filed his report, finding: 

"First. That the claims of ereditors to be paid ont of the proceeds of an 
assessment upon stockholders, if such assessment were ordered, amounted to 
$344,294.42. 

"Second. That the costs and expenses of the case, which should be included 
in determining the amount of the assessment were $21,500. 

"Third. That the amount unpald upon the outstanding common stock was 
$407,320, and on the outstanding preferred stock was $20,696.33. 

"Fourth. That, after niaking allowance of $120,800 to cover failure in re- 
covery in case of known inability of stockholders to respond, the amount of 
the unpald balance available to be assessed was $307,216.33, and the amount 
of the assessment which should be made was the full amount of the unpaid 
balance of the stock at 100 per cent." 

So, as already stated, certain stockholders and bondholders hâve 
filed exceptions to this report. 

The rulings and findings of the spécial master to which exceptions 
hâve been filed may be classified under six heads, as f oUows : 

(1) The ruling of the master that he was not concerned with the 
individual liability or individual défenses of any stockholder, and that 
the inquiry in the référence was limited to a determinaton, so far as 
the stock is concerned, to the question of whether it was unpaid stock 
or full paid stock, and, if paid in part, to what extent it remained un- 
paid. 

(2) The ruling of the master that for the purpose of determining 
the full paid or unpaid character of the shares of stock issued by the 
Gilbert Transportation Company the question of the value of the prop- 
erty turned over in payment for thèse shares which were not paid for 
in cash was to be inquired into and decided, and the transaction con- 
cerning common stock between Gilbert and the company examined. 

(3) The finding of the master with respect to the claims of the 
bondholders. 

(4) The finding of the master with respect to the claims of the 
American Surety Company. 

(5) The finding of the master that ereditors are entitled to partici- 
pate without référence to notice, or to dates when crédit was given, 
or to the fact that the ereditors were also bondholders. 

(6) The allowance of the master for future expense. 
We will take up thèse six heads in the order named : 

[1] First. An examination of the order of référence sufficiently 
disposes of the exceptions to the rulings contained under the first 
heading. 

The order directs the master to ascertain "the amount, if any, un- 
paid upon the shares of the outstanding stock of said the Gilbert Trans- 
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portation Company." There is nothing in the order which suggests 
any departure from the course suggested in the mémorandum of déci- 
sion upon which the order was founded, namely, that the question, 
whether any stockholder is hable to respond to the assessment because 
of individual défenses, should be determined in the suits to collect the 
assessment, and not in the référence. Rosoff v. Gilbert Transportation 
Co. (D. C.) 204 Fed. 349. 
This ruhng is in accordance with the weight of authority : 

"Whatever défenses individual stocliholders ma y liave against the elaims 
for payaient of lustallments called for on their individual sliares will corne 
up for considération when future proceedings may be instituted to recover 
such installments from them." In re Monarcli Corporation, 203 Fed. 664, 122 
C. O. A. 60. 

"In a hearing on an application by a receiver to levy assessments on unpald 
subscriptions and for the collection of the same, the spécial défenses of the 
sub.scribers will not be cousidered. The court will only ascertain the amount 
of the debts, the names of the stockholders who hâve not paid, and the amount 
of the assessment necessary." Cook on Corporations (6th Ed.) § 207; In re 
Munger Vehlcle Tire Co., 168 Fed. 910, 94 C. C. A. 314. 

It is the gênerai rule that the assessment, when made, shall be col- 
lected by suits at law by the receiver against the individual stockhold- 
ers. Glenn v. Sumner, 132 U. S. 152, 156, 10 Sup. Ct. 41, 33 L. Ed. 
301 ; Smith, Receiver, v. Johnson, 57 Ohio St. 486, 49 N. E. 693. This 
fact, and the further fact that generally no notice to stockholders is 
necessary to uphold the validity of the assessment, show that, in the 
détermination of the amount of the required assessment, it is not in- 
cumbent upon the court to pass upon the défenses of the individual 
stockholders. Brown v. Allebach (C. C.) 156 Fed. 697, 698. The présent 
proceeding is not adapted to the détermination of such défenses. Cum- 
berland Lumber Co. v. Clinton Hill Lumber & Mfg. Co., 64 N. J. Eq. 
517, 54 Atl. 450. 

The master has found the amounts unpaid upon the stock held by 
the several stockholders. They appeared and were heard upon this 
point. To this extent the décision is final. If, however, a stockholder 
has any individual défense, he will hâve ample opportvmity to présent 
his défense when the receiver endeavors to collect the assessment. 

[2] Second. Under this head the master found that ail of the out- 
iîtanding common stock, amounting to $422,800, was issued to one Gil- 
bert, and that eventually the greater part of it was used as "bonus" 
stock, as an aid to the sale of the company's preferred stock or bonds. 

The master also found that no cash or property was turned over to 
the company by said Gilbert or any one else in payment for thèse 4,228 
shares of stock, except in the case of 139 shares, on which $2,780 in 
cash was paid by the subséquent purchasers thereof. 

The third section of the order of référence provides that the master 
shall ascertain "the amount, if any, unpaid upon the shares of the out- 
standing stock of said Gilbert Transportation Company." 

In order to détermine the amount unpaid, the master correctly held 
that it was necessary to inquire into the value of any property turned 
over in payment for the stock. It appears that no certifîcate signed by 
the directors of the company, as required by section 12 of the Connec- 
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ticut Corporation Law, certifying the value of such property, had ever 
been executed. It is unnecessary to détermine what effect such a cer- 
tificate would hâve had. Without it, the only way to détermine the 
amount unpaid on the stocli was to inquire into and détermine the value 
of any property turned over in payment for the stock. 

The master made such inquiry, but found that the books of the 
Company showed that no property was in fact delivered to the company 
in payment for the common stock, and that no common stock was is- 
sued because of any property turned over to the company. Under 
thèse circumstances, his inquiry into the value was immaterial. The 
services of Gilbert could not hâve been worth any such vast sum, by 
any possibility, as named in his letter. He was to receive an annual 
salary of $7,000, with a substantial increase satisfactory to himself as 
the business increased. There is no évidence that the directors placed 
any higher value on his services than $7,000, and, had they donc so, 
their good faith might, perhaps, hâve been open to question. Certain 
it is, as the matter was donc, Gilbert's services could not be used as a 
basis for the issue of any stock to him, and such stock be deemed f ull- 
paid stock under Connecticut law. 

An examination of the whole arrangement relative to the issue of 
common stock shows it to hâve been a transparent scheme to issue a 
large block of common stock without property of any value being re- 
ceived by the company therefor, and utterîy at variance with the letter 
and spirit of the Connecticut statute. If the company acquired any 
of the property set forth in Gilbert's letter, it appears that it paid full 
value for it in preferred stock, and that no cash or property was in 
fact delivered to the company for common stock, except in the case 
of the 139 shares mentioned above. It is clear, therefore, that there 
is no merit in this exception to the master's report. 

A similar situation arose under the Connecticut statute in the case 
of In re Monarch Corporation, 203 Fed. 664, 665, 667, 122 C. C. A. 60, 
where the court said : 

"The total amount of authorlzed capital stock was $500,000. Of thls $25,000 
was subscrlbed and paid for in cash. The reinainlng $475,000 was subscribed 
for, to be paid by the delivery of property other than cash. This property 
conslsted of two certain patents of the United States relating to the use of 
carbonic acid gas. At the flrst meeting of stockholders (January 13, 1906) a 
resolution was adopted declaring that thèse patents were in their judgment of 
the reasonable value of $475,000. At the directors' meeting a similar resolu- 
tion was adopted. 

"Neither of thèse patents was ever assigned to the corporation ; indeed, nei- 
ther of them was ever assigned by their owners to the persons who had sub- 
scribed for the $475,000 shares of stock. Thèse persons, however, did trans- 
fer to the corporation an option whlch they held from the owner to purchase 
one of thèse patents for $20,000, on which option $2,000 had been paid. The 
option included a license to manufacture and sell under the patent for two 
years. 

"It is contended by respondents that thèse 4,750 shares were never Issued. 
The record does not sustain thls contention. Certificates of stock (common 
and preferred) in the usual form of such certificates covering.the entire 5,000 
shares (including those paid for in cash) were executed, removed from the 
stockbook, and handed over to flve différent individuals, or their représenta- 
tives. One of the subscribers received certificates which stood in the names 
of two of the others, under an agreement that he would hold their shares 
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with which to raise the $18,000 necessary to pay the balance due under the 
option. But thèse certlficates were actually Issued by the corporation, were 
issued as full-paid nonassessable stock, so that they or part of them could 
be sold to raise that money. 

"1. The District Judge held that the property actually turned over was the 
full équivalent of that agreed to be turned over, and that therefore the 4,750 
shares of stock were in fact full-paid. We are unable to concur In this con- 
clusion. The full ownership of two patents is something materially différent 
rrom the ownership of a contract which gave the holder the right to buy oue 
of the patents for $18,000, with an exclusive license to manufacture, sell, and 
use under that patent only durlng the continuance of the option, two years ; 
the patent not expiring untll 1915. Moreover, there is nothing to show that 
under section 12 of the Connecticut statute the board of directors ever slgned a 
statement, or ever even voted, that 'the option' had an actual value equal to 
$475,000. 

"2. The main contention of the respondents is that, where the spécifie prop- 
erty which bas been valued and is to be transferred for stock has not been 
In fact turned over, there can be no cash installment called for. They insist 
that the 'balance due' from the stockholder necessarlly dépends upon the terms 
of the subscriptlon contract. ïhls last proposition may be conceded. The 
argument, briefly stated, is as foUows: 

"Subscriptions to pay in cash are payable only In cash ; subscriptions to 
pay in property generally — in coal or flour, etc. — are payable in property prl- 
marily, but on default are payable in cash. In such cases, the agreement is to 
pay in money or in money's worth. But it Is contended that if a subscrip- 
tlon is payable in some spécifie property, such as a parcel of land, a patent, 
or what not, it does not, upon default, become payable in money; that the 
subscribers eannot say, in this case: 'It is Inconvénient for us to give you the 
patents ; but hère Is $475,000, their value in money. Take It, and give us the 
stock.' 

"Under this theory they say that the 'unpaid balance' is not a sum of money, 
but the spécifie property which was not turned over. We do not need to dis- 
cuss the anthorities cited in support of this proposition generally, nor to ex- 
press our opinion upon it, because the state of Connecticut has legislated upon 
this subject, and the nature of the contract of subscriptlon, or of the contract 
entered into by purehase and holding of stock, Is to be determined in the light 
of that législation. * * * 

"We eonstrue this Connecticut statute as provlding that if a prospective 
stockholder wishes to pay in property, instead of cash, and the corporation 
assents to such method of payment, he may do so by having his property val- 
ued at some spécifie sum by the directors, and using such valued property, 
instead of cash, to pay the full value of the stock which is issued to hlm. 
But if, after thus getting his property made a légal tender for the stock, he 
does not use that légal tender to pay for it — either because he changes his 
mind about partlng with the property, or because he eannot get the légal title 
to it — and does not repudiate his proposed arrangement, saylug, 'I eannot 
give the property and therefore will not take the stock,' but, on the contrary, 
does take stock certlficates to ail appearances representing full-paid stock, he 
must make good what he has not paid in the only available légal tender." 

[3] Third. This part of the finding of the master referred to the 
claims of stockholders. 

(a) In view of the conclusions reached, it becomes a matter of no 
concern to the stockholders whether the allowance by the master of a 
part of the claims of bondholders is sustained or overruled. The as- 
sessment must be 100 per cent, in either event. 

Many of the claims against the stockholders are so small that the 
cost of collecting the same may exceed the amount of money realized. 
In other instances, the financial position of many stockholders will 
doubtless be such as to make it unwise for the receiver to expend 
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money for the purpose of bringing suits against them, as in such cases, . 
the amount actually collected is often but a sraall proportion of the. 
amount actually due. 

"It is therefore unnecessary to discuss the action of the master in 
allowing tliat part of the stockholder's claim amounting to $64,793.59, 
needed to re-establish the fund to which the bondholdcrs are entitlcd 
to look for the payment of their bonds. For the présent I will pass 
the question, without deciding it, for it seems to rest on a 'différent 
footing from the bulk of the bondholder's claims, which are next dis- 
cussed. 

"The final détermination of the question of whether the bondholders 
are entitled, in respect to this sum of $64,793.59, to share in any pro- 
ceeds that the receiver may collect from stockholders, can await, the 
further action of the court, and be disposed of when the receiver re- 
ports that he has such funds to distribute." 

(b) The bondholders hâve excepted to the disallowance of the major 
part of their claim. The bonds held by such bondholders provide, in 
part, as f ollows : 

"This bond is one of a séries of first-mortgage twenty-year six per cent, 
gold coupon bonds * • • issued and to be issued to an amount not ex- 
ceeding in the aggregate the principal sum of one million two hundred and 
fifty thousand dollars at any one time outstandlng, in pursuance of and 
equally secured by a mortgage dated the flfteenth day of August, 1905, 
* * * to which mortgage référence is hereby made for a statemeut of the 
property so mortgaged and the terms and conditions upon which said bonds 
are issued and secured. * * » This bond shall not beconie obligatory for 
any purpose until the certificate hereon indorsed shall be executed by the 
trustée under said mortgage. The sald certificate shall be conclusive évi- 
dence that the bond so certified has been duly issued under said mortgage and 
and is entitled to the beneflts of tire trusts hereby created." 

This undertaking is followed by a qualifying clause which appears in ■ 
paragraph 12 of the mortgage which has been accepted by the bond- 
holders, and reads as f ollows : 

"Article XII. Immunlty of Offlcers, Directors or Stockholders, from Lia- 
bility. — For the due performance of each and ail of the covenauts in this in- 
denture, or of any covenant in any bond or coupon, the mortgagor shall be in- 
dividually and personally liable ; and the said bonds and coupons are executed 
and issued by the mortgagor, and accepted by the owners and holders thereof, 
on the express covenants and conditions précèdent that no Personal or indi- 
vidual liability shall exist or be clalmed to exist thereon and no recourse 
thereon shall be had in favor of any holder or owner thereof, against any or 
ail of the Incorporators, stockholders, offlcers, or directors of the mortgagor, 
either directly or through the mortgagor, by the enforcement of any assess- 
ment of call or l>y any légal or équitable proceeding by vlrtue of any statu te 
or othenvise, for or by reason of any claim of liability or respousibllity of 
any kind or nature whatsoever. Each owner or liolder of bonds or coupons 
hereby releases and discharges the said persons and to each of them any right . 
to question the value of property or services exehanged for stock as fuUy 
paid and any and ail common law or statutory liability that might exist or 
be claimed to exist in the premises, whereby said persons or any of them 
might be or become, or be claimed to be or become, liable for the debt se- 
cured by this Indenture, or for any part thereof." 

It appears, therefore, that in the contract between the bondholder 
and the corporation référence was made to the mortgage for "the 
terms and conditions upon which said bonds are issued and secured." ' 
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With respect, therefore, to the portion of the bondholder's claim 
which was disallowed ; the master's finding is sustained : 

"That the bond and mortgage must be read together, and that the debt 
which the corporation owes to the bondholders cannot be enforced against a 
stockholder who may be obligated to the company or to creditors thereof for 
unpaid stock, and the owners of thèse bonds are not entitled to favor lu an 
assessment against the stockholders of this corporation." 

[4J Fourth. This section of the master's finding concerns the claim 
of the American Surety Company. The Degnon Contracting Company 
proved a claim against the Gilbert Transportation Company before 
Commissioner Park for $161,700. This claim arose through the de- 
fault of the Gilbert Transportation Company in the performance of its 
contract with the Degnon Contracting Company in connection with the 
construction of the Cape Cod Canal. 

The Degnon Contracting Company, when that contract was made, 
required an indemnity bond f rom the Gilbert Transportation Company, 
conditioned on the faithful performance of the contract by the Gilbert 
Transportation Company. The American Surety Company became 
surety on such bond in the sum of $150,000. After the Degnon Con- 
tracting Company had proved its claim against the Gilbert Transporta- 
tion Company the American Surety Company paid the Degnon Con- 
tracting Company $125,000 in cash, in fuU settlement of the obligation 
upon the bond, and took an assignment of the claim of $161,700 
against the Gilbert Transportation Company, and received three notes, 
aggregating $25,000, and $4,000 of receiver's certificates. The Ameri- 
can Surety Company bas an independent claim for $7,388 against the 
Gilbert Transportation Company, which was also allowed by the com- 
missioner. 

The American Surety Company claimed before the master that it 
was entitled to participate in an assessment to the extent of $198,088, 
with interest. The master allowed the American Surety Company the 
$125,000 actually paid, and disallowed the balance of the claim of 
$161,700. He allowed the claims for $25,000 on the notes, and the in- 
dependent claim of $7,388. He also found that by reason of the con- 
tract between the Gilbert Transportation Company and the American 
Surety Company, by virtue of which the indemnity bond was given, 
that the American Surety Company was entitled to an allowance of 
$8,182.55 for expenses, counsel and other fées, to the date of the 
report, and he allowed interest on the varions claims from November 
1, 1913, and found that the total amount to which the American Sure- 
ty Comapny was entitled was $205,315.93. The master also allowed 
$4,000 of receiver's certificates originally held by the Degnon Con- 
tracting Company, but which were turned over to the American Sure- 
ty Company as part of its settlement. 

At the hearing before the master, the stockholders insisted upon 
going into the détails of the inquiry and investigation made by the 
American Surety Company of the afïairs of the Gilbert Transporta- 
tion Company before becoming surety on the bond. The stockholders 
claimed that certain information to which the American Surety Com- 
pany had access was not made use of by the Surety Company, that it.= 
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investigation was not thorough, and that tlieref ore the Surety Company 
was charged with notice of the financial condition of the Gilbert Trans- 
portation Company, and of the fact that that stocl-: was not naid for, 
and that the Surety Company, in conséquence thereof, was not entitled 
to participate in an assessment. 

It does not appear that the American Surety Company did acquire 
an actual knowledge of the fact that the stock was not paid for. Its 
investigation proved satisfactory to itself, and it issucd the bond. It 
does not appear that the investigation was not conducted in a reasoii- 
able manner ; but, even if it had not been, it would not f ollow, neces- 
sarily, that the American Surety Company was therefore chargeable 
with knowledge of the fact that the stock was not paid for. It owed 
no duty to the stockholders of the Gilbert Transportation Company to 
make an investigation of the afïairs of that company to détermine 
whether its stock was paid or unpaid, and its failure to make such an 
investigation would not bar it from participation, nor relieve the stock- 
holders of their responsibility to pay for their stock. Even if the 
American Surety Company had acquired knowledge that the stock 
was unpaid, it would not, even then, be barred under Connecticut law. 
There is, therefore, no foundation for the claim made by the con- 
testants that the American Surety Company is entirely barred from 
participation. 

The only question under this head is relative to the various items al- 
lowed by the master. It f ollows, therefore : 

(a) That the American Surety Company's claim of $125,000 was 
properly allowed by the master. 

(b) That there is no objection to the allowance of the claim of $7,- 
388, with interest. 

(c) That the claims based on the notes aggregating $25,000, and on 
the receiver's certificates, amounting to $4,000, rest substantially upon 
the same basis. It appears that t'he notes were assigned to the Ameri- 
can Surety Company by the Degnon Contracting Company on the 
14th day of February, 1912, when the former paid the latter $125,000 
cash, in full settlement of its obligation on the bond, and that the $4,000 
of receiver's certificates were secured in the same way and at the same 
time. 

As is stated with référence to a part of the bondholders' claim, it is 
clear that a 100 per cent, assessment against stockholders will be need- 
ed in any event. The right of the American Surety Company to par- 
ticipate in thèse two items can be determined later. 

[5] (d) Exceptions were filed to the allowance of the $8,182.55. A 
portion of the contract between the Gilbert Transportation Company 
(indemnitor) and the American Surety Company (surety), by virtue of 
which the bond was executed by the Surety Company, reads as fol- 
lows : 

"That the iiicleinnitoi- wIll perform ail the conclltlons of sald bond and any 
and au renewals and extensions thereof on the part of the indemnitor to be 
performed, and will at ail times Indemnify and save the surety harmless from 
and against every claim, demand, lîability, cost, charge, counsel fee (inclndint; 
fées of spécial counsel whenever by the surety deemed necessary), expense, 
suit, order, judgment, and adjudication whatsoever, and wlU place the surety 



EOSOFF V. GILBERT TSANSP. OO, 985 

In funds to meet every such claim, demand, liability, cost, cliarge, counsel fee, 
expense, suit, order, judgment, or adjudication agalnst it by reason oî such 
suretysliip, and any and ail renewals thereof, and before it shall be requlred 
to pay tbe same." 

There were not sufficient funds in the receiver's hands to warrant 
his proceeding against the stockholders, and this court approved an 
agreement between the Surety Company and the bondholders' commit- 
tee that they would share the expenses of such proceedings. Pursuant 
' to this agreement, the Surety Company expended a large amount in the 
investigation of the affairs of the Gilbert Transportation Company 
and a large amount to cover the légal expenses of the receiver. Thèse 
items were properly allowed under the order of this court, as well as 
by virtue of the contract above quoted. The additional allowance for 
counsel fées for counsel employed by the Surety Company is reason- 
able, and is properly allowed. The exceptions to the master's finding 
in this respect are overruled. 

[6] Fifth. This section referred to the exceptions based on the 
finding of the master that creditors are entitled to participate without 
référence to notice, or to the time when crédit was given, or to the fact 
that the creditors are also stockholders. 

Counsel for the stockholders claim in substance that, where a crédi- 
ter has notice or knowledge that stock is unpaid when he extends 
crédit, he is not entitled to participate in an assessment against stock- 
holders, and that the same resuit follows both when the créditer is 
also a stockholder and when crédit is extended before stock is issued. 

Thèse claims are based on the erroneous theory that the liability of 
stockholders to respond to an assessment in Connecticut is by reason 
of the "trust fund" or "fraud" theory resorted to by the courts of 
many states to protect creditors of fraudulent corporations. In Con- 
necticut, however, resort has never been had to this theory, for under 
the Connecticut law, while a stockholder is not liable for the debts of 
the corporation, he is bound to pay the par value for his stock, and 
any scheme to avoid doing so by agreement with the corporation is 
ultra vires and void. Northrop v. Bushnell, 38 Conn. 498, 512; New 
Haven Trust Co., Receiver, v. Gaffney, 73 Conn. 480, 47 Atl. 760; 
Ward et al. v. Griswoldville Mfg. Co., 16 Conn. 593, 597; Mann v. 
Cooke, 20 Conn. 178, 188, 189. 

There is no suggestion that the "trust fund" or "fraud" theory is 
the basis of the liability in Connecticut, or that the creditors' right 
to participate is based on thèse théories. The creditors are held to 
hâve a légal rather than an équitable right. It is true that the stock 
of a corporation being wound up is a "trust fund" for the payment 
of its debts, as was said in Barrows v. Natchaug Silk Co., 72 Conn. 
658, 662, 45 Atl. 951; but the right of the creditor to be paid has 
never been regarded as resting upon the "trust fund" theory as claimed 
by counsel for stockholders. Clearly the theory of the Connecticut 
law is that ail creditors are entitled to be paid. 

In Johnson, Trustée, v. Allis, 71 Conn. on page 219, 41- Atl. on 
page 820, the court said : 

"The plaintiff represents the creditors of the insolvent corporation. His 
duty is to pay thèse creditors whatever the corporation owed to them so far 
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as its assets will enable him to do so after paying the expansés of the Inp 
solvency proceedings. He cannot coUect of a dolinquent subscriber to its 
stock any more tban is needed for this purpose. The défendant claims that 
what this amount is should be specially set eut in the complaint. But that is a 
matter to be proved. A plaintiff is never obliged to prove more than the sub- 
stance of its complaint. In this case the plaintiff claims to recover the whole 
amount of the defendant's unpaid subscription. TJnder that claim he may re- 
cover so much (not exceeding the whole) as the proof shows is needed to pay 
the creditors in fuU, together with the expenses of the settlemeot." 

The Connecticut Corporation Act provides: 

"Sec. 16. Stockhoiders' Liability. — Every stocUholder, whether an original 
subscriber or not, shall be liable for any balance due on the stock held by him. 
If a corporation is placed in the hands of a receiver or a trustée in insolvency 
or bankruptcy, such receiver or trustée shall hâve the powers of the board of 
directors in calling in installments on stock. If a créditer of a corporation 
shall obtain a judgment agalnst it, and exécution thereon shall be returned 
unsatisfied, such créditer may recover from any stockholder in such corpora- 
tion the balance remaining due and unpaid on any stock held by him, so far 
as may be necessary to satisfy the debt. No subscriber for or holder of stoclc 
shall be liable as such for any payment of such stock, or for any debt of 
the corporation, after the par value of his stock bas been pald." 

This act seeks to secure the payment of the par value of stock, and 
to require stockhoiders to pay the par value, and exempts the stock- 
hoiders from liability therefor when, and only when, the par value of 
his stock has been paid. 

There is no suggestion that certain creditors can enforce this lia- 
bility and that certain other creditors cannot. The statute clearly con- 
templâtes that ail creditors are entitled to be paid, and that stock- 
hoiders are bound to pay them if the stock held by them has not been 
paid for in full. 

The Suprême Court of Connecticut in the case of New Haven Trust 
Co., Receiver, v. Gaffney, supra, used the following language: 

"Any contract by the company to issue shares at less than par was con- 
sequently ultra vires. The défendant, by taking the shares in question, be- 
came, under his contract of membership, liable to pay $100 for each of them. 
The condition that less was to be accepted, being ultra vires, was void. Cen- 
tral Transp. Co. v. Pullman's Palace Car Co., 139 U. S. 24 [11 Sup. Ct. 478, 
■35 L. Ed. 55]. We hâve no occasion to détermine whether an ordinary mon- 
eyed corporation could make such a contract. See 1 Cook on Stock & Stockh. 
(Sd Ed.) §§ 166-170; 2 Thomp. on Pri. Corp. §§ 1511-1514. The company which 
the receiver represented could tberefore hâve maintained this action, and 
the plaintiff has the same rlght." 

While the principles hère laid down were not then held to be ap- 
plicable to the case of an ordinary moneyed corporation, yet it is clear 
that, since the passage of the Corporation Act, the principles of that 
case are applicable to every corporation. 

This case has been approved by the Suprême Court since the pas- 
sage of the Corporation Act in Stanford Trust Co. v. Yale & Tovvne 
Mfg. Co., 83 Conn. 43, 5L 75 Atl. 90. 

The New Jersey law is quite similar to the Connecticut law, and 
the distiiiction between the right to participate in a recovery under 
the "trust fund" or "fraud" theory and under the statutory theory is 
carefully considered in Easton National Bank v. American Brick & 
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Tile Co. et al., 69 N. J. Eq. 326, 60 Atl. 54; Id., 70 N. J. Eq. 732, 
64 Atl. 917, 8 L. R. A. (N. S.) 271, 10 Ann. Cas. 84, decided in 1906. 
On page 739 of 70 N. J. Eq., on page 919 of 64 Atl. (8 h. R. A. 
[N. S.] 271, 10 Ann. Cas. 84), Justice Pitney, writing the opinion, 
said: 

"But, so far as this so-called 'trust fund doctrine' excludes any credltorj 
from relief against the stockholders, It does so on the theory that the liabil- 
Ity of the latter rests alone upon their havlne held eut the capital of the Com- 
pany to persons extending crédit to it as the source from which repayaient 
might be expected. If this be the only foundation of the stockholder's lia- 
bility, it is perhaps not irrational to debar creditors whose claims accrued 
prier to the stock issue in question, and subséquent creditors who had notice 
when they extended crédit that the stock issue did not represent in whole or 
In part what it purported to represent ; that is, an équivalent amount in value 
added to the assets of the Company. But In this state the stockholder's lia- 
bility to creditors does not dépend alone or chiefly upon the theory of 'hold- 
ing ouf It dei>ends upon the stockholder's voluntary acceptance, for consid- 
érations touching his own Interest, of a statutory scheine to which watered 
stock, under whatever device Issued, is absolutely alien, and which requires 
stock subscriptions to be made good for the benefit of creditors of insolvent 
companies, without distinction betweea prior and subséquent creditors, or be- 
tweea creditors who had notice and those who had none." 

Continuing, on page 745 of 70 N. J. Eq., on page 922 of 64 Atl. 
(8 L. R. A. [N. S.] 271, 10 Ann. Cas. 84), Justice Pitney said: 

■'We do not wish to be understood as assenting to the reasoning of the fore- 
going cases so far as they debar from recourse to the stockholders' liabllity 
those creditors whose claims accrued before the stock issue in question, and 
those subséquent creditors who extended crédit to the conipany wlth knowl- 
edge that the stock was issued as full paid when it was not full paid in tact. 
Witli respect to prior creditors the query arises, why may they not resort to 
after-acquired property of the company, and as well stock subscriptions as 
raore tangible assets? With respect to subséquent creditors, the query is, 
why, if they knew the stock issued as full paid was not full paid in faet, may 
they not be justifîed in dealing with the very stockholder's liability for the 
purpose of satisfying creditors' claims? But without spending time in dis- 
cussion of thèse questions, we content ourselves with saying that our Corpora- 
tion Act places the stockholder's liability to creditors upon a fîrmer founda- 
tion than the 'trust fuud doctrine' as expounded in the above cases ; the stat- 
ute absolutely prohibiting agreements for the issue of stock for a considéra- 
tion less than its par value, and affording relief to ail creditors withou,ti 
distinction." 

The distinction is further emphasized in a more récent New Jersey 
case decided in 1912. In Holcombe v. Trenton White City Co., 80 
N. J. Eq. 122, 143, 82 Atl. 618, 627, the court said: 

"It may be asked, then, why are stockholders held liable in thèse cases? 
The answer is that their liability is a légal one, imbedded in the aets of the 
Législature and uniform décisions of the courts." 

In the t'wo New Jersey cases above referred to, and in the case of 
Gillett V. Chicago Title & Trust Co., 230 111. 373, 82 N. E. 906 (111. 
1907), the court distinctly held that the liability of a stockholder to 
pay a sufficient amount of the unpaid balance on his stock to satisfy 
creditors in full was not affected by the fact that the créditer knew 
or did not know, when he extended crédit to the corporation, that the 
stoclc was in part unpaid. Under the Connecticut law the same resuit 
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foUows. AU creditors are entitled to participate in the proceeds of 
an assessment against stockholders. Therefore the exceptions to this 
portion of the master's report are overruled. 

Sixth. This finding of the master pertains to the exceptions to his 
report making an allowance for future expenses of the receivership. 
As this allowance was clearly made in accordance with the second 
section of the order of référence, the exception is overruled. 

For the reasons given in this opinion, ail the exceptions to the mas- 
ter's report are overruled, except in so far as no décision is now made 
with référence to the right of the bondholders to participate to the 
extent of $64,793.50, or of the American Surety Company to partici- 
pate for the $25,000 of notes and $4,000 of receiver's certificates. 

With thèse three exceptions, the report of the master is accepted, 
and his findings and conclusions are adopted. The motion to recom- 
mit is denied. 

Let an order be prepared adopting the report, except as above noted, 
making an assessment against the owners of unpaid or part-paid stock 
to the amount unpaid on the par value thereof in accordance with 
the finding of the master. 

Let an order be entered that the stay of proceedings against stock- 
holders be vacated, and that the receiver proceed to collect the as- 
sessment hereby ordered, in the pending suits or in new suits, as may 
seem to the receiver most advisable. Let the order also specify the 
claims allowed to participate in the fund thus created in accordance 
with the master's report. 

Decree accordingly. 



CORN PRUPUCTS REFINING CO. v. WBIGLB. 

(District Court, W. D. Wisconsin. Marcli 30, 1915.) 

No. 34-E. 

1. CoMMEBCE ©=8— Intebstate Commekce — Validitt of State Laws — "Mis- 

BBANDED." 

St Wls. 1913, § 4601 — la, providing that no person shall sell any 
maple syrup, susar cane syrup, etc., mixecl with glucose, unless distinetly 
branded or labeled, so as to show the percentage of glucose and the per- 
centage of maple syrup, sugar cane syrup, etc., such uanies and per- 
centages not to be mlngled with other reading matter, Is invalld as ai> 
plied to sales in Interstate commerce because in direct conSict with Act 
June 30, 1906, c. 3915, § 2, 34 Stat. 768 (Comp. St. 1913, § 8718), pro- 
hibiting the introduction into any state from any other state of any arti- 
cle of food whlch is adulterated or misbranded, section 8 (Comp. St. 1913, 
§ 8724), providing that an article shall be deemed "misbranded" if the 
package contalning it or its label shall bear any statement regarding its 
Ingrédients which shall be false or misleading, and section 10 (Comp. St. 
1913, § 8726), providing that any article of food adulterated or mis- 
branded, being transferred in Interstate commerce or having been so 
transferred, while It remains unloaded, unsold, or in original unbroken 
packages shall be llable to confiscation, under which it has been held by 
the fédéral authorities and the fédéral courts that a mixture of refiners' 
syrup or sugar syrup with the article known as glucose or corn syrup, Is 
not misbranded when described on the label as consisting of corn syrup 

©=5Por other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Iiide.'ie.'j 
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and sugar syrup, and that the state canriot forbid sales of such mixtni'c 
bearing such label. 

[Ed. Note. — For other cases, see Commei'ce, Cent. Dig. § 5 ; Dec. Dis. 

For other définitions, see Words and Phrases, First and Second Séries, 
Misbrand.] 

2. Statuies <g=»64 — Paktial Invaliditt — Effect. 

Such act being broad enough to include ail sales, whether Interstate or 
Internai, and it being the settled rule in Wlseonsin to restrain such gên- 
erai language to internai commerce, if to do otherwise would render the 
statute void, the statute is valid as applied to purely internai commerce. 

[Ed. Note. — For other cases, see Statutes, Cent Dlg. §§ ôS-GG, 195; 
Dec. Dig. ®=»64.] 

In Equity. Suit by the Corn Products Refining Company against 
George J. Weigle. Decree for complainant. 

H. O. Fairchild, of Green Bay, Wîs., for complainant. 
Walter C. Owen, Atty. Gen. Wis., and John M. Olin, of Madison, 
Wis., for défendant. 

SANBORN, District Judge. This suit was brought in March, 1915, 
against the présent défendant. A former suit in ail respects the same 
was brought in 1913 against John Q. Emery, then the dairy and food 
commissioner of Wisconsin, to restrain the enforcement of a statute of 
Wisconsin of 1913, relating to glucose labels, on the ground of its al- 
leged conflict with the fédéral Constitution. The trial came on in 
March, 1914, and the argument in January of the présent year. Short- 
ly afterward, and before the case had been decided, Mr. Emery was 
succeeded as dairy and food commissioner by the défendant Weigle. 
The suit thus having abated, and steps being contemplated to hâve it 
revived against the présent défendant, the parties became doubtful of 
the right to revive under the rule of Pullman Co. v. Croom, 231 U. S. 
571, 34 Sup. Ct. 182, 58 L. Ed. 375. A new suit was therefore insti- 
tuted against the présent défendant by the filing of a second bill, sim- 
ilar to the first, mutatis mutandis, and put at issue by filing an answer. 
It was thereupon stipulated that the évidence given in the Emery suit 
should be the évidence in this, with the same elïect as if no succession 
of officers had occurred. 

Complainant was organized in 1906 under the laws of New Jersey, 
succeeding to the business of the Corn Products Company, which in 
its turn succeeded to the Glucose Sugar Refining Company, an Illi- 
nois corporation, which was engaged in business from 1898 to 1902. 
Thèse corporations hâve owned a number of starch and glucose manu- 
facturing plants in différent parts of the country during the respective 
periods of their existence, and hâve donc a large business in producing 
and marketing starch and glucose, and for a number of years com- 
plainant and its immédiate predecessor hâve been marketing large 
quantities of an article known to the retail trade as corn syrup, under 
the trade-name of "Karo," a mixture of glucose and refiner's syrup 
or sugar syrup. For the last few years complainant has had a large 
sale of corn syrup to the consumer through retail dealers, put up in 

^p::>FoT other cases see same tapie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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cans of 20 pounds, 10 pounds, 5 pounds, and 2 pounds, sold to jobbers 
in cases containing from 3 to 24 cans each. It marketed in Wisconsin 
in 1908 110,569 cases, in 1909 124,776 cases, in 1910 104,085 cases, 
in 1911 129,132 cases, in 1912 162,036 cases, and in 1913 119,529 cases. 
In addition it sold to jobbers in states adjoining Wisconsin large num- 
bers of cases of cans of corn syrup, and the sales of such jobbers in 
Wisconsin from 1908 to 1913 amounted to at least 300,000 cases, se 
that the total sales in Wisconsin from 1908 to 1913 amounted to at 
least 1,000,000 cases. The gross value of the corn syrup sold by corn-, 
plainant at the présent time in Wisconsin is about $200,000 per annum. 
Ail such shipments and sales are interstate commerce transactions. 

Commensurate sales of thèse goods, ail labeled as corn syrup and 
refiners' or sugar syrup during the period referred to, hâve been made 
in other states, so it is saf e to say that the buyers hâve become familiar 
with the meaning of the term "corn syrup." Ail of complainant's busi- 
ness is in the field of interstate commerce. No glucose or corn syrup 
is produced by any one in Wisconsin. 

Two names bave been applied to the article in question, "glucose" 
and "corn syrup," and there has been niuch controversy over the point 
in the Department of Agriculture and in Michigan and Wisconsin. 
The article is derived from the incomplète hydrolysis or breaking down 
of the starch found in the kernel of ripe Indian corn. Among chemists 
in the laboratory, and in commercial usage, when sold in bulk to manu- 
facturers of candy, jellies, and similar produce, this article is known 
as "glucose," but when sold to consumers as an article of food as "corn 
syrup." It is composed of the following ingrédients in varying quan- 
tifies, but may be stated to contain the following substances and per- 
centages: Dextrine 42, dextrose 34, maltose 4, water 19, ash 1. In 
Food Circular 19 of the United States Department of Agriculture the 
term is thus defined: 

Glucose, mlxing glucose, confectlonery glucose, Is a thick, syrupy, colorless 
product, made by incoinpletely hydrollzing starch, or a starch-contalning sub- 
stance, and deodorizing and evaporating the product. It is one-half as sweet 
as refiners' syrup, and about tvvo-fifths as sweet as maple syrup or sugar 
syrup. 

The word is derived from the Greek word "glukûs" meaning sweet. 
Although dextrine is a gum, its présence is necessary in glucose in or- 
der to keep it in a liquid form. Glucose or corn syrup is a food prod- 
uct mainly valuable as such from its carbohydrates or energy-giving 
qualities, and is a wholesome article of food. 

After the décision in McDermott v. Wisconsin, 228 U. S. 115, 33 
Sup. Ct. 431, 57 L. Ed. 754, 47 L. R. A. (N. S.) 984, holding the Wis- 
consin law of 1907 invalid, as interfering with the provisions of the 
fédéral act relating to food and drugs, and as burdening interstate com- 
merce, the statute of 1913, which is hère in question, was passed by 
the Wisconsin Législature. It had been decided in Savage v. Jones, 
225 U. S'. 501, 32 Sup. Ct. 715, 56 L. Ed. 1182, that since the Food and 
Drugs Act does not require food labels to disclose ingrédients the states 
may supply this ; and an Indiana statute requiring labels for the sale of 
stock foods to show the percentage of protein and crude fat was held 
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valid. The Wisconsin statute of 1907 provided that glucose labels 
must read "Glucose Flavored with Sugar Syrup," etc., and that the 
packages should bear no other label. At and before the adoption of 
the law of 1907 complainant had labeled its goods under the Food and 
Drugs Act as made up of corn syrup and refiners' syrup or sugar 
syrup ; ^ and the Wisconsin law therefore required the removal of such 
labels. This feature was held to interfère with the fédéral law making 
labels within the meaning of the act évidence of branding or misbrand- 
ing, and making a true label complète protection to the dealer from 
seizure of his goods or criminal process against him. McDermott v. 
Wisconsin, 228 U. S. 115, 33 Sup. Ct. 431, 57 L. Ed. 754, 47 L. R. A. 
(N. S.) 984. 

The Wisconsin Législature was in session when the McDermott dé- 
cision was made, and the act of 1913 hère in question was passed at 
that session. The fédéral corn syrup label having been held presump- 
tively good, and beyond the state power to destroy, it was conceived 
that the state could still compel the use of a glucose label in connec- 
tion with the corn syrup label, and this was provided for in the fol- 
lowing statute : 

"No person, by himself, hls servant or agent, or as the servant or agent of 
another, shall sell any maple syrup, sugar-cane syrup, sugar syrup, refiners' 
syrup, sorghuni or molasses, mlxed with glucose, unless the same be distinctly 
branded, tagged, or labeled so as to show plalnly the percentage of each of 
the ingrédients composing such mixture, to wit: The percentage of said 
glucose and the percentage of any said maple syrup, sugar-cane syrup, sugar 
syrup, refiners' syrup, sorghum syrup, or molasses, as the case may be; the 
said names and percentages of such ingrédients to be in Gothic type, bold-face, 
not less than one-fourth inch high, and not to be mingled with other reading 
matter." Wisconsin Stats. 1913, § 4601— la. 

Pénal provisions to secure obédience were contained in the sections 
of the statute immediately following. After the adoption of the law 
of 1913 complainant changed its label to read "Corn Syrup 85%, Re- 
finer's Syrup 15%." 

The validity of section 4601 — la is attacked on three grounds: (1) 
As a régulation of interstate commerce. (2) As an unreasonable and 
oppressive exercise of police power. (3) As depriving complainant of 
its property without due process of law. 

[1] 1. Is the state lazv a commerce régulation? Compliance with 
the Wisconsin statute would require a label in substance as f ollows : 
"Corn Syrup 85%, Sugar Syrup 15%. Glucose 85%, Sugar Syrup 
15%." It would not be permissible, by force of the concluding sen- 
tence of the law, to write the label thus : "Corn Syrup (Glucose) 85%, 
Sugar Syrup 15%." So we are obliged to deal with a confused, iïicon- 
sistent, and misleading label, whose practical purpose is difficult to 
understand. If the statute allowed the label to state that the article 
contains "85% of glucose or corn syrup," it might be possible ta 

1 The label compiles with Régulation 17 of the Three Secretaries. United 
States V. Seven Hundred and Seventy-Nine Cases of Molasses, 174 Fed. 329, 
98 0. C. A. 197. No question of the validity of this régulation is made. It 
Is also in accordance with Food Inspection Décision 87 of the Three Secre- 
taries, which will be found in 228 U. S. 115, 33 Sup. Ct. 431, 57 L. Ed. 754,. 
47 L. R. A. (N. S.) 984. 
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give it effect; but this would be a most palpable violation of both 
words and meaning. So the Wisconsin Législature, unable under the 
McDermott ruling to utterly destroy the fédéral label, proposes to 
discrédit it so far as possible, impeach it in part, break its force, and 
leave it a confused jargon of words and figures, contradictory and niis- 
leading. The force of the ruling of the Suprême Court is thus re- 
spected in the letter, but greatly weakened in spirit and effect. This 
seems to be a régulation clearly in dérogation of the rights given by the 
fédéral law quoted further on. 

It is contended that this statute was passed under the authority to 
require the display of names of ingrédients expressly sustained in Sav- 
age V. Jones ; but it is quite évident, in view of the situation at the time 
of its passage, that its sole purpose was to establish "glucose" on an 
equal footing with "corn syrup" on food labels; in other words, to 
fix what was, in the législative view, the only proper branding. The 
product was already branded so as to show ingrédients, so the only 
thing remaining for the state to do was to enforce the correction of 
such label, being the very duty which Congress had imposed upon the 
fédéral courts by criminal and quasi admiralty proceedings. The Wis- 
consin law is tantamount to a déclaration that the name "glucose" on a 
label is not false or misleading in any particular. Thus the question 
arises whether the statute as literally read is not an invasion of féd- 
éral power over interstate commerce, the intrusion of state authority 
in a field already occupied, and whether it must not be restricted to 
purely internai commerce in order to be sustained. 

Can the purpose of the fédéral law be accomplished without de- 
nying to the state the power to finally décide what shall be a mis- 
branding? Is the répugnance or conflict between the two sta tûtes so 
great that they cannot possibly be reconciled or stand together? Reid 
v. Colorado, 187 U. S. 137, 23 Sup. Ct. 92, 47 L. Ed. 108; Savage v. 
Jones, 225 U. S. 501, 32, Sup. Ct. 715, 56 L. Ed. 1182. If so, the Wis- 
consin law must either be held void as a whole or restricted to purely 
internai concerns. 

To properly appreciate thèse questions, référence should be made 
to the provisions of the fédéral and state statutes, the pertinent pro- 
visions of which follow: 

"That the introduction Into any state or territory or the District of Colum- 
bia from any other state or territory or the District of Columbia, or from any 
foreign country, or shipment to any foreign country of any article of footj or 
drugs which is adulterated or misbranded, within the meaning o£ this act, is 
hereby prohibited ; and any person who shall ship or deliver for shipment 
(rom any state * * * to any other state, * * ♦ or shall recel ve in 
any state * * * from any other state and having so received, shall de- 
liver, in original nnbroken packages, for pay or otherwise, or offer to deliver 
to any other persou, any such article so adulterated or misbranded * * * 
shall be guilty of a misdemeanor," subject to fine or imprisonment, or both. 
Act June 30, 1906, c. 3915, § 2, 34 Stat. 768 (Comp. St. 1913, § 8718). 

An article shall be deemed to be misbranded "If the package containing it 
or its label shall bear any statement, design, or device regarding the ingredi' 
ents or the substances contained therein, which statement, design, or deyice 
shall be false or misleading in any particular." Section 8, subd. 4, 34 Stat 
768 (Oomp. St. 1913, § 8724). 

"That any article of food, drug, or liquor that is adulterated or misbranded 
within the meaning of this act," being transported in Interstate commerce, or 
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having been so transportée!, remains unloaded, unsold or in original unbroken 
packages, shall be liable to be proceeded against in any District Court of the 
XJnited States wlthiu the district where tlie same is found, and seized for 
confiscation by a proeess of libel for condemnation. Section 10, 34 Stat. 771 
(Comp. St. 1913, § 8726). 

Coniparing thèse provisions with the Wisconsin law, we hâve the f ol- 
lowing : 

"Whoever shall • • » neglect or refuse, to do any of the acts or things 
required by section 4601 — la, * • * or In any way vlolate" Its provisions, 
shall be guilty of a misdemeanor, and be punished. Section 4601 — 3a. 

"In ail prosecutions arising under the provisions of thèse statutes relating 
to the manufacture or sale of an adulterated, misbranded or otherwise un- 
lawful article of food, the foUowing définitions and standards for food prod- 
ncts shall be the légal définitions and standards, to wit: 

"Syrup Is the sound product made by purifylng and evaporatlng the julce 
of a sugar-producing plant without removing any of the sugar." Seôtion 
4601— 4a. 

Thèse laws cover the same précise field. Both deal with the rights, 
duties, and liabilities growing eut of food brands. "The tvi^o stat- 
utes operating upon the same subject-matter prescribe différent rules." 
Gulf, Colorado, etc., R. Co. v. Hefley,.158 U. S. 98, 102, 15 Sup. Ct. 
802, 39 L. Ed. 910. There seems to be direct, immédiate, and irrec- 
oncilable conflict. 

In this field a common sovereignty or co-dominion exists, under 
which the state may compel the disclosure of ingrédients, or exert any 
other power not already exercised by Congress. The latter having 
added sanctions for misbranding and adultération, those prescribed by 
the former become simply inapplicable to complainant, although in f ull 
force as to commerce whoUy within the state, probably also to dealers 
using trade marks or names. 

While the national law does not compel the disclosure on a label of 
the ingrédients of the article, yet it is obvions that if such disclosure is 
actually made, either by voluntary act of the seller under Régulation 
17 or pursuant to local law, it must be truthful, and that the question 
whether it is false or misleading in any particular is one of fédéral 
law alone. Any other conclusion might leave the dealer in the posi- 
tion of thé-carrier in Southern Railway v. Reid, 222 U. S. 424, 442, 32 
Sup. Ct. 140, 56 L. Ed. 257, of whom it was said that, if he obey the 
state law he incurs the penalties of the fédéral law ; if he obey the féd- 
éral law, he incurs the penalties of the state law. The Wisconsin Lég- 
islature has undertaken to settle the question of the true and right- 
ful name of "Karo" by enacting that the word "glucose" shall appear 
on the label. In other words, it has decided the question of misbrand- 
ing, which the fédéral law sayS shall be settled by the fédéral courts. 
Complainant cannot serve two masters, each having plenary power. 
The assumed state authority must theref ore yield. 

The contention for the state appeals to the ethical principle that the 
consumer should be allowed to know that the article purchased is 
what it purports to be, that it may be bought for what it really is. 
United States v. Lexington M. & E. Co., 232 U. S. 399, 409, 34 Sup. 
Ct. 337, 58 L. Ed. 658. Complainant agrées heartily with this principle, 
but contends that to put glucose on its labels would deceive and mis- 
221F.— 63 
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lead the purchaser; that when he buys corn syrup mixed with sugar 
syrup he knows exactly what he is getting ; that he thinks glucose is 
made of the skins or hoofs of animais, like animal glue, and will not 
buy Karo if he thinks it contains glucose. This is only another form 
of the extended controversy of "Glucose v. Corn Syrup" in the Depart- 
ment of Agriculture, which ended in the décision of the Three Secreta- 
ries, and which occupies considérable space in the record. The Wis- 
consin Législature has attempted to décide the controversy for that 
State by the act of 1913, but Congress has placed its ultimate décision 
in other hands. In its législation Wisconsin has raised a question of 
misbranding, and tried to settle it, once for ail. As to intrastate com- 
merce in that state the question is settled. But as to Interstate and f or- 
eign commerce it is otherwise, the power to set the question at rest be- 
ing vested elsewhere. 

Suppose the label remains as it is, showing corn syrup and sugar 
syrup, and suit in rem be brought in this court against McDermott 
(who was prosecuted in the other case), by seizure of the articles in his 
possession. At the same time a criminal suit by the state is instituted 
against him in the state court, for noncompliance with the act of 
1913. He is successful in the fédéral case, is convicted in the other, 
and brings habeas corpus in this court or a state court. What would 
the proper judgment be? Défendant contends that both laws should 
be sustained, and McDermott be punished for not doing what the 
fédéral court has ruled he need not do, and the state court that he must 
do. The conflict is obvious. If defendant's theory is the correct one, 
the manufacturer who furnished McDermott with the goods must ei- 
ther comply with the state law or go out of business. The Wisconsin 
law would thus be the suprême law of the case, and the fédéral law 
powerless, although the supremacy of the latter is declared by the 
Constitution. 

Assuming the Wisconsin law to be simply one requiring display of 
ingrédients, and not one creating a définition, its whole purpose was 
met when, long before its passage, complainant labeled its product 
"corn syrup" pursuant to the fédéral law, and expressly under the 
Wisconsin act of 1905. If in assumed compliance with the Indiana 
law, requiring the amount of crude fat to appear on the label, the 
dealer should substitute the word "suet," or "leaf lard," it seems plain 
that the state would be powerless to interfère. 

Défendant contends, and the Wisconsin law déclares, that the chief 
ingrédient in complainant's product is not a syrup at ail, not being 
derived from the juice of a sugar-producing plant. Calling it corn 
syrup must therefore be misleading by the standard so set up. Hère 
is a palpable conflict between state and fédéral standards, tending 
to produce inévitable disagreement in rulings. The corn syrup label 
has been decided to comply with fédéral law (United States v. 779 
Cases of Molasses, 174 Fed. 325, 98 C. C. A. 197), and presumably 
meets its requirements (McDermott v. Wisconsin, 228 U. S. 115, 33 
Sup. et. 431, 57 L. Ed. 754, 47 L. R. A. [N. S.] 984). 

The whole argument of complainant's counsel, to the effect that the 
Wisconsin statute really deals with misbranding, and that this ques- 
tion is for the fédéral courts alone, is challenged by the contention 
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that no question of misbranding can ever arise under the fédéral act 
by complying with such statute, because it is simply required that glu- 
cose be labeled. If corn syrup contains glucose, let the label show it ; 
if it does net contain glucose, the statute is without application. Com- 
plainant (it is said) admits that its mixture contains the product ob- 
tained from the incomplète hydrolysis of starch, or glucose. By so 
labeling it the truth is told, and hence the label cannot possibly be 
false or misleading in any way. A coroUary to this contention is that 
the question of misbranding should be decided in this case, as an in- 
cident to the equity jurisdiction invoked by the bill. 

This contention may be entirely correct, but is deemed immaterial. 
It makes no différence in the aspect of the case now under considéra- 
tion whether the state statute has correctly determined the long-stand- 
ing controversy of Glucose v. Corn Syrup, because that statute could 
not make any détermination whatsoever on that subject. If it be 
said that the police power of the state is emasculated by a construc- 
tion which leaves it the bare authority to say that ingrédients must 
appear on labels in interstate commerce, without the power to pre- 
scribe the particular names, the answer is that Congress might itself 
hâve occupied the whole field, without leaving any of it to the state. 
If the state cannot punish the use of the formula of CeHiîOs on a 
glucose label, or nux vomica on a strychnine label, the fédéral courts 
may do so with at least equal efRciency. In any event the fédéral 
law covers the whole subject. 

When the state attempts, as in this instance, to do more than is 
left to it under Savage v. Jones, and by législation to force its own 
notions of nomenclature upon a pre-existing food label made under 
a rule of the Three Secretaries, and upheld as valid by the Circuit 
Court of Appeals of one of the fédéral circuits, it is not strange that 
confusion and uncertainty resuit. It cannot make its own label, but 
can only attempt to impeach and partially destroy the force of a law- 
fully existing one. Without power to wholly destroy the government 
label, it attempts to break its force as far as possible by requiring the 
dealer either to obey the state law or make his label nothing but a 
jargon of apparently conflicting words and figures. McDermott v. 
Wisconsin has ruled that the state may not take off the fédéral label, 
so it is proposed to break its force and destroy and confuse its mean- 
ing, without its actual removal, thus keeping to the letter of that déci- 
sion, but practically destroying its effect. The label is the évidence 
of guilt or innocence in proceedings under the fédéral law, but the 
effect of the state law is to confuse, weaken, and partially impeach 
that évidence. Rights under the Constitution are thus affected or neu- 
tralized, and their enforcement hampered, impeded, and burdened. 

A further contention is made to the effect that, while it is true that 
the question of misbranding is to be determined by fédéral proceed- 
ings under the fédéral act, yet when the question arises incidentally 
in other forms of action it may be determined whenever necessary to 
a décision. This rule is established in Pratt v. Paris G. L. & C. Co., 
168 U. S._ 255, 18 Sup. Ct. 62, 42 L. Ed. 458, but its application to 
this case is not perceived. State courts, or the District Court in its 
concurrent jurisdiction, may détermine whether a patent is valid, but 
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neither may entertain a suit for patent infringement. Probably the 
Wisconsin courts, in an action for breach of a contract of sale of 
corn syrup, might décide whether fhe article was properly branded; 
in case that fact was relevant to contract validity. But it is a whoUy 
diiïerent thing for a Wisconsin court to usurp the exclusive power 
to punish misbranding given by the Food and Drugs Act to the féd- 
éral District Court, by doing what is hère threatened in the prosecu- 
tion of retailers of glucose or corn syrup in the criminal courts of the 
State. A State court may properly décide whether a ship on the sea 
bas been négligent, but it cannot by a proceeding in rem seize the ship 
for such delict, because that is within the exclusive power of the ad- 
miralty courts. The Glide, 167 U S. 606, 17 Sup. Ct 930, 42 L. Ed. 
296; Minnesota V. Northern Securities Co., 194 U. S. 48, 71, 24 Sup. 
Ct. 598, 48 L. Ed. 870._ 

If it were necessary in deciding the case to pass upon the two other 
questions raised (reasonable exercise of police power and due process 
of law), the question of misbranding might properly be decided, as in- 
cidental to those matters. But, the question of commerce being dé- 
cisive of the whole controversy, the other matters are not considered. 
Nor is it necessary to décide whether Food Inspection Décision 87 of 
the Three Secretaries is a part of the Food and Drugs Act as a régu- 
lation made for the better exécution of the law, or is a mère advisory 
décision, designed to put an end in the Department to the controversy 
of "Glucose V. Corn Syrup." While I think it is only an advisory 
opinion, and not a rule or régulation, a décision on the point is not es- 
sential. 

[2] The Wisconsin statute of 1913, as appUed to purely internai 
commerce, should be sustained. The rights of complainant do not 
require any other course. While the language of the law is gênerai, 
and is broad enough to include ail sales of the food product in ques- 
tion, whether interstate or internai, yet it is the settled rule in Wis- 
consin to restrain such gênerai language to internai commerce if to 
do otherwise would avoid the statute. Greek-American Sponge Co. 
V. Richardson Drug Co., 124 Wis. 469, 476, 102 N. W, 888, 109 Am. 
St. Rep. 961 ; Chicago & N. W. R. Co. v. State, 128 Wis. 553, 650, 
108 N. W. 557. A similar rule was applied to a taxation statute un- 
der différent circumstances in St. Louis & S. W. R. Co. v. Arkansas, 

235 U. S. 350, 368, 35 Sup. Ct. 99, 59 L. Ed. , and in El Paso 

& N. E. R. Co. V. Gutierrez, 215 U. S. 87, 96, 30 Sup. Ct. 21, 54 L. 
Ed. 106. Défendant should be restrained from attemipting to apply 
the statute to complainant's goods or retailers thereof, because this 
would interfère with interstate commerce, and the scope of the stat- 
ute thus restricted to internai concerns, which are its proper field, and, 
as so restricted, held valid. 

There should be a decree for a perpétuai injunction restraining de- 
fendant, as dairy and food commissioner, from putting in force against 
complainant or its jobbers or retailers the provisions of the statute of 
1913, and declaring the statute valid as to the internai commerce of 
the State, with costs. 
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In re HUMPHEBYS. 
(District Court, E. D. North Carolina. April 3, 1915.) 

Bankeuptct ®=395 — Exemptions — Right of Tetjstee to Make Déductions. 

The right of a bankrupt to exemptions under Bankr. Act July 1, 1898, 
c. 541, § 6, 30 Stat. 548 (Comp. St. 1913, § 9590), is to be determined 
by the state law, as well as the amount and charaeter of the property, 
and it is the duty of the trustée under section 47a (11), 30 Stat. 557 
(Comp. St. 1913, § 9631), to set apart the exemptions in accordance with 
such law and report the items. He has no right to maUe déductions from 
such exemptions, and no standing to pétition the référée to do so, be- 
cause of a fee pald by the bankrupt to bis attorney, or money paid to the 
clerk for costs, or otherwise expended, even though such expenditure is 
claimed to hâve been fraudaient, whlch matterS under the act hâve no 
relation to the question of exemptions. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 658; Dec. 
Dig. <S=>395.] 

In Bankruptcy. In the matter of J. W. Humphreys, bankrupt. On 
review of order of référée. Confirmed. 

J. W. Davenport, of Windsor, N. C, for trustée. 
Winston & Matthews, of Windsor, N. C, for bankrupt. 

CONNOR, District Judge. Although the proceeding is somewhat 
irregular, it appears from the çertificate of the référée, and the rec- 
ord, that the trustée objects to the allotment of the personal property 
exemption claimed by the bankrupt, under Const. N. C. art. 10, and 
Bankr. Act, § 6, or, to state his contention in a différent form, he 
seeks to hâve deducted from the exemptions $100 paid by the bank- 
rupt to his attorneys, $35 deposited with the clerk on account of the 
cost incurred in this proceeding, $15 expended in traveling expenses, 
and $75, the value of certain articles of household goods alleged to 
hâve been given by the bankrupt to his wife in fraud of his créditera. 

Conceding the facts to be as contended by the trustée and found by 
the référée, I am unable to perceive how they affect the right of the 
bankrupt to hâve his personal property exemptions allotted. Section 
6 of the Bankruptcy Act secures to the bankrupt the exemptions which 
are prescribed by the state laws at the time of filing the pétition in 
the state wherein he has had his domicile for 6 months, etc. By section 
47a it is made the duty of the trustée to set apart the bankrupt's ex- 
emptions and report the items, and estimated value thereof, to the 
court as soon as practicable after his appointment. This provision 
of the statute is supplemented by General Order 27 (89 Fed. xi, 32 
C. C. A. xxvii), directing the trustée to make a report to the court, 
within 20 days after receiving notice of his appointment, of the articles 
set off to the bankrupt by him according to the provisions of the forty- 
seventh section of the act, with the estimated value of each article, 
and any creditor may take exception to the détermination of the trus- 
tée within 20 days after the filing of the report. Other provisions are 
made in the order not material to the question presented hère. It is 
held that the right of the bankrupt, in respect to amount, charaeter 

^:=9For other casea see lam* topic & KEY-NUMBER In aU Key-Numbered Digests & Indexe* 
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of property, etc., is derived f rom and controlled by the state law ; the 
method of setting it apart is governed by the Bankruptcy Act. In 
re Andrews (D. C.) 27 Am. Bankr. Rep. 116, 193 Fed. 776. 

The question sought to be raised in this record should be presented 
in accordance with the provisions of the act and the order. No ques- 
tion in regard to the right to exemption was before the référée on 
the examination of the bankrupt. It may be well enough to say, how- 
ever, that, if presented, the contention of the trustée could not be 
sustained. In some states a debtor forfeits the right to his exemptions 
if guilty of fraud. It is not so in North Carolina. The forfeiture of 
the right to claim the constitutional exemption does not dépend upon 
the Bankruptcy Act, but exists because of some express statutory pro- 
vision or the décision of the courts of the state under the laws of 
which the bankrupt makes his claim. ColHer, Bankruptcy (9th Ed.) 
199. It will be found by an examination of the cases cited by the 
author that the courts hâve been controlled in giving or refusing the 
exemptions by the provisions of the state law. If, however, the ques- 
tion was not foreclosed by this view, I am of the opinion that the 
référée ruled correctly. ■ In regard to the payment of $100 by the 
bankrupt to his attorneys for services to be rendered in the proceed- 
ing in bankruptcy, I am at a loss to see how the only question open 
to the trustée can be raised in the manner adopted in this case. The 
only référence in the Bankruptcy Act to the subject of payment of 
attorney's fées by the bankrupt, is found in section 60d (Comp. St. 
1913, § 9644), in which it is provided that : 

"If a debtor shall, directly or indirectly, in contemplation of flling of a pé- 
tition by or agalnst hlm, pay money or transfer property to an attorney and 
eounselor at law, * • • the transaction shall be re-examlned by the court 
on the pétition of the trustée or any other créditer, and shall only be held 
valid to the extent of a reasonable amount to be determined by the court, 
and the excess may be recovered by the trastee for the benefit of the estate." 

The provisions of this section were fully considered by the Suprême 
Court in Re Wood and Anderson, 210 U. S. 246, 28 Sup. Ct. 621, 
52 L. Ed. 1046. The objection to the payment of money to attorneys 
can be raised only upon pétition of the trustée or a créditer, when the 
court will summon the attorney before it and give him an opportunity 
to be heard in regard to the only question open — its reasonableness. 
It is said the act — 

■■'recognizes the right of • • • a debtor to hâve the aid and advice of 
counsel, and, in contemplation of bankruptcy proceedings which shall strip 
him of his property, to make provisions for reasonable compensation to his 
counsel. And in view of the clrcumstances, the act makes provision that the 
bankruptcy court admlnistering the estate may, if the trustée or any creditor 
question the transaction, re-examine it with a view to a détermination of its 
reasonableness." 

It is further held that, if the court shall, upon such examination, 
find the amount paid to be unreasonable, it will direct the attorney re- 
ceiving the compensation, to pay over to the trustée such amount as 
may be found to be in excess of a reasonable compensation for his 
services. It is entirely proper for a debtor, contemplating filing a 
voluntary pétition in bankruptcy, or anticipating that creditors will file 
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a pétition against him in involuntary bankruptcy, to employ counsel 
and pay out of any money in his hands, or secure by any property 
which he may own, a fair, reasonable compensation for his services 
in respect to such proceedings. The only limitation upon liis right 
to do 80 is that the amount paid, or secured, be reasonable and in good 
faith. When this question is raised by a pétition filed by the trustée 
or a créditer, the attomey shall hâve an opportunJty to be heard. If 
it is found that the amount paid him is unreasonable, an order will 
be made that he pay over the excess to the trustée, in the same man- 
ner as any other person would be directed to pay over an amount 
of money, or deliver property in his possession which rightfully be- 
longs to the trustée. 

"The transfer to counsel may be wholly sustained; It is certalnly valid 
to the extent that It Is reasonable. It Is nelther a préférence nor a fraudulent 
conveyance, as defined by section 60b or 67e of the act" In re Wood, supra. 

The payment of the amount to his attorney, if found to be exces- 
sive, is in no proper sensé a fraud upon the creditors, unless it is 
further found that it was paid with the understanding that a part of 
the amount should be repaid to the bankrupt. This would, of course, 
be a "fraudulent concealment" and constitute a basis for objection 
to granting a discharge. A transaction of this character would not, 
however, come within the provisions of section 60d, which is said by 
the court, in Wood's Case, to be "sui generis." 

I can find no ground for holding that the right to hâve his exemp- 
tions allotted is affected by the payment of the money to his attorney 
— even if found, in a proper proceeding, to be excessive. While the 
question is not properly presented, I deem it proper to say that I see 
no reason for holding that the sum paid ($100) to his attorney by 
the bankrupt in this case is excessive. I do not perceive any founda- 
tion for the complaint of the payment to the clerk of this court of 
$35 on account of cost in this proceeding. If it had not been paid, 
at the time of filing, and the amount had been scheduled and paid to 
the trustée, it would hâve been applied to the cost as it accrued. I 
am at a loss to perceive how the creditors could hâve been injured, 
or hâve sustained any loss, by the course pursued by the bankrupt in 
regard to this matter. Conceding that the bankrupt should hâve paid 
the sum of $15 to the trustée, instead of carrying his family to Clark, 
there was no fraudulent concealment of the money which, from any 
possible viewpoint, deprived him of his exemptions, or entitled the 
trustée to hâve it deducted theref rom. 

In regard to the item of furniture paid for by the bankrupt and 
given to his wife, it is sufficient to say that if, in doing so, he commit- 
ted a fraud upon his creditors, the trustée may, in an appropriate pro- 
ceeding, recover the property; but he cannot compel the bankrupt to 
take it as a part of his exemption, or compel her in the summary way 
proposed to surrender it. He cannot raise and try an issue of fraud 
by the method proposed. While the ruling of the référée should be 
sustained, because of the erroneous method of procédure adopted by 
the trustée, I hâve thought proper to décide the questions raised upon 
their merits. I notice that counsel hâve submitted a "case on appeal" 
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and a "counter case." The procédure prescribed by section 39 uf 
the act and General Order 27 should be followed. It is not an "ap- 
peal," but a pétition to review, and is heard upon the certificate of 
the référée and such évidence as he sends to the judge. Collier on 
Bankruptcy, pp. 610, 1077, where the practice is prescribed and au- 
thorities cited. In enforcmg statutes, it is always best to foUow the 
methods prescribed. 

The record before me indicates that considérable cost and expense 
has been incurred. This should always be kept in view. While it is 
desired that ail questions affecting the rights of creditors should be 
raised and decided, care fhould be had to avoid burdening the estate 
with unusual costs. 



TJNITBD STATES v. NEW YORK CENT. & H. R. R. CO. 

(District Court, N. D. New York. AprU 1, 1915.) 

L Oabbiers (§=20 — Confinement of Live Stock — Penalties — Statutoet 

PBO VISIONS. 

Under Act June 29, 1906, c. 3594, 34 Stat. 607 (Comp. St 1913, §§ 8651- 
8654), forbidding interstate carriers to confine cattle or other animais in 
cars for longer than 28 consécutive hours (or 36 tours witli the consent 
of the owner) without unloading them for rest, water, and feeding for a 
period of at least 5 consécutive hours, where défendant unloaded a ship- 
ment of cattle, but reloaded them 3 hours later, and transported and de- 
livered them to a Connecting carrier more than 36 hours f rom the time of 
loading at the point of shipment, they not having been unloaded for 5 
hours in the meantime, and the Connecting carrier, without unloading 
them, transported them to their destination, défendant and the Connect- 
ing carrier were guilty of separate violations of the act, and liable for 
separate penalties, though the time of confinement constitutlng the two 
violations overlapped, and a verdict and judgment against the Connecting 
carrier, and payment thereof, did not exonerate défendant froni Its lia- 
bility for its violation, or entitle it to a vacation of the judgment 
against it. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 33-49, 133, 927 ; 
Dec. Dig. ®=>20.] 

2. Judgment <S=»631 — Joint Tobt-Feasoks — Single Recoveey. 

When two or more persons unité in the commission of a tort, they may 
be sued together, and one penalty will be imposed, and there will be but 
one collection ; and when they are sued separately, there may be a judg- 
ment in each case, and a collection of costs in each case, but only one re- 
covery or collection of damages or penalty. 

[Ed. Note.— For other cases, see Judgment, Cent Dig. §§ 1064, 1088, 
1147 ; Dec. Dig. <©=»631.] 

Action for a penalty by the United States against the New York 
Central & Hudson River Railroad Company. On application to vacate 
a judgment against défendant. Application denied. 

This is an application to vacate a judgment entered against the de- 
fendant for a penalty imposed for a violation of the Twenty-Eight 
Hour Law, on the ground that for the same violation a judgment for 
a penalty had been recovered against the Lake Shore & Michigan 
Southern Railway Company, a Connecting carrier, and paid. 

<8s>For othar cases see same toplc & KEY-NUMBER la ail Key-Numbered Digests & indexes 



UNITED STATES V. NEW TOBK CENT. « H. B. K. CO. lOOl 

John H. Gleason, U. S. Atty., of Albany, N. Y., for the United 

States. 
Visscher, Whalen & Austin, of Albany, N. Y., for défendant. 

RAY, District Judge. [1] September 24, 1910, at 12 o'clock noon, 
Elmer Boatright, as consigner, shipped from Woodstock, Vt., to R. L. 
Farrer, at London, Ohio, as consignée, in New York Central & Hud- 
son River Railroad car No. 23078, 29 cows and 3 calves over the line of 
Woodstock & Vermont Railroad Company and Connecting lines, viz., 
to White River Junction over said Woodstock & Vermont Raih-oad, 
thence over the line of Boston & Maine Railroad to Rotterdam Junc- 
tion, N. Y., thence over line of New York Central & Hudson River 
Railroad Company, the défendant, to West Seneca, I^. Y., and thence 
to stockyards at Cleveland, Ohio, over line of the Lake Shore & Michi- 
gan Southern Railroad Company, and thence to London, Ohio, by way 
of Tyndall, over the line of the Cleveland, Chicago & St. Louis Rail- 
way Company. Thèse are Connecting lines. Thèse cattle in the car, 
having been turned over to the défendant, were unloaded at Rotterdam 
Junction, N. Y., for rest, food, and v.rater at about 4 o'clock p. m. Sep- 
tember 25, 1910, and were given rest, food, and water for 3 hours only, 
when, at the request of the consigner, they were reloaded at 7 o'clock 
p.m. and transported to West Seneca, N. Y., where the car of cattle 
was turned over to the Connecting carrier, Lake Shore & Michigan 
Southern Railway Company, and was transported by it to Cleveland, 
Ohio, where the cattle were unloaded and given rest, food, and water 
at 10:30 a. m., September 27, 1910, and net before. They were not 
unloaded at West Seneca, or any point between Rotterdam Junction 
and Cleveland. 

The car was delivered to the Lake Shore & Michigan Southern Rail- 
way Company before the expiration of the 28-hour period following 
the reloading at Rotterdam Junction at 7 p. m. on September 25, 1910. 
Thus for a continuons period of 39 hours and 30 minutes thèse cattle, 
after leaving Rotterdam Junction, N. Y., and before reaching Cleve- 
land, Ohio, were kept confined in this car without rest, food, or water. 
This défendant, New York Central & Hudson River Railroad Com- 
pany, had nothing whatever to do with the violation of the Twenty- 
Eight Hour Law (so called, Act of June 29, 1906) committed by keep- 
ing thèse cattle confined in this car without unloading for rest, food, 
and water for a continuons period of 39 hours and 30 minutes be- 
tween Rotterdam Junction, N. Y., and Cleveland, Ohio, and the said 
the Lake Shore & Michigan Southern Railway Company had no 
part in the violation of said law committed by this défendant by the 
prématuré reloading of the cattle at Rotterdam Junction after the un- 
loading for rest, food, and water. The two violations were separate 
and distinct violations. 

[2] This is not a case where two persons jointly engage in the corp- 
mission of a tort and are sued together or separately. When two or 
more persons do unité in the commission of a tort, they may be su.ed 
together, and one pçnalty will be imposed, and there will be but one 
collection; and when they are sued separately there may be a judg- 
ment in each case, and a collection of the costs in each case, but onïy 
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one recovery or collection of damages or penalty. This is the law in 
many jurisdictions, but it bas no application hère. And it may be that 
when separate actions are brought against two railroad corporations, 
who unité to commit a single act constituting a violation of the stat- 
ute in question hère, and a penalty imposed on each, that there may 
be a recovery of both, but that question is not hère. When two or 
more commit two separate and several torts against the same person, 
there may be two actions, and a recovery in each case, and a collection 
in each case, and it matters not whether the recovery be a penalty or 
damages. 

In this case this défendant, the New York Central & Hudson River 
Railroad Company, recognized the necessity, unless it would violate the 
law, of unloading this car of cattle at Rotterdam Junction for rest, 
food, and water for a period of at least 5 consécutive hours, and did 
unload, but did not give the cattle 5 hours' rest. It reloaded them at 
the expiration of 3 consécutive hours, and when it did so, and sent the 
car forward towards its destination for more than 36 hours, counting 
from the time of loading at the point of shipment, the violation of the 
statute was complète, and liability for a penalty of not less than $100 
and not more than $500 was incurred. It was for this act, this viola- 
tion of the statute, that this court imposed the penalty for which the 
judgment in this case was rendered, and it matters not that subsequent- 
ly, and on the same journey between point of shipment and point of 
destination, the Lake Shore & Michigan Southern Railroad Company, 
the Connecting carrier, received the car of cattle and, counting and in- 
cluding the time that elapsed after the car left Rotterdam Junction 
and up to the time it received the cattle, kept the cattle confined in the 
car unf ed, etc., for the space of 39 hours and 30 minutes, thereby vio- 
lating the statute, and on being sued, and a recovery had for that act, 
paid the penalty imposed on it for its act. It matters not that the case 
might hâve been différent in its facts ; that is, that this défendant might 
not bave unloaded at Rotterdam Junction, or at any time or place be- 
fore delivering the car to the Lake Shore & Michigan Southern Rail- 
road Company, and that the latter named company might then bave 
continued the car load of cattle on its journey to Cleveland without 
unloading. The statute provides : 

"That no railroad, * * • common carrier other than by water, • • • 
whose road forms any part of a Une of road over whlch cattle, sheep, swine, 
or other animais shall be conveyed from one state or territory or the District 
of Columbia Into or through another state or territory or the District of Co- 
lumbla, » * * shall confine the same in cars * • * for a period longer 
than twenty-elght consécutive hours without unloading the same in a humane 
manner, Into properly equipped pens for rest, water, and feeding, for a period 
of at least five consécutive hours, unless," etc. 

Then foUows the proviso that on consent in writing of the owner 
or person in custody of that particular shipment the time may be ex- 
tended to 36 hours. It is also provided as f ollows : 

"In estimatlng such confinement, the time consumed In loading and unload- 
ing shall not be eonsidered, but the time during which the animais hâve been 
confined without such rest or food or water on Connecting roads shall be in- 
cluded, it being the Intent of this act to prohibit their continuoiis confinement 
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beyond the perlod of twenty-elght hours, except upon the contingencies herein- 
before stated." 

In estimating the confinement, so as to détermine whether or noi 
the statute has been violated, we always come backwards f rom the un- 
loading in question, and ascertain when the cattle were last before 
unloaded for rest, food, and water, or shipped, and when reloaded. 
Commencing our reckoning of time at that point, we go forward to 
the time when next unloaded for rest, food, and water, and if we 
find that the cattle were confined for more than 28 hours, or more 
than 36 hours in case of consent by the owner or person in charge, 
and also find that unloading was not prevented by storm, or by other 
accidentai or unavoidable causes, we hâve a completed violation of 
the law. 

The défendant in this case clearly violated the statute before turn- 
ing the car over to the Lake Shore & Michigan Southern Railway 
Company. This last-named company, on receiving the car load of 
cattle with knowledge when last unloaded for rest, etc., was under 
obligation to at once and within a reasonable time, acting with dili- 
gence, unload for rest, food, and water. The cattle had not been un- 
loaded for rest, food, and water for a period of at least 5 hours for 
more than 36 hours when the Lake Shore & Michigan Southern Rail- 
road Company received and accepted them. This fact it knew, and it 
then continued the movement of the car in interstate commerce towards 
its destination without unloading for rest, food, and water, and in so 
doing was not acting jointly with this défendant, the New York Cen- 
tral & Hudson River Railroad Company, but was committing an in- 
dependent act of offense against the statute. The défendant hère had 
ceased its transportation of the car, and had surrendered control to 
the Connecting company, and for its acts of offense thereafter such 
Connecting company, the Lake Shore & Michigan Southern Railroad 
Company, was alone responsible. 

It follows, I think, that each railroad company was liable to an ac- 
tion and had incurred a penalty, not for the same act or offense, but 
each for a separate act constituting a violation of the statute, and that 
verdict and judgment against the one and payment thereof in no way 
exonérâtes the other from its liability for its independent act of vio- 
lation. The overlapping of time is immaterial. I think the question 
is settled by adjudications of the Circuit Court of Appeals in this, 
the Second, circuit. New York Central & H. R. R. Co. v. United 
States, 203 Fed. 953, 956, 122 C. C. A. 255 ; U. S. v. Lehigh Valley 
R. R. Co. (C. C.) 184 Fed. 971, affirmed 187 Fed. 1006, 109 C. C. A. 
211. 

In the case first cited (203 Fed. 953, 122 C. C. A. 255} the défend- 
ant carrier received certain horses from a Connecting carrier and trans- 
ported them to their destination, a distance of only seven miles, and 
was held chargeable with knowledge that they had already been con- 
fined for more than the statutory period by the Connecting carrier, in- 
asmuch as it was not shown that it made reasonable inquiry and could 
not ascertain the fact, and then continued the transportation in good 
iaith. It was al"!© held that, as the défendant carrier did not trans- 
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port them to tlieîr destination as quickly as reasonably possible, and 
used 3 hours and 35 minutes to transport them to their final destina- 
tion, they having been confined for more than the statutory period 
when received, that défendant was guilty of a violation of the stat- 
ute. The défendant confined them only 3 hours and 35 minutes, and 
to make it guilty of a violation of the act it was necessary to count 
back into the time during which the Connecting carrier illegally con- 
fined them. It Viras also held that the f act that the Connecting carrier 
had been sued for a penalty for its violation of the act was no bar 
to an action to recover a penalty f rom the défendant. It is true that 
the case does not show that the Wabash Railroad Company had actu- 
ally paid the judgment for a penalty recovered against it, but it is 
fairly to be inferred that this payment if made would hâve been no 
défense. The Circuit Court of Appeals said : 

"The judgment recovered against the Wabash Eallroad Company Is not a 
bar. The fact that it had been punished for Its own delinctuency furnishes 
no défense to the défendant, if it was subsequently deliquent, as the court has 
rlghtly found." 

In United States v. Lehigh Valley R. R. Co. (C. C.) 184 Fed. 971, 
975, Judge Holt held and said: 

"I think that any railroad company which takes from a Connecting road 
cattle that hâve been confined without food, water, or unloading more than 
28 or 36 hours, as the case may be, and which knowingly and willfully con- 
tinues to transport them, immediately Incurs a new penalty." 

This was affirmed by the Circuit Court of Appeals in this, the Sec- 
ond, circuit, 187 Fed. 1006, 109 C. C. A. 211. Judge Holt, in his 
opinion in the case referred to, called attention to the conflicting déci- 
sions on this subject (184 Fed. 974 and 975), and it is unnecessary to 
repeat them hère. This court is bound by the décisions of the Circuit 
Court of Appeals in this circuit, and is in accord therewith. 

It foUows that the application must be denied. Ordered accord- 
ingly. 



BLOCK T. AOADEMY BALL ROOM, Inc., et al. 
(District Court, S. D. New York. February 20, 1915.) 

BANKEUPTCY <g=»178 — A''OIDABLB PeEFEEENCES— TBANSFEKS CoNSTIIUTINa. 

An Insolvent debtor, against whom a suit for rent was pending, and 
who was conducting a dancing academy with some good will and some 
outstanding accounts, furnlture, and cash, transferred the lease of the 
dancing academy to hîs wife, and later organlzed a corporation, to which 
ail the assets and property of the business was transferred. The wife 
and two others under his guidance became incorporators ; the bulk of 
the capital stock beiug issued to hira and transferred to his wife. He had 
drawn a salary, and both he and his wife received other beneflts froni 
the corporation. The wife had from time to tlme given hlm various 
small sums of money realized from keeplng boarders, but no aceount 
thereof had been kept, and there was no agreement to repay, and no writ- 
ten évidence of any debt, and the debtor had from time to time given her 
money and contributed to the family support; it apparently taking the 
efforts of both to make ends meeL The wifé knew her husband's gênerai 

or other cases see same'topic & KEY-NUMBBR in ail Key-Numbered Digests & ladexes 
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finandal condition, knew of tlie suit for rent, and that the rlghts of 
creditors would be prejudiced by preferring lier, and knew tliat substan- 
tially ail tlie assets of the corporation were being transferred to her, and 
that as a resuit the corporation was insolvent. Held, that the wife ob- 
tained a préférence, voidable under Bankr. Act July 1, 1898, c. 541, § 60, 
30 Stat. 562 (Comp. St. 1913, § 96i4), providing that a transfer by an in- 
solvent within four months before the flling of tlie pétition, whieh wlU 
euable one creditor to obtain a greater percentage of his debt than others 
of the same class, shall be deemed a préférence, and that such a transfer, 
operating as a préférence, shall be voidable by the trustée, if the person 
receiving it has reasonable cause to belieye that Its enforcement will ef- 
fect a préférence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 221, 264r- 
274, 283, 284 ; Dec. Dig. <S=>178.] 

In Equity. Suit by Goodman Block, as trustée in bankruptcy of 
George S. Weygant against the Academy Bail Room, Incorporated, and 
others. Decree for complainant. 

Max J. Kohler, of New York City, for plaintiff. 

John B. Coyle, of New York City, for défendants Academy Bail 
Room, Incorporated, and Gertrude S. Weygant. 

Milton J. Gordon, of New York City, for défendant George S. Wey- 
gant. 

HUNT, Circuit Judge. Suit by Goodman Block, as trustée, to set 
aside a conveyance from George S. Weygant, bankrupt, to his wife 
and the Academy Bail Room, Incorporated, as preferential, under 
section 60 of the Bankrupt Law, and fraudulent, because made with 
intent to hinder, delay, and def raud creditors, under section 70 of the 
Bankrupt Law and section 35 of the New York Personal Property Act 
(Consol. Laws, c. 41). Défendants filed separate answers, denying ail 
material allégations. 

The défendant George S. Weygant was adjudged a bankrupt on 
February 25, 1914. On August 2, 1912, the défendant George S. Wey- 
gant made a lease with the représentatives of the estate of J. N. Lich- 
tenauer, deceased, for certain premises, 148 West Seventy-Ninth street, 
in New York, the lease to run for three years from October 1, 1912, 
at an annual rental at the rate of $1,400 per annum. On July 18, 1913, 
the bankrupt entered into another lease with D. C. Vanderlip for cer- 
tain premises, 115 West Seventy-Ninth street, in New York. He used 
the latter premises for a dancing academy. It was carried on in his 
Tiame, and was controlled by him alone. The lease was to run for one 
year from October 1, 1913, at a rental of $2,700 per annum. Wey- 
gant failed to pay his rent for the premises, 148 West Seventy-Ninth 
street, for July, August, September, and October, 1913, whereupon 
suit for the recovery of $466.67 rent was instituted against him about 
October 17, 1913, by the estate of J. N. Lichtenauer. Summons was 
served, answer was interposed, and on November 20, 1913, judgment 
duly rendered in the Municipal Court of the City of New York against 
Weygant for the sum of $473.91 and costs. Thereafter exécution 
was returned unsatisfied. 

^=3Por other cases see same toplc * KEY-NtJMBER In ail Key-Numbered Dlgests & Indexe» 
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Weygant's dancing academy business had some good will, and there 
were some outstanding accounts, furniture, and some cash. But he 
became involved in debt, and about October 29, 1913, assigned and 
transferred the lease of the academy to Gertrude S. Weygant, his wife, 
and later, about December 10, 1913, caused a corporation, styled the 
Academy Bail Room, to be organized, and transferred to it ail the as- 
sets and property of his dancing academy business. The capital stock 
authorized for the corporation consisted of 200 shares, of $10 par value 
each. Under the guidance of the bankrupt, his wife and two others 
became incorporators, with one share each, and were made directors 
of the company. Weygant himself was elected président and treasurer 
and manager, and had 193 shares of the capital stock, which he 
caused to be transferred to his wife. Thereafter Weygant drew a 
salary, and both he and his wife received certain other benefîts, from 
the corporation. As a matter of fact, on October 17, 1913, Weygant 
was insolvent, and knew that he was insolvent. 

The évidence adduced upon the hearing but adds this case to the not 
unusual instances of a loyal, hard-working wife doing everything in 
her power to save her husband from impending business ruin, even 
going so far as to lend herself to the exécution of his purposes to hin- 
der and delay and defeat his creditors. It is very clear that, under 
the circumstances surrounding him, Weygant, the bankrupt, had no 
right on October 29, 1913, to convey the lease for the academy to his 
wife; nor ought he, about December 15, 1913, to bave had issued to 
her the 193 out of 196 shares of the capital stock of the Academy Bail 
Room. The formation of the corporation was a step in the purposes 
to hinder creditors. She never paid the rent of the academy. He was 
in debt ; litigation, with no apparent défense, was involving him ; the 
transfers meant divesting himself of substantially ail his property and 
making him insolvent ; and yet the scheme was so carried out that it 
eflfected, and was intended to efïect, a pecuniary benefit to himself and 
his family. 

It is true, I think, that for some time prior to the fall of 1913 Mrs. 
Weygant had from time to time given to her husband varions small 
sums of money realized from keeping a few boarders; but she says 
herself that there was no account kept of the amounts so given, and 
that there was no agreement that he should' repay moneys, and no vvrit- 
ten évidence of any debt — indeed, there is nothing to warrant a ruhng 
whereby she can claim what are really his assets as her own as against 
creditors who extended crédit in the best of faith, relying upon his ap- 
parent ownership of assets. Moreover, it appeared that Weygant from 
time to time gave money to his wife and contributed to the family sup- 
port, although he does not seem to hâve been a successful business 
man. I gather that it took the efïorts of both to make ends meet, and 
that when disaster was at hand the wife was persuaded that she could 
make a claim for an aggregate of the small sums of money she may 
throughout several years bave given to her husband, and that he seized 
hold of any possible claim she might hâve as a creditor as a basis for 
doing acts under a semblance of regularity, but which would, when 
donc, efïectually enable him to prefer her, and defeat collection o£ 
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debts due to innocent creditors. Mrs. Weygant knew the circumstances 
under which the transfers to her were made. She knew that substan- 
tially ail the assets of the corporation were being transferred to her, 
and that, as a resuit of the transfer, the corporation was really insolv- 
ent. She knew her husband's gênerai financial condition, and of suit 
against him for rent, and knew that the rights of his creditors would be 
prejudiced by preferring her. 

Now, when tested under established principles of law, how can a 
court of equity deny relief to the trustée for the benefit of the creditors 
of the bankrupt ? Citation of cases is unnecessary to point out the true 
answer : It is found in the simple proposition, reiterated in bankruptcy 
décisions, that a man, when about to fail, may not prefer one créditer 
to the exclusion of another, but must be just to ail alike. It therefore 
follows that the transfer to Mrs. Weygant must be set aside as being a 
préférence, voidable under section 60 of the bankrupt statutes. 

The decree presently to be made should adjudge the transfer a 
preferential one and provide for a delivery of the property or its value. 
But it seems to me to be just that, before fixing the value of the prop- 
erty involved, the parties should hâve another opportunity to introduce 
évidence as to what the value really was as of the date of the transfer, 
and of the true condition at that time. The case will therefore be held 
open for such proof as may be forthcoming on the point, and also as 
to the proper form of the decree. 

Let f urther hearing be had on Friday, February 26th. 



GEANT V. NATIONAL BANK OF AUBURN. 
(District Cîourt, N. D. New York. AprU 3, 1915.) 

1. Appeal and Ebrob <S=»1022 — Scope op Review. 

On appeal from a judgment entered on the report of a référée, pur- 
STiant to a stipulation of the parties referring the case to the référée 
and providing that judgment might be entered upon his report by the 
clerk, the question whether the findings of the référée support the Judg- 
ment is revlewable. 

[Ed. Note.— For other cases, see Appeal and Error, Cent Dlg. gj 4015- 
4018; Dec. Dlg. ®=s>1022.] 

2. Judgment (g=!>345 — On Report of Refeeee — Setting Aside. 

Where the parties voluntarlly stipulated that a cause should be re- 
ferred to a référée to hear, try, and détermine, and that judgment might 
be entered on his report by the clerk without further " notice, while 
it was extremely doubtful whether any application to the court for 
judgment was necessary, or whether the court had any power to open 
or vacate the judgment, where défendant thought the matter should be 
presented to the court before entry of judgment, and that it would lose 
Bubstantial rights on appeal if this was not done, the judgment would 
be vacated to enable défendant to présent such motions and applications 
as it might be advised were essential and necessary; plaintifC having 
the rlght to test the power of the court to do so on any appeal that might 

[Ed. Note.— For other cases, see Judgment, Cent Dig. §§ 674-678; Dea 

Dig. <S=345.] 

«ssFor other cases see eame toplo & KEY-NUMBBR In ail Key-Numbered Dlgesta A Indexes 
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At Law. Action by J. Lewis Grant, as trustée in bankruptcy of the 
Cayuga Construction Company, against the National Bank of Auburn. 
On motion by défendant to vacate a judgment for plaintifif. Motion 
granted. 

See, also, 197 Fed. 581. 

Tliis is a motion by the défendant to open, vacate, and set aside the 
judgment entered herein in favor of the plaintiff and against the de- 
fendant on the report and findings of a référée, without application 
to the court, pursuant to the stipulation of the parties that the cause 
be referred to the référée named to hear, try, and détermine, and that 
judgment be entered on such report pursuant thereto. This stipula- 
tion was foUowed by an order duly entered in accordance therewith. 

G. Earl Treat and HuU Greenfield, both of Auburn, N. Y., for plain- 
tiff. 

Chas. I. Avery, of Auburn, N. Y., for défendant. 

RAY, District Judge. As the judgment in favor of the plaintiff and 
against the défendant was entered pursuant to the terms of the stipula- 
tion and order by which it was referred to a référée to hear and dé- 
termine, and further provided that "upon filing his report judgment 
may be entered by the clerk in conformity therewith without further 
notice," I seriously doubt the right or power of this court to open or 
vacate or set aside the judgment in this case. On filing the referee's 
report and décision, judgment was entered by the clerk without appli- 
cation to the court and at the request of defendant's attorney, and cer- 
tain provisions as to proof of claim before the référée in bankruptcy 
were inserted therein. This was for the benefit of the défendant and 
at its request. The action was to recover a préférence. 

[1] From the judgment so entered the défendant can of course ap- 
peal, and such appeal will bring up in the Circuit Court of Appeals the 
question whether or not the findings of the référée support the judg- 
ment. Steel et al. v. Lord, 93 Fed. 728, 35 C. C. A. 555 ; Parker et al. 
v. Ogdensburgh & L. C. R. Co., 79 Fed. 817, 25 C. C. A. 205; Chica- 
go, M. & St. Paul Railway Co. v. Clark, 92 Fed. 968, 35 C. C. A. 120; 
Hudson River Pulp & Paper Co. v. H. H. Warner & Co., 99 Fed. 187, 
39 C. C. A. 452 ; David Lupton's Sons v. Automobile Club of Amer- 
ica, 225 U. S. 489, 494, 495, 32 Sup. Ct. 711, 56 L. Ed. 1177, Ann. Cas. 
1914A, 699. 

In Hudson River, etc., Co. v. Warner, supra, the case was referred 
to a référée, with instructions to report the testimony with findings 
of fact. This was donc, and the court subsequently made the find- 
ings of fact its own and rendered judgment thereon. The Circuit 
Court of Appeals in this circuit held that the only question which could 
be reviewed on a writ of errpr was whether the facts found sustained 
the judgment. 

In Chicago, etc., Co. v. Clark, supra, the action was tried before a 
référée by stipulation of the parties, and it was held that only those 
assignments of error could be considered which presented the ques- 
tion whether upon the facts found by the référée the judgment was 
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wrong. Wallace, J., in his concurring opinion in the Circuit Court of 
Appeals, cited in support of this holding Roberts v. Benjamin, 124 U. 
S. 64, 8 Sup. Ct. 393, 31 L. Ed. 334, and Shipman v. Mining Co., 158 
U. S. 356, 15 Sup. Ct. 886, 39 L. Ed. 1015. 
In Parker et al. v. Ogdensburgh, etc., Co., supra, it was held that : 

"A judgment of the Circuit Court, entered upon the report of a référée to 
hear, try, and détermine, may be revlewed on writ of error in respect to rul- 
ings and décisions in matter of law after the filing of the referee's report, 
Including the action of the court upon a motion to strike out a notice of 
termination of the référence, which it had reserved until the flling of the 
report" 

In Steel et al. v. Lord, supra, it was held that, where findings made 
by the référée are ordered to stand as the findings of the court, the 
only question that can be reviewed by an appellate court is the sufBcien- 
cy of the findings to support the judgment. 

In Shipman v. Mining Co., 158 U. S. 356, 15 Sup. Ct. 886, 39 L. Ed. 
1015, it was held that: 

"As the case was not tried by the Circuit Court upon a waiver in writing 
of a trial by jury, this court cannot review exceptions to the admission or 
exclusion of évidence, or to findings of fact by the référée, or to his refusai 
to flnd facts as requested." 

See, also. Bond v. Dustin, 112 U. S. 604, 5 Sup. Ct. 296, 28 L. Ed. 
835, and Paine v. Railroad Co„ 118 U. S. 152, 6 Sup. Ct. 1019, 30 L. 
Ed. 193. 

[2] In this case the parties voluntarily and without suggestion from 
the court stipula ted that the cause should be referred to a réfère c 
named to hear, try, and détermine, and that on his report without fur- 
ther notice a judgment should be entered in accordance to his find- 
ings. No application was made to the court, and in view of this stip- 
ulation, which this court cannot modify or change, it is extremely 
doubtful whether or not any application to the court was necessary. 

However, as the défendant thinks the matter should be presented 
to the court before entry of judgment, and that it will lose substantial 
rights on appeal if this is not done, in order that défendant may save 
ail rights and not be prejudiced by the entry of judgment without no- 
tice and without an opportunity to bring the matter before the court 
and make such motions as it deems necessary and essential, the court 
will open, set aside, and vacate the judgment entered, to enable the 
défendant to présent such motions and applications as it may be ad- 
vised are essential and necessary. This is but fair in any event, and 
the plaintiff can test the power of the court so to do on any appeal that 
may be taken in the case. 

There will be an order accordingly. 
221 F.— 64 
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WOOD et al. y. CAMDBN IKON WORKS. 
(District Court, D. New Jersey. Febniary 15, 1915.) 

Mastee and Servant <^=>250?4 New, vol. 16 Key-No. Séries— Receivers—Lia- 
BiLirr FOB Patmbnts Due undeb Wobkmen's Compensation Aot. 

Under the New Jersey Employers' Llability Act (P. L. l&ll, p. 134), 
whlch provides that wheii an employer and an employé shall by agree- 
ment, express or Implied, accept the provisions of section 2 thereof, com- 
pensation for Personal injuries or for the death of an employé shall be 
made according to the schedule contalned therein, without regard to the 
employer's négligence, and section 2, par. 8, provlding that such agree- 
ment shall bind the employé and his Personal représentatives as well as 
the employer and those conducting his business during bankruptcy or in- 
solvency, the recelver of an insolvent corporation authorized to continue 
Its business was bound to make weekly paymenta for whlch, under such 
act, the corporation had become llable prior to his appolntment, such pay- 
ments constitutlng operating or administrative expenses, as under the 
construction of the act by the state courts the obligations and righta 
thereby created are contractual, and the payments required to be made 
are part of the compensation of the employé for services rendered, and in 
légal effect are indlstinguishable from ordinary wages. 

In Equity. Suit by Walter Wood and others against the Camden 
Iron Works, in vi^hich a receiver was appointed for the défendant cor- 
poration. On pétition by the receiver for instructions. Receiver in- 
structed. 

Joseph H. Gaskill, of Camden, N. J., and Nelson B. Gaskill, of Tren- 
ton, N. J., for receiver. 

Walter H. Bacon, of Bridgeton, N. J., for certain holders of bonds 
secured by mortgage. 

HAIGHT, District Judge. On October 22, 1914, a receiver v/as 
appointed for the défendant corporation, and was authorized to con- 
tinue the business. Bef ore the appointment of the receiver the défend- 
ant corporation had become liable to make certain weekly payments to 
some injured employés and to the représentatives of some who had 
been killed, in accordance with the provisions of the New Jersey Em- 
ployers' Liability Act (P. L. 1911, p. 134). As respects one employé, 
payments were required to be made pursuant to a judgment of the 
common pleas court of Camden county, N. J. ; but no suits had been 
instituted for the others. The défendant corporation made the pay- 
ments to which the persons were respectively entitled, until the re- 
ceiver was appointed. The receiver bas now petitioned the court for 
instructions as to whether he should continue to make thèse payments. 

It is urged, on behalf of the receiver, that as long as he continues 
to run the business of the défendant he is obligated, under the provi- 
sions of the above-mentioned statute, to continue to make the weekly 
payments. I think his contention is correct. The act provides that, 
when an employer and an employé shall, by agreement, either express 
or implied (as therein provided), accept the provisions of section 2 of 

^:3iror otber cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Inaexes 
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the act, compensation for personal injuries, or for the death of an 
employé, shall be made by the employer without regard to the négli- 
gence of the employer, according to the schedule contained in the act. 
The schedule provides for weekly payments, based on the amount of 
the employé's wages and the extent of the in jury received. It has been 
held by the Suprême Court of New Jersey, in Interstate Telegraph & 
Téléphone Co. v. Public Service Electric Co., 90 Atl. 1062, that the 
obligations and rights thus created are contractual, and that the pay- 
ments which the act requires to be made to the injured employé, or to 
his représentatives in tlie event that he is killed, are part of the com- 
pensation of the employé for services rendered, and, in légal efïect, are 
indistinguishable from ordinary wages. Mr. Justice Swayze, in writ- 
ing the opinion of the Suprême Court, said (on page 1063) : 

"It [the compensation provided for in the act] is none the less compensa- 
tion for labor done because the statute directs that its payment shall be dis- 
tributed over a certain number of weeks In the future." 

I think that the logical resuit of auch construction is that the con- 
tract of employment, provided for in the statute, is to pay, in consid- 
ération of work to be done, so much during the time the employé is 
working, and, if he shall be injured, his wages shall be considered to 
hâve been increased in the proportions allowed by the statute for the 
time therein provided, the excess to be payable at certain designated 
perioda in the future. 

Paragraph 8 of section 2 of this act provides that: 

"Such agreement * * • shall bind the employé hlmself, and for com- 
pensation for his death shall bind his Personal représentatives, his widow 
and next of kln, as well as the employer, and those conducting his business 
during bankruptcy or insolvency." 

As before shown, one of the terms of the agreement is that, if the 
employé shall be injured, the employer, in considération of the work 
which the employé has done, shall make the deferred payments at spec- 
ified times. The act specifically provides that the agreement shall bind 
"those conducting the employer's business during bankruptcy or in- 
solvency." It therefore follows that a receiver, who is conducting the 
business of the original employer during insolvency, as in this case, is, 
by the terms of the act, bound to make the payments which the em- 
ployé (or his représentatives) was entitled to receive from the original 
employer during the time that he conducts the business. It is thus a 
burden placed upon the continuance of the business. If, in any given 
case, it is deemed proper that the business of the employer should be 
continued during bankruptcy or insolvency, or any part thereof , the law 
provides that the agreement which was originally entered into between 
the employer and the injured employé, and every part thereof, must be 
f ulfilled by the receiver to the same extent as the employer would hâve 
been compelled to fulfill it. It therefore follows that, as the requirement 
to make the weekly payments to the employé, or his représentatives, 
is a burden cast by the law upon those who continue the business, the 
payments to be made by the receiver must be classed as operating or 
administrative expenses. 
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The receiver will therefore be instructed to continue to make the 
payments as long as he continues to conduct the business, such pay- 
ments to be considered operating expenses, and paid in the same waj 
as wages of other employés are paid. 



SHANLEY V. PHILADELPHIA & R. R. CO. 

(District Court, E. D. Pennsylvania. April 5, 1915.) 

No. 3090. 

COMMEBCE <©=>27 — INTEESTATE COMMERCE — LiABILITT FOB INJUKIES TO EM- 
PLOYÉS. 

A member of a shifting crew In the freight yard of a rallroad Company, 
who at tlmes assisted in handling cars used in Interstate, intrastate, and 
purely local commerce, but who at the time he met his death was aid- 
Ing in the work of shunting empty cars upon a sidlng of a manufacturing 
Company, and who had been sent ont as flagman to protect the switch by 
Btopping any on-coming train on the track with whlch the switch waa 
connected, was not shown to be engaged in interstate commerce ; the ulti- 
mate destination, when freighted, of the empty cars, or the character of 
the on-coming train, not being shown. 

[Ed. Note. — For othfir cases, see Commerce, Cent. Dlg. § 25; Dec Dig. 
<©=27.] 

At Law. Action by EHzabeth Shanley, administratrix, against the 
Philadelphia & Reading Railroad Company. On motion by plaintiff 
for a new trial. Rule for new trial discharged. 

Harry Reiss Axelroth, of Philadelphia, Pa., for plaintiff. 
Wm. Clarke Mason, of Philadelphia, Pa., for défendant 

DICKINSON, District Judge. The instant case, as do ail cases of 
like gênerai character, présents a double aspect. In one of its phases 
it is an action founded upon the gênerai principles of the law of négli- 
gence. In the other, it is based upon those same principles as modified 
by the statutes of the United States. The présentation of plaintifï's 
case implies the admission, which, indeed, the f acts of the case compel, 
that there can be no recovery except under the acts of Congress. The 
application of the acts of Congress dépends upon certain facts, an 
essential one of which, unfortunately for the plaintiff, is absent from 
this record. One of the essential facts is that the défendant railroad 
must be a common carrier engaged in interstate commerce. This fact 
is conceded. The other is that the plaintifï's décèdent must hâve been 
employed in interstate commerce at the time he met his death. The 
record is absolutely barren of any évidence of this latter fact. A ver- 
dict for the défendant was therefore clearly imperatively called for. 
The duty of finding against a litigant because of the absence of légal 
évidence of a fact, which may nevertheless exist, cannot be otherwise 
than reluctantly, and even ungraciously, performed. The rights of 
défendants, however, as well as those of plaintiffs, must be safe- 
guarded. 

^=3For other cases see same topic à KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The défense in this cause was présentée! with the ability which \yas 
to be expected f rom the counsel engaged, yet, at the same time, with 
the display of a refreshingly conspicuous, as well as highly commend- 
able fairness. Every facility was afforded by the trial judge, without 
complaint from counsel for the défendant, to the plaintifï to fully 
develop the facts in the case. As a conséquence, the défendant has 
rights in this record as made up which cannot be disturbed without 
légal justification. The gênerai employment of the décèdent was as 
a member of a shifting crew in a freight yard of the défendant Com- 
pany. As such he assisted in handling ail kinds of cars used in a\\ 
sorts of service. Some of them at times were instrumentalities in in- 
terstate, at other times of intrastate, and at others again of purely local, 
commerce. At the time he met his death he was aiding in the work of 
shunting empty cars upon a siding of a local private manuf acturing 
Company. The ultimate use to which the cars were to be devoted, and 
their ultimate destination when f reighted, was not, and doubtiess could 
not hâve been, shown. 

The case for the plaintifï had manifestly been prepared and was 
presented as supported by the theory upon which a recovery had been 
permitted by the court below in the case of Behrens v. Railroad (D. C.) 
192 Fed. 581. The theory was that when the carrier was engaged in 
commingled interstate and intrastate transportation, and the person 
injured or killed had a gênerai emplo)Tnent in like commingled work, 
the case was one within the acts of Congress. Before the présent 
case was called for trial, however, the judgment of the District Court 
in Behrens v. Railroad had been reversed on the very ground of the 
trial judge there being convicted of error in holding that the fact of 
such commingled employment would support a recovery. Illinois R. R. 
V. Behrens, 233 U. S. 473, 34 Sup. Ct. 646, 58 L. Ed. 1051, Ann. Cas. 
1914C, 163. Indeed, it was upon the authority of the Behrens Case 
that the instructions given the jury in the présent case were based. 

This f urther thought was in the mind of the trial judge. The private 
siding upon which the cars spoken of were being shunted was of 
course, connected with the main tracks of the défendant. This made 
necessary the protection of the switch during its use. This was af- 
forded by sending out a flagman to stop any on-coming train on the 
Connecting track. The protection thus afforded was a double protec- 
tion. It safeguarded the local train, but also the on-coming train as 
well. If, therefore, the latter were an interstate train, Shanley, who 
was sent out on this duty, might be said to hâve been employed in in- 
terstate commerce. The inquiry was made of counsel for plaintifï 
whether such a fact, if it was the fact, would be of value, and a full 
opportunity given to oflfer évidence of it. If such évidence had been 
admitted, it would hâve been in the case for whatever it had been 
worth. If the offer had been made and objected to, its relevancy could 
hâve been determined. No such ofifer of évidence was made, however ; 
counsel being of opinion that it was of no value. The conclusion, 
therefore, must be either that no interstate fact could hâve been shown, 
or that the kind of business in which the to be flagged train was en- 
gaged was of no relevancy. At the argument of this motion the case 
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for the plaintiiï was presented as wholly dépendent upon the fact of 
Shanley's gênerai employment at times in interstate commerce, and 
that the fact is that he was not so employed at the time he met his 
death. This brings the case, as we view it, within the final ruling in 
Behrens v. Railroad, and calls for the dismissal of the présent motion. 
The rule for a new trial is therefore discharged, and défendant has 
leave to move for judgment on the verdict. 



UNITED STATES v. BURKE et al. 

(District Court, S. D. New York. AprU 6, 1915.) 

No. 7/391. 

CoNSPiBACT <Ê=s>33 — Cbiminal Offenses — Meeoeb œn Substantive Offense. 

Three persons, one of whom was acting for the United States in an of- 
ficiai capacity, who planned and agreed that he should purchase large 
quantities of tobacco for the United States from one of the other par- 
ties, for which he was to be paid large sums of money for his own beuefit 
by the other parties, could be indlcted for a conspiracy to defraud the 
United States, under Rev. St § 5440 (Oomp. St. 1913, § 10201), providing 
that, if two or more persons conspire to defraud the United States in any 
manner or for any purpose, each party to the conspiracy shall be flned ; 
the case not being within the rule that, where at least two parties are 
necessary and concert of action is essentlal to an offense, an Indictment 
wlU not lie charging a conspiracy to commit such au offense, as the 
United States can be defrauded without concert of action. 

[Ed. Note.— For other cases, see Conspiracy, Cent Dig. § GO ; Dea Dlg. 
•©=533.] 

John Burke and others were indicted for conspiracy to defraud the 
United States. On demurrer to the indictment by the défendant Jacob 
ly. Salas. Demurrer overruled. 

Frank E. Carstarphen, Asst. U. S. Atty., of New York City. 
Phanor J. Eder and William Rand, Jr., both of New York City, for 
défendant Salas. 

CUSHMAN, District Judge. The défendant Salas demurs to the 
indictment, which charges the three défendants with a conspiracy to 
defraud the United States — it being charged that John Burke was a 
person acting for and on behalf of the United States in an officiai ca- 
pacity, as manager of the Commissary Department of the Subsistence 
Department of the Isthmian Canal Commission; that the other two 
défendants were engaged in buying and selling supplies, tobacco, and 
merchandise in Colon, Panama; that it was planned and agreed that 
Burke should purchase large quantities of tobacco from Salas, for 
which favor he was to receive, for his own benefit, from the other two 
défendants, large sums of money. A demurrer to a similar indict- 
ment has been overruled by this court. United States v. Burke et al. 
(D. C.) 218 Fed. 83. 

Counsel for défendant urges that the présent ground of demurrer 
was not considered by the court upon that ruling. United States v. 

<Ê=3For other cases see same topic & KEY-NUMBBR In aU Key-Numbered Digests & Indexe» 



UNITED STATES V. BURKB 1015 

Dietrich et al. (C. C.) 126 Fed. 664, is relied upon as requiring the sus- 
taining of the présent demurrer. In that case it was held that an in- 
dictment would not lie for conspiracy, under section 5440, against the 
briber and the bribed, alone ; but it is pointed eut in the opinion : 

"The charge is not that two or more persons agreed among themselves to 
conuptly obtain the ald of * ♦ ♦ a member of Oongress." 

It would therefore appear that, even if that authority is to be con- 
sidered as applicable to a case where the indictment charges a conspir- 
acy to defraud the United States, and not the substantive offense of 
bribery, it recognizes that an agreement by two persons to bribe an 
ofhcer would be the subject of an indictment for conspiracy, even 
though a single individual, agreeing with the bribed officiai, would not 
be so subject to such indictment. 

Section 5440 provides that : 

"If two or more persons conspire • • ♦ to defraud the United States 
m any manner or for any purpose, • * » each of the parties to such con- 
spiracy shall be fined. • * *" Oomp. St. 1913, § 10201. 

The italics in the foregoing quotation are those of the court. They, 
alone, warrant a distinction between the présent case and a case such 
as the Dietrich Case, which was one charging a conspiracy to commit 
a crime, and not one to defraud the United States, although it be 
granted that such crime would necessarily involve the def rauding of the 
United States. 

It is well recognized that, in a crime such as bribery, where the par- 
ticipation of at least two persons is necessary and concert of action is 
essential to the offense, an indictment will not lie charging a conspir- 
acy to commit such offense, where the indictment shows the completed 
offense ; but the reason given for this rule does not warrant its exten- 
sion to an offense such as that charged in the présent case, a charge of 
conspiracy to defraud the United States, as the United States can be de- 
frauded, speaking generally, without concert of action. 

That the case of United States v. Dietrich is to be distinguished 
from the présent case is shown by Chadwick v. United States, 141 Fed. 
225, 72 C. C. A. 343, and by Crawford v. United States, 212 U. S. 
183, 29 Sup. Ct. 260, 53 L. Ed. 465, 15 Ann. Cas. 392. The latter case, 
while reversed upon other grounds, sustained the lower court in over- 
ruling a demurrer to an indictment charging a conspiracy to defraud 
the United States, by giving the officer, under whose inspection a con- 
tract of the government was to be performed, a secret interest in the 
profits accruing under it ; the conspiracy being charged to be between 
such officer of the United States and the agents of the contracting Com- 
pany. 

It bas been argued in the présent case that the court's discussion 
upon the merits of the demurrer was obiter. This is clearly not cor- 
rect, for the disposition in the lower court upon the reversai would be 
altogether différent, upon a holding that the indictment was insufficient, 
than it would upon one holding that évidence had been improperly ex- 
cluded, or an incompétent juror allowed to sit. 

The demurrer is overruled, upon the authority of Crawford v. Unit- 
ed States. 
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THE ZILLAH MAY. 

THE MÏRTLE ENDRESEN. 

(District Court, "W. D. Washington, S. D. January 9, 1915.) 

No. 1646. 

Admibaltt <S=>7 — JuEispiCTiON — Suit FOR AccouNTiNQ Between Co-Ovvners. 

A court of admiralty is witliout jurisdiction of a suit for an accounting 
between co-owners of a vessel on accouut of advances made by some of 
such owners, when any maritime issues whicti might arise would be only 
Incidental. 

[Ed. Note.— For otlier cases, see Admiralty, Cent Dig. §§ 99-120; Dec. 
Dlg. <S=>T.] 

In Admiralty. Suit by L. C. Endresen and E. N. Endresen against 
the gas screw ships Zillah May and Myrtle Endresen, and Etta Davis, 
Thomas Randles, and Hannah Randles, his wife. On exceptions to li- 
bel. Exceptions sustained. 

Olaimauts except to the libel upon several grounds, includlng want of juris- 
diction of the court over the cause. Libelants aver that they are each the 
owner of an undivided one-third Interest in each of the respondent vessels, 
and that E. N. Endresen is the managing owner thereof ; that the clalmant, 
Etta Davis, is the owner of record of the remaining one-third interest in eacli 
vessel ; and that the other claimants claim to hâve some interest in the one- 
third interest of Etta Davis. 

ïhe libel avers: "That on or about the 8th day of August, 1914, the Zillah 
May, one of the vessels heretofore referred to, went ashore on the coast of 
California and suffered considérable damage; tliat slie was put to large ex- 
penses In her salvage, and your libelants, L. 0. Endresen and E. N. Endresen, 
were compelled to advance, and did advance, in such repairs and previously 
thereto, large sums of money in the care, upkeep, salvage, and restoratiou of 
the said Zillah May, ail in the sum of about ten thousand eight hundred dol- 
lars (¥10,800.00), of which said sum the said Etta Davis, Thomas Randles, 
and Hannah Randles, his wife, are and should be bound to pay about the sum 
of thirty-six hundred dollars ($3,600.00) ; that from time to time the libelants, 
L. 0. Endresen and E. N. Endresen, hâve been compelled to pay and hâve 
paid and advanced for the beneflt of the claimants, Etta Davis, Thomas 
Randles, and Hannah Randles, his wife, the sum of about seven hundred dol- 
lars ($700.00) in the care, upkeep, and restoration of the said Myrtle Endresen ; 
that demand has been made upon the said lîltta Davis, Thomas Randles, and 
Hannah Randles, his wife, for said sums, which said sums said Etta Davis, 
Thomas Randles, and Hannah Randles, his wife, hâve neglected and refused 
to pay. That your libelants are Informed and believe that the claimants, 
Etta Davis, Thomas Randles, and Hannah Handles, his wife, are attempting 
to dispose of their interest in the said vessels without having satisfied and 
discharged their portion of the indebtedness advanced by the libelants." 

The prayer of the libel is that, of the total amount advanced by libelants, 
$4,300 be declared a lien upon the ships, and that the interest of claimants 
and ail other persons claiming an Interest therein be condemued and sold to 
pay such awards and costs. 

Morgan & Brewer, of Hoquiam, Wash., for libelants. 
George S. Shepherd, of Portland, Or., for claimants. 

CUSHMAN, District Judge (after stating the facts as above). 
While there is a conflict in the décisions, the greater weight of authority 
dénies jurisdiction to a court of admiralty in the matter of an account- 

^;s»For other eases ses same topic & KEY-NUMBER In ail Key-Numbeied Digests & Indexes 
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ing between co-owners. The Steamship Orléans, 11 Pet. 175, 9 L. Ed. 
■677; Grant et al. v. Poillon et al., 20 How. 162, 15 L. Ed. 871 ; Ward 
V. Thompson, 22 How. 330, 16 L. Ed. 249; The H. E. Willard (C. C.) 
52 Fed. 387; The H. E. Willard (D. C.) 53 Fèd. 599; The Larch, 
Fed. Cas. No. 8,085 ; Roberts v. Gallagher, Fed. Cas. No. 11,904; The 
Daniel Kaine (D. C.) 35 Fed. 785; Smith-Green Co. v. Bird, 90 Am. 
St. Rep. 391, Note 2, "a" & "h"; 26 Cyc. 757; 36 Cyc. 36 (F). 

"It must certainly be admitted that Its [adnairalty court's] modes oî pro- 
ceeding hâve not been framed wlth any spécial référence to doing so, and 
that compllcated accounts between part owners of vessels, and the rlghts of 
the parties dépendent on them, can hardly be worked ont satisfactorily in 
this jurisdiction. The whole machlnery of références and exceptions, and 
the numerous mies of pleadlng, and évidence, and practice, whlch courts of 
chancery hâve found necessary, to secure the rlghts of parties in sults for ac- 
counts, do not exist in the admiralty, and would not, in my opinion, be a use- 
ful addition to Its simple, direct, and rapid modes of procédure." Kellum v. 
Emerson, 2 Curt. 79, Fed. Cas. No. 7,669. 

While matters of accounting hâve been entertained by courts of 
admiralty, it has almost uniformly been in cases where the accounting 
was incidental to a suit already rightfully in the admiralty court. The 
J. A. Brown, Fed. Cas. No. 7,118; The Emma B. (D. C.) 140 Fed. 
771 ; The Thomas Sherlock (D. C.) 22 Fed. 253 ; The John E. Mulford 
(D. C.) 18 Fed. 455 ; The Urch, Fed. Cas. No. 8,085. In The Wil- 
lamette Valley (D. C.) 76 Fed. 838, Judge Morrow, while District 
Judge, held that, in the absence of a lien upon the proceeds of the 
sale of a vessel, the admiralty court would not entertain or consider 
claims against the fund arising oût of a liability on the part of the 
owners, although conceding that, in the absence of a claim asserted 
to the remuants by the owners, such proceeding had obtained in a num- 
ber of cases. 

The statement given from the libel makes it clear that any maritime 
questions arising in the présent controversy would be pUrely incidental 
to the accounting between the co-owners of the two vessels, "Zillah 
May" and "Myrtle Endresen," rather than such accounting incident 
to any maritime controversy which might develop. 

The case, as it stands, is one for an accounting. The claimants, ac- 
cording to the libel, refused to pay the account asserted by libelants. 
This nécessitâtes a settlement of the account, which may or may not 
involve issues of a maritime character, and which may or may not in- 
volve considération of liens on account thereof. 

The court is therefore without jurisdiction to entertain the cause. 
Having reached this conclusion, it is not necessary to consider the other 
:grounds of exception. 

The exception to the jurisdiction is sustained. 
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UNITED STATES v. HODGMAN. 

(District Court, D. Montana. March 27, 1915.) 

No. 3. 

ALiENS «©=»71V2, New, vol. 7 Key-No Séries — NaturaliZatioît— Cancella- 
TiON oF Ceetificate— Gkounds. 

Wliere a native-born citizen, after executing oaths of alleglance to the 
Britlsli sovereign to qualify hlmself to secure tltle to Canadlan lands, de- 
termined to abandon hls Brltish alleglance and declared his intention of 
becomlng a citizen of the United States, and though tbe Canadian certlfl- 
çate of naturallzatlon was net issued until after the déclaration of in- 
tention, it did not appear that this delay was not mère routine, and that 
the certificate did not take efCect by relation as of the date of the oaths 
of alleglance, the certificate of citizenship granted upon the déclaration 
of Intention was not subject to cancellatlon under Naturallzatlon Act 
June 29, 1906, c. 3592, § 15, 34 Stat. 601 (Comp. St 1913, § 4374), requlring 
district attorneys to institute proceedings to cancel certlficates of citizen- 
sMp on the ground of fraud, or on the ground that they were lllegally 
procured, as, even though the déclaration was prematurely made before 
the applicant had become a British subject, It became valld when the 
reason for Invalldity was removed, and, moreover, the déclaration of in- 
tention was merged, and its regularity would not be inquired into after 
the certificate of citizenship was granted. 

[Ed. Note. — For other cases, see Allens, Cent Dig. § 146; Dec. Dlg. 

Suit by the United States against Amizon Jackson Hodgman ta 
cancel a certificate of citizenship. Suit dismissed. 

B. K. Wheeler, U. S. Atty., of Butte, Mont. 

Norris, Hurd & Lewis, of Great Falls, Mont., for défendant. 

BOURQUIN, District Judge. Suit to cancel defendant's certificate 
of citizenship, for that after déclaration of intention, and before ad- 
mission, he was naturalized a British subject. 

It appears that défendant was bom a citizen of the United States, 
and about a month before making the déclaration involved he executed 
oaths of allegiance to the British sovereign to qualify himself to se- 
cure title to Canadian lands. He was advised and believed he there- 
upon became a British subject. Shortly thereafter he determined to 
abandon British alleglance, return to the United States, and seek re- 
patriation. He did return, and thereupon made the déclaration in- 
volved. About two weeks after such déclaration a Canadian court is- 
sued a certificate of naturalization upon the said oaths of alleglance 
made by défendant about four weeks before such déclaration. The 
reason for the delay does not appear. The British law was not proved, 
but from a public document of the United States was read at argu- 
ment what purports to be so much of said law as provides that the 
oaths of allegiance shall be presented to authorities to be prescribed 
by régulations, who shall proceed as by said régulations prescribed. 
Certified copies of said oaths were introduced in évidence, and said read- 
ing was by plaintiff. From said déclaration défendant has resided with- 
in and maintained his intention to become a citizen of the United 

<Ê=>For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & indexes 
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States, and was admitted to citizenship about six years subséquent to his 
déclaration. In tiiis, nothing is perceived warranting the relief sought. 

For many purposes naturalization bas a liniited rétroactive effect. 
Osterman v. Baldwin, 6 Wall. 122, 18 L. Ed. 730; Manuel v. Wulflf, 
152 U. S. 511, 14 Sup. Ct. 651, 38 L. Ed. 532. And for ail that ap- 
pears, the défendant having donc ail required of him by British law 
when he executed the oaths of allegiance (one of which, doubtless of 
officiai forin, makes the défendant refer to the United States "of which 
country I was a subject"), the delay in issuance of the British certifi- 
cate may hâve been mère routine, and the certificate took effect by re- 
lation as of the date of said oaths. The conséquence would be that 
défendant was not an American citizen, but was a British subject, 
when he made the déclaration involved, and the subséquent issuance 
of the British certificate in no wise affected the American déclaration. 
Furthermore, while the methods of naturalization prescribed by Con- 
gress must be followed, ail déviations are not fatal. 

The déclaration is of contemglated future acts. It is a record notice 
and witness, when admission is sought, that the petitioner has enter- 
tained intent thereto for at least the prescribed statutory period. In 
some instances, as the law was at the time of the déclaration involved, 
no déclaration was required by the statute. If untimely made, mainte- 
nance of the intent and pétition for admission — performance of the 
contemplated future acts — cures the irregularity and ratifies the déc- 
laration. It has been so held in case of a minor (In re Symanowski 
[C. C] 168 Fed. 980), and the instant case is the same in principle. 
The déclaration is like unto déclarations of intent to purchase public 
lands. If invalid when made, in that they are made by aliens, minors, 
or for lands not yet open to them, yet, if maintained until after the rea- 
son of invalidity is removed, they become valid, and the purchase can 
be made. Still further, after admission to citizenship, the déclaration 
has served its purpose, is merged, and no inquiry will be made into 
its regularity, if admission is otherwise valid. No bénéficiai purpose 
would be served by annulling admission under such circumstances. 

Herein defendant's admission to citizenship was neither illégal nor 
fraudulent, within section 15 of the Naturalization Act, and this suit 
is dismissed. 
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ALASKA TREADWBLL GOLD MINING 00. et al. v. ALASKA GAS- 
TINEAtJ MINING CO. (Circuit Court of Appeals, Nlnth Circuit March 19, 
1915.) No. 2311. Order modifying decree. For opinion herein, see 214 Fed. 
718, 131 C. C. A. 24. Before GILBERT, ROSS, and MORBOW, Circuit Judges. 

PBR OURIAM. The decree heretofore entered in this case is hereby so 
modified as to read as follows : The decree is reversed, and the cause re- 
manded to the court below for further proceedings not inconsistent with this 
opinion. Appellants to recover costs in this court. 
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BAKER T. UNITED STATES. (Circuit Court of Appeals, Elghth arcult. 
December 21, 1914.) No. 4311. In Errer to the District Court of the Umted 
States for tlie Eastern District of Olilaboma. James C. Denton, of Muskogee, 
OM., for plaintiff in error. D. H. Linebaugh, U. S. Atty., of Atoka, 0kl., for 
the Unltod States. Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

PEK OUBIAM. Reversed, wltliout costs to either party in this court, upou 
tlie confession of error and consent of défendant in error, and cause re- 
mandeU, witli directions to sustain demurrer to indictment. 



BRAY et al. v. UNITED STATES FIDEMTY & GUARANTT CO. (Cir- 
cuit Court of Appeals, Fourtli Circuit. January 9, 1915.) No. 1260. Appeal 
(rom the District Court of the United States for the District of West Virginia, 
at Parkersburg. H. P. Camden, of Parkersburg, W. Va., for appellants. B. 
M- Ambler, of Parkersburg, W. Va., for appellee. Before KNAPP and 
WOODS, Circuit Judges, and McDOWELL, District Judge. 

PEK CURIAM. Decree of District Court affirmed. 218 Fed. 9S7, 133 C. 
C. A. 609. Appeal to the Suprême Court allowed. 



CHAVEZ V. UNITED STATES. (Circuit Court of Appeals, Eighth Cir- 
cuit. Fèbruary 15, 1915.) No. 4410. In Error to the District Court of the 
United States for the District of New Mexico. S. Burkhart, U. S. Atty., of 
Albuquerque, N. M., for the United States. Before SANBOliN-uiid AUxlMS, 
Circuit Judges. 

PER CURIAM. Wrlt of error docketed and dlsmlssed, pursuant to rule 16, 
without costs to either party in this court, on motion oif défendant in error. 



CHESAPEAKE & O. R. CO. v. PROPFITT. (Ciraiit Court of Appeals, 
Fourth Circuit. October 12, 1914.) No. 1247. In Error to the District Court 
of the United States for the District of Virginia, at Riehmond. Before 
PRITOHARD and WOODS, Circuit Judges. 

PER CURIAM. Judgment of District Court affirmed. 218 Fed. 23, 134 
0. 0. A. 37. Order allowing writ of error to Suprême Court filed. 



CONTINENTAL & COMMERCIAL TRUST & SAVINGS BANK et al. v. 
NORTH FLATTE VALLEY IRR. CO. et al. (Circuit Court of Appeals, -Elghth 
Circuit. January 4, 1915.) No. 4261. Appeal from the District Court of the 
United States for the District of Wyoming. Charles L. Powell and Mayer, 
Meyer, Austrian & Platt, ail of Chicago, lU., William C. Klnkead, of Cheyenne, 
Wyo., and Eldon Bisbee, of New York City, for appellants. Morris & Grant, 
of Denver, Colo., for appellees. Before 0ARLAN13, Circuit Judire. aud T. C. 
MUNGEB and YOUMANS, District Judges. 

PER CURIAM. Appeal dismissed, with costs, on authority of opinion in 
Continental & Commercial Trust & Savings Bank, as Trustée, etc., et al. v. 
North Platte Valley Irrigation Company et al. (No. 4249, declded January 
4, 1915) 219 Fed. 438, 135 O. G. A. 150. 



DEAN V. DAVIS. (Circuit Court of Appeals, Fourth Circuit January 27, 
1915.) No. 1194. Appeal from the District Court of the United States for 
the District of Virginia, at Riehmond. Wyndham B. Meredith, of Riehmond, 
Va., for appellant. Bartlett Roper, Jr., of Petersburg, Va., for appellee. Be- 
fore PRITCHARD and WOODS, Circuit Judges, and ROSE, District Judge. 

PER CURIAM. Decree of District Court affirmed. 212 Fed. 88, 128 C. C. 
A. 658. Appeal to the Suprême Court allowed. 
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DIXON et al. V. GOETHALS et al. (Circuit Court (rf Appeals, Flfth Cir- 
cuit April 17, 1915.) No. 2757. Appeal from the District Court of the 
United States (or the Canal Zone; William H. Jackson, Judge. Suit in equity 
by Gideon Dixon and others against George W. Goetlials and others. On ap- 
peal by complainants. Appeal dlsrnssed. Chauncey P. Fairman, of Christobal, 
Canal Zone, William 0. Macintyre, of Empire, Canal Zone, and Benjamin 
T. Waldo, of New Orléans, La., for appellants. William K. Jackson, U. S. 
Atty., of Ancon, Canal Zone, for appellees. Before FARDEE and WALKEE, 
Circuit Judges, and MAXEY, District Judge. 

PER CURIAM. The motion made to dismiss the appeal in thls case is 
granted, more than one of the grounds stated therein being well taken. It 
wlll be added that an investigation of the record and of tlie law applicable 
to the State of faets disclosed has led the court to the conclusion that, if the 
action of the lower court whlch is complained of had been duly presented hère 
for review, It could not properly be held to be subject to reversai at the 
instance of the parties complaining of It. It follows that the restraining order 
heretofore issued In this case is vacated and annulled, and a mandate may 
issue at once. 



GARRISON et al. v. GREOENLBAF JOHNSON LUMBER CO. (Circuit 
Court of Appeals, Fourth Circuit September 8, 1914.) No. 1239. Cross-Ap- 
peals from the District Court of the United States for the District of Vir- 
ginia, at Norfolk. Before PBITCHARD and WOODS, Circuit Judges, and 
DAYTON, District Judge. 

PER CURIAM. Decree of District Court reversed. 215 Fed. 576, 131 C. 
C. A. 644. Appeal to the Suprême Court allowed. 



In re HBINZB. (Circuit Court of Appeals, Second Circuit March 2, 1915.) 
No. 221. Pétition to Révise Order of the District Court of the United States 
for the Southern District of New York. This cause cornes hère upon pétition 
to revise an order of the District Court, Southern District of New York, 
denying motion to quash a subpœna duces tecum served on the petitioner. 
Ferdinand E. M. BuUowa and W. M. Chadboume, both of New York City 
(Lawrence E. Brown and Clarence S. Houghton, both of New York City, of 
counsel), for petitioner. Myers & Goldsmlth, of New York City (Louis Mar- 
shall, John A. Garver, Emanuel J. Myers, and Gordon S. P. Kleeberg, ail of 
New York City, of counsel), for trustée. Before LACOMBE, COXE, and 
BOGERS, Circuit Judges. 

PER CURIAM. The objection that the original subpœna was Issued by 
the clerk wlthout order of the District Judge, is not applicable to this par- 
tlcular amended subpœna, which was revised by the District Judge hlmself. 
The description of the papers, so far from being Indefinite, Is exceedlngly 
spécifie. The Items called for are very numerous, but that apparently results 
from the nature of the Inquiry to which they are Intended to be addressed. 
The petitioner's lien will In no respect be dlsturbed by hls production of thèse 
papers; ail that is sought is to cfifer them in évidence; when marked In 
évidence, they are to be returnçd, and copies substltuted In the record. The 
argument indicated quite cleàrly that many of thèse documents might well 
be materlal and relevant to the Inquiry. Such question, vlz., admissibUity In 
évidence, always comes up separately as to each Item of évidence when it is 
ofCered, and will be passed upon in the first instance by the District Court. 
What is now before us is the proprlety of the subpœna as a whole, the case 
comlng hère on appeal from an order denying a motion to quash the subpœna. 
We are satlsfied that the order was a proper one, and it Is affirmed. 
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HILL et al. v. BAGLE GLASS MFG. 00. (Circuit Court of Appeals, Fourth 
Circuit. February 22, 1915.) No. 1289. Appeal from the District Court of 
the United States for the District of West Virginia, at Philippi. Jolm A. 
Howard, of Wheeling, W. Va., for appellants. John O. Palnier, Jr., and George 
R. E. Gilchrlst, both of Wheeling, W. Va., for appelle*. Before KNAPP and 
WOODS, Circuit Judges, and W.ADDILL, District Judge. 

PEB CUHIAM. Decree of District Court reversed. 219 Fed. 719, 135 C. 
C. A. 417. Writ of error to the Suprême Court allowed. 



JOHNSON V. UNITED STATES. (Circuit Court of Appeals, Eighth Cir- 
cuit. January 5, 1915.) No. 4246. In Brror to the District Court of the Unit- 
ed States for the Eastem District of Oklahoma. James 0. Denton, of Mus- 
kogee, Okl., for plaintifE in error. D. H. Llnebaugh, U. S. Atty., of Atoka, Okl., 
C. C. Herndon, Asst. U. S. Atty., of Tulson, Okl., and W. P. McGinnis, Asst. 
U. S. Atty., of Muskogee, Okl., for the Uulted States. Before HOOK and 
CARLAND, Circuit Judges, and AMIDON, District Judge. 

PER CURIAM. Reversed, without costs to either party in this court, upon 
the confession of error and consent of défendant In error, and cause remanded, 
with directions to sustain demurrer to indictment. 



JONES V. J. C. ROBB & CO. (Circuit Court of Appeals, Eighth Circuit. 
January 15, 1915.) No. 148. Pétition to Revise Order of the District Court 
of the United States for the District of Kansas. E. B. Martin, of Kansas 
City, Kan., for petitioner. Kenneth W. Tapp, o£ Kansas City, Mo., for re- 
Bpondent. Before HOOK and CARLAND, Circuit Judges, and AMIDON, 
District Judge. 

PER CURIAM. Pétition to revise denied, and pétition dismissed, wlth costs, 
for Vivant of jurisdlctlon, on motion of counsel for respondent. 



MEDIJN MILLING CO. v. MOFFATT et al. (Circuit Court of Appeals, 
Eighth Circuit. March 22, 1915.) No. 4.-195. Appeal from the District Court 
of tlie United States for the Western District of Missouri. W. C. Scarrltt 
and P7. H, Jones, both of Kansas City, Mo., for appellant. R. E. Bail, I. P. 
Ryland, and E. B. Morrlson, ail of Kansas City, Mo., for appellees. Before 
SANBORN and ADAMS, Circuit Judges. 

TER CURIAJI. Appeal dismissed, without costs to either party in this 
court, pursuant to stipulation of parties. 



MITCHELIi et al. v. HITCHMAN COAL & COKE CO. (Circuit Court of 
Appeals, Fourth Circuit. August 15, 1914.) No. 1220. Appeal from the 
District Court of the United States for the District of West Virginia, at 
Philippi. Charles E. Hogg, of Point Pleasant, W. Va., for appellants. Geo. 
R. E. Gilchrlst, of Wheeling, W. Va., for appellee. Before PRITCHARD, 
KNAPP, and WOODS, Circuit Judges. 

PER CURIAM. Decree of District Court reversed. 214 Fed. 685, 131 C. C. 
A. 425. Appeal to the Suprême Court allowed. 



MOFFATT COMMISSION CO. v. MEDLIN MILLING CO. (Circuit Court 
of Appeals, Eighth Circuit. March 22, 1915.) No. 4394. Appeal from the 
District Court of the United States for the Western District of Missouri. R. 
F Bail and I P. Ryland, both of Kansas City, Mo., for appellant. W. C. 
Scarrltt and È. H. Jones, both of Kansas City, Mo., for appellee. Before 
t;,4iVT?nRN nnd ADAMS, Circuit Judges. , ^, ^ -, 

PER CUMAM Reversed, without costs to eiOier party in this court, and 
cause remanded, with direction to dlsmiss MU of complaint with prejudiee, 
wXut costs to either party; ail unpaid costs to be paid by appellant, per 
stipulation of parties. 



MEMORANDUM DECISIONS 1023 



STBWART T. UNITED STATES. (Circuit Court of Appeals, Elghth Cir- 
cuit December 21, 1914.) No. 4194. In Error to the District Court of the 
United States for the Eastem District of Oklahoma. C. B. Stuart, of Okla- 
homa City, 0kl., F. Ei Bdddle, of Chickasha, 0kl., and D. M. Bridges, of 
Waurika, Okl., for plalntlfC in error. D. H. Linebaugh, U. S. Atty., of Atoka, 
Okl., for the United States. Before SANBOEN, ADAMS, and SMITH, Circuit 
Judges. 

PEB CURIAM. Eeversed, on confession of error and consent of défendant 
in error, without costs to elther party in thls court, and cause remanded, 
wlth directions to set aside the judgment, and to sustaln demurrer to indlct- 
ment. 



TAYLOE V. UNITED STATES. (Circuit Court of Appeals, Eighth Cir- 
cuit February 17, 1915.) Na 4412. In Error to the District Court of the 
United States for the Western District of Missouri. Horace L. Dyer, of St 
liouis, Mo., for plaintifC in error. Francis M. Wilson, U. S. Atty., of Kansas 
aty, Mo., for the United States. Before SANBOEN and ADAMS, Circuit 
Judges. 

PEŒl CURIAM. Writ of error docketed and dismissed, without costs to 
elther party in thls court, pursuant to rule 16, on motion of défendant in 
error and stipulation of parties. 



UNITED STATES v. DEANS. (Circuit Court of Appeals, Eighth Circuit 
December 14, 1914.) No. 4169. In Error to the District Court of the United 
States for the Eastem District of Arkansas. W. H. Martin, U. S. Atty., of 
Hot Springs, Ark., for the United States. Before SANBOEN, ADAMS, and 
SMITH, Circuit Judges. 

PEK CURIAM. Dismissed, without costs to elther party in thls court, on 
motion of plaintiff in error. 



UNITED STATES v. UNION PAC. R. CO. (two cases). (Circuit Court of 
Appeals, Eighth Circuit January 5, 1915.) Nos. 4242, 4243. In Error to 
the District Court of the United States for the District of Wyoming. Charles 
li. Rigdon, U. S. Atty., of Cheyenne, Wyo., for the United States. Herbert 
V. Lacey and .John W. Lacey, both of Cheyenne, Wyo.. for défendant in error. 
Before HOOK and OAELAND, Circuit Judges, and AMIDON, District Judge. 

PEE CUEIAM. Dismissed, without costs to elther party in thls court per 
stipulation of parties. 



VIEGIN TIMBEE CO. v. EINGEE. (Circuit Court of Appeals, Eighth 
Circuit November 30, 1914.) No. 4345. Appeal from the District Court of 
the United States for the Bastern District of Arkansas. Moore, Smith & 
Moore, of Little Eock, Ark., for appellant Eose, Hemingway, Cantrell, Lough- 
borough & Miles, of Little Eock, Ark., for appellee. Before ADAMS, Circuit 
Judge, and DYBE, District Judge. 

PEE CUEIAM. Appeal dismissed, at costs of appellee, per stipulation of 
parties. 



WOLFF et al. v. STATE NAT. BANK OF SHAWNEE. (Circuit Court of 
(Appeals, Eighth Circuit March 22, 1915.) No. 3928. In Error to the Dis- 
trict Court of the United States for the Western District of Oklahoma. 
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Btherldge, McCormlck & Bromburg, of Dallas, Tex., and Keaton, Wells & 
Johnston, of Oklahoma City, OkL, for plalntlffis lu error. Ames, Chambers, 
Lowe & Richardson, of Oklahoma City, 0kl., for défendant In error. Before 
SANBOEN and ADAMS, Circuit Judges. 

PEB OURIAM. Dlsmlssed, wlthout coSts to elther party in tblfl court, 
per stipulation of parties. 
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